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AMENDMENTS  TO  RULES. 


Supreme  Court  of  the  United  States, 

Ordered,  that  all  parts  of  rule  67  of  the  rules  of  practice  for  the  courts 
of  equity  of  the  United  States,  as  now  existing,  be,  and  the  same  are 
hereby,  superseded,  and  the  following  rule  is  promulgated  as  such  rule  67 : 

67.  After  the  cause  is  at  issue,  commissions  to  take  testimony  may  be  taken 
out  in  vacation  as  well  as  in  term,  jointly  by  both  parties,  or  severally  by 
either  party,  upon  interrogatories  filed  by  the  party  taking  out  the  same  in 
the  clei^'s  office,  ten  days'  notice  thereof  being  given  to  the  adverse  party  to 
file  cross  interrogatories  before  the  issuing  of  the  commission;  and,  If  no 
cross  interrogatories  are  filed  at  the  expiration  of  the  time,  the  commission 
may  issue  ex  parte.  In  all  cases  the  commissioner  or  commissioners  may  be 
named  bv  the  court  or  by  a  judge  thereof;  and  the  presiding  judge  of  the  court 
exercising  jurisdiction  may,  either  in  term  tiite  or  in  vacation,  vest  in  the 
clerk  of  the  court  general  power  to  name  commissioners  to  take  testimony. 

Either  party  may  give  notice  to  the  other  that  he  desires  the  evidence  to 
be  adduced  in  the  cause  to  be  taken  orally,  and  thereupon  all  the  witnesses  to 
be  examined  shall  be  examined  hefore  one  of  the  examiners  of  the  court,  or 
before  an  examiner  to  be  specially  appointed  by  the  court.  The  examiner, 
if  he  so  request,  shall  be  furnished  with  a  copy  of  the  pleadings. 

Such  examination  shall  tiike  place  in  the  presence  of  the  parties  or  their 
agents,  by  their  counsel  or  solicitors,  and  the  witnesses  shall  be  subject  to 
cross-examination  and  re-examination,  all  of  which  shall  be  conducted  as 
near  as  may  be  in  the  mode  now  used  in  common-law  courts. 

The  depositions  taken  upon  such  oral  examination  shall  be  reduced  to  writ- 
ing by  the  examiner,  in  the  form  of  question  put  and  answer  given:  pro- 
vided, that  by  consent  of  parties  the  examiner  may  take  down  the  testimony 
of  any  witness  in  the  form  of  narrative. 

At  the  request  of  either  party,  with  reasonable  notice,  the  deposition  of 
any  witness  shall,  under  the  direction  of  the  examiner,  be  taken  down  either 
by  a  skillful  stenographer  or  by  a  skillful  typewriter,  as  the  examiner  may 
ehect,  and,  when  taken  stenograph Ically,  shall  be  put  into  typewriting  or  other 
writing:  provided,  that  such*  stenographer  or  typewriter  has  been  appointed 
by  the  court,  or  is  approved  by  both  parties. 

The  testmony  of  each  witness,  after  such  reduction  to  writing,  shall  be  read 
over  to  him,  and  signed  by  him  in  the  presence  of  the  exan>iner  and  of  such 
of  the  parties  or  counsel  as  may  attend :  provided  that,  if  tlie  Witness  shall  re- 
fuse to  sign  his  deposition  so  taken,  then  the  examiner  shall  sign  the  same, 
stating  upon  the  record  the  reasons,  if  any,  assigned  by  the  witness  for  such 
refusal. 

The  examiner  may,  upon  all  examinations,  state  any  special  matters  to  the 
court  as  be  shall  think  fit;  and  any  question  or  questions  which  may  be  ob- 
jected to  shall  be  noted  by  the  examiner  upon  the  deposition,  but  he  shall  not 
have  power  to  decide  on  the  competency,  materiality,  or  relevancy  of  the 
questions;  and  the  court  shall  have  power  to  deal  with  the  costs  of  incom- 
petent, immaterial,  or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 

In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn,  or  to  answer  any 
question  put  by  the  examiner*  or  by   ou  isel  or  solicitor,  the  same  practice 
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shall  be  adopted  as  is  now  practiced  with  respect  to  witnesses  to  be  produced 
on  examination  before  an  examiner  of  said  court  on  written  interrogatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors  to  the  opposite 
counsel  or  solicitors  or  parties  of  the  time  and  place  of  the  examination,  for 
such  reasonable  time  as  the  examiner  may  fix  by  order  in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is  concluded,  the 
original  depositions,  authenticated  by  the  signature  of  the  examiner,  shall  be 
transmitted  by  him  to  the  clerk  of  the  court,  to  be  there^fiied  of  record,  in  the 
same  mode  as  prescribed  in  section  865  of  the  Revised  Sliatutes. 

Testimony  may  be  taken  on  commission  in  the  usual  way,  by  written  inter- 
rogatories and  cross  interrogatories,  on  motion  to  the  court  in  term  time,  or 
to  a  judge  in  vacation,  for  special  reasons,  satisfactory  to  the  court  or  judge. 

Where  the  evi;^3uce  to  be  adduced  in  a  cause  is  to  be  taken  orally,  as  be- 
fore provided,  the  court  may,  on  motion  of  either  party,  assign  a  time  within 
which  the  complainant  shall  take  his  evidence  in  support  of*  the  bill,  and  a 
time  thereafter  within  which  the  defendant  shall  take  his  evidence  in  defense, 
and  a  time  thereafter  within  which  the  complainant  shall  take  his  evidence  in 
reply;  and  no  further  evidence  shall  be  taken  in  the  cause,  unless  by  agree- 
ment of  the  parties,  or  by  leave  of  court  first  obtained,  on  motion  for  cause 
shown. 

The  expense  of  the  taking  down  of  depositions  by  a  stenographer  and  of 
putting  them  into  typewriting  or  other  writing  shall  be  paid  in  the  first  in- 
stance by  the  party  calling  the  witness,  and  shall  be  imposed  by  the  court,  as 
part  of  the  costs,  upon  such  party  as  the  court  shall  adjudge  should  ultimately 
bear  them. 

Promulgated  May  2, 1892. 
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PRINTED  COPIES  OF  OBDEBS»  ETC.,  TO  BE  SENT  TO  JUDQEfc 

Ordered,  that  whenever  any  rule  or  order  of  a  general  nature  is  entered, 
or  an  opinion  filed,  the  clerk  shall  forthwith  forward  a  printed  copy  thereof 
to  the  Justice  of  the  supreme  coart  assigned  to  the  first  circuit,  and  to  each 
of  the  circuit  and  district  judges  therein. 

Second  Circuit 

It  is  hereby  ordered  that  rule  28  of  this  court  be  amended  so  as  to  read  as 
follows: 

On  the  filing  of  the  transcript,  in  every  case,  the  clerk  shall  forthwith  cause 
15  copies  of  the  same  to  be  printed,  and  shall  furnish  3  copies  thereof  to  each 
party,  at  least  30  days  before  the  argument,  and  shall  file  D  copies  thereof  in  his 
office.  The  parties  may  stipulate  in  writing  that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed,  but  the 
court  may  direct  the  printing  of  other  parts  of  the  record.  The  clerk  shall  be 
entitled  to  demand  of  the  appellant,  or  plaintiff  in  error,  the  cost  of  printing 
the  record,  before  ordering  the  same  to  be  done.  If  the  record  shall  not  have 
been  printed  when  the  case  is  re^hed  for  argument,  for  failure  of  a  party  to 
advance  the  costs  of  printing  the  case  may  be  dismissed.  In  case  of  re- 
versal, afilrmance,  or  dismissal,  with  costs,  the  amount  paid  for  printing  the 
record  shall  be  taxed  against  the  party  against  whom  costs  are  given. 

It  is  further  ordered  that  section  1  of  rule  24  be  amended  so  as  to  read  as 
foUoWl: 

1.  The  counsel  for  the  plaintiff  in  error,  or  appellant,  shall  file  with  the 
cleilc  of  this  court,  at  least  20  days  before  the  case  is  called  for  argument,  10 
copies  of  a  printed  brief,  one  of  which  shall,  on  application,  be  furnished  to 
each  of  the  counsel  engaged  upon  the  opposite  side. 

It  is  further  ordered  that  section  8  of  rule  24  be  amended  so  aa  to  read  as 
foUows: 

8.  The  counsel  for  a  defendant  in  error,  or  an  appellee,  shall  file  with  the 
clerk,  at  least  10  days  before  the  case  is  called  for  hearing,  10  copies  of  his 
printed  brief,  one  of  which  shall,  on  application,  be  furnished  to  each  of  the 
counsel  on  the  opposite  side.  His  brief  shall  be  of  a  Uke  character  with  that 
required  of  the  plaintiff  in  error,  or  appellant,  except  that  no  specification  of 
errors  shall  be  required,  and  no  statement  of  the  case,  unless  that  presented 
by  the  plaintiff  in  error,  or  appellant,  is  controverted. 

October  19,  189L 

V.60F.  (vii) 
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The  following  are  the  rules  in  admiralty  adopted  on  Joly  1,  1892; 

Bale  L 

▲FPEAL8  AND  KJEW  PLBADmoa. 

An  appeal  to  the  circuit  court  of  appeals  shall  be  taken  by  filing  In  the 
olBce  of  the  clerk  of  the  district  court,  and  serving  on  the  proctor  of  the  ad- 
verse  party,  a  notice  signed  by  the  appellant  or  his  proctor,  that  the  party  ap- 
peals to  the  circuit  court  of  appeals  from  the  decree  complained  of. 

If  the  appellant  desires  to  make  new  pleadings,  or  take  new  evidence  on  the 
appeal,  his  notice  of  appeal  must  so  state.  If  the  notice  does  not  so  state,  the 
appeal  shall  be  heard  on  the  pleadings  and  evidence  in  the  district  courts  un- 
less the  appellate  courti  on  motion,  otherwise  order. 

Bole  n. 

KOTIOE  AND  BOND. 

Section  1.  When  a  notice  of  appeal  is  served,  the  appellant  shsll  file  f  n  the 
clerk's  office  of  the  district  court  a  bond  for  costs  of  the  appeal,  with  sufficient 
surety  in  the  sum  of  $250,  conditioned  that  the  appellant  shall  prosecute  his 
appeal  to  effect,  and  pay  the  costs  if  the  appeal  is  not  sustained.  Such  secu- 
rity shall  be  given  within  ten  days  after  filing  the  notice,  or  the  appeal  shall 
be  deemed  abandoned,  and  the  decree  of  the  court  below  enforced,  unless 
otherwise  ordered  by  a  judge  of  this  court. 

Sec.  2.  And  if  the  appellant  desires  to  stay  the  execution  of  the  decree  of 
the  court  below,  the  bond  which  he  shall  give  shall  be  a  bond  with  sufficient 
surety  in  such  further  sum  as  the  judge  of  the  district  court  or  a  judge  of  this 
court  shall  order,  conditioned  that  he  will  abide  by  and  perform  whatever  de* 
cree  may  be  rendered  by  this  court  in  the  cause,  or  on  the  mandate  of  this 
court  by  the  court  below. 

8ec.  8.  The  appellant  shall,  on  filing  either  of  such  bonds,  give  notice  of 
such  tiling,  and  of  the  names  and  residence  of  the  sureties,  and  if  the  appel- 
lee, within  two  days,  excepts  to  the  sureties,  they  shall  justify,  on  notice, 
within  two  days  after  such  exception. 

BiQe  III, 

REVIEW  IN  PART  ONLY. 

The  appellant  may  also,  at  his  option,  state  in  his  notice  of  appeal  that  he 
desires  only  to  review  one  or  more  questions  involved  in  the  cause,  which 
questions  must  be  clearly  and  succinctly  stated;  and  he  shall  be  concluded  in 
this  behalf  by  such  notice,  and  the  review  upon  such  an  appeal  shall  be  lim- 
ited to  such  question  or  questions. 

Bale  IV. 

APOSTLES  ON  APPEAL  TO  CONTAIN. 

Section  1.  The  apostles,  on  an  appeal  to  this  court,  shall.  In  cases  where  a 
general  notice  of  appeal  is  served,  consist  of  the  following: 

(1)  A  caption  exhibiting  the  proper  style  of  the  court  and  the  title  of  the 
cause,  and  a  statement  showing  the  time  of  the  commencement  of  the  suit; 
the  names  of  the  parties,  setting  forth  the  original  parties,  and  those  who 
have  become  parties  before  the  appeal,  if  any  change  has  taken  place;  the  sev- 
eral dates  when  the  respective  pleadings  were  filed;  whether  or  not  the  de- 
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fendant  was  arrested,  or  bail  taken,  or  property  attached  or  arrested,  and,  IC 
80,  an  account  of  the  proceedings  thereunder;  the  time  when  the  trial  was 
bad,  and  the  name  of  the  jud^e  hearing  the  same;  whether  or  not  any  ques- 
tion was  referred  to  a  commissioner  or  commissioners,  and,  if  so,  the  result 
of  the  proceedings  and  report  thereon:  the  date  of  the  entry  of  the  interlocu- 
tory and  final  decrees;  and  the  date  when  the  notice.of  appeal  was  filed. 
AH  the  pleadings,  with  the  exhibits  annexed  thereto. 
All  the  testimony  and  other  proofs  adduced  in  the  cause. 
The  interlocutory  decree,  and  any  order  of  the  court  which  appellant 
may  desire  to  have  reviewed  on  the  appeal. 

(5)  Any  report  of  a  commissioner  or  commissioners,  to  which  exception 
may  have  been  taken,  with  the  order  or  orders  of  the  court  respecting  the 
same,  and  the  exceptions  to  the  report,  and  so  much  of  the  testimony  tkken 
in  the  proceeding  as  may  be  necessary  to  a  review  of  the  exceptions. 
.  (6)  All  opinions  of  the  court,  whether  upon  interlocutory  questions  or 
finally  deciding  the  cause;  and 

(7)  The  final  decree,  and  the  notice  of  appeal. 

Sec.  2.  All  otiier  papers  shall  be  omitted  unless  otherwise  ordered  by  the 
judge  who  heard  the  cause. 

Sec.  8.  Where  the  appellant  shall  appeal  specially,  and  seek  only  to  review 
one  or  more  questions  involved  in  the  cause,  the  apostles  may,  by  stipulation 
between  the  proctors  for  the  respective  parties,  contain  only  such  papers  and 
proceedings  and  evidence  as  are  necessary  to  review  the  questions  raised  by 
the  appeuL 

Bule  V« 

CERTIFYING  RECORDS. 

The  appellants  shall,  within  thirty  days  after  giving  notice  of  appeal,  pro- 
cure to  be  filed  in  this  court 'the  apostles  certified  by  the  clerk  of  the  district 
court,  or,  in  case  of  a  special  appeal,  the  stipulated  record,  with  the  certifica- 
tion by  the  said  clerk  of  all  papers  contained  therein  on  file  in  his  office. 

Bule  VI. 

IF  APPEARANCIS  OF  APPELLEE  NOT  ENTBfiED. 

If  the  appellee  does  not  cause  his  appearance  to  be  entered  in  this  court 
within  ten  days  after  service  on  his  proctor  of  notice  that  the  apostles  are  filed 
in  this  court,  the  appellant  may  proceed  ex  parte  in  the  cause*  and  have  such 
decree  as  the  nature  of  the  case  may  demand. 

I  Bule  VII. 

I  NEW  ALLEGATIONS,  EFO. 

Upon  sufficient  cause  shawn,  this  court,  or  any  judge  thereof,  may  allow 
either  appellant  or  appellee  to  make  new  allegations,  or  pray  difTereut  relief, 
or  Interpose  a  new  defense,  or  take  new  proofs.  Application  for  such  leave 
must  be  made  within  fifteen  days  after  the  filing  of  the  apostles*  and  upon  at 
least  four  days*  notice  to  the  adverse  party. 

I  Bule  VHI. 

I  NEW  PLEADINGS— NEW  TESTIMONY. 

If  leave  be  granted  to  make  new  allegations,  pray  different  relief,  or  Inteiw 
pose  a  new  defense*  the  moving  party  shall,  within  ten  days  thereafter*  serve 
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such  new  pleading,  dnly  Yerifled,  on  the  adVerse  party,  who  shall.  If  snch 
pleading  be  a  libel,  within  twenty  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken  and  filed 
within  thirty  days  after  the  entry  of  the  order  granting  such  leave,  and  the 
adverse  party  may  take  and  file  counter  testimony  within  twenty  days  after 
vuch  filing. 

Bule  IX. 

KKW  TESTIMONY— HOW  TAKER. 

Such  testimony  shall  be  taken  by  deposition  before  any  United  States  com- 
missioner or  notary  public,  upon  reasouHble  notice  in  writing  given  to  the 
opposite  party;  or  by  commission  issued  out  of  this  court,  with  interroga- 
tories annexed.  Upon  proper  cause  shown,  the  court  may  grant  an  open  com- 
mission. 

Bule  Z. 

PRTNTINa  NEW  PLEADINGS  AND  TESTIMONT. 

If  new  pleadings  are  filed  or  testimony  taken  in  this  court,  the  same  shall 
also  be  printed  and  furnished  by  the  clerk,  as  in  the  23d  General  Bule  pro- 
vided. 

Bule  XI. 

MOTIONS.  • 

All  motions  shall  be  made  upon  at  least  four  days*  noticib 

Bule  XIL 

WBIT  OF  INHIBITION. 

A  writ  of  inhibition  may  be  awarded  by  this  court  on  motion  of  the  appel* 
tant,  to  stay  proceedings  in  the  court  below,  when  droumstances  require. 

Bule  Xin. 

ILANDAMUS. 

A  mandamus  may,  In  like  manner,  be  obtained,  to  compel  a  return  of  the 
apostles  when  unreasonably  delayed  by  the  clerk  or  court  below. 

Bule  XIV. 

OASES  TO  BE  PLACED  ON  DOOKBT. 

Each  case  shall  be  placed  on  the  docket  as  soon  as  the  printing  is  completed 
by  the  clerk. 

Bule  XV. 

BRIEFS. 

Section  1.  Gonnsel  for  the  appellant  shall  file  with  the  clerk  of  this  court, 
at  least  twenty  days  before  the  case  is  called  for  argument,  ten  copies  uf  a 
printed  brief,  and  shall,  at  the  same  time,  serve  two  copies  thereof  on  the 
proctors  of  record,  or  on  the  counsel  engaged  upon  the  opposite  side.  This 
brief  shall  contain,  in  order  here  stated: 

(1)  A  statement  of  the  nature  u£  the  appeal,  the  court  from  which  the  ap* 
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peal  is  taken,  and  a  concise  abstract  or  statement  of  the  case,  presenting  sno* 
cinctly  the  questions  involved,  and  the  manner  in  which  they  were  raised. 

(2)  If  the  pleadings  nave  been  amended  in  this  court,  or  new  proofs  have 
been  talcen,  it  shall  be  stated  what  amendments  have  been  made,  and  in  what 
respect  ttie  new  proofs  have  changed,  or  tended  to  change,  the  case  as  made 
in  the  court  below. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points  of 
law  or  fact  to  be  discussed,  with  a  reference  to  the  folios  of  the  record  or  to 
the  numbers  of  the  questions*  and  the  authorities  relied  upon  in  support  of 
each  point. 

Sec.  2.  The  counsel  for  the  appellee  shall  fllje  with  the  clerk  of  the  court 
ten  printed  copies  of  his  brief,  and  serve  two  copies  thereof  at  least  ten  days 
before  the  case  is  called  for  argument.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  appellant,  and,  in  case  new  proofs  are  taken  on  be- 
half of  the  appellee,  the  brief  shall  so  state,  and  wherein  the  new  proofs  have 
changed  the  case  as  made  in  the  court  below. 

Sec.  3.  The  reasonable  expense  of  printing  briefs  shall  be  an  item  of  tax- 
able costs. 

Rule  XVI. 

MANDATES.  . 

The  decrees  of  this  court  shall  direct  that  a  mandate  issue  to  the  court  be- 
low. 

The  form  of  such  mandate  shall  be  settled  on  not  less  than  two  days'  no- 
tice. 

Bule  XVIL 

EXTENSION  OF  TIME. 

The  time  specified  in  the  foregoing  rules  for  any  proceeding  maybe  ex- 
tended by  order  of  a  Judge  of  this  court. 

Btde  XVIII. 

WHEN  nJTLBR  OP  DISTRICT  COURTS  TO  APPLY. 

In  all  matters  in  civil  causes  of  admiralty  and  maritime  Jurisdiction,  not 
expressly  provided  for  by  the  foregoing  rules  of  this  court,  the  rules  of  prac- 
tice of  the  district  court  of  the  district  in  which  the  cause  was  decided,  being 
in  force  at  the  time,  (not  being  inconsistent  with  these  rules,)  will  be  adopted 
so  far  as  may  seem  proper. 

Fourth  Circiiit. 

A  circular  issued  by  thederk  of  the  court  relative  to  the  jurigdiction 
and  practice  of  the  court  is  published  below: 

Clerk's  Office,  United  States  Circuit  Court  of  Appeals — ^Fourth 

Circuit. 

Richmond,  July  1, 1892. 
In  taking  appeals  and  writs  of  error,  and  in  making  up  the  transcripts  of 
record  to  this  court,  it  is  necessary  that  some  uniform  method  shall  be  fol- 
lowed. Owing  to  the  diverse  local  practice  in  the  several  states  of  the  cir- 
cuit, there  cannot  be  uniformity  while  such  local  practice  is  adhered  to  in 
merely  matters  of  form,  and  in  many  respects  the  federal  practice  is  different 
from  the  state  practice.  Attorneys,  clerks,  and  others  are  constantly  making 
Inquiries  concerning  these  differences,  and  other  matters  of  practice  adopted 
by  this  office  in  carrying  out  the  rules  of  the  court.  To  perfect  and  make 
uniform  the  practice,  as  near  as  may  be,  I  issued  (with  the  sanction  of  the 
court)  my  circular  of  March  1,  1892.    The  beneficial  results  already  obtained 
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have  been  marked.  With  the  new  addition  of  the  rnles,  which  contains  a)l 
the  amendments  to  date,  I  have  printed,  with  some  slight  changes  and  addi- 
tions, the  matter,  information,  and  directions  contained  in  that  circular. 

Hknbt  T.  MsLONETt  CleriL. 

JURISDICTION  OP  THE  CIRCUIT  COURT  OP  APPEALS. 

All  appeals  from  any  of  the  circuit  or  district  courts  must  betaken  directly 
to  the  circuit  court  of  appeals,  excepting  cases  in  which  the  jurisdiction  of  the 
court  is  in  issue;  of  decrees  in  prize  causes;  of  conviction  of  a  capital  oi'  other- 
wise infamous  crime;  involving  the  construction  or  application  of  the  con- 
stitution of  the  United  States;  the  constitutionality  of  any  law  or  the  validity 
or  construction  of  any  treaty  of  the  United  States;  or  where  the  constitution 
or  law  of  a  state  is  claimed  to  be  in  contravention  of  the  constitution  of  the 
United  States.  All  cases  comprised  within  these  exceptions  must  be  appealed 
directly  from  the  lower  court  to  the  supreme  court.  In  all  other  cases,  such 
as  where  the  jurisdiction  of  the  lower  court  is  dependent  upon  the  opposite 
parties  to  the  suit  being  aliens  or  citizens  of  different  states,  cases  arising 
under  the  patent  laws,  the  revenue  laws,  the  criminal  laws,  and  admiralty 
cases,  the  appeal  must  go  directly  to  the  circuit  court  of  appeals,  and  the  de- 
cision of  that  court  is  final.  But  the  circuit  court  of  appeals  may  in  any  case 
certify  to  the  supreme  court  any  question  of  law  concerning  which  it  desires 
the  instruction  of  that  court  for  its  proper  decision,  and  in  such  case  the  su- 
preme court  may  either  give  its  instruction,  which  shall  be  binding,  or  may 
require  the  whole  record  to  be  sent  up,  and  decide  the  whole  matter.  And  it 
is  also  competent  for  the  supreme  court  to  require,  bj  certiorari  or  otherwise, 
any  such  case  to  be  certified  to  it  for  its  review.  In  all  cases  not  above  speci- 
fied as  being  made  final  in  the  circuit  court  of  appeals,  the  right  to  au  appeal 
to  or  writ  of  error  from  the  supreme  court  within  one  year  is  given  where 
the  matter  in  controversy  exceeds  $1,000.  Provision  is  also  made  for  appeals 
to  the  circuit  court  of  appeals  from  interlocutory  orders  or  decrees  of  the  lower 
courts  in  equity,  where  an  injunction  may  be  granted  or  continued;  but  the 
appeal  must  be  taken  withiu  30  days,  and  such  an  appeal  takes  precedence  in 
the  appellate  court.  The  right  of  appeal  in  all  cases  to  the  circuit  court  of 
appeals  is  limited  to  six  months  after  the  entry  of  the  judgment  or  decree,  ex- 
cept where  a  less  time  is  limited  by  the  law  existing  at  the  time  of  the  pas- 
sage of  the  act. 

METHOD  OF  TAKING  APPEALS. 

Writs  of  error  and  citations  are  no  longer  made  returnable  to  the  term  day  of 
the  appellate  court,  but  are  made  returnable  not  exceeding  30  days  from  the  day 
of  signing  the  citation,  wiiether  that  day,  which  is  the  return  day,  fall  in  va- 
cation or  in  term  time;  and  the  record  must  be  filed  in  the  clerk's  ofiice  of  this 
court  before  the  return  day,  unless  the  time  be  enlarged  as  provided  In  sec- 
tion 1  of  rule  16.  In  that  case  the  order  of  enlargement  must  be  filed  with 
the  clerk  of  this  court.  Rule  11,  entitled  "Assignment  of  Errors,"  requires 
the  plaintiff  in  error,  or  appellant,  to  file  with  the  court  below  with  his  pe- 
tition for  the  writ  of  error  or  appeal,  an  assignment  of  errors,  etc.  This 
practically  abolishes  the  necessity  of  pursuing  the  old  method  of  praying  ap- 
peals in  "open  court;"  and  all  appeals  and  writs  of  error  i  iiould  be  prayed 
for  by  petition  in  writing  addressed  to  the  court  below,  or  t(  the  judge  in  va- 
cation, who  allows  the  writ  or  the  appeal,  by  an  order  in  w  iting,  approves 
the  appeal  or  supersedeas  bond,  and  signs  the  citation.  In  < 
by  writ  of  error,  from  either  the  circuit  or  district  courts, 
circuit  court  or  the  clerk  of  this  court  issues  the  writ  of  ei 
fixes  the  return  day  of  the  writ  to  this  court,  and  the  citatioi 
same  return  day.  But  in  cases  of  appeal  (in  admiralty  or  in 
tiou  alone  fixes  the  return  day. 
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All  appeals,  therefore,  whether  by  writ  of  error  or  appeal,  should  hereafter 
be  taken  in  the  following  manner: 

(1)  Petition  in  writing  for  the  appeal,  or  writ  of  error,  addressed  to  the 
court  below,  or  the  judge  thereof  in  vacation. 

(2)  The  petition  must  be  accompanied  with  an  assignment  of  errors,  and 
a  prayer  for  reversal. 

(3)  Appeal  or  writ  of  error  bond,  approval  thereof,  and  the  signing  of 
the  citation  by  the  judge  allowing  the  appeal  or  writ. 

(i\  Order  in  writing  of  the  judge  allowing  the  writ  of  error  or  appeal. 

(5)  Issuing  the  writ  of  error  by  the  clerk  of  the  circuit  court  or  of  this 
court. 

(6)  In  case  it  is  desired  to  have  the  writ  of  error  issued  by  the  clerk  of 
this  court,  a  certified  copy  of  the  petition  and  order  allowing  the  writ,  under 
the  seal  of  the  court,  with  a  fee  of  85  for  issuing  it,  must  be  transmitted  to 
the  clerk  of  this  court,  and  the  writ  will  be  issued  and  forwarded  to  the  clerk 
of  the  court  below. 

All  of  the  above  papers  and  proceedings  should  be  filed  with  the  clerk  of 
the  lower  court,  and  incorporated  into  and  certified  up  in  the  record  by  him 
to  this  court,  except  the  writ  of  error  and  the  citation,  the  originals  of  which, 
after  having  been  duly  served,  must  be  attached  to  and  bound  in  the  record 
attiieir  respective  places.  (For  service  of  writ  of  error,  see  section  1007, 
Rev.  St.)  Rules  of  this  court,  blank  writs  of  error,  appeal  and  supersedeas 
bonds,  citations,  and  orders  of  appearance,  may  be  had  of  the  clerks  of  the 
lower  courts,  or  of  the  clerk  of  this  court,  upon  application. 

MAKING  UP  RECORDS. 

In  making  up  a  transcript  of  the  record,  clerks  are  requested  to  make  a 
distinct  title  or  heading  to  each  paper  or  proceeding  copied  into  the  record, 
with  the  date  of  filing  the  same,  or  the  date  of  such  proceeding,  and  to  write 
upon  but  one  side  of  the  paper,  in  a  clear,  legible  hand;  and  a  complete  in- 
dex should  be  made  and  attached  to  the ,  record,  at  the  beginning  of  it.  In 
order  to  have  uniformity,  records  should  be  commenced  with  the  style  and  the 
term  of  the  court  at  which  the  final  judgment  or  decree  is  entered,  after  the 
following  form: 

The  United  States  of  America, , 

District  of ,  to  wit: 

At  a  circuit  (or  district)  court  of  the  United  States  for  the district  of 

-•  begun  and  held  at  the  courthouse  in  the  city  of on  the  first 


Monday  of ,  being  the day  of  the  same  month,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ninety . 

Present:  The  Honorable , 

Circuit  Judge. 

or , 

Judge  of  the District  ) 

of .      \ 


Among  other  were  the  following  proceedings,  to  wit; 
A.  B.  )     In  Equity  (or) 

««.  [     In  Admiralty  (or) 

C.  D.  )     At  Law. 

Uill  of  Complaint  (or) 
Libel  (or) 

Declaration  (or  Complaint) 

Filed, ,  189—,  (date  of  filing.) 

(Copy  same,  with  indorsements,  and  any  accompanying  papers  and  ex- 
hibits, and  so  on  with  every  paper  or  proceeding  in  the  case.)  Every  paper 
or  proceeding  should  have  a  distinct  heading  or  title  of  what  it  is  that  follows 
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under  it,  and  the  date  of  the  filing  of  the  paper,  or  of  the  proceeding,  A  com- 
plete record,  as  required  by  rule  14,  must  be  made  in  all  cases,  (for  record  in 
admiralty  cases,  see  section  6  of  that  rule;)  but  as  to  the  general  order  of  mak- 
ing up  arecord,  the  following  examples  are  given: 


IS  EQUITY. 

1.  style  of  court  as  above. 

2.  Bill  of  complaint,  etc. 

3.  Process. 

4.  Marshal's  return. 
6.  Answer. 

6.  Keplloation. 

7.  Testimony  and  exhibits 

for  complainant. 

8.  Testimony  and  exhibits 

for  defendant. 

9.  Testimony  and  exhibits 

in  rebutta),  (if  any.) 

10.  Opinion. 

11.  Decree. 

12.  Petition  for  appeaL 
18.  Assignment  of  errors. 
14.  Appeal  bond  and   ap- 
proval. 

Order     allowing     ap> 

peal. 
Citation. 
Clerk's  certificate. 


15. 

16. 
17. 


IN  ADMIIULTT« 

1.  Style  of  courtb 

2.  Libel. 

3.  Process. 

4.  Marshal's  return. 
6.  Claim. 

6.  Stipulation. 

7.  Answer. 

8.  Testimony  and   exhib- 

its for  libelant. 

9.  Testimony  and  exhibits 

for  respondent. 

10.  Testimony  and  exhibits 

in  rebuttal,  (if  any.) 

11.  Opinion. 

12.  Decree. 

18.  Petition  for  appeaL 

14.  Assignment  of  errors. 

15.  Appeal   bond   and    ap- 

proval. 

16.  Order  allowing  appeaL 

17.  Citation. 

18.  Clerk's  certificate. 


AV  LAW. 

1.  Style  of  court. 

2.  Declaration. 

3.  Process. 

4.  Marshal's  return. 

5.  Plea  or  demurrer,  vilti 

6.  Joining  of  issue. 

7.  Impaneling  jury. 

8.  Verdict, 

9.  Judgment. 

10.  Bill  of  exceptions. 
IL  Petition  for  writ  of  er- 
ror. 
12.  Assignment  of  errors. 
18.  Bond  and  approval. 

14.  Order  allowing  writ 

15.  Writ  of  error. 

16.  Citation. 

17.  Clerk's  certificate. 


The  numerical  order  of  the  above  list  of  proceedings  may  be  transposed 
wlienever  the  local  practice  of  the  state  has  a  different  order.  While  a  full 
record  is  necessary,  yet  it  is  expected  that  counsel  on  both  sides  will  exercise 
care  that  no  matter  not  necessary  to  a  full  and  complete  review  of  the  case 
shall  be  put  into'the  record.  Whenever  any  agreement  shall  be  entered  into 
by  counsel  with  regard  to  the  making  up  or  the  printing  of  the  record  under 
rule  23,  the  agreement  must  be  copied  into  the  record.  All  records  are  trans- 
mitted to  the  appellate  court  by  order  of  the  court  below;  and  if  such  order  is 
not  expressed  in  writing,  it  is  implied,  and  the  clerk  should  always  enter  im- 
mediately preceding  his  certificate  the  following  order: 

"And  thereupon  it  is  ordered  by  the  court  here  that  a  transcript  of  the  rec- 
ord and  proceedings  in  the  cause  aforesaid,  together  with  all  things  there- 
unto relating,  be  transmitted  to  the  said  United  States  circuit  court  of  appeals 
for  the  fourth  circuit;  and  the  same  is  transmitted  accordingly. 

«  Teste : ,  Clerk. " 

Then  comes  the  general  certificate  of  the  clerk,  with  the  seal  of  the  court  in 
the  usual  form,  that  the  foregoing  is  a  full  and  true  record,  etc.  Of  course, 
it  is  impossible  to  give  information  and  directions  to  cover  the  details  of  every 
case,  for  there  are  not  two  cases  alike;  but  the  above  does  cover  the  sub- 
stantial parts  of  every  case. 


DOOKETINO  OASES  AND  PRINTING  RECORDS. 

Upon  a  record  being  filed,  the  case  is  docketed  and  put  upon  the  calendar 
for  argument  at  the  next  term  or  adjourned  term  occurring  thereafter,  pro- 


vided the  record  has  been  or  can  be  printed  20  days  before 
adjourned  term.  Counsel  transmitting  a  record  to  this  c< 
pany  the  same  v/ith  an  order  for  their  appearance  for  the  a 


tiff  in  error,  and  also  with  a  deposit  of  $25  for  account  of  c  sts  of  this  court. 


The  clerk  of  this  court  will,  immediately  upon  a  record  be 


having  been  printed  under  rule  23,  send  to  the  counsel  an  es  imate  of  the  cost 


of  printing,  the  amount  of  which  must  be  deposited  before 
printed.    In  case  records  are  printed  by  counsel  before  fllin 


should  be  printed  strictly  in  accordance  with  rule  26.     A  hi  adline  at  the  top 


of  each  page,  containing  the  title  of  the  case,  should  also 


the  said  term  or 
urt  must  accom- 
pellant  or  plain- 


ng  filed  without 


lie  record  will  be 
the  same,  they 


e  printed  in  the 
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records,  so  tbst,  when  bound  In  yolumes,  there  shall  be»  not  onlj  nniformity 
in  appearance  and  style,  but  the  eye  will  be  enabled  to  catoh  the  particular 
case  at  once  upon  opening  the  volume.  It  is  also  important  that  the  records 
should  be  made  up  and  forwarded  to  this  office  as  promptly  as  possible  after 
the  appeal  or  writ  is  allowed,  and  not  held  until  the  near  approached  the  next 
term;  especially  so  when  the  records  are  to  be  printed  after  filing.  It  will  en- 
able the  printer  to  give  more  time  and  attention  to  the  printing,  and  insure 
the  cases  being  ready,  and  the  woric  more  correctly  done.  No  record,  when 
once  filed»  can  be  withdrawn  for  the  purpose  of  having  it  printed  elsewhere^ 


Fifth  Circuit. 

In  tTift  cfrcnit  court  of  appeals  for  the  fifth  circuit  (he  following  order 
has  been  made: 

ASSIGNMENT  Or  OASES  FOR  HEARINO. 

Thirty  days  prior  to  the  opening  of  the  regular  session  of  the  oonrt  the 
clerk  is  directed  to  assign  cases  for  hearing  during  the  first  month  of  the 
term  at  the  rate  of  two  cases  per  day  for  the  first  three  days  of  each  week. 

Any  cases  entitled  by  law  to  preference  in  hearing  shall  be  first  assigned^ 
and  thereafter  causes  shall  be  grouped  by  states,  and  assignments  made,  so 
as  to  permit  the  hearing  of  causes  from  oue  state  before  the  causes  from  the 
next  state  in  order  shall  be  called. 


Eighth  Circuit. 

Ordered,  that  rule  3  of  the  rules  of  this  court  be»  and  the  8am6  is  hereby^ 
amended  so  that  the  same  shall  read  as  follows; 

8. 

TERMS. 

One  term  of  this  court  shall  be  held  annnally  at  the  city  of  St.  Loni8» 
Missouri,  on  the  first  Monday  in  December,  and  one  term  of  this  court  shall 
be  held  annually  at  the  city  of  St.  Paul,  Minnesota,  on  the  first  Monday  of 
May;  and  such  terms  of  said  court  may  be  adjourned  to  such  times  as  the 
court  may,  from  time  to  time,  designate. 

Promulgated  June  20,  1892. 

Ordered,  that  rule  7  of  this  court  be,  and  the  same  is,  amended  by  adding 
thereto  the  following,  to  wit: 

2.  And  any  attorney  and  counselor  admitted  to  practice  in  the  courts  of 
highest  original  jurisdiction  in  the  states  and  territories  of  this  circuit,  or 
m  the  supreme  courts  of  such  states  and  territories,  or  in  the  district  or  cir- 
cuit courts  of  the  United  States  for  this  circuit,  will  be  admitted  to  practice 
and  enrolled  as  an  attorney  and  counselor  of  this  court  upon  furnishing  to 
;he  clerk  of  this  court  a  certificate  of  a  clerk  or  judge  of  any  one  of  the  courts 
^amed  that  the  applicant  is  an  attorney  of  any  one  of  said  courts,  and  upon 
iubscribing  and  forwarding  to  the  clerk  the  following  oath:  ''I  do  solemnly 
9Wear  (or  affirm)  that  I  will  demean  myself  as  an  attorney  and  counselor  of 
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the  cfrcnit  conrt  of  appeals  for  the  eighth  drcalt,  uprightly  and  according  to 
law,  and  that  I  will  support  the  constitution  of  the  United  States.    So  help 
me  God." 
Promulgated  June  27, 1892. 

Ordered,  that  rule  23  of  the  rules  of  this  court  be,  and  the  same  is  hereby* 
amended  so  as  to  read  as  follows: 

23. 

PRINTING  RECORDS. 

1.  The  plaintiff  in  error  or  appellant  may,  within  20  days  after  the  allow- 
ance of  any  writ  of  error  or  appeal,  serve  on  the  adverse  party  a  copy  of  a 
statement  of  the  parts  of  the  record  which  he  thinks  necessary  for  the  con- 
sideration of  the  errors  assigned,  and  file  the  same,  with  proof  of  service 
thereof,  with  the  clerk  of  this  court.  The  adverse  party,  within  20  days 
thereafter,  may  designate  in  writing,  and  file  with  the  clerk,  additional  parts 
of  the  record  which  he  thinks  material;  and  if  he  shall  not  do  so,  he  shall  be 
held  to  have  consented  to  a  hearing  on  the  parts  designated  by  the  plaintiff  in 
error  or  appellant.  If  parts  of  the  record  shall  be  so  designated  by  one  or 
both  of  the  parties,  the  clerk  shall  print  those  parts  only,  and  the  court  will 
consider  nothing  but  those  parts  of  the  record  in  determining  the  questions 
raised  by  the  errors  assigned.  If  at  the  hearing  it  shall  appear  that  any 
material  part  of  the  record  has  not  been  printed,  the  writ  of  error  or  appeal 
may  be  dismissed,  or  such  other  order  made  as  the  circumstances  may  appear 
to  the  court  to  require.  If  tiie  defendant  in  error  or  appellee  shall  have  caused 
unnecessary  parts  of  the  record  to  be  printed,  such  order  as  to  costs  may 
be  made  as  the  court  shall  think  proper. 

2.  On  the  filing  of  the  transcript  in  every  case  the  clerk  shall  canse  the  same, 
or  the  parts  thereof  designated  under  this  rule,  to  be  printed,  and  shall  fur- 
nish three  copies  of  the  record  so  printed  to  each  party  at  least  30  days  before 
the  argument. 

3.  The  clerk  shall  be  entitled  to  demand  of  the  appellant  or  plaintiff  in 
error  the  cost  of  printing  the  record  before  ordering  the  same  to  be  done. 

4.  If  the  record  shall  not  have  been  printed  when  the  case  is  reached  for 
argument,  for  failure  of  a  party  to  advance  the  costs  of  printing,  the  case  may 
be  dismissed. 

5.  In  case  of  reversal,  affirmance,  or  dismissal  with  costs,  the  amount  paid 
for  printing  the  record  shall  be  taxed  against  the  paity  against  whom  costs 
are  given. 

Promulgated  June  20,  1892* 


Ninth  Circuit. 

July  29,  1892,  the  following  amendments,  etc.,  to  the  rules  were 
made: 

Rule  24.  Strike  out  the  word  "six,"  in  subdivision  1,  and  insert  the  word 
'* fifteen"  in  lieu  thereof.  Strike  out  the  word  *' three,"  in  subdivision  3, 
and  Insert  the  word  "five"  in  lieu  thereof. 

Eule  26.  All  records,  arguments,  and  briefs  printed  for  the  use  of  the 
court  must  be  printed  on  unruled,  white  writing  paper,  nine  and  one  quarter 
inches  long  and  six  and  one  quarter  inches  wide.  The  printed  page,  exclu- 
sive of  any  margined  note,  reference,  or  running  head,  must  be  seven  and 
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one  quarter  Inches  long  and  four  and  three-eighths  inches  (26  ems)  wide» 
and  the  record  must  be  properly  indexed.  Pica  solid  is  the  only  mode  of 
composition  allowed. 

Rule  17.  The  clerk  shall,  upon  payment  to  him  by  the  appellant  or  plain* 
tiff  in  error  of  a  deposit  fee  of  twenty-five  dollars  in  each  case,  enter  upon 
the  docket  all  cases  brought*  etc.    (See  rule  17.) 

Rule  85»  (adopted:) 

ASSIGNMENT  OF  CAUSES  FOR  HEARING* 

Thirty  days  prior  to  the  opening  of  any  session  or  meeting  of  the  court,  the 
clerk  is  directed  to  assign  causes  for  hearing,  at  the  rate  of  one  case  per  day 
for  the  first  five  days  of  each  week.  Causes  shall  be  grouped  by  states,  and 
assignments  made  so  as  to  permit  the  hearing  of  causes  from  one  state  be* 
fore  the  causes  from  the  next  state  in  order  shall  be  called;  causes  from  the 
northern  district  of  California  shall  be  assigned  for  bearing  last.  Any  causes 
entitled  by  law  to  preference  in  hearing  shall  be  first  assigned*  and  take  pre- 
cedence over  other  causes  from  the  same  state. 

For  rules  1-38  of  the  Bupreme  conrt,  see  8  Sup.  Ct.  Rep.  v.-xvli. ;  for  rule  8,  aubd.  6, 
and  rule  9,  subds.  1,  2,  4,  see  44  Fed.  Rep.  iii. ;  for  rule  10,  S  9,  see  7  Sup.  Ct.  Rep.  liL ; 
for  rule  28,  subd.  4,  see  10  Sup.  Ct.  Rep.  ill. ;  for  rule  20,  §  2,  see  9  Sup.  Ct.  Rep.  iii. ; 
for  rule  82,  see  10  Sup.  Ct.  Rep.  iii. ;  for  rules  83,  84,  see  6  Sup.  Ct.  Rep.  ill. ;  for  rules 
86-88,  see 46  Fed.  Rep.  iii.,  Iv. ;  for  rules  1-84  of  each  of  the  nine  circuit  courts  of  appeals, 
see  47  Fed.  Rep.  iii.-xi7. ;  for  rules  8,  28,  24,  26,  of  the  circuit  court  of  appeals,  fourth 
circuit,  see  48  Fed.  Rep.  iii.,  Iv. ;  for  rules  85,  86,  of  the  circuit  court  of  appeals,  sev- 
enth circuit,  see  48  Fed.  Rep.  iv.,  ▼. ;  for  rule  1  in  reference  to  appeals  from  court  of 
claims,  see  2  Sup.  Ct.  Rep.  vi. ;  for  rule  54  of  the  rules  of  admiralty  practice,  see  45  Fed. 
Rep.  ill. ;  for  nue  57  of  the  rules  of  admiralty  practice,  see  9  Sup.  Ct  Rep.  UL 
v.50f. — 6 
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JUDGES 


OF  THB 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT, 

How.  HORACE  GRAY.  CnicxnT  Justice. 

Hon.  LE  BARON  B.  COLT.  Cibcuit  Judqb. 

Hon.  WILLIAM  L.  PUTNAM,  CiKCurr  Judge.* 

Hon.  NATHAN  WEBB,  Distsict  Judob,  Mains. 

Hon.  EDGAR  ALDRICH,  District  Judge,  New  Hampshire. 

Hon.  THOMAS  L.  NELSON,  District  Judge,  Mas8achusett& 

Hon.  GEORGE  M.  CARPENTER,  District  Judge,  Rhode  Ialanix 

SECOND  CIRCUIT. 

Hon.  SAMUEL  BLATCHFORD,  Circuit  Justice. 

Hon.  WILLIAM  J.  WALLACE,  Senior  Circuit  Judge. 

Hon.  K  henry  LACOMBE,  Junior  Circuit  Judge. 

Hon.  NATHANIEL  SHIPMAN,  Circuit  Judge.  » 

Hon.  WILLIAM  K.  TOWNSEND,  District  Judge,  Connecticut. 

Hon.  ALFRED  C.  COXE,  District  Judge,  N.  D.  New  York. 

Hon.  ADDISON  BROWN,  District  Judge,  a  D.  New  York. 

Hon.  CHARLES  L.  BENEDICT,  Dsstbict  Judge,  E.  D.  New  Yobs. 

Hon.  HOYT  H.  WHEELER,  Distmot  Judge,  Vermont. 

THIRD  CIRCUIT, 

Hon.  JOSEPH  P.  BRADLEY,  Circuit  Justice.* 

Hon.  MARCUS  W.  ACHESON.  Circuit  Judge 

Hon.  GEORGE  M.  DALLAS.  Circuit  Judge.* 

Hon.  LEONARD  E.  WALES,  District  Judge,  Delaware. 

Hon.  EDWARD  T.  GREEN,  District  Judge,  New  Jebset. 

Hon.  WILLIAM  BUTLER,  District  Judge.  E.  D.  Pbnnstltania. 

Hon.  JOSEPH  BUFFINGTON,  District  Judge,  W.  D.  Pbnnsylyanu. 

>  Appointed  March  17, 1893. 
*DiedJati.  22, 18J2. 
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FOURTH  CIRCUIT. 

Hoir.  MBLVILLB  W.  PULLER.  Ontcurp  JusTioa 

HoH.  HUGH  L.  BOND.  CmcCir  Jxtdqjl 

How.  NATHAN  GOPP.  Cikcuit  Jddqb.* 

HoK.  THOMAS  J.  MORRIS,  District  Judgb,  Martlaitd. 

HoH.  AUGUSTUS  S.  SEYMOUR,  District  Judge,  B.  D.  North  CiiROLarA. 

HoH.  ROBERT  P.  DICK.  District  Judok,  W.  D.  North  Caroldi a. 

Hon.  CHARLES  H.  SIMONTON.  District  Judgb,  South  Carouha. 

How.  ROBERT  W.  HUGHES,  District  Judgb,  B.  D.  Virgiwia. 

How.  JOHN  PAUL,  District  Judge.  W.  D.  Virgiwia. 

How.  JOHN  J.  JACKSON,  Jr.,  District  Judgb,  West  Yiroiwia. 

FIFTH  CIRCUIT. 

How.  LUCIUS  Q.  G  LAMAR,  Circuit  Justicb. 
How.  DON  A.  PARDEE,  Circuit  Judqb. 

How.  A.  P.  Mccormick,  circuit  judge.» 

How.  JOHN  BRUCE,  District  Judge,  M.  awd  N.  D.  Alabaka. 
How.  HARRY  T.  TOUL^IIN.  District  Judge,  S.  D.  Alabama. 
How.  CHARLES  SWAYNE,  District  Judge,  N.  D.  Plorida. 
How.  JAMES  W.  LOCKE.  District  Judge,  S.  D.  Florida, 
How.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Georgia 
How.  EMORY  SPEER,  District  Judge,  S.  D.  Georgia. 
How.  EDWARD  0.  BILLINGS.  District  Judge,  E.  D.  Louibiawa. 
How.  ALECK  BOARMAN,  District  Jxtdge,  W.  D.  Louisiawa. 
How.  HENRY  a  NILES,  District  Judgb,  N.  awd  S.  D.  MiBaisempii 
How.  DAVID  B.  BRYANT,  District  Judge,  E.  D.  Tbza& 
How.  JOHN  B.  RECTOR,  District  Judge,  N.  D.  Texas. 
How.  THOMAS  &  MAXEY,  District  Judge,  W.  D.  Tezai. 

SIXTH  CIRCUIT. 

How.  HENRY  B.  BROWN,  Circuit  Justice. 
How.  HOWELL  B.  JACKSON*  Circuit  Judgb. 
How.  WILLIAM  H.  TAFT,  Circuit  Judge,  i 
How.  JOHN  WATSON  BARR,  District  Judge,  Kewtuckt. 
How.  HENRY  H.  SWAN,  District  Judge,  E.  D.  Michigaw. 
How.  HENRY  P.  SEVERENS,  District  Judge,  W.  D.  MichicJ 
How.  AUGUSTUS  J.  RICKS,  District  Judge,  N.  D.  Oma 
How.  GEORGE  R.  SAGE,  District  Judge,  &  D.  Oma 
How.  D.  M.  KEY,  District  Judge.  £.  awd  M.  D.  Tbwwbssbb. 
How.  ELI  1^.  HAMMOND,  District  Judge,  W.  D.  TBWNBBaBHi| 

>  Appointed  March  17, 18XL 
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SEVENTH  CIRCUIT. 

HoK.  JOHN  M.  HARLAK,  Cxbcuit  Jubticb. 

Hon.  WALTER  Q.  OR£2SHAM,  Gmcuir  Judos. 

Hon.  WILLIAM  A.  WOODS,  Cibcuit  Judok.* 

Hon.  henry  W,.  BLODGETT,  District  Judge,  N.  D.  Illinom. 

Hon.  WILLIAM  J.  ALLEN,  Distrigt  Judge,  S.  D.  Illinois 

Hon.  JOHN  H  BAKER,  Dibtbigt  Jupgb,  Indiana. 

Hon.  JAMES  Q.  JENKINS,  District  Jxtdgb,  E.  D.  Wisconsin. 

Hon.  ROMANZO  BUNN,  District  Judob,  W.  D.  Wisconsin. 

EIGHTH  CIRCUIT. 

Hon.  DAVID  J.  BREWER,  Circuit  Justice. 

Hon.  henry  0.  CALDWELL,  Circuit  Judob. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge.* 

Hon.  JOHN  A.  WILLIAMS,  District  Judgb.  E.  D.  Arkansas. 

Hon.  ISAAC  C.  PARKER,  District  Judge,  W.  D.  Arkansas. 

Hon.  MOSES  HALLETT,  District  Judge,  Colorado. 

Hon.  OLIVER  P.  SHIRAS,  District  Judge,  N.  D.  Iowa. 

Hon.  JOHN  S.  WOOLSON,  District  Judge,  S.  D.  Iowa. 

Hon.  CASSITJS  G.  FOSTER,  District  Judge,  KANSAa 

Hon.  RENSSELAER  R.  NELSON,  District  Judge,  Minnesota. 

Hon.  AMOS  M.  THAYER,  District  Judge,  E,  D.  Missourl 

Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missourl     * 

Hon.  ELMER  S.  DUNDY,  District  Judge,  Nebraska 

Hon.  ALFRED  D.  THOMAS.  District  Judge,  Nort?  Dakota. 

Hon.  ALONZO  J.  EDGERTON,  District  Judge,  South  Dakota. 

Hon.  JOHN  A.  RINER,  District  Judge,  Wyoming. 

NINTH  CIRCUIT. 

Hon.  STEPHEN  J.  FIELD,  Circuit  Justice. 

Hon.  JOSEPH  McKENNA,  Circuit  Judge.* 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge.* 

Hon.  WM.  W.  MORROW^  District  Judge,  N.  D.  California. 

Hon.  ERSKINE  M.  ROSS,  District  Judge,  S.  D.  California. 

Hon.  HIRAM  KNOWLES,  District  Judge,  Montana. 

Hon.  CORNELIUS  H.  HANFORD,  District  Judge,  Washington. 

Hon.  THOMAS  P.  HAWLEY.  District  Judge,  Nevada. 

Hon.  MATTHEW  P.  DEADY,  District  Judge.  Oregon. 

Hon.  JAMES  H.  BEATTY,  District  Judge,  Idaho. 

Hon.  warren  TRUITT,  District  Judge,  Alaska. 

1  Appointed  March  17, 1893. 
■Appointed  March  18, 1893. 
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Pace 

Abraham,  Douglas  v.  (C.  C.) 420 

Accumulator   Co.,  Brush   Electric 

Co.  V.  (C.  C.) 888 

Actiebolaget  Separator  v.  Bharpless 

(C.C.) 87 

Ahlhauser  y.  Butler  (C.  C). 706 

Aiken.  Coe  y.  (C.  C). 640 

Allen  V.  The  America  (CCA.)....  687 
American     Automaton     Weighing 

Mach.  Co.  y.  Blauvelt  (C  C) 218 

American  Bell  Tel.  Co.,  Western 

Union  Tel.  Co.  y.  (C  C) 662 

American  Box  Co.  y.  Wilson  (C  C)  425 
American  Electric  Construction  Co., 

Consumers*  Gas  Co.  of  Danyille 

V.  (C.  C  A.). 778 

American  Solid  Leather  Button  Co. 

y.  Empire  State  Nail  Co.  (C  C)..  829 
Amos  C.  Barstow,  The,  McCaldin  y. 

(D.  C) 620 

Anchor  y.  Howe  (C.  C) 866 

Anderson  y.  Eiler  (CCA.) 775 

Anderson,  New  York  &  T.  S.  S.  Co. 

V.  (C.  C  A.) 462 

Andrews,  Baltimore  &  O.  R.  Co.  y. 

(C  C  A.) 728 

Anglo-American  Mortgage  &  Trust 

Co..  Walters  y.  (C  C) 816 

Annie  R.  Lewis.  The.  (D.  C) 656 

Armstrong,  Chemical  Nat  Bank  y. 

(C  C) 798 

Asher  v.  Cabell  Vc  C  A.)! '.','.'.',".'. '.  818 
Ashton  Valye  Co.  y.  Coale  Muffler 

&  Safety- Valye  Co.  (C.  C) 100 

Aspley  y.  Murphy  (C  C) 876 

Atchison  T.  &  8.  F.  R  Co.,  Inter- 
state  Commerce  Commission  y. 

(C  C) 295 

Atlanta,  The  (D.  C) 880 

Atlanta  &  F.  R.  Co.  y.  Western  Ry. 

Co.  of  Alabama  (CCA.) 790 

Atmore,  Walker  y.  (9.  C  A.). 644 

Baer  y.  Rooks  (C  C  A.) 898 

Bailey,  Remington  Standard  Type- 
writer Manufg  Co.  y.  (C  C) 983 

Baltimore  &  O.  R.  Co.  y.  Andrews 
(C  C  A.) 728 

Bank  of  British  North  America, 
Barling  y.  (C  0.  A.) 260 

Ban  well.  Slater  y.  (C  C) 150 

Barling  y.  Bank  of  British  North 
America  (C  C  A.) 260 

Barr.  McClaskey  y.  (C  C) 712 


Pago 

Barrett,  Fessenden  y.  (C.  C.) 690 

Barrett,  Hitchcock  y.  (C  C) 853 

Barstow,  The  Amos  C  (D.  C) '. .  620 

Bashaw.  United  States  y.  (C.  C  A)  749 

Battle  y.  Finlay  (C  C) 106 

Battle  &  Co.,  Appeal  of  (C  C) 402 

Baamgarten  y.  Magone  (C  C.) 69 

Beal  y.  City  of  Someryille  (C  C  A.)  647 
Beal,  National  Exch.  Bank  of  Dallas 

y.  two  cases  (C  C) 855 

Beal.  Potter  y.  (C  C  A.) 860 

Bean,  Tappan  y.  (C  C) 103 

Beatrice  Hayener.  The,  Crowell  y. 

(D.C) 282 

Bee.  Kennedy  y.  (C  C) 196 

Bemis.  Fuller  y.  (C  C) 926 

Benedict.  Daniels  y.  (C  C) 847 

Bennett.  New  York,  L.  E.  ife  W.  Ry. 

Co.  y.  (C  C  A.) 496 

Bennett.  The  Lepanto  y.  (C  C  A.). .  284 
Berry.  Knights  Templar  &  Masons' 

Life  Indemnity  Co.  y.  (C  C  A.). .  611 

B.  F.  Bruce.  The  (CO.) 118 

Bibber.  The  R.  D.  (0.  C 


Co. 


A.) 
Kilboume  y. 


(CO. 


841 

697 
BlauVelt.     American      Automaton 

Weighing  Mach.  Co.  y.  (C  C). ...  218 

Boesch,  GraflP  y.  (C  C) 660 

Bogart,  The  Martha  (D.  C) 140 

Boston  Book  Co..  In  re  (C  C) 914 

Boston  &  A.  R.  Co.,  Whitney  y.  (C 

C) 72 

Bothe  y.  Paddock-Hawley  Iron  Co. 

(CCA.) 586 

Bound  y.  South  Carolina  l^y.  Co. 

(C  C.) 812 

Bound  y.  South  Carolina  Ry.  Co. 

(C  C) 853 

Bouton  Foundry  Co.,  Kennedy  y. 

(CO.) 196 

Bowring,  Proyidence   Washington 

Ins.  (fo.  y.  (C  C  A.) 618 

Boyd  y.  Cherry  (C  C) 279 

Braddock,  United  States  y.  (C  C)..  669 

Bradley,  Russell  y.  (C  C) 515 

Bradshaw.  Dunsmuir  y.  (C  C  A.)..  440 

Brand  y.  The  Fayorite  (D.  C) 689 

Brickill  y.  City  of  Baltimore  (C  C)  274 
Brinton,  The  and  The  Wilkesbarre, 

Ulrich  y.  (D.  C) 681 

Bronson,  The  Cassie  F.  (C  C  A.). .  234 

Brown  y.  Gill  &  Fisher  (D.  C) 941 

Bruce,  The  B.  F.  (C  C) 118 
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CASKS  REPOBTED. 


PAg« 
Brush  Electric  Co.  ▼.  Accnmnlator 

Co.(C.  C.) 888 

BnflPalo,  The (D.  a)..... 628 

Buffalo,  The,  Clark  v.  (D.  C.) 630 

Butler,  Ahlhauser  ▼.(CO.) 705 

Cabell.  ABher  v.  (C.  C.  A.) 818 

Caledonia.  The  (D.  C.) 567 

Calvin  8.  Edwards,  The,  Graves  v. 

(C.  C.  A. ) 477 

Campbell  ▼.*  Dulath*  s/s.  &  A."  Ryi 

Co:  (C.  C.) 241 

Canadian  Pac.  Ry.  Co.,  Johnston  v. 

(C.  C. )...'... . 886 

Cara,  The,*Wnm'oVv.'(C/G)V.'.  .*.'..'.  222 
Car  Float  No.  5,  Jones  v.  (D.  C.).. ..  573 

Casey  v.  Vassor  (C.  C. ) 258 

Cassie  F.  Bronson,  The.  Wise  v.  (C. 

C.  A.). 234 

Castle  V.  The  South  Brooklyn  (D.  C.)  588 
Central  Ri&llroad  of  New  Jersey  v. 

The  T.  B.  Van  Houten  (D.  C). ...  590 
Central  Railroad  &  Banking  Co.  of 

Georgia,  Clarke  v.  (C.  C.) , . . .  838 

Central  Trust  Co.  of  New  York  v. 

Comer  CC.  C.) 338 

Central  Trust  Co.  of  New  York  v. 

Wabash.  St.  L.  &  P.  Ry.  Co.  (C. 

C.) 857 

Chandler  v.  The  Continental  (D.  C.)  142 
Charleston  Ice  Manuf'g  Co.,  Joyce 

v.(C.  C.)... 371 

Chase.  In  re  (C.  C.) 695 

Chemical  Nat.  Bank  v.  Armstrong 

(C.  C")     798 

Cherry.  Boy'd  v!  ("c.'  C.).'  !".'.'!!!.'.*.' \  279 
Chicago  City  Ry.  Co.,  Kennedy  v. 

(C  C )  .  196 
Chicago.  mV&  St  P.Ry.  Co.  v.  Pull- 
man Palace  Car  Co.  (C.  C.) 24 

Chicago,  P.  &  St.  L.  R.  Co..  Kerlin 

v.(C.C.) 185 

Chicago  &  N.  W.  Ry.  Co.,  O'Neill  v. 

(Q  Cj  )         '  189 

Ciampa   v."  The "  *F.' '  W.  *  Vosburgh 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


Minneapolis,  St.  P.  &  S.  S.  M.  By.  Co.  v.  Nestor. 

(Circuit  CfAMt,  D,  North  Dakota,    March  15, 1802.) 

BxMOTAh  OF  Caubhs^Condbmnation  Pbocbedings— Timb  fob  Filing  Pbtition. 

Code  Civil.  Proa  N.  D.  f  9000,  provides  that  in  railroad  condemnation  proceed- 
ings either  party  may  demand  a  jury  trial  within  80  davs  from  the  filing  of  the 
commissioner's  report,  but  requires  no  further  pleadings  for  such  triaL  lield,  that 
for  the  purpose  of  removal  to  a  federal  court  the  demand  for  a  trial  by  jury  is 
equivalent  to  the  filing  of  an  answer  in  ordinary  suits,  and  under  Act  Cong.  March 
8, 1887,  S  8,  the  case  will  be  remanded  to  the  state  court  where  the  petition  for  re- 
moval was  filed  after  the  expiration  of  the  80  days  thus  allowed. 

In  Equity.  Proceedings  begun  in  state  court  by  the  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway  Company  against  Samuel  K.  Nestor 
for  the  condemnation  of  land,  and  removed  to  United  States  circuit  court 
by  defendant.     Heard  on  motion  to  remand.     Granted. 

A.  H.  Bright  and  George  K.  Andrua^  for  plaintiff. 

S.  L.  Olaq>eU  and  Winterer  &  Winterer^  for  defendant. 

Thomas,  District  Judge.  On  the  3d  day  of  July,  1891 ,  the  judge  of 
the  district  court  in  and  for  Barnes  county,  N.  D.,  upon  a  petition  of 
plaintiff  railway  company,  appointed  commissioners  to  assess  the  dam- 
ages that  defendant  land-owner  might  sustain  by  reason  of  the  right  of 
way  granted  to  plaintiff  over  defendant's  land  in  Barnes  county,  N.  D., 
as  provided  in  section  3000  of  the  Compiled  Laws  of  North  Dakota. 
August  22,  1891,  the  commissioners  appointed  filed  their  report  in  the 
office  of  the  c]erk  of  court,  from  which  it  appears  that  the  damages  of 
defendant  were  assessed  at  $1,186.  September  14, 1891,  defendant  filed 
with  said  clerk  a  written  demand  for  a  trial  by  jury.  On  the  first  day 
of  the  term  of  court  thereafter,  to-wit,  on  the  8th  day  of  December,  1891, 
the  defendant  presented  to  said  court  a  petition  and  bond  in  due  form  for 
removal  of  the  case  to  this  court,  which  was  granted.  The  petition  shows 
v.SOF.no.l — 1 
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that  the  amount  in  dispute,  exclusive  of  interest  and  costs,  exceeds  the 
sum  of  $2,000,  and  that  the  plaintiff  and  defendant  are  and  were  at  and 
prior  to  that  time  citizens  of  different  states.  A  transcript  of  the  record 
having  been  filled  in  this  court,  the  plaintiff  now  moves  therein  to  remand 
,the  case  to  tbiflf  court  upon  the  following  grounds:  (1)  That  this  court 
*  •:  *ijpis  np*'jiiiisdfctidn  of  the  subject  of  this  action;  (2)  that  the  petition  for 
Ihe.rQCooyal  ©f  .this  action  from  the  state  court  to  this  court  was  made 
:\  :  • /iovHt^rt^i  Afrt'-8»'K.  Nestor  waived  his  right  for  removal  of  said  cause 
•  * '  •  *  from  the  state  court  by  not  making  his  petition  for  removal  on  or  prior 
to  the  time  when  issue  was  joined  in  said  cause;  (4)  that  S.  K.  Nestor 
is  the  plaintiff  in  said  cause;  (5)  that  the  said  cause  is  not  a  removable 
cause,  within  the  provisions  and  meaning  of  the  act  of  congress  of  the 
3d  of  March,  1887;  (6)  that  the  said  circuit  court  has  not  original  juris- 
diction of  the  controversy,  and  it  is  not,  therefore,  removable.  The  stat- 
ute providing  for  the  condemnation  of  real  property  for  railroad  purposes, 
so  far  as  it  is  necessary  to  refer  to  the  same  in  the  consideration  of  this 
motion,  reads  as  follows: 

"If  the  owner  of  any  real  property  over  which  said  railroad  corporation 
may  desire  to  locate  its  road  shall  refuse  to  grant  the  right  of  way  through 
and  over  his  premises,  the  district  judge  of  the  county  or  subdivision  in  which 
said  real  property  may  be  situated,  as  provided  in  this  article,  shall,  upon  the 
application  or  petition  of  either  party,  and  after  ten  days*  notice  to  the  oppo- 
site party,  either  by  personal  service  or  by  leaving  a  copy  thereof  at  his  usual 
place  of  residence,  or,  in  case  of  his  non-residence  in  the  territory,  by  such 
publicixtion  in  a  newspaper  as  the  judge  may  order,  direct  the  sheriff  of  said 
county  to  summon  three  disinterested  freeholders  of  said  county  or  subdivis- 
ion (or.  if  there  be  none  such,  then  of  the  territory)  as  commissioners,  who 
shall  be  selected  by  said  judge,  and  who  must  not  be  interested  in  a  like  ques- 
tion. The  commissioners  shall  be  duly  sworn  to  perform  their  duties  impar- 
tially and  justly;  and  they  shall  inspect  said  real  property,  and  consider  the 
injury  which  such  owner  may  sustain  by  reason  of  such  railroad;  and  they 
shall  assess  the  damages  which  said  owner  will  sustain  by  such  appropriation 
of  his  laud." 

This  statute  has  been,  with  others,  adopted  by  the  state  of  North  Da- 
kota as  far  as  applicable. 

It  then  provides  for.  the  making  of  the  report  of  the  commissioners  to 
the  clerk  of  the  district  court,  and,  among  other  things,  provides  that  the 
railroad  company  may  pay  to  the  clerk,  for  the  use  of  the  owner  of  the 
land,  the  sum  assessed  by  the  commissioners,  and  then  proceed  to  con- 
struct and  maintain  its  road  over  and  across  the  premises  appropriated. 
It  is  then  further  provided  that  the  report  of  the  commissioners  may  be 
reviewed  by  the  district  court  on  written  exceptions  filed  by  either  party 
in  the  clerk's  oflBce,  or  "either  party  may,  within  thiiiy  days  after  the 
filing  of  such  report,  file  with  the  clerk  a  written  dema  id  for  a  trial  by 
jury;  in  which  case  the  amount  of  damages  shall  be  as  essed  by  a  jury, 
and  the  trial  shall  be  conducted  and  judgment  entered  )n  the  verdict  in 
the  same  manner  as  civil  actions  in  the  district  cour  ."  Provision  is 
made  for  appeal  to  the  supreme  court,  and  the  mone  r  deposited  with 
the  clerk  upon  the  report  of  the  commissioners  by  the  i  lilroad  company 
is  to  remain  subject  to  the  final  decision  of  the  court.     This  statute,  in 
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some  respects,  differs  from  every  other  statute  on  the  question  to  which 
it  relates,  and  to  which  ray  attention  has  been  called;  but  upon  the  au- 
thority of  Boom  Co.  V.  Patterson,  98  U.  S.  403,  at  and  from  the  filing 
of  the  written  demand  for  a  trial  by  jury  the  controversy  takes  the  form 
of  an  action  at  law  of  a-  civil  nature,  in  which  the  sole  question  for  de- 
termination is  the  amount  of  compensation  that  must  be  paid  for  the 
land  appropriated  by  the  railroad  company.  Whether  or  not  the  pro- 
ceeding is  a  suit  from  the  filing  of  the  petition  for  the  appointment  of  the 
commissioners,  and  the  giving  of  the  notice  to  the  owner  as  required, 
is  not  determined  on  this  motion.  Assuming  that  this  case  is  remova- 
ble under  the  removal  act  of  March  3,  1887,  (which  is  not  decided,)  it 
must  be  remanded,  for  the  reason  that  %he  petition  for  removal  to  this 
court  was  made  too  late.  The  act  of  March  3, 1887, has  definitely  fixed 
the  time  within  which  a  case  may  be  removed.  The  act  is  restrictive  in 
its  nature,  as  is  manifest  from  the  recent  decision  of  the  supreme  court 
of  the  United  States,  Mak  v.  Henarie^  12  Sup.  Ct.  Rep.  207,  and  many 
other  cases  construing  this  act.  By  section  3  of  the  removal  act  it  is 
provided  that  the  petition  must  be  made  and  filed  in  the  state  court  at 
the  time  or  at  any  time  before  the  defendant  is  required  by  the  laws  of 
the  state  or  the  rules  of  the  state  court  in  which  the  suit  is  brought  to 
answer  or  plead  to  the  declaration  or  complaint.  By  the  Code  of  this 
state  the  defendant  is  required  to  answer  in  ordinary  actions  of  a  civil 
nature  within  30  days  after  the  service  of  the  summons,  when  the  com- 
plaint is  served  with  it,  or  within  30  days  after  the  service  of  the  com- 
plaint, upon  demand,  when  the  summons  is  served  alone.  Comp.  Laws, 
c.  9,  Code  Civil  Proc.  How  is  issue  joined  in  this  class  of  actions,  un- 
der section  3000,  above  quoted,  and  when  must  that  issue  be  joined? 
The  statute  provides  that  "either  party  may,  within  thirty  days  after  the 
filing  of  the  report  of  the  commissioners,  file  with  the  clerk  a  written  de- 
mand for  a  trial  by  jury,  in  which  case  the  amount  of  damages  shall  be 
assessed  by  the  jury,  and  the  trial  shall  be  conducted,  and  judgment 
entered  on  the  verdict,  in  the  same  manner  as  civil  actions  in  the  dis- 
trict court,"  There  is  no  further  provision  of  statute  in  this  state  relat- 
ing to  any  further  pleadings  or  issue  in  this  class  of  actions.  When  the 
demand  for  a  jury  trial  is  filed,  the  case  stands  for  trial  like  any  ordinary 
action  of  ejectment;  the  railroad  company  seeking  the  appropriation  of 
the  land  described  in  the  petition,  on  the  one  side,  as  plaintiff,  except 
that  it  must  pay  the  just  compensation,  and  the  owner  of  the  land,  on 
the  other  side,  as  defendant,  insisting  upon  his  just  compensation;  that 
being  the  only  question  for  trial  and  determination.  By  operation  of 
law  in  this  state  the  issue  is  joined  by  the  filing  of  a  written  demand  for 
a  jury  trial  by  either  party.  No  other  or  further  pleading  is  required 
by  the  statute,  and  there  is  no  rule  of  court  requiring  further  pleadings, 
80  far  as  I  am  advised.  The  case  stands  substantially  the  same  as  if  the 
statute  provided  that,  upon  filing  a  demand  for  a  trial  by  jury,  formal 
pleading  must  on  the  same  day,  or  some  subsd^quent  day,  be  filed.  It 
was  competent  for  the  legislature  to  so  provide.  It  could  not  be  suc- 
cessfully contended  that  the  right  of  removal  existed  under  the  act  of 
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March  8,  1887,  after  the  answer  had  been  filed  and  issue  thus  joined  in 
the  statute  so  providing.  It  must  be  conceded  that  under  such  a  stat- 
ute the  petition  for  removal  must  be  made  and  presented  before  the  time 
for  answering  had  expired.  But  the  statute  has  in  effect  provided  that 
the  filing  of  a  written  demand  for  jury  trial  is  equivalent  to  that.  Each 
party  is  fully  advised  by  the  terms  of  the  statute  that  a  demand  for  a 
jury  trial  must  be  made  within  30  days  after  the  filing  of  the  report  of 
the  commissioners.  If  it  is  filed  before  the  end  of  the  80  days,  th^de- 
fendant  has  till  the  last  day  to  make  and  file  his  petition  for  removal. 
If  not  filed  till  the  last  day,  he  must  remove  on  that  day,  or  his  right  so  to 
do  is  lost.  In  other  words,  the  defendant,  the  land-owner,  who  alone 
is  entitled  to  remove  the  case  |p  the  federal  court,  must  do  so  after  the 
proceeding  has  taken  on  the  form  of  a  suit  at  law  of  a  civil  nature,  and 
within  80  days  after  the  filing  of  the  report  of  the  commissioners.  It 
seems  to  me  that  this  view  is  in  harmony  with  the  decisions  of  the  court 
under  the  statute  of  1887.  It  is  unnecessary  to  pass  on  any  other  ques- 
tion on  this  motion.  The  case  must  be  remanded,  and  it  is  accordingly 
so  ordered. 


LiiOYD  V.  Pennib  et  al. 
(District  Court,  N,  D.  Calif  omia.    liarch  89, 1893.) 

1.  pRrVILBGBD    Ck>MMnNICATI0N8  — HCJSBANB  AND  WiFB^LbTTEBS   IS  POBSBSSIOIT    OV 

Admikirtrator. 

Code  Civil  Proo.  Cal.  S  1881,  prohibiting  the  examination  of  a  hasband  or  wife, 
daring  or  after  marriage,  as  to  communications  between  them  daring  marriage, 
does  not  extend  its  protection  to  letters  from  one  to  the  other  found  in  the  posses- 
sion of  the  wife's  administrator  after  both  are  dead.  People  v.  MuUings,  28  Pfto. 
Rep.  229,  88  Cal.  188,  distinguished. 

a.  BaMB— EXAMINBRS  IK  EqUITT. 

Where  the  evidence  is  being  taken  before  an  examiner,  the  letters,  even  If  privi- 
leged, should  be  produced  before  him  and  made  part  of  the  record,  nnder  the  rule 
of  equity  practice  which  requires  that  evidence  objected  to  and  ruled  out  shaU  be 
incorporated  in  the  reoord,  in  order  that  the  court  may  pass  upon  the  roUng. 
8.  Bamb. 

Compliance  with  the  rule  is  especially  necessary  where  the  letters  constitute  the 
primary  evidence  of  a  fact  in  issue,  since,  if  presented  to  the  court  and  rejected,  the 
foundation  would  then  be  laid  for  secondary  evidence. 

In  Equity.  Bill  by  John  Lloyd,  as  assignee  of  James  Linfoxth,  John 
Bensley,  and  L,  B.  Benchley,  copartners,  against  James  C.  Pennie,  as 
administrator  of  John  Bensley,  and  James  C.  Pennie,  as  administrator  of 
Marian  L,  J.  M.  Bensley,  deceased.  Heard  on  an  order  upon  defendant, 
as  administrator  of  Marian  L.  J.  M.  Bensley,  deceased,  tclshow  cause  why 
he  should  not  be  required  to  produce  in  evidence  certali  letters  written 
by  John  Bensley  to  said  Marian,  his  wife.  Order  made  to  produce  the 
letters.  I 


Henry  0.  HydCj  (TT.-  C  Bdcher^  of  counsel,)  for  compl 
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MoRBOW,  District  Jndge.  The  defendant  James  C.  Pennie,  adminis- 
trator of  the  estate  of  John  Bensley^  deceased,  and  administrator  of 
the  estate  of  Marian  L.  J.  M.  Bensley,  deceased,  having  been  sub- 
pcened  to  appear  before  the  examiner  as  a  witness  on  the  part  of  the 
complainant,  and  ordered  to  produce  before  such  examiner  certain  let- 
ters written  by  John  Bensley  to  his  wife,  Marian  L.  J.  M.  Bensley,  ap- 
peared, and,  on  the  advice  of  his  attorneys,  declined  to  produce  said 
letters,  on  the  ground  that  they  are  confidential  and  privileged  communi- 
cations from  husband  to  wife.  The  order  to  show  cause  why  the  defend- 
ant should  not  be  punished  for  contempt  in  refusing  t9  produce  such  let- 
ters brings  before  the  court  the  question  as  to  whether  such  letters  are 
privileged  communications.  To  understand  the  position  of  the  parties 
and  the  question  involved,  it  is  necessary  to  refer  to  the  allegations  of  the 
bill  in  equity,  in  support  of  which  these  letters  are  demanded  as  evi- 
dence. 

The  bill  was  filed  in  this  court  February  25,  1890,  by  John  Lloyd, 
as  assignee  of  James  Linforth,  John  Bensley » and  L.  B.  Benchley,  copart- 
ners under  the  firm  name  of  Linforth,  Kellogg  &  Co.,  against  James  C. 
Pennie,  administrator  of  the  estate  of  John  Bensley,  deceased,  and  James 
C.  Pennie,  administrator  of  the  estate  of  Marian  L.  J.  M.  Bensley,  do- 
ceased.  It  appears  from  the  bill  that  for  several  yeaics  prior  to  the  15th 
day  of  February,  1877,  John  Bensley,  L.  B.  Benchley,  and  James  Lin- 
forth were  engaged  in  business  in  San  Francisco  under  the  firm  name  of 
Linforth,  Kellogg  &  Co.;  that  on  the  date  last  named  certain  creditors 
of  the  firm  presented  and  filed  in  this  court  a  petition  praying  that  the 
firm,  and  the  individual  members  thereof,  be  adjudged  bankrupts;  that 
on  the  27th  day  of  February,  1877,  the  said  firm  of  Linforth,  Kellogg 
&  Co.,  and  each  of  the  copartners,  were  declared  and  adjudged  to  be 
bankrupts,  within  the  meaning  and  subject  to  the  provisions  of  the  Re- 
vised Statutes  of  the  United  States;  that  on  the  26th  day  of  March, 
1877,  James  C.  Patrick  and  A.  L.  Tubbs  were  appointed  assignees;  that 
they  took  charge  of  the  estate  of  said  bankrupts,  so  far  as  then  known, 
and  entered  upon  the  performance  of  their  duties;  that  the  said  assignees 
proceeded  with  the  administration  and  distribution  of  said  estate  accord- 
ing to  law,  and  declared  and  paid  dividends  to  the  creditors  of  the  estate 
amounting  to  47}  per  centum;  that  in  1887  Patrick  died,  and  soon  after 
Tubbs  resigned,  and  thereupon  John  Lloyd,  the  complainant  herein,  be- 
came assignee  of  the  estate  by  appointment;  that  John  Bensley,  one  of 
the  copartners  of  the  firm,  died  intestate  on  the  14th  day  of  June,  1889, 
and  James  C.  Pennie  was  appointed  administrator  of  his  estate;  that  on 
the  30th  day  of  December,  1889,  Marian  L.  J.  M.  Bensley,  the  widow 
of  John  Bensley,  also  died  intestate,  and  James  C.  Pennie  became  the 
administrator  of  her  estate.     The  bill  alleges — 

'*Tbat  John  Bensley  and  his  wife,  the  said  Marian  L.  J.  M.  Bensley,  both 
well  knowing  the  financial  embarrassment  and  condition  of  the  said  firm,  and 
of  the  members  thereof,  as  aforesaid,  and  well  knowing  and  anticipating  that 
the  said  firm  and  its  members  would  be  forced  into  insolvency,  planned 
a  fraudulent  scheme  and  device,  perpetrated  and  carried  out  in  the  manner 
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hereinafter  stated,  to  prevent  the  individual  property  of  the  said  John  Bens- 
ley  from  coming  into  the  hands  of  the  assignees  of  the  said  banl^i  upts,  and 
to  prevent  the  same  from  being  distributed  under  said  act  of  congress,  and 
to  defeat  the  object  of,  and  to  impair  and  hinder  and  impede  and  delay  the 
operation  and  effect  of,  and  to  evade  the  provisions  of,  said  act  of  congress, 
and  to  hinder  and  delay  and  defraud  and  cheat  the  creditors  of  said  John 
Bensley  and  of  said  Linforth,  Kellogg  &  Co." 

For  the  purpose  of  carrying  out  this  fraudulent  scheme,  the  bill 
further  alleges,  in  substance,  that,  on  the  30th  day  of  December,  A.  D. 
1876,  and  within isix  months  before  the  filing  of  the  petition  against 
said  bankrupts,  and  with  a  view  of  preventing  the  individual  property 
of  the  said  John  Bensley  from  coming  to  the  hands  of  the  assignees  of 
the  said  bankrupts,  and  to  prevent  the  said  property  from  being  dis- 
tributed under  said  act  of  congress,  and  to  defeat  the  object  of,  and  to 
impair  and  to  hinder  and  impede  and  delay  the  operation  and  effect  of, 
and  to  evade  the  provisions  of,  the  said  act  of  congress,  and  to  hinder, 
delay,  defeat,  defraud,  and  cheat  the  said  creditors,  said  John  Bensley 
assigned,  transferred,  and  conveyed  to  one  Orrin  Curry  certain  valuable 
pieces  of  real  property  located  in  the  city  of  San  Francisco,  and  that 
the  conveyance  of  this  property  was  without  consideration,  and  was  ac- 
cepted and  received  by  the  grantee  with  full  knowledge  of  the  fraud,  in- 
lent,  scheme,  and  device  of  the  Bensley s.  It  is  also  alleged  that,,  after 
the  adjudication  in  bankruptcy  of  the  said  John  Bensley  and  of  the  said 
firm  of  Linforth,  Kellogg  &  Co.,  Bensley  and  his  wife,  fraudulently  in- 
tending to  deceive  and  defraud  his  creditors  and  the  said  assignees  in 
bankruptcy,  and  to  secure  a  restoration  to  Bensley  of  his  individual 
property,  which  had  vested  io  said  assignees  by  virtue  of  the  bankruptcy- 
proceedings,  induced  the  assignees  and  creditors  to  enter  into  an  agreement 
with  him  for  a  release  to  him,  by  said  assignees  of  all  his  individual  prop- 
erty, and  for  his  discharge  from  all  his  debts;  that  such  an  agreement  was 
entered  into  July  11, 1877,  by  the  terms  of  which  Bensley  covenanted  and 
agreed  to  pay  any  deficiency  which  might  arise  on  the  claims  of  the 
creditors  after  the  firm  assets  of  Linforth,  Kellogg  &  Co.  and  the  indi- 
vidual assets  of  James  Linforth  and  L.  B.  Benchley  had  been  applied  to 
the  payment  of  such  claims;  that  this  agreement  was  ratified  and  con- 
firmed by  this  court,  and  Bensley  discharged  from  his  individual  and 
copartnership  debts,  and  thereafter  the  assignees  reassigned,  transferred, 
and  conveyed  to  Bensley  all  of  his  said  property  and  estate  which  had 
become  vested  in  the  assignees  by  virtue  of  the  bankruptcy  proceedings; 
that,  at  the  date  of  the  adjudication  of  bankruptcy,  Bensley  was  seized 


and  possessed  of  an  estate  of  the  value  of  $500,000;  thi 
erty  had  been  restored  to  Bensley,  instead  of  managii 
priating  the  proceeds,  or  so  much  thereof  as  might  b( 
payment  of  the  balance  due  the  creditors  of  Linforth 
in  accordance  with  his  agreement  with  the  assignee  ; 
proceeded  to  carry  out  the  fraudulent  scheme  devisee 


wife,  and  conveyed  all  his  property  to  his  wife  and  oth  jrs,  without  con- 


sideration, leaving  no  assets  standing  in  his  name  at 
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death,  June  14,  1889;  and  that  Marian  L.  J.  M.  Bensley  was  privy 
and  party  to  this  fraudulent  scheme.  It  is  also  alleged  that  from  the 
time  Bensley  was  adjudicated  a  bankrupt,  February  27,  1877,  until  the 
day  of  his  death,  June  14,  1889,  he  was  a  non-resident  of,  and  absent 
from,  the  state  of  California;  that  during  that  period  he  secreted  himself 
from  his  creditors,  and  intentionally  avoided  coming  within  the  state 
of  California,  well  knowing  that,  if  his  residence  were  known,  his  cred- 
itors and  his  assignees  would  commence  proceedings  against  him;  that 
there  is  a  deficiency  due  the  creditors  of  the  bankrupts  of  62i  per  centum 
of  their  demands,  amounting,  with  interest,  to  $275,000.  The  bill  asks 
that  a  decree  may  be  entered  declaring  the  agreement  and  contract  of 
the  creditors,  the  order  of  this  court  ratifying  said  contract,  and  au- 
thorizing the  assignees  to  transfer  the  said  property  to  Bensley,  and 
the  conveyance  and  assignment  of  the  assignees  in  pursuance  of  said 
order,  to  be  void  and  of  no  effect,  and  declaring  the  present  assignee 
to  be  the  real  owner  of  the  said  property,  and  entitled  to  the  same; 
that  the  defendant  be  ordered  and  directed  to  make,  execute,  and  de- 
liver to  the  said  assignee  a  good  and  sufficient  conveyance  of  the  lands 
and  premises  described  in  the  bill,  and  deliver  over  to  the  said  assignee 
the  said  property,  or  the  proceeds  thereof  heretofore  collected  and  re- 
ceived. It  is  claimed  that,  during  the  period  covered  by  the  alleged 
fraudulent  transactions  mentioned  in  the  bill,  Marian  L.  J.  M.  Bensley 
resided  in  California,  and  was  acting  as  the  agent  of  her  husband,  John 
Bensley,  and  that  the  letters  written  to  her  by  her  husband,  and  now 
demanded  as  evidence,  establish  the  agency  and  prove  the  fraudulent 
transactions. 

Section  858  of  the  Revised  Statutes  provides: 

**In  the  courts  of  the  United  States  no  witness  shall  be  excluded  in  any  ac- 
tion on  account  of  color,  or,  in  any  civil  action,  because  he  is  a  party  to  or  in- 
terested in  the  issue  tried:  provided,  that  in  actions  by  or  against  executors, 
administrators,  or  guardians,  in  which  judgment  may  be  rendered  for  or 
against  them,  neither  party  shall  be  allowed  to  testify  against  the  other  as  to 
any  transaction  with  or  statement  by  the  testator,  intestate,  or  ward,  unless 
called  to  testify  thereto  by  the  opposite  party,  or  required  to  testify  thereto  by 
the  court.  In  all  other  respects  the  law  of  the  state  in  which  the  court  is 
held  shall  be  rules  of  decision  as  to  competency  of  witnesses  in  the  courts  of 
the  United  States  in  trials  at  common  law  and  in  equity  and  admiralty." 

The  defendant  James  C.  Pennie,  as  administrator  of  the  estate  of  Mar- 
ian L.  J.  M.  Bensley,  is  a  competent  witness  in  this  case  under  this 
statute;  but,  under  the  last  clause  of  the  section  just  quoted,  we  must 
look  to  the  law  of  this  state  to  ascertain  whether  his  competency  as  a 
witness  is  limited  with  respect  to  the  matter  under  consideration. 

Section  1881  of  the  Code  of  Civil  Procedure  of  this  state  provides: 

''There  are  particular  relations  in  which  it  is  the  policy  of  the  law  to  en- 
courage confidence  and  to  preserve  it  inviolate;  therefore  a  person  cannot  be 
examined  as  a  witness  in  the  following  cases:  (1)  A  husband  cannot  be  ex- 
amined for  or  against  his  wife  without  her  consent,  nor  a  wife  for  or 
against  her  husband  without  his  consent;  nor  can  either,  during  the  marriage 
or  afterwards,  be,  without  the  consent  of  the  other,  examined  as  to  any  corn- 
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mnnication  made  by  one  to  the  other  during  the  marriage;  but  this  exception 
does  not  apply  to  a  civi]  action  or  proceeding  by  one  against  the  other,  nor  to 
a  criminal  action  or  proceeding  for  a  crime  committed  by  one  against  the 
other.    *    •    ♦" 

It  is  clear  that  the  language  of  this  provision  of  the  Code  does  not 
limit  the  competency  of  the  defendant  as  a  witness.  The  limitation  is 
upon  the  husband  and  wife.  Neither  can  testify  for  or  against  the  other 
without  the  consent  of  the  other,  nor  can  either,  without  the  consent  of 
the  other,  be  examined  as  to  any  communication  made  one  to  the  other 
during  marriage.  Moreover,  section  1879  of  the  Code  of  Civil  Proced- 
ure provides  that  "all  persons,  without  exception,  otherwise  than  speci- 
fied in  the  next  two  sections,  who,  having  organs  of  sense,  can  perceive, 
and,  perceiving,  can  make  known  their  perceptions  to  others,  may  be 
witnesses."  The  provision  concerning  husband  and  wife  just  cited  is 
contained  in  one  of  these  sections  designated  as  containing  the  only  ex- 
ceptions to  the  general  rule  providing  that  all  persons  may  be  witnesses. 
But  there  is  no  exception  in  either  section  under  which  the  defendant 
may  be  excluded  or  his  testimony  rejected.  He  is  not  privileged  from  tes- 
tifying because  of  anything  contained  in  section  1881  of  the  Code  of 
Civil  Procedure,  because  he  does  not  come  within  the  description  therein 
contained  of  the  persons  who  cannot  be  examined  as  witnesses. 

It  is,  however,  contended  that  the  exception  relating  to  communica- 
tions between  husband  and  wife  extends  to  the  communications  them- 
selves, and  makes  them  privileged  in  the  hands  of  the  defendant,  as  ad- 
ministrator of  the  estate  of  the  wife,  to  whom  the  letters  were  addressed. 
The  case  of  Peqpfe  v.  Mutlinga,  83  Cal.  188,  23  Pac.  Rep.  229,  is  cited  as 
declaring  the  law  to  that  effect.  In  that  case  the  defendant  was  charged 
with  murder.  He  went  upon  the  witness  stand  in  his  own  behalf. 
Upon  cross-examination,  he  was  asked  questions  about  conversations  be- 
tween himself  and  his  wife,  to  which  his  counsel  objected,  on  the  ground 
that  they  were  not  proper  questions  in  cross-examination,  and  on  the 
additional  ground  that  they  called  for  privil^ed  communications,  about 
which  he  could  not  be  examined.  The  court,  in  commenting  upon  the 
privilege  claimed  for  the  defendant,  said: 

''The  provisions  of  our  Codes  on  the  subject  of  privileged  communications 
between  husband  and  wife  are  little  more  than  a  declaration  of  the  com- 
mon-law rule  upon  the  subject,  except  in  this  respect:  The  privilege  at  com- 
mon law  did  not  extend  to  communications  which  were  not  in  their  nature 
confidential;  and,  although  such  communications  were  generally  held  to  be 
confidential,  yet  some  very  difficult  questions  did  occasionally  arise  as  to  the 
character  of  the  communications;  but  our  Code  sweeps  awat  that  embarrass- 
ing distinction  by  extending  the  privilege  to  any  communicAion  made  by  one 
to  the  other  during  the  marriage." 
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The  court  then  reviewed  the  decisions  in  a  number  of  pises  relating  to 
privileged  communications,  and  said: 

"All  along  the  line  of  the  cases  about  communications  between  client  and 
attorney  it  was  steadily  argued  on  the  one  side  that  the  statu 
the  attorney  from  testifying,  and  that  when  the  client  w 
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stand  he  could  be  forced  to  disclose;  and  the  constant  answer  of  the  other 
side,  sustained  by  the  courts,  was,  '  The  privilege  applies  to  the  communica- 
tion/ and  it  cannot  be  forced  from  either  party  to  the  confidential  relation. 
It  is  clear  to  us,  therefore,  that  a  defendant  in  a  criminal  case,  who  has  offered 
himself  as  a  witness  in  Ins  own  behalf,  and  who  hiis  not  testified  in  chief  to 
any  communications  between  his  wife  and  himself,  cannot,  without  his  con- 
sent, be  examined  by  the  state  as  to  any  such  communications. " 

It  needs  no  argument  to  show  that  this  case  does  not  support  the 
claim  of  the  defendant  that  the  letters  are  privileged  in  bis  hands.  The 
statement  of  the  court  that  the  privilege  applies  to  the  communication 
was  not  necessary  to  the  determination  of  the  case.  The  point  decided 
was  that  the  questions  concerning  conversations  between  the  defendant 
and  bis  wife  were  not  proper  cross-examination. 

.  In  Bowman  v.  Patrick,  in  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Missouri,  (32  Fed.  Rep.  368,)  a  motion  was  made  to 
strike  out  certain  exhibits,  filed  in  the  master's  report  of  the  testimony 
in  the  case.  These  exhibits  were  letters  written  by  one  of  the  defend- 
ants to  his  wife,  and  the  ground  of  the  motion  to  suppress  them  was 
that  they  were  ^'guch  communications  as  were  protected  by  the  princi- 
ple which  the  law  throws  around  communications  between  husband  and 
wife."  The  wife  had  died  pending  proceedings  for  a  divorce,  and  the 
man  who  professed  to  be  the  executor  or  administrator  of  her  estate  got 
hold  of  these  letters,  and,  without  any  requirement  of  his  oJQBce,  but  in 
a  spirit  of  hostility  to  the  husband,  delivered  them  to  the  other  side. 
He  was  not  a  party  to  the  action,  but  was  acting  as  a  volunteer  in  the 
production  of  the  letters.  Mr.  Justice  Miller,  in  passing  upon  the  mo- 
tion, said: 

''What  might  be  the  rule  of  law  if  this  administrator  had  filed  these  letters 
in  due  course  of  administration  for  any  useful  purpose  in  a  public  office,  and 
they  had  been  obtained  and  copied  by  a  third  party,  or  if  they  had  got  into 
the  hands  of  the  party  who  now  seeks  to  use  them  in  any  appropriate  and  in- 
nocent manner,  I  am  not  prepared  to  say;  but  I  do  rule  that,  under  the  cir- 
cumstances in  which  these  letters  got  into  other  hands,  they  ought  not  to  be 
used  as  evidence." 

The  learned  judge  expressly  places  his  decision  upon  the  circumstances 
of  that  case,  which,  differing  materially  from  the  case  at  bar,  cannot  be 
considered  as  authority  in  determining  the  question  involved  in  this  con- 
troversy. 

In  Stein  V.  Bowman^  18  Pet.  220,  the  plaintiff  having  read  in  evidence 
the  deposition  of  a  deceased  witness,  the  defendant  called  the  wife  of  the 
deceased  to  prove  that  her  husband  has  been  bribed  to  give  evidence  in 
that  case,  and  also  to  prove  that  he  had  frequently  told  her  he  knew 
nothing  of  the  plaintiff  or  of  another  party.  To  this  testimony  an  objec- 
tion wafi  interposed,  and  the  court  held  that  the  wife  could  not  "either 
voluntarily  be  permitted,  or  by  force  of  authority  be  compelled,  to  state 
facts  in  evidence  which  render  infamous  the  characterof  her  husband." 

In  Lucasy.  Brooks,  18  Wall.  436,  the  del'endant  offered  the  deposition 
of  his  wife  to  prove  a  part  of  his  case.  The  court  below  excluded  the 
deposition,  and  the  supreme  court  held  that,  under  the  statute  of  West 
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Virginia,  where  the  case  arose,  the  wife  could  not  be  examined  for  or 
against  her  husband. 

The  law  as  stated  in  these  last  two  cases,  as,  indeed,  in  aU  the 
cases  cited  by  counsel  for  defendant,  is  not  disputed.  They  simply 
state  the  law  as  declared  by  the  Code  of  Civil  Procedure  of  this  state, 
and  as  construed  by  the  supreme  court  in  People  v.  Mullings,  supra^ 
to  the  effect  that  communications  between  husband  and  wife  "can- 
not be  forced  from  either  party  to  the  confidential  relation."  They  do 
not  sustain  the  position  that  the  policy  of  the  law,  as  declared  by  the 
courts,  places  the  seal  of  secrecy  absolutely  and  forever  upon  the  com- 
munications between  husband  and  wife.  The  law,  in  fact,  appears  to 
be  otherwise.  Such  communications  are  received  in  evidence  when 
produced  by  parties  who  do  not  occupy  the  confidential  relation.  In 
State  V.  Buffington,  20  Kan.  599,  the  defendant  was  being  prosecuted 
criminally.  On  the  trial  the  prosecution  introduced  in  evidence  a  let- 
ter from  the  defendant  to  his  wife.  The  defendant  claimed  that  this 
letter  was  a  confidential  communication  from  himself  to  his  wife,  and 
therefore  that  it  was  not  competent  evidence  against  him.  The  letter 
was  in  the  hands  and  custody  of  the  prosecuting  witness  at  the  time 
it  was  introduced.  It  had  been  previously  sent  through  the  post-office 
and  by  mail  from  the  defendant  to  his  wife.  The  prosecuting  witness  re- 
ceived it  from  the  post-office,  properly  directed  to  the  defendant's  wife. 
He  delivered  it  to  her,  and  she,  after  reading  it,  returned  it  to  him,  and 
he  furnished  it  to  the  prosecution,  to  be  read  in  evidence.  It  did  not 
appear  that  either  the  defendant  or  his  wife  had  at  that  time  any  con- 
trol over  the  letter.  The  court,  in  passing  upon  the  admissibility  of  the 
letter  observed: 

"It  is  certainly  true  that  a  communication  between  husband  and  wife  is  a 
privileged  communication.  But  it  is  privileged  only  while  it  remains  within 
their  custody  and  control,  or  while  it  remains  within  the  custody  and  control 
of  their  agents  or  representatives,  and  just  so  far  as  it  remains  within  the 
custody  and  control  of  themselves  or  their  agents  or  representatives." 

A  number  of  cases  are  cited  by  the  court  in  support  of  this  rule,  and 
the  statute  of  the  state  of  Kansas  is  quoted,  as  follows: 

"In  no  case  shall  either  [the  husband  or  wife]  be  permitted  to  testify  con- 
cerning any  communication  made  by  one  to  the  other  during  the  marriage, 
whether  called  while  that  relation  existed  or  afterwards."     Civil  Code,  g  823. 

The  court,  referring  to  this  statute,  in  connection  with  another,  relat- 
ing to  witnesses  in  criminal  cases,  says: 

"It  will  be  seen  that  these  statutes  do  not  go  to  the  exftnt  of  excluding 
said  letter  as  evidence.  While  the  Civil  Code  provides  thai  neither  tlie  hus- 
band nor  wife  shall,  as  a  witness,  furnish  evidence  concer  ing  confidential 
communications,  yet  it  does  not  provide  that  others  who  i  ay  happen  to  be 
possessed  of  such  communications  shall  not  do  so." 

In  State  v.  Hoyt^  47  Conn.  518,  the  defendant  was  on  t  ial  for  murder. 
The  state  offered  in  evidence  sundry  letters  written  by  t  le  defendant  to 
his  wife,  which  the  state  claimed  contained  admissions  i;  consistent  with 
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the  claim  of  the  defendant  as  to  his  unconsciousness  at  the  time  of  the 
homicide  and  as  to  his  unsoundness  of  mind.  To  the  introduction  of 
the  letters  the  defendant  objected,  on  the  ground  that  the  letters  were 
confidential  communications  between  husband  and  wife,  and  as  such 
could  not  be  used  in  evidence  against  the  husband.  It  was  not  shown 
how  the  state  obtained  the  letters,  but  the  court  overruled  the  objection 
and  admitted  the  letters.  The  supreme  court,  in  passing  upon  this  rul- 
ing of  the  lower  court,  said: 

"In  this, ruling  the  court  violated  no  rule  of  evidence.  The  question  was 
not  whether  the  husband  or  wife  could  have  been  compelled  to  produce  tliis 
evidence,  but  whether,  when  the  letters  fell  into  the  hands  of  a  third  person, 
the  sacred  shield  of  privilege  went  with  them.  We  think  not.  1  Greenl. 
£v.  §  254a.  The  fact  that  the  comrounications  in  this  case  were  written 
places  them  on  no  higher  ground  than  if  they  were  merely  onil.  And,  as  to 
the  latter,  it  is  well  settled  that  conversations  between  husband  and  wife  are 
not  privileged  so  as  to  prevent  a  third  person,  who  overheard  them,  from  tes- 
tifying." 

It  will  not  be  necessary  to  discuss  all  the  cases  cited  as  bearing  on 
this  question.  For  th^  present,  it  is  enough  to  say  that  I  do  not  think 
they  establish  the  rule  that  communications  between  husband  and  wife 
are  privileged  in  the  hands  of  third  persons;  certainly  not  under  a  stat- 
ute declaring  the  privilege  in  the  language  of  the  Code  of  this  state. 
Moreover,  the  tendency  of  the  privilege  is  to  prevent  the  full  disclosure 
of  the  truth,  and  it  is  therefore  to  be  strictly  construed.  SaMerlee  v. 
J5/i88,  36  Cal.  508;  Foster  v.  Hall,  12  Pick.  89;  G&wer  v.  Emery,  18  Me. 
82;  NiaS'V,  Railway  Co.,  2  Keen,  76. 

It  is  to  be  observed,  further,  that  these  letters  should  be  produced  by 
the  defendant  whether  admitted  in  evidence  or  not.  This  is  a  bill  of 
equity,  seeking  to  set  aside  certain  conveyances  in  fraud  of  creditors. 
It  is  part  of  complainant's  case  here  that  Mrs.  Bensley  was  acting  as  the 
agent  of  her  husband  in  the  execution  of  this  fraudulent  scheme,  and 
that  these  letters  establish  the  fact  of  the  agency,  and  disclose  the  char- 
acter of  the  transactions.  They  appear  to  be  primary  evidence  of  the 
facts  alleged,  and  ought,  therefore,  to  be  produced  to  the  court  for  in- 
spection. If  then  rejected,  on  account  of  their  privileged  character,  the 
foundation  will  have  been  laid  for  secondary  evidence.  But,  further 
than  this,  as  a  rule  of  practice,  the  defendant  should  produce  the  let- 
ters to  the  examiner,  that  they  may  be  made  a  part  of  the  record.  In 
Blease  v.  Oarlingtcn,  92  U.  S.  8,  the  supreme  court  declared  the  rule 
with  respect  to  the  necessity  of  incorporating  into  the  record  testimony 
in  equity  cases  objected  to  and  ruled  out.     The  court  said: 

"If  testimony  is  objected  to  and  ruled  out,  it  must  be  sent  here  with  the 
record,  subject  to  the  objection,  or  the  ruling  will  not  be  considered  by  us. 
A  case  will  not  be  sent  back  to  have  the  rejected  testimony  taken,  even 
though  we  might,  on  examination,  be  of  the  opinion  that  the  objection  to  it 
ought  not  to  have  been  sustained.  Ample  provision  having  been  made  by  the 
rules  for  taking  the  testimony  and  saving  exceptions,  paities,  if  they  prefer  to 
adopt  some  other  mode  of  presenting  their  case,  must  be  careful  to  see  that  it 
conforms  in  other  respects  to  the  established  practice  of  the  court.'' 
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As  the  present  case  may  be  reviewed  on  appeal,  it  is  the  duty  of  the 
court,  in  accordance  with  the  practice  in  equity,  as  stated  by  the  su- 
preme court,  to  direct  that  the  defendant  produce  the  letters,  as  de- 
manded. The  order  will  be  made,  however,  without  prejudice  to  the 
right  of  the  defendant  to  renew  the  claim  of  privilege  hereafter,  by  a 
motion  to  suppress  the  letters,  at  the  proper  stage  of  the  proceedinp. 


Stinson  v.  Doolpttle  el  al. 
{CHreuU  Court,  D.  Minnesota.    April  14,  ISW.) 

1.  Devds— Twios  Rboobdvb— Prbsumftions—Evidbnov. 

When  the  records  of  a  deed  in  two  deed-books  differ  only  In  two  material  points 
in  the  description  of  the  property,  and  the  date,  grantors,  grantee,  consideration, 
acknowledgment,  and  signature  oi  the  notary  are  the  same  in  each,  the  presump- 
tion is,  not  that  the  first  oook  contains  the  correct  record  and  the  other  the  record 
of  some  other  deed  or  of  the  original  deed  after  a  change  in  the  description  has 
been  made,  but  that  they  are  records  of  the  same  deed,  with  mistakes  in  one  of 
them ;  and  in  seeking  to  determine  In  which  of  the  two  the  mistakes  are,  the  origi- 
nal deed  being  lost,  the  court  will  consider  the  evidence  afforded  by  the  recoras 
themselves  as  to  which  has  been  more  carefully  registered,  the  situation  of  the 
property  as  described  in  each,  and  the  conduct  of  the  parties  in  reference  to  the 
property  in  dispute. 

2.  Same— Effect  of  Rboobdimg.    . 

Oen.  St.  Minn.  1878,  p.  587,  %  21,  and  Id.  p.  805,  §  96,  do  not  limit  the  effect  of  the 
register's  record  of  a  deed  as  evidence  to  the  first  record  of  it^  but  give  at  least 
equal  weight  as  evidence  to  later  records  properly  made. 

In  Equity.  Suit  by  James  Stinson  against  Ormis  H.  Doolittle, 
Charles  J.  Doolittle,  and  others  to  correct  a  mistake  in  the  record  of  a 
deed.     Decree  for  complainant. 

This  is  a  suit  in  equity,  and  the  complainant  seeks  a  decree  declaring 
that  a  certain  deed  made  by  one  Benjamin  F.  Hoyt  and  wife  to  David 
Schellenbarger,  dated  June  21,  1850,  described  and  conveyed  "fifteen 
and  two  one-hundredths  acres  off  the  south  side  of  the  north-west  quar- 
ter of  the  north-west  quarter  of  section  number  thirty,  (30,)  in  township 
number  twenty-nine  (29)  north,  of  range  number  twenty-two  (22) 
west  of  the  fourth  principal  meridian;"  that  this  deed  was  by  mistake 
so  recorded  in  Book  A  of  Deeds,  pages  492  and  493,  of  the  Ramsey 
county  records,  that  the  same  read  "fifteen  and  two  one-hundredths 
acres  off  the  north  side"  of  the  quarter  quarter  mentioned  above;  that 
such  deed  did  not  in  fact  describe  this  north  15.02  acres  of  the  quarter 
quarter  mentioned  above;  that,  so  far  as  the  same  rela^  to  this  tract 
of  land,  this  deed  was  correctly  recorded  in  Book  K  ( 
county  records,  at  pages  129  and  130,  on  October  6,  ISf. 
fendants  Ormus  H.  Doolittle  and  Charles  J.  Doolittle,  w  lo  derive  their 
title  to  the  15.02  acres  off  the  north  side  of  said  40-aere  ract  through  a 
quitclaim  deed  from  David  Schellenbarger  and  wife  to  (  harles  J.  Doo- 
little, dated  September  10,  1888,  and  recorded  Angus 
Book  227  of  Deeds,  at  page  543,  be  declared  to  have 
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tract  as  against  the  complainant,  who  derives  his  title  from  Benjamin  F. 
Hoy  t;  and  that  the  conveyances  in  the  chain  of  title  from  Schdlenbarger 
to  Ormus  H.  Doolittle,  and  the  records  thereof,  be  decreed  to  be  void 
as  against  the  complainant.  The  bill  alleges  that  Benjamin  F.  Hoyt, 
being  the  owner  of  the  W.  }  of  the  N.  W.  I  of  section  30,  on  June  21, 
1850,  conveyed  the  S.  W.  i  of  the  N.  W.  i  of  said  section,  which  con- 
tained 34.98  acres,  and  15.02  acres  off  the  south  side  of  the  N.  W.  i  of 
the  N.  W.  i  of  said  section,  to  David  Schellenbarger,  making  a  tract  of 
60  acres  in  one  body;  that  this  conveyance  was  so  recorded  in  Book  A 
of  Deeds,  pp.  492,  493;  that  the  15.02  acres  was  erroneously  described 
therein  as  off  the  north  side  instead  of  off  the  south  side  of  said  N.  W. 
i  of  the  N.  W.  I  of  said  section;  that  on  the  6th  day  of  October,  A.  D. 
1854,  this  deed  was  again  recorded  in  Book  K  of  Deeds,  on  page  129, 
and  that  in  this  second  record  the  15.02  acres  was  properly  described  as 
off  the  south  side  of  said  quarter  quarter;  that  the  title  of  Benjamin  F. 
Hoyt  to  this  15.02  acres  off  the  north  side  of  the  N.  W.  i  of  the  N.  W. 
I  passed  by  mesne  conveyances  to,  and  in  November,  1856,  vested  in, 
the  complainant,  James  Stinson,  who,  on  or  prior  to  October  24,  1884, 
had  also  become  the  owner  of  the  balance  of  this  quarter  quarter,  and 
that  the  deeds  evidencing  his  chain  of  title  from  Hoyt  to  the  entire 
quarter  quarter  were  prior  to  that  time  duly  recorded;  that  in  October, 
1884,  the  complainant  platted  the  entire  tract  last  mentioned  as  "Stin- 
Bon's  Rice-Street  Addition  to  St.  Paul,"  duly  recorded  his  plat,  and  sold 
and  conveyed  by  deeds,  with  covenants  of  warranty,  to  divers  persons, 
lots  situated  upon  said  north  15.02  acres,  and  some  of  his  grantees  were 
in  open  possession  of  their  lots  on  said  tract  prior  to  September  10, 
1888,  under  his  deeds;  that  complainant  still  owns  lot  4,  Ijlock  4,  and 
blocks  2  and  3,  of  said  addition,  which  are  a  part  of  said  north  15.02 
acres,  and  are  worth  $18,000;  that  on  September  10,  1888,  defendant 
Charles  J.  Doolittle,  with  intent  to  cloud  the  title  of  and  injure  the  com- 
plainant, obtained  from  Mr.  Schellenbarger  a  quitclaim  deed  of  said 
north  15.02  acres  to  himself;  that  in  August,  1889,  he  made  a  deed  of 
this  tract  to  defendant  Ormus  H.  Doolittle,  who  in  turn  made  a  mort- 
gage to  Charles  J.  on  said  tract  for  $2,700,  and  this  mortgage  and  these 
two  deeds  were  recorded  in  August,  1889,  and  that  the  defendants  had 
full  knowledge  of  the  facts  alleged  in  the  bill  when  they  obtained  their 
respective  deeds;  that  the  tract  which  these  deeds  describe  is  worth  $60,- 
000,  and  the  defendant  Ormus  H.  Doolittle  claims  title  to  it  under  these 
deeds,  and  defendant  Charles  J.  Doolittle  claims  a  lien  to  the  amount 
of  the  mortgage  thereon,  and  these  deeds,  records,  and  claims  cloud  his 
title  and  prevent  the  sale  of  his  lands.  The  answer  admits  that  Benjamin 
F.  Hoyt,  on  June  21,  1850,  owned  the  W.  J  of  the  N.  W.  i  of  section 
30;  that  on  that  day  he  made  the  deed  in  question  to  David  Schellen- 
barger, but  denies  that  that  deed  conveyed  the  south  15.02  acres  of  the 
N.  W.  i  of  the  N.  W.  i  of  section  30,  or  that  it  was  erroneously  recorded 
in  Book  A  of  Deeds,  but  avers  that  said  deed  described  and  conveyed 
the  north  15.02  acres  of  this  quarter  quarter;  and  that  the  record  in 
Book  A,  at  pages  492,  493,  is  a  true  record  of  the  deed.     The  answer 
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admits  the  execution  and  record  of  the  deeds  from  Schellenbarger  and 
wife  to  Charles  J.  Doolittle  and  from  Charles  J.  Doolittle  to  Ormus  H. 
Doolittle,  and  of  the  mortgage  from  Ormus  H.  to  Charles  J.,  alleged  in 
the  bill,  but  denies  all  fraud  and  evil  intent;  avers  that  Schellenbarger 
was  the  owner  of  the  tract  in  question,  and  that  defendants  were  bona 
fide  purchasers  for  value,  without  notice  of  any  defects  in  Schellenbarger's 
title  or  claims  of  complainant  or  his  grantees;  and  denies  all  the  other 
material  allegations  of  the  bill. 

Thompson  &  Taylor  and  George  B.  Young,  for  complainant. 

John  W.  Pinch  and  Samuel  Whaley,  for  defendants. 

Before  Sanborn,  Circuit  Judge,  and  Nelson,  District  Judge. 

Sanborn,  Circuit  Judge.  The  first  question  in  this  case  is  whether 
Hoyt  and  wife,  by  their  deed  of  June  21,  1850,  described  and  conveyed 
to  Schellenbarger  15.02  acres  ofi  the  north  side  or  off  the  south  side  of 
the  N.  W.  \  of  the  N.  W.  i  of  section  30,  and  if  it  is  found  that  the 
deed  in  question  did  not  describe  and  convey  the  north  15.02  acres,  that 
finding  is  decisive  of  the  case;  for,  if  Hoyt  never  conveyed  this  tract  to 
Schellenbarger,  his  deed  to  defendant  Doolittle  conveyed  nothing,  and 
none  of  the  defendants  have  any  title  to  this  property.  It  is  established 
by  the  proofs  that  whatever  title  remained  in  Hoyt  after  he  made  this 
deed  to  Schellenbarger  passed  to  and  was  vested  in  complainant  in 
A.  D.  1856,  that  the  deeds  by  which  this  title  so  passed  were  all  re- 
corded as  early  as  the  close  of  that  year,  and  that  whatever  title  Schellen- 
barger had  after  the  delivery  of  the  Hoyt  deed  to  him  has  passed  to  de- 
fendant Ormus  H.  Doolittle  under  the  deeds  in  evidence.  The  original 
deed  from  Hoyt  to  Schellenbarger  is  not  produced,  nor  is  there  among 
the  proofs  the  testimony  of  any  witness  who  has  read  this  deed  as  to  its 
contents.  It  does  appear  that  Schellenbarger  caused  this  deed  to  be 
recorded  in  Book  A,  and  after  its  record  it  was  returned  to  him;  that  he 
did  not  cause  it  to  be  recorded  in  Book  K  of  Deeds,  in  1854;  and  that 
after  that  record  the  instrument  there  recorded  was  delivered  to  one  S. 
Walker.  The  record  in  Book  K  of  Deeds  varies  from  that  in  Book  A  in 
19  particulars,  2  of  which  are  material  variances  and  17  are  immaterial. 
One  of  these  material  variances  is  that  the  15.02  acres  is  described  in 
Book  A  as  off  the  north  side,  while  in  Book  K  it  is  described  as  off  the 
south  side,  of  the  quarter  quarter.  Defendants'  counsel  claim  that  un- 
der this  proof  the  presumption  is  that  the  record  in  Book  A  is*  the  only 
correct  record  of  the  original  deed,  and  that  the  record  in  Book  K  must 
be  presumed  to  be  the  record  of  some  other  deed,  or  of  the  original  deed 
after  it  had  been  changed  and  made  to  describe  other  property  than  that 
which  it  really  conveyed. 

We  have  been  forced  to  a  different  conclusion.  Each  of  these  records 
discloses  a  deed  bearing  the  same  date,  having  the  same  grantors,  the 
same  grantee,  the  same  consideration,  the  same  long  descriptions  with 
but  two  material  variances,  and  an  acknowledgment  dated  the  same  day 
and  signed  by  the  same  notary  public.  Mr.  Schellenbarger  testifies  that 
he  never  obtained  but  one  deed  from  Mr.  Hoyt,  and  it  seems  to  us  that 
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the  presuraption  that  both  of  these  records  are  records  of  the  same  deed, 
but  that  there  are  mistakes  in  one  of  them,  is  in  itself  much  less  violent 
than  it  is  to  presume  that  the  later  record  is  of  anotlier  deed  procured 
by  some  third  party,  or  that  it  is  the  record  of  the  original  deed,  unlaw- 
fully mutilated  and  changed  to  convey  other  property  than  that  origi- 
nally described  in  it,  and  that  the  register,  in  1854,  recorded  such  a 
spurious  instrument  as  the  record  of  an  original  and  valid  deed.  Hence 
we  conclude  that  these  two  records  are  records  of  the  same  instrument, 
and,  as  in  the  description,  which  is  material  in  this  case,  we  find  the 
word  "north"  written  in  Book  A  where  the  word  "south"  is  written  in 
Book  K,  one  of  these  records  must  be  erroneous  in  this  particular,  and 
we  come  to  consider  which  it  is. 

Defendants'  counsel  contend  that  the  statute  authorizes  one  record  of 
a  deed,  and  no  more,  and  hence  that  the  record  in  Book  A  of  Deeds  is 
the  only  record  of  this  deed  that  is  entitled  to  weigh  as  evidence  of  its  con- 
tents. We  do  not  so  understand  the  law.  We  think  the  statute  does 
not  limit  the  effect  of  the  register's  record  of  a  deed  as  evidence  to  the 
first  record  thereof,  but  gives  at  least  equal  weight  as  evidence  to  later 
records,  properly  made.  Gen.  St.  Minn.  1878,  p.  537,  §  21;  Id.  p.  805, 
§  96.  We  have,  then,  two  records  of  this  deed,  each  evidence  of  its 
contents,  and  possibly,  in  the  first  instance,  equally  entitled  to  credence. 

An  examination  of  the  two  records,  however,  inclines  the  mind  to 
the  conclusion  that  the  scribe  who  made  the  record  in  Book  K  was  more 
careful  and  painstaking  than  he  who  made  the  record  in  Book  A.  There 
are  eight  instances  where  a  written  word,  expressing  a  number,  is  fol- 
lowed by  the  figures  expressing  the  same  number  in  brackets  in  K, 
while  these  figures  and  brackets  do  not  appear  at  all  in  A.  The  repeti- 
tion of  these  numbers  makes  no  change  in  the  meaning  or  legal  effect  of 
the  instrument,  and  it  is  inconceivable  that  any  one  would  have  inter- 
polated these  figures  after  the  first  record.  The  only  rational  inference 
is  that  they  were  in  the  original  deed,  and  the  more  careful  scribe  re- 
corded them,  while  the  less  careful  omitted  them;  so  that  a  comparison 
of  the  two  records  leads  to  the  conclusion  that  the  later  record  is  more 
likely  to  be  correct.  Again,  if  the  deed  read  as  does  the  record  in  K, 
it  conveyed  50  acres  in  one  body;  if  as  in  A,  the  15.02  acres  were  sepa- 
rated by  an  intervening  tract  from  the  34.98  acres  there  described;  and 
Mr.  Schellenbarger  testifies  that  he  bought  this  50  acres  of  Hoyt  in  one 
body;  that  in  the  succeeding  year  he  sold  the  same  50  acres  he  bought 
of  him  back  to  Mr.  Hoyt;  and  the  deeds  he  made  to  carry  out  this  re- 
sale to  Mr.  Hoyt  were  plainly  intended  to  describe,  and  the  later  one 
does  describe,  the  south  15.02  acres,  and  neither  of  them  describes  the 
north  15.02  acres.  Prom  1856  to  1887  Mr.  Stinson,  the  complainant, 
paid  all  the  taxes  and  about  $3,000  of  assessments  on  the  property  here 
in  controversy  for  grading  streets  through  it,  and  Mr.  Schellenbarger, 
who  for  years  resided  within  10  miles  of  this  land,  never  exercised  any 
acts  of  ownership  over  or  claimed  any  title  or  interest  in  any  of  this 
north  15.02  acres.  These  facts,  which  are  proved  by  this  record,  have 
forced  us  to  the  conclusion  that  the  deed  from  Hoyt  to  Schellenbarger 
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never  in  fact  described  or  conveyed  the  north  15.02  acres  of  the  N.  W. 
i  of  the  N.  W.  i  of  this  section  30.  This  disposes  of  this  case,  and 
the  question  of  the  bona  fides  of  the  defendants  becomes  immaterial;  but 
we  are  satisfied  from  the  evidence  that,  before  either  of  the  defendants 
obtained  any  conveyance  of  this  land,  at  least  four  of  the  complainant's 
grantees  were  occupying  houses  standing  upon  this  north  15.02  acres, 
claiming  title  under  the  complainant  and  Hoyt.  This  was  notice  of  com- 
plainant's rights  and  title.  Morrison  v.  Marck^  i  Minn.  42y,  (Gil.  325;) 
New  V.  WheaJbon,  24t  Minn.  409.  The  proois  also  establish  the  fact  that 
this  15-acre  tract  was  worth  at  least  $50,000  in  1888;  that  defendant 
Charles  J.  Doolittle  discovered  the  condition  of  the  title  to  this  tract  by 
examining  the  title  to  the  south  15  acres  of  the  quarter  quarter,  as  he 
was  negotiating  a  loan  upon  it;  that  he  examined  all  the  general  indexes 
in  the  register's  office  under  the  letter  S  to  see  if  Schellenbaiger  bad  con- 
veyed this  northerly  15  acres.  And  he  testifies  "he  did  not  know  how 
much  interest  he  [Schellenbarger]  might  have  there,  but  at  any  rate  he 
thought  he  would  go  into  it  for  a  speculation,  and  risk  a  little  money  in 
it,  and  there  might  be  something  in  it."  He  then  obtained  a  quitclaim 
deed  of  Schellenbarger  and  wife,  for  which  he  paid  $30.  About  a  yeai 
afterwards,  in  August,  1889^  he  conveyed  to  his  brother,  Ormus,  for 
$3,200,  ($500  cash  and  the  $2,700  mortgage  on  the  land,>and  then 
first  recorded  his  deed  from  Schellenbarger.  Ormus  never  saw  the  land, 
although  he  lives  within  75  miles  of  it,  and  knew  nothing  of  its  value, 
but  bought  it  solely  on  his  brother's  representations  to  him.  Under  this 
proof  the  defendants  have  no  better  title  in  equity  or  at  law  th^n  Schel- 
lenbarger had,  in  any  event,  and  Scbellenbarger's  testimony  shows  that 
he  had  none  in  equity,  and  we  have  found  he  had  none  at  law.  The 
complainant  is  entitled  to  the  relief  prayed  for  in  the  bill.  Let  a  decree 
be  entered  accordingly. 

NsLBo^i  District  Judge,  concnrs. 


Shea  ef  al.  v.  Newport  N.  A  M.  V.  R.  Co. 
(Oirouit  Cowrt,  D.  Kentuehi/.    April  7, 1899.) 

Nattoablb  Watbrs— Obbtbuotion— Erbotiok  of  BRmOBS— LlABTLrnSfl. 

A  railroad  company,  empowered  by  Its  charter  to  erect  and  dnalntaln  a  bridge 
across  the  Cumberland  river,  In  Kentucky,  **80  as  not  unreasonatty  to  obstruct  nav- 
igation, ^  while  rebuilding  a  portion  of  the  bridge  which  had  leen  blown  down, 
erected  a  temporary  bridge,  which  interfered  with  navigation,  lut  arranged  with 
all  the  packet  companies  plying  the  river  for  the  transfer  of  ol  freight  without 
extra  charge  to  shippers.  The  amount  of  traffic  of  the  railroaJ  largely  exceeded 
that  on  the  river,  and  public  convenience  was  in  fact  subservel  by  the  plan  pur- 
sued by  the  railroad  company.  Held,  that  this  was  not  an  unrlssonable  obstrao- 
Uon  of  navigation,  and  a  shipper  who  refused  to  send  his  grain  bl  water  under  the 
arrangement  was  not  entitled  to  recover  the  extra  freight  paid  f>r  transporting  il 
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8.   INT3RSTATE  COMMERCE— StaTB  ReOULATIONS. 

The  commercial  power  of  congress  is  exclusive  of  state  authority  only  where  the 
subjects  upon  which  it  is  exerted  are  national  in  their  character,  and  admit  and  re* 
<^uire  uniformity  of  regulations  affecting  alike  ali  the  states;  and  when  the  sub- 
jects within  that  power  are  local  in  their  nature  or  operation,  or  constitute  mere 
aids  to  commerce,  the  states  may  provide  for  their  regulation  and  management 
until  congress  Intervenes  and  supersedes  their  action.  Cardwell  v.  Bri^flfe  Co.<,  6 
Bup.  Ct.  Rep.  428, 113  U.  S.  2(&,  followed. 

A.  Same— Bribobs. 

The  erection  of  a  bridge  entirely  within  a  state  across  a  navigable  river  running 
partly  within  and  partly  without  the  state  is  not  a  matter  so  intimately  connected 
with  interstate  commerce  as  to  be  under  the  exclusive  control  of  congress;  and.  in 
the  absence  of  congressional  action,  the  state  has  authority  to  regulate  the  same. 
Railway  Co,  v.  Backus,  46  Fed.  Rep.  216,  distinguished. 

In  Equit}'.  Bill  by  B.  S.  Rhea  &  Son  against  the  Newport  News  & 
Mississippi  Valley  Railroad  Company  to  restrain  the  obstruction  of  nav- 
igation in  the  Cumberland  river,  and  to  recover  damages  alleged  to  have 
been  sustained  on  account  of  the  obstruction.     Bill  dismissed. 

Frazier  &  Dickinson  and  Dodd  &  Dodd^  for  complainants. 

Holmes  Cummins y  BuUitt  &  Shield y  and  Humphrey  &  Davie ^  for  defend- 
ants. 

Jackson,  Circuit  Judge.  This  cause  is  now  before  the  court  upon  ex- 
ceptions on  the  part  of  both  complainants  and  defendants  to  the  report 
of  the  special  master,  filed  herein  February  15, 1892,  and  for  final  hear- 
ing upon  the  merits.  The  conclusions  reached  by  the  court  upon  the 
whole  case  render  it  unnecessary  to  notice  and  consider  the  master's  re- 
port and  the  exceptions  thereto  in  detail.  The  bill  was  filed  April  9, 
1890,  to  restrain  the  defendant  from  obstructing  the  navigation  of  the 
Cumberland  river,  and  to  recover  the  special  damage  sustained  by  com- 
plainants because  of  such  obstruction.  The  defendant  is  a  Connecticut 
corporation,  engaged  in  operating  a  line  of  railway  from  the  city  of 
Louisville,  Ky.,  to  and  through  the  city  of  Paducah,  Ky.,  to  the  city 
of  Memphis,  Tenn.  This  line  of  railroad,  originally  chartered  by  the 
state  of  Kentucky  under  the  name  of  the  Chesapeake,  Ohio  &  South- 
western Railroad  Company,  and  to  whose  rights  and  franchises  the  de- 
fendant has  succeeded,  crosses  the  Cumberland  river  at  a  point  near 
Kuttawa,  in  Lyon  county,  Ky.^  on  a  bridge  consisting  of  a  draw-span 
and  adjacent  fixed  spans.  The  original  railroad  company,  to  whose 
rights  and  franchises  the  defendant  has  succeeded,  was  fully  authorized 
by  the  legislature  of  Kentucky  to  erect  and  maintain  a  bridge  at  said 
point,  "  so  as  not  unreasonably  to  obstruct  the  navigation  of  any  naviga- 
ble stream."  The  bridge,  the  river,  and  both  banks  thereof,  at  the  place 
of  crossing,  are  situated  wholly  within  the  limits  or  territory  of  the  state 
of  Kentucky.  The  bridge  over  the  river,  as  constructed  and  maintained 
prior  to  March  27,  1890,  constituted  no  unlawful  obstruction  or  inter- 
ference with  the  free  navigation  of  the  Cumberland  river,  which  rises  in 
Kentucky,  flows  southward  into  and  through  Tennessee,  and  then  back 
again  into  Kentucky;  and,  after  crossing  the  latter  state,  empties  into 
the  Ohio  river.  On  March  27,  1890,  the.  draw-span  and  one  adjacent 
fixed  span  of  said  bridge  were  blown  down  by  a  tornado  of  great  violence. 
V.SOF.no.l — 2 
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The  defendant  took  prompt  steps  to  rebuild  its  bridge,  and  in  doing  so 
erected,  or  caused  to  be  erected,  temporary  falsework  on  piles  across  the 
river,  under  the  draw-span,  upon  which  its  line  was  continued,  while 
the  bridge  was  being  rebuilt  or  repaired.  The  piles  and  false  work  ob- 
structed and  interrupted  the  ordinary  navigation  of  the  river  from  about 
the  8th  to  the  23d  of  April,  1890.  On  and  after  the  latter  date,  boats 
which  had  been  cut  down  for  the  purpose  could  and  did  pass  under  the 
other  fixed  and  uninjured  span  of  the  bridge,  and  were  of  sufficient 
capacity  to  carry  all  of  complainants'  freight  to  Nashville,  Tenn.  Be- 
fore closing  the  channel  of  the  river,  the  defendant  arranged  with  the 
captain  and  superintendent  of  the  only  regular  line  of  steamers  or  packet 
companies  navigating  the  river,  to  place  one  or  more  boats  below,  and 
another  or  others  above,  the  bridge,  so  as  to  continue  regular  trips,  and 
transfer  freight  and  passengers  at  the  point  of  obstruction,  by  means  of 
a  barge  anchored  under  the  bridge,  which  means  and  method  of  transfer 
was  continued  during  the  entire  time  the  channel  was  closed.  The 
agreement  between  the  defendant  and  the  said  packet  companies  plying 
the  river  was  to  the  effect  that  the  former  should  pay  the  latter  $600  per 
week,  and  that  the  latter  should  transfer  all  freight  without  extra  charge 
to  shippers;  the  intent  of  the  agreement  being  to  protect  shippers  against 
any  increased  charge  or  rate  of  freightsbecauseof  the  temporary  obstruc- 
tion to  the  ordinary  navigation  of  the  river.  Under  and  in  pursuance 
of  this  agreement  with  defendants,  the  steamers  or  packet  companies 
maintained  the  usual  and  ordinary  freight  rate;  and  on  the  23d  of 
April,  1890,  notified  complainants  that  they  were  prepared  and  ready  to 
carry  or  transport  all  their  freight  (chiefly  corn  in  sacks)  from  the  lower 
Cumberland  and  Ohio  river  to  Nashville,  without  even  transferring  the 
same  at  the  bridge;  but  complainants  declined  to  ship  that  way,  as  they 
had  previously  declined  to  ship  by  boat,  and  allow  this  freight  to  be 
transferred  at  the  bridge  by  means  of  the  anchored  barge.  But  from  the 
9th  of  April  to  some  time  in  May,  1890,  they  had  their  freight  carried 
or  brought  to  Nashville  by  railroad,  at  an  extra  cost  of  4  cents  per  100 
pounds.  The  additional  freight  rate  thus  paid  by  them  on  these  ship- 
ments of  grain,  over  and  above  the  river  rate,  amounted  to  $1,800.41. 
Complainants  furthermore  intimate  that  they  had  paid  out  $500  for 
traveling  expenses  and  extra  labor,  and  sustained  damage  to  grain  in  the 
sum  of  $242.64,  on  account  of  said  obstruction  of  the  river  by  defend- 
ant. These  three  amounts,  aggregating  the  sum  of  $2,543.05,  the  spe- 
cial master  has  reported  as  the  loss  sustained  by  complainants,  and 
which  they  are  entitled  to  recover  of  the  defendant,  on  account  of  its 
temporary  interruption  of  the  ordinary  navigation  of  the  jiver  in  rebuild- 
ing or  repairing  its  bridge,  as  aforesaid. 
The  special  master  finds  and  reports  that— 

"Defendant  could  have  rebuilt  its  draw -span  by  erecting  ils  false  work  up 
and  down  the  stream,  thus  leaving  the  span  open  while  tap  work  was  in 
progress;  but  this  would  have  severed  its  line  much  more  coulpletely  than  the 
mode  actually  pursued  severed  the  line  of  navigation,  inasoliich  as  its  pas- 
sengers and  freight  would  have  had  to  be  ferried  over  the  rivir;  an  operation 
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attended  with  far  more  danger,  delay,  and  expense  than  the  transfer  from 
one  boat  to  another  over  the  deck  of  a  barge.  The  traffic  of  defendant's  road 
also  largely  exceeds  the  traffic  on  the  river,  and  the  public  convenience  was 
therefore  subserved  by  the  mode  of  construction  which  was  pursued." 

The  master's  conclusion  that  the  defendant  is  liable  for  the  special  loss  or 
damage  sustained  by  complainants,  amounting,  as  reported,  to  $2'',543.05, 
is  based  upon  the  theory  "that,  under  the  doctrine  of  the  Wheeling  Bridge 
Case,  13  How.  518,  the  state  of  Kentucky  has  no  constitutional  right 
to  authorize  an  obstruction  of  the  navigation  of  the  Cumberland  river," 
for  the  reason  that  said  river  was  not  wholly  or  throughout  its  entire 
length  within  the  state  of  Kentucky,  but  traversed  and  bore  the  com- 
merce of  another  state,  (Tennessee,)  which  rendered  it  a  navigable  stream, 
subject  to  the  exclusive  jurisdiction  of  congress,  under  the  commerce 
clause  of  the  constitution,  and  that  the  building  of  a  bridge  across  it 
could  only  be  authorized  or  sanctioned  by  the  general  government,  act- 
ing and  speaking  for  the  whole  country.  The  master  reached  the  con- 
clusion, as  the  result  of  the  supreme  court's  decisions  on  the  subject, 
that  in  respect  to  navigable  streams  lying  wholly  and  entirely  within  its 
limits,  a  state  could  authorize  the  building  and  continuance  of  bridges 
across  the  same  until  congress  should  act  upon  the  subject;  but  that  in 
respect  to  navigable  water  not  wholly  or  entirely  within  the  limits  of  a 
single  state,  but  extending  through  or  traversing  two  or  more  states,  the 
absence  of  any  action  or  regulation  by  congress  was  a  declaration  that 
such  water  should  be  and  remain  free  from  any  and  all  control  or  ob- 
struction by  the  state  or  states  over  the  same,  or  any  portion  thereof. 
Applying  this  latter  rule  to  the  Cumberland  river,  the  master  reported 
that  the  state  of  Kentucky  had  no  constitutional  right  or  power  to  au- 
thorize the  defendant  to  erect  or  maintain  a  bridge  across  the  Cumber- 
land river,  although  that  portion  of  the  river  where  the  bridge  crosses 
the  same  was  wholly  within  the  state;  that  the  obstruction  created  in 
repairing  or  rebuilding  the  bridge  was  unlawful,  and  created  a  public 
nuisance;  and  that  complainants  were  entitled  to  recover  from  defend- 
ant the  special  damage  sustained  in  consequence  thereof. 

If  these  propositions  and  conclusions  of  the  master  are  sustained  by 
the  authorities,  the  complainants  are  entitled  to  a  decree  for  the  special 
injury  sufiered  by  them  in  consequence  of  the  temporary  obstruction 
to  the  ordinary  navigation  of  the  Cumberland  river. 

The  Wheeling  Bridge  Case,  13  How.  518,  specially  relied  on  to  sup- 
port the  master's  conclusion,  does  not  control  the  present  case.  It  will 
be  seen,  by  reference  to  the  leading  opinion  in  the  Wheeling  Bridge  Caae^ 
that  the  law  of  Virginia  whick  authorized  the  erection  of  the  bridge  thus 
complained  of  was  held  to  be  inoperative  chiefly  on  two  grounds — Mrst, 
because  it  impaired  the  obligation  of  the  compact  between  Virginia  and 
Kentucky  that  the  use  and  navigation  of  the  Ohio,  so  far  as  the  territory 
of  said  states  was  concerned,  should  be  free  and  common  to  the  citizens 
of  the  United  States;  and,  second,  because  it  was  in  conflict  with  the  leg- 
islation of  congress,  which  has  expressly  sanctioned  said  compact,  and 
thereby  made  it  "a  law  of  the  Union."    In  the  present  case  there  is  no 
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such  compact  between  Tennessee  and  Kentucky  in  respect  to  the  Cum- 
berland river,  nor  has  congress,  under  its  constitutional  authority,  leg- 
islated on  the  subject.  The  Wheeling  bridge  was  in  itself  a  permanent 
obstruction  to  navigation,  while  defendant's  structure  or  false  work  was 
only  a  temporary  and  partial  interruption  to  the  usual  course  of  navi- 
gation, with  provision  and  arrangement  made  for  the  transfer  of  freight 
and  passengers  without  extra  charge  to  either,  and  without  serious  de- 
lay, risk,  or  danger. 

The  question  as  to  whether  the  state  of  Kentucky  had  the  constitu- 
tional right  to  authorize  the  erection  of  a  bridge  across  the  Cumberland 
river  within  its  jurisdiction,  and  the  consequent  lawfulness  or  unlawful- 
ness of  defendant's  temporary  obstruction  to  navigation  in  rebuilding 
said  bridge  in  order  to  restore  its  severed  line,  must,  in  the  opinion  of 
the  court,  be  settled  and  determined  by  the  principles  announced  in  the 
cases  of  Wilhon  v.  Creek  Marsh  G;.,  2  Pet.  245;  Palmer  v.  CommisswnerSy  3 
McLean,  226;  Railroad  Co.  v.  M^ard^  2  Black,  494;  Gilmanv,  Philadelphia^ 
3  Wall.  721;  Pound  v.  Tarck,  95  U.  S.  462;  Transpt/rtatim  Co.  v.  Chi- 
cago, 99  U.  S.  643;  Mobile  v.  Kimball,  102  U.  S.  691;  Transportation  Co. 
V.  Chicago,  107  U.  S.  687,  2  Sup.  Ct.  Rep.  185;  MiUer  v.  Mayor,  etc., 
109  U.  S.  385,  3  Sup.  Ct.  Rep.  228^  CardweU  v.  Biidge  Co.,  113  U.  S. 
205,  5  Sup.  Ct.  Rep.  423;  HaviUton  v.  Railroad  Co.,  119  U.  S.  281,  7 
Sup.  Ct.  Rep.  206;  Huse  v.  Glover,  119  U.  S.  543,  7  Sup.  Ct.Rep.  313; 
Sands  v.  Improv&nent  Co.,  123  U.  S.  293,  8  Sup.  Cl.  Rep.  113;  and 
Bndge  Co.  v.  Hatch,  125  U.  S.  1,  8,  9,  8  Sup.  Ct.  Rep.  811. 

It  is  not  necessary  to  review  these  decisions.  While  they  establish 
beyond  all  question  the  paramount  authority  of  congress,  under  the 
commerce  clause  of  the  constitution,  over  all  navigable  waters  of  the 
United  States,  they  also  settle  the  proposition  that,  until  congress  ex- 
ercises its  superior  right  of  control  and  regulation,  the  states  or  state 
within  whose  territorial  limits  such  waters  or  streams  are  located  may 
directly,  or  through  delegated  authority,  authorize  the  erection  of  bridges 
across  the  same,  and  that  such  structures  are  not  unlawful  until  so  de- 
clared by  congress.  In  respect  to  such  structures  over  navigable  wa- 
ters within  the  limits  of  a  state,  non-action  by  congress  is  not  a  decla- 
ration that  such  waters  must  remain  free  and  unobstructed,  but  that 
the  state's  authority  over  the  same  may  be  exercised  to  the  extent,  at 
least,  of  permitting  and  authorizing  the  establishment  of  ferries  and  the 
building  of  bridges  over  the  same,  necessary  or  convenient  for  either  its 
local  or  interstate  commerce.  Navigable  waters  lying  within  the  limits 
of  a  state  are  both  state  and  national  in  their  character,  with  the  para- 
mount right  of  control  or  regulation  in  the  general  govlrnment  when 
congress  chooses  to  exercise  the  authority  over  the  saile;  but,  until 
such  authority  is  exercised,  the  jurisdiction  and  power  If  the  state  to 
authorize  the  erection  or  construction  of  bridges  over  the  aime  is  clearly 
established.  But  it  is  urged  by  counsel  for  complainantslthat  such  au- 
thority of  the  state  is  confined,  as  reported  by  the  speJal  master,  to 
cases  in  which  the  navigable  stream  or  water  is  located  whlUy ,  through- 
out its  entire  length,  within  the  limits  of  the  state.     It  m  true  that  in 
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most  of  the  cases  above  cited  the  public  or  navigable  waters  were  wholly 
within  the  limits  of  the  state  authorizing  the  erection  of  bridges  or  ob- 
structions in  or  over  the  same,  and  that  expressions  are  found  in  one 
or  more  of  the  opinions  which  apparently  attach  some  importance  to 
that  fact.  The  decisions  did  not,  however,  proceed  or  rest  upon  that 
ground,  but  upon  the  principle  that  such  portion  of  navigable  waters 
as  lay  or  were  embraced  within  the  limits  or  territorial  jurisdiction  of 
the  state  were  subject  to  state  authority,  in  respect  to  bridges  over  the 
same,  until  congress  exercised  its  superior  and  paramount  authority  of 
r^ulation  and  control.  Navigable  waters  entirely  within  the  limits  of 
a  state  stand  upon  the  same  footing  and  are  subject  to  the  same  con- 
trolling authority  of  congress  as  those  extending  through  or  reaching  be- 
yond the  state.  The  right  of  the  state,  in  the  absence  of  congressional 
regulation  to  the  contrary,  to  authorize  the  erection  of  bridges  over  such 
portion  of  navigable  waters  as  may  be  embraced  within  its  limits,  does 
not  depend  upon  the  length  of  such  waters,  nor  is  the  state's  author- 
ity restricted  or  affected  by  the  fact  that  some  portion  of  the  stream  may 
extend  beyond  its  territorial  jurisdiction.  The  commerce  clause  of  the 
constitution  includes  control  of  all  navigable  waters  of  the  United  States, 
so  far  as  may  be  necessary  to  insure  their  free  navigation.  By  naviga- 
ble waters  are  meant  such  as  are  navigable  in  fact,  and  which  by  them- 
selves, or  by  their  connections  with  other  waters,  form  a  continuous 
channel  with  foreign  countries  or  among  the  states.  2%c  Danid  BaJly 
10  Wall.  668;  Transpartatum  Oo.  v.  Chicago,  107  U.  S.  682,  683,  2  Sup. 
Ct.  Rep.  185;  MHierv.  Mayot-,  etc.,  109  U.  S.  395,  8  Sup.  Ct.  Rep.  228. 
There  is  no  distinction,  under  the  commerce  clause  of  the  constitu- 
tion, or  in  principle,  between  a  navigable  stream  running  through  two 
or  more  states,  and  such  a  streaqi  located  .wholly  in  one  state,  and  con- 
necting with  other  navigable  waters,  so  as  to  form  a  continuous  channel 
of  communication  with  foreign  nations  or  among  the  states.  The  decis- 
ions of  the  supreme  court  proceed  upon  no  such  distinction,  nor  do  they, 
in  our  opinion,  sanction  or  support  the  position  contended  for,  that  in 
the  latter  class  of  cases  the  state  may  authorize  the  construction  of  a 
bridge  over  the  stream  within  its  limits,  but  that  in  the  former  class  the 
state  has  no  such  authority.  The  theory  upon  which  this  contention  is 
based  is  that  navigable  waters  wholly  within  the  limits  of  a  state,  but 
connecting  with  other  waters,  forming  continuous  channels  of  communi- 
cation with  foreign  nations  or  among  the  states,  are  not  so  "national"  in 
in  their  character  as  navigable  streams  extending  through  two  or  more 
states.  This  position  is  not  correct,  neither  is  it  supported  by  the  au- 
thorities. On  the  contrary,  the  adjudged  cases  recognize  no  such  distinc- 
tion in  respect  to  bridges  and  other  structures  erected  over  navigable  wa- 
ters under  state  authority.  .  While  the  decisions  of  the  supreme  court 
establish  the  general  doctrine,  as  stated  by  Mr.  Justice  Field  in  Card- 
toeC  v.  Bridge  Co.,  118  U.  S.  210,  6  Sup.  Ct.  Rep.  423,— 

"That  the  commercial  power  of  congress  is  exclusive  of  state  authority  only 
when  the  subjects  upon  which  it  is  exerted  are  national  in  their  character, 
and  admit  and  require  uniformity  of  regulations  affecting  alike  all  the  states; 


Digitized  by 


Google 


22  FEDERAL  REPORTER,  vol.  60. 

and  that  when  the  subjects  within  that  power  are  local  in  their  nature  or 
operation,  or  constitute  mere  aids  to  commerce,  the  states  may  provide  for 
their  regulation  and  management  until  congress  intervenes  and  supersedes 
their  action »" 

— they  also  establish  that  bridges  over  navigable  waters  are  not  of  such 
national  character  as  to  exclude  state  action  in  jrespect  thereto,  but  are, 
on  the  contrary,  of  such  local,  limited,  and  special  character,  as  aids  to 
commerce,  as  to  come  within  the  management  and  authority  of  the  states 
"until  congress  intervenes  and  supersedes  this  action,"  This  is  clearly 
pointed  out  in  County  of  Mobile  v.  KimbaU,  102  U.  S.  698,  699,  and  Rail- 
way Co.  v.  lUinais,  118  U.  S.  685,  7  Sup.  Ct.  Rep.  4,  and  recognized  in 
all  subsequent  cases,  down  to  and  including  Bridge  Co,  v.  Hatch^  126  U. 
S.  1-17,  8  Sup.  Ct.  Rep.  811. 

The  subjects  which  have  been  considered  of  such  national  character  as 
to  require  uniformity  of  regulation,  and  to  exclude  all  state  action  and 
control,  are  those  relating  to  interstate  and  foreign  commerce,  and  the 
instrumentalities  employed  therein, — such  as  the  imposition  of  taxes  or 
other  restrictions  upon  or  interference  with  such  commerce.  In  respect, 
to  itU  such  subjects,  nOn-action  by  congress  is  tantamount  to  a  declara- 
tion that  they  shall  remain  free  and  unobstructed  by  state  action.  The 
cases  of  Welion  v.  Missouri,  91  U.  S.  275-280;  Ferry  Co.  v.  Penn^ylvaniay 
114  U.  S.  196-204,  5  Sup.  Ct.  Rep.  826;  Pickard  v.  Qir  Co.,  117  U.  S. 
34,  6  Sup.  Ct.  Rep.  635;  and  Railway  Co.  v.  IllirKm,  118  U.  S.  657-675, 
7  Sup.  Ct.  Rep.  4, — furnish  illustrations  of  the  subjects  considered  of 
national  importance,  and  requiring  such  uniformity  of  regulation  as  to 
exclude  state  action  and  regulation.  But  the  principle  of  these  cases  has 
never  been  extended  to  local  structures,  such  as  bridges  erected  by  state 
authority  on  or  over  navigable  waters  which  lie  wholly  within  the  limits 
of  the  state  at  the  point  or.  locality  where  such  structures  are  erected. 
Blut  for  the  commerce  clause  of  the  constitution,  the  state  of  Kentucky 
would  have  exclusive  jurisdiction  and  authority  over  that  portion  of  the 
Cumberland  river  situated  within  her  territorial  limits.  Her  power  over 
it  would  be  as  full,  complete,  and  extensive  as  though  the  river,  through- 
out its  entire  length,  lay  wholly  within  her  borders.  As  a  member  of 
the  Union,  her  sovereign  right  over  the  river,  as  a  navigable  stream  of 
the  United  States,  is  limited  by  the  power  conferred  upon  the  general 
government  to  regulate  commerce  among  the  states.  The  delegated  and 
paramount  authority  of  congress  is  confined  to  regulation  of  such  waters 
as  highways  of  commerce,  leaving  the  sovereignty  of  the  state  over  the 
same  otherwise  intact  and  unimpaired.  See  PoUardv.  Hagan,  3  How. 
223;  Bndge  Co.  v.  Hatch,  125  U.  S.  1-12,  8  Sup.  Ct.  Bep.  811.  But 
subject  to  this  power  of  regulation,  and  until  it  is  called  ilito  exercise  by 
congress,  the  state  of  Kentucky  had  the  right  to  sanctioil  and  authorize 
the  building  of  bridges  across  the  stream  to  aid  and  facilitale  her  local  and 
interstate  commerce.  The  bridge,  as  originally  constrilcted,  and  after 
being  restored  in  June,  1890,  was  not  an  unlawful  interfeilnce  with  navi- 
gation. The  method  emplpyed  to  restore  or  rebuild  it  was  not  an  un- 
reasonable obstruction  or  interruption  of  navigation,  under  the  authority 
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lawfully  conferred  to  build  and  maintain  it.  The  line  of  road  of  which 
it  formed  an  essential  part  was  and  is  both  a  state  and  national  highway, 
just  as  the  Cumberland  river  is.  The  traffic  over  the  road,  as  reported 
by  the  master,  exceeds  that  on  the  river.  The  public  convenience  and 
benefit  were  subserved  by  the  mode  of  rebuilding  the  bridge  which  de- 
fendant adopted.  In  rebuilding  its  bridge,  in  pursuance  of  authority 
conferred  by  law  for  the  benefit  of  the  public,  and  without  unreasoiiably 
or  unnecessarily  obstructing  navigation  of  the  river,  it  cannot  be  held 
that  defendant  created  a  public  nuisance  such  as  will  entitle  complain- 
ants to  recover  of  it  the  special  damages  which  they  claim  to  have  sus- 
tained. This  conclusion  is  clearly  and  fully  supported  by  the  cases  of 
Transportation  Co.  v.  Chicago,  99  U.  S.  635;  Hamilton  v.  Railroad  Co.^ 
119  U.  S.  280-285,  7  Sup.  Ct.  Rep.  206;  and  Green  &  B.  R.  Nav.  Co. 
V.  Chesapeake,  0,  <(:  S.  W.  R.  Cb.,  88  Ky.  1-12,  10  S.  W.  Rep.  6. 

What  was  said  and  ruled  by  this  court  in  Railway  Co.  v.  Backus,  46  Fed. 
Rep.  216,  in  nowise  conflicts  with  the  views  herein  expressed  and  con- 
clusions reached.  The  proposed  structure  there  complained  of  came  di- 
rectly within  the  act  of  congress  approved  Septeniber  19,  1890.  The 
temporary  obstruction  here  complained  of  was  erected  and  removed  be- 
fore that  legislation  of  congress  was  enacted. 

It  ma}^  be  proper  to  state  that,  if  complainants  could  recover  at  all, 
they  could  not  be  allowed  the  amount  reported  by  the  master  in  their 
favor.  The  two  items  of  $500  for  traveling  expenses  and  extra  labor, 
and  $242.64  for  damage  to  grain,  are  not  shown  to  have  been  occasioned 
by,  or  to  have  been  the  direct,  necessary,  and  proximate  result  of,  the  de- 
fendant's temporary  or  partial  obstruction  of  the  usual  navigation.  In 
respect  to  the  item  of  $1,800.41  for  extra  freight  paid  by  them,  the 
proof  shows  that  this  was  largely,  if  not  wholly,  self-imposed.  No  valid 
reason  is  given  for  not  transferring  their  freight  over  or  across  the  barge 
provided  for  the  purpose,  under  the  arrangement  made  between  the  de- 
fendant and  the  superintendent  of  the  packet  companies  plying  the  river. 
Such  transfer  would  have  cost  them  nothing,  would  have  been  attended 
with  but  little  delay,  and  would  have  involved  little,  if  any,  more  risk 
or  exposure  of  the  freight  than  the  method  of  shipment  adopted  by  them. 
On  and  after  the  23d  of  April,  1890,  complainants  could  have  shipped 
their  freight  by  the  river,  and  were  offered  transportation  that  way,  with- 
out extra  charge.  It  does  not  appear  that  they  had  previously  made  and 
entered  into  any  binding  contracts  to  ship  by  other  route  or  routes,  such  as 
would  have  prevented  their  acceptance  of  Capt.  Rymin's  proposition  to 
carry  this  freight  by  the  Cumberland  river,  as  usual.  But,  without  fur- 
ther reference  to  the  matter  or  question  of  actual  damage  sustained,  the 
Courtis  clearly  of  the  opinion  that,  upon  well-settled  principles,  the  com- 
plainants are  not  entitled  to  recover  anything  under  the  facts  and  circum- 
stances of  this  case.  It  follows  that  their  exceptions  to  the  report  of  the 
special  master  should  be  overruled,  that  defendant's  2d,  3d,  4th,  and 
5th  exceptions  be  sustained,  and  that  complainants'  bill  should  be  dis- 
missed, with  costs  to  be  taxed,  including  an  allowance  to  the  special  mas- 
ter.    It  is  accordingly  so  ordered  and  adjudged. 
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Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Pullman  Palace-Cab  Co. 

(Circuit  Court,  N,  D.  Illinoia.    March  28, 1893.) 

Equity  Pbaotiob—Ob^ctions  to  Bill— Waiver— Acoountiho. 

A  bill  for  an  accouDting  charged  that  complainant  and  defendant  entered  into  a 
contract,  in  the  nature  of  a  partnership  agreement,  that  the  defendant  was  to  keep 
the  books  and  render  monthly  accounts  to  the  complainant,  and  that  the  defendant 
fraudulently  misstated  such  accounts.  The  defendant  answered,  denying  the 
charges,  but  averring  that  it  did  not  object  to  an  accounting.  Held,  that  it  was 
too  late,  on  motion  for  a  reference,  for  the  defendant  to  inaist  that  the  charges  in 
the  bill  were  not  sufficiently  specifla 

In  Equity.     Bill  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany  againnt  the  Pullman  Palace-Car  Company  for  an  accounting, 
John  W.  Cary  and  Edmn  Walker^  for  complainant, 
Ishamj  Lincoln  &  Beale  and  J  X.  Kunnds^  for  defendant. 

Gresham,  Circuit  Judge.  This  is  a  suit  by  the  St.  Paul  Company 
against  the  Pullman  Company  for  an  accounting.  On  September  22, 
1882,  the  parties  entered  into  a  written  agreement  for  the  operation  of 
sleeping-cars,  parlor  and  dining  cars,  by  the  defendant  on  the  lines  of 
the  complainant,  for  joint  account.  The  complainant  had  previously 
operated  its  own  sleeping,  parlor,  and  dining-room  equipment,  and,  by 
the  terms  of  the  agreement,  the  defendant  acquired  a  one-fourth  interest 
in  the  cars  on  the  lines.  It  was  contemplated  that  additional  equip- 
ment would  be  needed,  and  that  it  should  be  acquired  and  owned  jointly, 
upon  the  same  terms.  It  was  made  the  duty  of  the  defendant  "to  keep 
full  and  complete  books  of  account,  showing  all  the  expenses,  receipts, 
losses,  and  profits  arising  from  the  operation"  of  the  cars;  and  so  much 
of  the  general  expenses  of  the  defendant  were  to  be  added  to  the  spe- 
cific expenses  of  the  cars,  operated  under  the  contract,  as  the  number 
of  such  cars  bore  to  the  whole  number  of  cars  run  by  the  Pullman 
Company  on  all  lines  operated  by  it.  It  was  made  the  duty  of  the  de- 
fendant to  balance  the  accounts  as  often  as  once  a  month,  and  pay  to  the 
complainant  three-fourths  of  the  profits,  thus  ascertained,  on  or  before 
the  end  of  the  month  following.  Losses  were  to  be  borne,  one-fourth 
by  the  defendant  and  three-fourths  by  the  complainant.  The  complain- 
ant was  given  the  option  to  terminate  the  partnership  relation  on  six 
months'  written  notice  to  the  defendant  before  three  stated  periods,  which 
right  was  exercised  by  giving  the  necessary  notice  that  the  agreement 
would  terminate  on  September  30,  1890.  The  parties  thereupon  agreed 
that  the  fair  cash  value  of  the  defendant's  one-fourth  interest  in  the 
equipment  was  worth  $105,000,  which  the  complainant  refused  to  pay, 
for  the  alleged  reason  that  an  accounting  would  show  it  was  entitled  to  a 
much  larger  sum  from  the  defendant. 

After  setting  out  the  terms  of  the  agreement,  the  bill,  on  information 
and  belief,  avers  that,  although  the  defendant  rendered  monthly  state- 
ments purporting  to  show  the  earnings  and  expenses,  in  gross,  for  each 
of  the  sleeping-cars  operated  for  joint  benefit,  the  charges  for  expenses 
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were  grossly  excessive  and  fraudulent;  that  the  defendant  retained  out 
of  the  joint  earnings  $70,452.96  for  cost  of  cleaning  cars,  and  $49,289.89 
for  laundry  work,  for 'the  entire  term  of  the  contract,  which  amounts 
were  grossly  in  excess  of  actual  payments  by  the  defendant  for  those 
purposes;  that  the  defendant  retained  out  of  the  gross  earnings  $1 1,863. 16 
for  money  claimed  to  have  been  paid  for  car  supplies,  which  amount 
was  grosdy  in  excess  of  the  actual  expenditure  for  that  purpose;  that 
for  the  month  of  April,  1890,  the  defendant  retained,  for  division  and 
district  expenses,  $838.72,  and  for  administration  expenses,  $524.48; 
that  the  amounts  retained  for  such  expenses  during  each  of  the  preceding 
months  were  substantially  uniform;  that  the  aggregate  amount  retained 
on  account  of  division  and  district  expenses  for  th^  entire  term  of  the 
contract  was  $100,677.45,  and  for  administration  expenses,  $58,806.36, 
and  that  such  charges  were  grossly  excessive;  that  the  defendant  obli- 
gated itself,  at  its  own  expense,  to  maintain  the  equipment  of  the  cars, 
including  carpets,  upholstery,  bedding,  fittings,  and  other  appointments 
incidental  to  a  sleeping-car,  and  not  essential  to  an  ordinary  first-class 
passenger-car,  in  good  and  cleanly  condition,  and  renew  the  same  when- 
ever necessary,  and  that  the  defendant  wrongfully  and  fraudulently  re- 
tained for  this  purpose,  out  of  the  gross  earnings,  $73,353.61;  that  in 
December,  1888,  the  defendant  constructed  and  added  to  the  joint  equip- 
ment five  new  sleeping-cars,  at  a  uniform  charge  to  the  complainant  of 
$17,180.38,  and  demanded  payment  therefor;  that  this  amount  is  grossly 
in  excess  of  the  actual  cost  of  construction,  plus  10  per  cent,  thereon, 
which  the  defendant  was  entitled  to  under  the  terms  of  the  agreement, 
and  that  the  complainant  expended  $25,000  for  upholstery  and  repairs 
with  which  it  was  not  chargeable  under  the  contract,  no  part  of  which 
has  been  refunded  by  the  defendant.  The  bill  also  charges  that,  dur- 
ing the  term  of  the  contract,  both  written  and  verbal  notice  was  given 
to  the  defendant  by  the  complainant  that  the  bills  rendered  of  operat- 
ing expenses  and  maintenance  of  equipment  were  excessive,  and  that 
the  complainant  repeatedly  protested  against  the  correctness  of  such 
bills.  The  charges  in  the  bill,  except  the  last  one,  are  expressly  do* 
nied  by  the  answer.  If  this  charge  is  denied,  it  is  only  done  inferen- 
tially.  The  answer  avers  that  the  complainant  received  monthly  state- 
ments showing  the  full  amount  of  earnings  and  expenses;  that  monthly 
settlements  were  made  upon  the  basis  of  these  statements;  and  that,  with 
the  knowledge  of  all  the  facts  now  known  to  the  complainant,  it  regu- 
larly received  its  full  share  of  the  joint  earnings.  Other  averments  in  the 
bill  and  answer  need  not  here  be  noticed. 

The  case  is  at  issue,  but  the  parties  are  not  able  to  agree  as  to  what 
questions  shall  be  referred  to  the  master.  Although  the  answer  avers 
that  the  defendant  does  not  object  to  an  accounting,  it  now  insists  that 
the  master  should  be  required  to  take  testimony,  and  report  (1)  whether 
or  not  the  defendant  kept  books  of  account  as  required  by  the  contract, 
and  (2)  whether  or  not  the  accounts  were  stated  and  settled  monthly, 
the  complainant  all  the  time  knowing  the  facts  relied  on  in  the  bill. 
The  bill  was  not  demurred  to,  and  it  is  now  too  late  for  the  defendant's 
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counsel  to  insist  that  the  charges  are  not  sufficiently  specific.  If  they 
are  true,  the  complainant  has  not  received  its  full  share  of  the  joint  earn- 
ings. Even  if  the  books  appear  to  have  been  properly  kept,  (and  it  is 
not  disputed  that  the  defendant  kept  books  of  account,)  and  the  com- 
plainant received  its  full  share  of  the  joint  earnings  thus  shown,  it  has 
the  right  to  establish  by  competent  evidence,  if  there  be  such,  that  the 
books  are  not  connect,  and  that  the  defendant  took  credit  for  more  money 
than  it  expended  or  was  entitled  to  retain.  It  was  stated  at  the  argu- 
ment that  the  complainant  would  be  satisfied  with  a  reference  covering 
the  six  months  prior  to  the  termination  of  the  agreement,  and,  if  unable 
to  establish  its  charges  for  that  time,  it  would  not  ask  a  reference  cover- 
ing any  of  the  preceding  periods.  An  order  will  therefore  be  entered 
relerring  the  case  to  Mr.  Henry  W.  Bishop,  one  of  the  masters,  to  take  • 
testimony,  and  report  to  the  court  whether,  during  the  months  of  April, 
May,  June,  July,  August,  September,  October,  and  November,  1890, 
without  the  knowledge  or  consent  of  the  complainant,  the  defendant  de- 
ducted from  the  gross  earnings  amounts  in  excess  of  actual  expenses,  or 
in  excess  of  what  it  was  entitled  to  deduct  and  retain  under  the  agree- 
ment, and,  if  it  did,  that  the  account  between  the  parties  be  stated, 
showing  the  balance  due  from  one  to  the  other  for  said  months. 


Southern  Pine  Fibre  Co.  v.  North  Augusta  Land  Co. 

(Circuit  Court,  P.  South  Carolina.    April  12, 1S93.) 

Bfboifio  Performance— Whbn  Maintainable— Certainty  ov  Agreement. 

A  letter  from  a  land  company  to  a  manufacturing  company  promising  that,  if 
they  will  locate  a  factory  upon  their  property,  they  will  donate  to  them  a  certain 
amount  of  land,  and  will  promptly  build  or  cause  to  be  built  to  it  a  aide  track,  sets 
forth  the  agreement  in  terms  sufficiently  certain  to  support  a  biU  for  specific  per- 
formance. 

In  Equity.  Bill  by  the  Southern  Pine  Fibre  Company  against  the 
North  Augusta  Land  Company  for  the  specific  performance  of  a  con- 
tract.    Heard  on  demurrer  to  the  complaint.     Demurrer  overruled. 

Fleming  <k  Alexander ^  for  complainant* 

Jackson  &  OlivCy  for  defendant. 

X  Simonton,  District  Judge.  The  case  comes  up  on  bill  and  demurrers. 
The  bill  seeks  specific  performance  of  a  contract.  The  defendant, 
owner  of  a  tract  of  land  on  or  near  the  Savannah  river,  opposite  the 
city  of  Augusta,  ofifered  inducements  to  the  plaintiif  to  erect  and  put 
in  operation  a  factory  on  said  land.  The  bill  sets,  out  certain  negotia- 
tions between  the  parties,  which  resulted  in  a  letter  by  the  president  of 
the  defendant  company  to  the  president  of  the  cornplainant  company  in 
these  words: 

••New  York,  June  20th,  1891. 
"/.  B.  N".  Berry,  PresH.  SoutTiem  Pine  Fibre  Company— B^ab,  Sib:    The 
North  Augusta  Land  Company  will  donate  to  your  company  3  acres  of  land, 
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to  be  selected  by  it  on  its  property  opposite  the  city  of  Augusta,  and  will 
promptly  build  or  cause  to  be  built 'to  the  land  so  donated  a  side  track,  and 
when  your  factory  is  completed  and  machinery  in  successful  operation,  will 
buy  from  you  (^2,500)  twenty-five  hundred  dollars'  worth  of  your  treasury 
stocli  at  Its  par  value,  payable  in  cash  when  your  factory  is  in  successful  op- 
eration as  aforesaid.  Yours,  truly, 

"Pat  Calhoun,  Pres't. 
''The  above  is  conditioned  upon  your  beginning  worlc  at  once. 

"P.  0." 

The  three  acres  of  land  have  been  do.nated,  and  the  deed  executed  and 
delivered.  The  factory  has  been  erected  and  equipped  with  valuable 
and  costly  machinery.  The  specific  performance  of  that  part  of  the  con- 
tract is  sought  which  provides  that  defendant "  will  promptly  build  or 
cause  to  be  built  to  the  land  so  donated  a  side  track.'' 

Defendant  demurs  on  several  grounds,  which  may  be  summed  up  as 
follows:  That  there  is  no  equity  in  the  bill;  that,  the  letter  being  the 
only  contract  in  writing,  no  parol  evidence  of  pre-existing  negotiations 
can  be  admitted,  and  that  all  allegations  of  such  negotiations  have  no 
place  in  the  bill;  that  the  terms  of  this  letter  are  vague  and  uncertain; 
that  it  is  not  alleged  what  interest  complainant  will  have  in  the  side 
track  when  completed,  nor  how  it  is  to  be  completed,  nor  that  defend- 
ant has  the  right,  power,  or  authority  to  complete  it;  that  the  damages 
alleged  are  remote  and  consequential;  that  complainant  has  an  adequate 
and  complete  remedy  at  law. 

We  now  hear  the  case  on  demurrer.  For  the  purposes  of  this  decis- 
ion we  confine  ourselves  to  the  letter  above  quoted,  without  prejudice  of 
the  questions  arising  under  the  statute  of  frauds.  In  that  letter  the  con- 
tract distinctly  provides  for  a  side  track  to  be  built  to  the  land  so  do- 
nated promptly.  The  term  "side  ttack"  has  a  weU-known  signification. 
It  means  connection  with  some  railroad,  afibrding  communication  with 
market.  Its  value  to  a  factory  in  operation  is  self-evident.  Its  ab- 
sence would  cause  great  injury  to  the  factory,  not  only  increasing  expense 
upon  every  article  needed  for  or  turned  out  of  the  factory,  but  perhaps 
operating,  in  this  age  of  competition,  fatal  results  to  its  business.  There 
is  no  want  of  sufiicient  certainty  in  the  terms  of  the  agreement,  and 
there  is  sufficient  evidence  of  continuing  and  increasing  damage  which 
cannot  be  compensated  except  by  a  succession  of  verdicts.  Why  the 
side  track  was  not  built  does  not  appear.  The  court  will  not  assume  a 
want  of  bona  fides  in  a  contract.  On  the  contrary,  the  presumption  is 
that  when  parties  contract  they  honestly  believe  that  they  can  carry  out 
the  promises  they  have  made.  For  the  present  we  must  assume  that 
when  the  defendant  contracted  to  build  the  side  track  it  was  able  to  do 
so.  If  this  hope  has  been  disappointed,  and  such  circumstances  exist 
as  make  it  impossible,  these  must  appear  on  a  full  hearing.  The  de- 
murrers are  overruled,  with  leave  to  defendant  to  answer  over. 
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UinxED  Statdb  V.  Western  UmoN  Tel.  Co.  d  oL 

(CircuU  C<mf%  D.  Ntbrcuika.    March  80, 1893.) 
1.  'Railway  ahd  Tbubqsafh  Ck>MPA2nx8-*Gk)TXBNmNT  Am— AuBWAnov  ov  Ttuoh 

GHI8B. 

Under  the  general  rale  that  the  grant  of  a  franchise  of  a  public  nature  In  personal 
to  the  grantee,  and  cannot  be  alienated  without  the  consent  of  the  gorernment,  the 
priyilege  granted  to  the  Union  Pacific  Bailway  Company  by  the  acta  of  1862  and 
1864  of  constructing  and  operating  a  telegraph  line  along  its  right  of  way,  for  pub* 
lie  and  commerciar  uses,  carried  with  it  a  corresponding  obligation  on  the  part  of 
the  company  to  itself  operate  such  line,  and  it  had  no  authority  to  transfer  the  fran- 
chise to  any  other  corporation. 

fll  Sams. 

Nor  could  such  authority  be  inferred  from  section  19  of  the  act  of  1869,  which  aih 
thorized  the  company,  in  discharge  of  Its  obligation,  in  the  first  instance  to  make 
an  arrangement  with  the  companies  owning  the  then  existing  telegraph  line  between 
Ban  Francisco  and  the  Missouri  river,  whereby  that  line  might  be  removed  and 
placed  upon  the  railroad  right  of  way,  the  company  having  failed  to  make  such  an 
arrangement,  and  having  accepted  the  whole  franchise  by  constructing  a  new  line 
of  its  own. 

S.  Same— Consolidation  or  Companibb. 

Act  Cong.  July  3, 1864,  providing  **for  increased  facilities  of  telegraphic  commu- 
nication, **  and  commonly  known  as  the  **  Idaho  Act, "  granted  to  the  United  States 
Telegraph  Company,  a  New  York  corporation,  a  right  to  construct  a  line  from  the 
Missouri  river  to  the  Pacific,  and  also  authorized  the  railroad  companies  to  make 
an  arrangement  with  this  companv  for  the  construction  of  its  line,  like  that  au- 
thorized by  section  19  of  the  act  of  1862.  Under  this  act  part  of  the  line  was  con- 
structed in  conjunction  with  the  Kansas  Pacific  Company:  and  then  the  United 
States  Telegraph  Company  consolidated  with  the  Western  Union  Telegraph  Com- 
pany, and  the  line  was  finished  under  an  arrangement  between  the  latter  company 
and  the  railroad.  Held,  that  this  franchise  was  granted  for  the  purpose  or  con- 
structing an  independent  line,  and,  although  the  consolidation  was  authorized  by 
the  laws  of  New  York,  the  Western  Union  Company  did  not  thereby  obtain  any 
right  to  acquire  the  telegraphic  franchises  granted  by  the  Union  Pacific  acts. 

4.  Same— Regulation  bt  Goyebnmbnt. 

In  view  of  the  fact  that  the  telegraphic  franchises  granted  by  the  Union  Padfio 
acts  were  inalienable  by  the  grantees,  and  also  of  the  express  reservation  therein 
of  the  right  to  **add  to,  alter,  amend,  or  repeal,  **  congress  had  full  power  to  oass 
the  act  of  August  7, 1888,  directing  the  railroad  and  telegraph  companies  which  re- 
-oeived  government  aid  to  henceforth  operate  their  telegraph  lines  by  themselves 
alone,  and  through  their  own  oificera  and  employes. 

5.  Same— Constbuction  Act. 

In  a  proceeding  instituted  bv  the  United  States  to  annul  a  contract  whereby  the 
telegraphic  franchises  of  the  union  Pacific  Railway  Company  were  transferred  to 
the  western  Union  Telegraph  Company,  the  intention  and  power  of  congress  to 
prevent  such  transfer  being  clear,  the  court  cannot  consider  any  arguments 
based  upon  the  alleged  fact  that  the  contract  is  beneficial  to  the  pecuniary  interests 
of  both  the  railway  company  and  the  public. 
tt.  Same— JuBisDicTioN  or  Coubts. 

The  government,  being  the  creator  of  the  Union  Pacific  Railway  Company,  and  a 
large  contributor  to  its  finances,  and  having  a  pecuniary  interest  in  its  successful 
management,  has  full  supervisory  power  over  it,  and  may  make  and  enforce 
through  the  courts  reasonable  regulations  not  interfering  with  vested  rights. 
7.  Bame—Equitt  Jubisdiotion. 

Although  the  main  purpose  of  the  act  of  1888  is  to  compel  the  railroad  companies 
to  exercise  their  telegraphic  franchises  directly  by  their  own  officeEs  and  employes, 
yet,  in  enforcing  this  requirement  as  a^inst  the  Union  Pacific  Cclnpany,  the  gov- 
ernment may  properlv  proceed  by  a  bill  in  equity  instead  of  by  rnkndamuB,  sinoe 
the  Western  Union  Telegraph  Company  has  acquired  property  aftng  tbe  right  of 
way.  and  its  interests  therein  can  only  be  properly  denned  and  n-otected  by  the 
flexible  procedure  of  a  court  of  equity. 

In  Equity.  Bill  by  the  United  States  against  the  'Wistem  Union 
Telegraph  Company  and  the  Union  Pacific  Railway  Complny  to  cancel 
a  contract,  whereby  the  telegraphic  franchises  of  the  railrckd  company 
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were  improperly  transferred  to  the  tel^raph  company,  and  to  compel 
the  railroad  company  to  exercise  that  franchise  directly  through  its  own 
officers  and  employes.     Decree  for  complainant. 

Charles  H.  Aldrich^  for  the  United  States. 

John  F.  DiUon^  J.  M.  Wodvxnih^  Rush  Taggarty  and  /•  L  Wihorij  for 
defendants. 

Brewer,  Circuit  Justice.  On  August  7, 1888,  congress  passed  an  act, 
whose  title,  first  and  fourth  sections,  are  as  follows: 

"Chap.  772.  Ad  act  supplementary  to  the  act  of  July  first,  eighteen  hun- 
dred and  sixty-two,  entitled  «  An  act  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  the  Missouri  river  to  the  Paciflc  ocean,  and  to  secure 
to  the  government  the  use  of  the  same  for  postal,  military,  and  other  pur- 
poses,' and  also  of  the  act  of  July  second,  eighteen  hundred  and  sixty-four, 
and  other  acts  amendatory  of  said  first-named  act. 
"Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United 
,  States  of  America  in  congress  assembled.  That  all  railroad  and  telegraph  com- 

panies to  which  the  United  States  has  granted  any  subsidy  in  lands  or  bonds 
'  or  loan  of  credit  for  the  construction  of  either  railroad  or  telegraph  lines, 

I  which,  by  the  acts  incorporating  them,  or  by  any  act  amendatory  or  supple- 

mentary thereto,  are  required  to  construct,  maintain,  or  operate  telegraph 
I  lines,  and  all  companies  engaged  in  operating  said  railroad  or  telegraph  lines, 

shail  forthwith  and  henceforward,  by  and  through  their  own  respective  cor* 
I  porate  officers  and  employes,  maintain  and  operate  for  railroad,  governmental, 

I  commercial,  and  all  other  purposes,  telegraph  lines,  and  exercise  by  them- 

selves alone  all  the  telegraph  franchises  conferred  upon  them,  and  obliga- 
tions assumed  by  them  under  the  acts  making  the  grants  as  aforesaid. 

"Sec.  4.  That,  in  order  to  secure  and  preserve  to  the  United  States  the  full 
value  and  benefit  of  its  liens  upon  all  the  telegraph  lines  required  to  be  con- 
structed by  and  lawfully  belonging  to  said  railroad  and  telegraph  companies 
referred  to  in  the  first  section  of  this  act,  and  to  have  the  same  possessed, 
used,  and  operated  in  conformity  with  the  provisions  of  this  act  and  of  the 
several  acts  to  which  this  act  is  supplementary,  it  is  hereby  made  the  duty  of 
the  attorney  general  of  the  United  States,  by  proper  proceedings,  to  prevent 
any  unlawful  interference  with  the  rights  and  equities  of  the  United  States 
under  this  act,  and  under  the  acts  hereinbefore  mentioned,  and  under  all  acts 
of  congress  relating  to  such  railroads  and  telegraph  lines,  and  to  have  legally 
ascertained  and  finally  adjudicated  all  alleged  rights  of  all  persons  and  corpora- 
tions whatever  claiming  in  any  manner  any  control  or  interest  of  any  kind  in 
any  telegraph  lines  or  property,  or  exclusive  rights  of  way  upon  the  lands  of 
said  railroad  companies,  or  any  of  them,  and  to  have  all  contracts  and  pro- 
visions of  contracts  set  aside  and  annulled  which  have  been  unlawfully  and 
beyond  their  powers  entered  into  by  said  railroad  or  telegraph  companies,  or 
any  of  them,  with  any  other  person,  company,  or  corporation.''  25  St.  p. 
882. 

Thereafter  this  bill  was  filed  by  the  government  against  the  Western 
Union  Telegraph  Company  and  the  Union  Pacific  Railway  Company, 
the  object  of  which,  it  may  be  stated  in  a  general  way,  is  to  secure  a  de- 
cree canceling  and  annulling  a  contract  of  date  July  1,  1881,  made  by 
and  between  the  two  companies,  by  which,  as  claimed,  the  telegraphic 
franchises  granted  to  the  railway  company  have  been  improperly  trans- 
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fcrred  to  the  telegraph  company,  and  also  compelling  the  discharge  by 
the  former  company  of  all  the  telegraphic  obligations  imposed  by  its 
charter  and  the  various  acts  of  congress.  The  hinge  of  the  case  is  this 
contract,  and  the  primary  question  is  as  to  its  validity, 

I  pass,  therefore,  to  an  inquiry  into  its  terms  and  extent.  It  was 
made  in  1881  by  the  railway  with  the  telegraph  company.  To  a  cor- 
rect understanding  of  its  terms  arid  an  interpretation  of  its  meaning,  the 
prior  history  of  these  two  companies,  and  their  relations  to  each  other, 
must  be  stated.  The  railway  company  is  a  consolidated  corporation. 
It  was  not  named  in  the  Pacific  Railroad  acts  of  1862  and  1864;  but 
was  formed,  as  authorized  by  those  acts,  by  the  consolidation  of  three 
companies,  beneficiaries  thereunder.  Of  those  constituent  companies  it 
is  enough  to  say  that  one — the  Union  Pacific  Railroad  Company — was 
authorized  to  construct  what  was  afterwards  known  as  the  ''Main  line," 
and  which,  as  finally  constructed,  extends  from  Council  Bluffs  and 
Omaha,  on  the  Missouri  river,  to  Ogden,  in  Utah,  where  it  forms  a  con- 
nection with  the  Central  Pacific;  another  was  a  corporation  created  by 
the  legislature  of  the  territory  of  Kansas,  described  in  the  act  of  1862  as 
the  "Leavenworth,  Pawnee  &  Western  Railroad,"  whose  name  was  after- 
wards changed  to  "Union  Pacific  Railroad  Company,  Eastern  Division," 
and  again  to  "Kansas  Pacific  Railway  Company,"  and  which  was  author- 
ized to  build  a  road  from  the  junction  of  the  Kaw  and  Missouri  rivers, 
at  Kansas  City,  westward  through  Kansas,  to  connect  with  the  main  line 
at  the  100th  meridian  of  longitude  west  from  Greenwich,  which  point 
of  junction  was  afterwards  changed  and  finally  located  at  Cheyenne,  and 
which  company  did  in  fact  build  the  line  from  Kansas  City  west  to  Den- 
ver; and  the  third,  the  Denver  &  Pacific  Railway  &  Telegraph  Com- 
pany, which,  under  the  authority  of  the  act  of  March  8,  1869,  (15  St. 
p.  324,)  built  and  owned  the  line  from  Denver  to  Cheyenne.  A  consol- 
idation of  these  companies  took  place  in  January,  1880.  It  secured  to 
the  new  the  rights  and  continued  to  it  the  obligations  of  the  constituent 
companies.  The  original  Union  Pacific  Railroad  act  of  July  1,  1862, 
(12  St.  p.  489,)  creating  the  corporation,  in  the  first  section  authorized 
and  empowered  it  "to  lay  out,  locate,  construct,  furnish,  maintain,  and 
enjoy  a  continuous  railroad  and  telegraph;"  and  thereafter  making  to  it 
a  large  grant  of  lands  and  loan  of  bonds,  added  in  the  sixth  section 
"that  the  grants  aforesaid  are  made  upon  condition  that  said  company 
shall  pay  said  bonds  at  maturity,  and  shall-  keep  said  railroad  and  tel- 
egraph line  in  repair  and  use."  Clounsel  for  the  government  says  in  his 
brief  that  the  words  "railroad  and  telegraph"  are  used  in  connection  no 
less  than  38  times  in  the  act.  The  significance  of  this  conjunction  of 
words  is,  as  claimed,  the  vesting  of  a  joint  railroad  and  telegraphic  fran- 
chise in  a  single  corporation,  with  personal  obligation  to  discharge  the 
duties  imposed  by  each  franchise,  and  with  inability,  by  contract  or 
otherwise,  to  transfer  the  duties  created  by  either  to  any  other  corpora- 
tion or  individual.  With  delightful  emphasis  reference  is  made  to  the 
motto  placed  by  the  learned  counsel  for  the  railway  company  on  a  brief 
prepared  by  him  in  1880,  in  a  litigation  then  pending  between  the  rail- 
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way  and  tel^raph  company:  "Telegraph  franchises  and  duties  to  the 
government  and  the  public  of  the  Pacific  Railway  Companies:  Indivisi- 
ble, indestructible,  inalienable,  and  of  perpetual  obligation."  That  is 
undoubtedly  the  general  law  as  to  all  franchises  of  a  public  character. 
It  s  said  that  a  special  exception  exists  in  this  case  by  reas9n  of  the 
nineteenth  section  of  the  act,  which  provides — 

'*Tbat  the  several  railroad  companies  herein  named  are  authorized  to  enter 
into  an  arrangement  with  the  Pacific  Telegraph  Company,  the  Overland  Tel- 
egraph Company,  and  the  California  State  Telegraph  Company,  so  that  the 
present  line  of  telegraph  between  the  Missouri  river  and  San  Francisco  may 
be  moved  upon  or  along  the  line  of  said  railroad  and  branches  aa  fast  as  said 
roads  and  branches  are  built;  and,  if  said  arrangement  be  entered  into,  and 
the  transfer  of  said  telegraph  line  be  made,  in  accordance  therewith,  to  the 
line  of  said  railroad  and  branches,  such  transfer  shall,  for  all  purposes  of.this 
act,  be  held  and  considered  a  fulfillment  on  the  part  of  said  railroad  companies 
of  the  provisions  of  this  act  in  regard  to  the  construction  of  said  line  of  tele- 
graph. And  in  case  of  disagreement  said  telegraph  companies  are  authorized 
to  remove  their  line  of  telegraph  along  and  upon  the  line  of  railroad  herein 
contemplated,  without  prejudice  to  the  rights  of  said  railroad  companies 
named  herein." 

This  section  recognizes  the  present  existence  of  a  telegraph  line  be-  . 
tween  the  Missouri  river  and  San  Francisco,  the  property  of  certain 
telegraph  corporations.  It  was  a  line  whose  construction  the  govern- 
ment had  secured  in  this  way:  On  June  16,  1860,  congress  passed  an 
act  entitled  "An  act  to  facilitate  communication  between  the  Atlantic 
and  Pacific  states  by  electric  tel^raph."  12  St.  p.  41.  It  authorized 
the  secretary  of  the  treasury — 

"To  advertise  for  sealed  proposals,  to  be  received  for  sixty  days  after  the  pas- 
sage of  this  act.  (and  the  fulfillment  of  which  shall  be  guarantied  by  respon- 
sible parties,  as  in  the  case  of  bids  for  mail  contracts,)  for  the  use  by  the  gov- 
ernment of  a  line  or  lines  of  magnetic  telegraph,  to  be  constructed  within  two 
years  from  the  thirty-first  day  of  July,  eighteen  hundred  and  sixty,  from  some 
point  or  points  on  the  west  line  of  the  state  of  Missouri,  by  any  route  or 
routes  which  the  said  contractors  may  select,  (connecting  at  such  point  or 
points  by  telegraph  with  the  cities  of  Washington,  New  Orleans,  New  York, 
Charleston,  Philadelphia,  Boston,  and  other  cities  in  the  Atlantic,  Southern, 
and  Western  states,)  to  the  city  of  San  Francisco,  in  the  state  of  California, 
for  a  period  of  ten  years,  and  shall  award  the  contract  to  the  lowest  respon- 
sible bidder  or  bidders,  provided  such  proffer  does  not  require  a  larger  amount 
per  year  from  the  United  States  than  forty  thousand  dollars:  *  *  *  pro- 
vided, that  no  such  contract  shall  be  made  until  the  said  line  shall  be  in  act- 
ual operation,  and  payments  thereunder  shall  cease  whenever  the  contractors 
fail  to  comply  with  their  contracts:  *  *  *  and  provided,  also,  that  said 
line  or  lines  *  ♦  *  shall  be  open  to  the  use  of  all  citizens  of  the  United 
States  during  the  term  of  the  said  contract,  on  payment  of  the  regular 
charges  for  the  transmission  of  dispatches." 

On  September  5,  1860,  the  directors  of  the  Western  Union  Telegraph 
Company  passed  a  resolution  authorizing  its  president,  Hiram  Sibley,  to 
put  in  a  bid  for  the  contemplated  telegraph  line,  in  his  own  name,  but 
for  the  benefit  of  the  company  and  such  associates  as  might  therea^fter 
be  united  with  it.  In  pursuance  of  this  resolution,  Mr.  Sibley  put  in 
an  offer,  which  was  accepted  by  the  secretary  of  the  treasury  on  Septem- 
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ber  22,  1860,  and  the  line  from  Omaha  westward  to  the  Pacific  ocean 
was  constructed  and  put  in  operation.  While  the  construction  of  this 
line  was  carried  on  in  the  names  of  other  corporations, — as  was  also  the 
contract,  the  personal  agreement  of  Mr.  Sibley, — ^yet  all  was  at  the  in- 
stance and  for  the  benefit  of  the  Western  Union  Company,  and  those 
corporations  were  subsequently  merged  in,  and  the  contract  transferred 
to,  that  company.  It  was  this  line,  thus  aided  by  the  government, 
whose  transfer  to  the  right  of  way  was  authorized  by  section  19.  Now, 
this  section  19  grants  some  rights  and  privileges,  but  what  are  they? 
Evidently,  with  the  broadest  construction,  only  the  privilege  of  transfer- 
ring by  arrangement  the  telegraphic  franchise  to  the  named  telegraph 
companies.  It  was  a  privilege  to  the  railroad  company;  and  it  was  the 
Union  Pacific  Railroad  Company  alone  which,  so  far  as  this  case  is  con- 
cerned, had  the  benefit  of  such  section.  It  had  the  option  either  to 
build  a  telegraph  line  and  accept  the  franchise  itself,  or  transfer  the 
same  by  agreement  to  those  telegraph  companies.  It  exercised  this  op- 
tion, and  built  a  telegraph  line  irom  Omaha  toOgden;  and  the  telegraph 
companies,  on  their  part,  exercised  the  right,  given  in  the  last  part  of 
the  section,  of  transferring  their  line  to  the  right  of  way.  The  privilege 
given  to  the  railroad  company  was  not  of  building  the  telegraph  line, 
and  then  leasing  it  to  some  other  company,  or  transferring  it,  with 
the  telegraphic  franchise,  to  such  other  company.  Indeed,  reading  the 
section  narrowly,  and  by  the  letter,  it,  as  counsel  for  the  government 
says,  refers  only  to  an  arrangement  for  the  construction,  and  does  not 
include  the  operation  and  maintenance,  of  the  telegraph  line.  While 
the  section  may  have  a  broader  meaning,  and  include  the  whole  fran- 
chise, yet  the  use  of  the  single  word  "construction"  limits  the  option  to 
that  which  includes  construction,  and  means  simply  that,  in  view  of  the 
hazard  and  magnitude  of  the  enterprise,  the  railroad  company  was  given 
the  privilege  of  transferring  the  telegraph  burden  at  the  commencement 
to  companies  which  already  had  a  telegraph  line,  and  cannot  be  con- 
strued as  giving  to  the  railroad  company  a  general  permission,  after  it 
has  accepted  the  whole  franchise  and  built  a  telegraph  line,  to  lease  or 
otherwise  transfer  that  and  the  telegraphic  franchise  to  another  com- 
pany. Such  was  the  construction  placed  upon  this  section  by  Judge 
McCrary  and  Justice  Miller,  as  far  back  as  1880,  in  suits  then  pend- 
ing between  the  Western  Union  Telegraph  Company  and  the  Union 
Pacific  Railway  Company.  1  McCrary,  418,  541,  581,  586,  1  Fed. 
Rep.  745,  and  3  Fed.  Rep.  1,  423,  721.  In  the  last  case,  on  the  last 
page,  may  be  found  the  language  of  Mr.  Justice  Miller,  as  follows: 

"I  concur  with  Judge  McCrary  in  the  opinions  deliver^  by  him  on  the 
former  applications  before  him  to  dissolve  this  injunction,  tlmt  on  the  face  of 
the  acts  of  congress  of  1862  and  18G4,  called  •  The  Pacific  Railroad  Acts,'  the 
obligation  of  building  a  telegraph  line  along  its  right  of  way,  Ind  of  operating 
that  line,  or  having  it  operated  under  the  control  of  therailro»  company,  was 
an  obligation  which  they  could  not  abandon,  and  which  wasii  consistent  with 
the  contract  made  in  this  case,  so  far  as  those  two  acts  are 
that,  if  the  case  rested  on  the  provision  of  those  original 
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vould  be  voidt  as  in  violation  of  the  obligations  imposed  upon  the  railroad 
company  by  those  acts." 

That  litigation  grew  out  of  these  facts:  Prior  thereto  the  Union 
Pacific  Railroad  Company  and  the  Kansas  Pacific  Railway  Company — 
two  of  the  constituent  companies  of  the  present  railway  company  defend- 
'ant — had  made  contracts  with  the  Atlantic  &  Pacific  Telegraph  Company 
and  the  Western  Union  Telegraph  Company,  respectively,  for  the  tele- 
graphic business  on  their  lines.  The  railway  companies  sought  to  break 
those  contracts,  take  possession  of  the  telegraph  lines,  and  make  new  ar- 
rangements with  the  American  Union  Telegraph  Company,  arid  to  pre- 
vent this  action  by  the  railroad  companies  was  the  purpose  of  the  liti- 
gation; so  that  the  question  of  the  powers  of  the  railroad  companies 
came  directly  in  issue.  I  agree  with  those  judges  that  the  privilege 
granted  by  section  19  was  exhausted  when  the  railroad  company  built 
its  telegraph  line,  and  accepted  the  telegraphic  franchise. 

Coming  now  to  the  act  of  July  2,  1864,  commonly  known  as  the 
"Idaho  Act,"  (13  St.  p.  378.)  This  contemplated  a  new  and  independ- 
ent telegraph  line  to  the  Pacific.  This  is  apparent  from  the  title,  read- 
ing, as  it  does,  "for  increased  facilities  of  telegraphic  communication," 
and  it  granted  to  a  company  other  than  those  mentioned  in  the  act 
of  1862,  to  wit,  the  United  States  Telegraph  Company,  the  right  to 
construct  a  line  from  the  Missouri  river  to  the  Pacific,  and  also  author- 
ized the  railroad  companies  to  make  a  like  arrangement  with  this  com- 
pany for  the  construction  of  its  telegraph  line.  What,  if  anything,  was 
done  under  this  act  is  not  entirely  clear  from  the  testimony.  The  coq- 
struction  of  the  Kansas  Pacific  Railroad  from  the  Missouri  river  west- 
ward through  Kansas  was  commenced  by  Samuel  Hallett,  as  a  contractor 
with  the  company.  As  such  contractor,  and  for  the  company,  he  built 
both  the  railroad  and  the  telegraph  line  as  far  as  Lawrence.  Thereafter 
John  D.  Perry,  of  St.  Louis,  and  his  associates,  came  into  possession  and 
control.  From  Lawrence  to  Rossville,  a  distance  of  less  than  50  miles, 
it  would  seem  as  though  the  United  States  Telegraph  Company  and 
the  railroad  company  joined  in  the  expense  of  constructing  the  telegraph 
line,  but  under  what  exact  arrangement  is  not  disclosed.  Then  the 
United  States  Telegraph  Company  was  consolidated  with  the  Western 
Union  Telegraph  Company;  and  the  latter  with  the  railroad  company, 
under  some  arrangement,  afterwards  put  into  a  contract  of  date  October 
1,  1886,  completed  the  telegraph  line  to  Denver.  It  appears  that  at 
the  time  the  act  of  July,  1864,  was  passed  there  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of  New  York,  known  as  the  "United 
States  Telegraph  Company.'*  Shortly  thereafter  it  was  consolidated  with 
three  other  companies  into  a  new  corporation,  bearing  the  same  name, 
and  this  consolidated  company  was  the  one  which  shared  in  the  build- 
ing of  the  telegraph  line  from  Lawrence  to  Rossville.  It  then  consoli- 
dated with  the  Western  Union  Telegraph  Company, — also  a  New  York 
corporation,  and  one  which  controlled  and  afterwards  absorbed  the  cor; 
porations  named  in  the  nineteenth  section  of  the  act  of  1862, — as  the 
owners  of  the  telegraph  line,  and  with  whom  the  railroad  companies 
v.5(XF.no.l — 3 
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were  authorized  to  make  arrangements.  It  may  be  conceded  that  the 
consolidations  were  authorized  by  the  laws  of  the  state  of  New  York; 
but  does  it  follow  Jthat  the  Western  Union  Telegraph  Company,  by  virtue 
thereof,  acquired  the  right  under  the  Idaho  act  to  arrange  for  the  tele- 
graphic franchises  granted  by  the  Union  Pacific  act?  I  think  not.  The 
privilege  given  by  the  Idaho  act  was  personal  to  the  United  StatesT 
Telegraph  Company.  It  was  not  to  it  and  its  assigns,  or  to  it  and  its 
successors.  The  general  rule  is  that  a  grant  of  a  franchise  of  a  public 
nature  is  personal  in  its  character,  and  incapable  of  transfer  without  the 
sanction  of  the  government  making  the  grant  to  any  other  person  or  cor- 
poration. It  creates  a  contract  between  the  government  and  its  grantee, 
and  on  the  part  of  the  latter  carries  with  it  the  obligation  that  it  will 
personally  discharge  the  duties  and  exercise  the  rights  of  that  franchise. 
It  is  true  that  Mr.  Justice  Miller  seemed  to  be  of  opinion,  in  the  case 
referred  to,  that  the  Western  Union  Telegraph  Company  succeeded  to  all 
the  rights  of  the  United  States  Telegraph  Company;  and  yet,  as  the  case 
when  it  came  before  him  was  on  a  motion  to  dissolve  an  injunctioUj 
he  left  this  matter  open  to  further  consideration  on  the  final  hearing. 
In  his  opinion  (page  591,  1  McCrary,  and  page  731,  3  Fed.  Rep.)  he 
says: 

"The  existence  of  this  United  States  Telegraph  Company,  and  the  asser* 
tion  of  the  rights  of  the  Western  Union  Telegraph  Company  under  it,  and 
the  effort  to  show  that  the  contract  now  in  question  was  made  under  the  act 
of  1864  with  the  successor  of  that  company,  is  for  the  first  time  presented  to 
the  court  at  this  hearing,  and  much  that  might  make  it  plain  either  tliat  there 
"^as  such  a  right  or  that  there  was  not  such  a  right  may  possibly  exist  and  be 
brought  to  light  hereafter,  when  the  case  can  be  heard  at  a  final  hearing  on 
the  issues  made  by  the  pleadings;  and  this  branch  of  the  subject  will  there- 
fore be  postponed  for  the  present." 

While  I  am  satisfied  as  to  the  formalities  attending  these  consolida- 
tions, I  am  of  opinion  that  by  them  the  rights  and  privileges  given  to 
the  United  States  Telegraph  Company  by  the  Idaho  act  were  not  trans- 
ferred to  the  Western  Union  Company.  Beyond  the  general  rule  of  law 
referred  to,  it  is  obvious  from  the  legislation  of  congress  that  two  in- 
dependent lines  were  contemplated,  and  that  it  was  not  intended  to 
grant  to  a  company  having  one  line  the  right  to  build  and  operate 
another.  The  companies  which  had  the  line  then  in  existence  were 
known  to  congress.  It  had  given  to  the  railroad  companies  the  right  to 
make  arrangement  with  them,  and  by  that  arrangement  to  make  their 
telegraph  line  the  fulfillment  of  the  telegraph  obUgation  cast  upon  the 
railroad  companies.  If  congress  had  intended  that  the  same  companies 
should  build  and  operate  another  line,  it  could  easily  have  made  the 
grant  to  them.  The  fact  that  it  named  another,  an  independent  com- 
pany, is  evidence  that  competing  lines  were  its  purpose;  and  with  that 
purpose  obvious  on  the  lace  of  these  statutes  it  cannot  be  that  by  con- 
solidation this  purpose  could  be  frustrated. 

It  may  be  said  that  the  law  of  New  York  authorizing  consolidation  of 
corporations  was  in  force  at  the  time  of  the  passage  by  congress  of  the 
act  of  July  2,  1864;   that  congress  must  be  presumed  to  have  known 
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this,  and  therefore  impliedly  consented  to  any  subsequent  transfer  of  the 
franchise  granted  by  that  act  to  any  company  into  which  the  United 
States  Telegraph  CJompany  might  lawfully  be  consolidated;  and  there  is 
force  in  the  argument.  If  the  subject  of  the  grant  was  land  or  other 
tangible  property,  it  would,  in  the  absence  of  restrictive  words  in  the  act 
of  congress,  be  true  that  the  subsequent  disposal  of  such  tangible  prop- 
erty could  be  made  by  the  grantee  corporation  in  any  way  authorized 
by  the  laws  of  the  state  of  New  York.  But  there  is  an  element  of  per- 
sonality of  obligation  in  a  franchise  which  is  not  found  in  a  grant  of  tan^ 
gible  property,  and,  in  view  of  the  intent  of  congress,  displayed  by  its 
several  acts,  the  true  construction  seems  to  me  to  be  that  it  granted 
this  franchise  and  privilege  to  be  exercised  by  the  corporation  named  as 
grantee,  and  by  it  alone,  and  only  so  long  as  it  preserved  an  independ- 
ent corporate  existence. 

It  is  worthy  of  note,  also,  that  when  the  application  was  made  by  the 
Kansas  road  for  the  government  aid  promised  on  completion  of  the  first 
40  miles,  the  affidavit  of  the  president  stated  "that  said  company  have 
completed  about  40  consecutive  miles  of  said  railway  and  telegraph, 
ready  for  the  service  contemplated  by  the  acts  of  congress  of  1862  and 
1864;"  also  that  the  act  of  March  3,  1869,  (15  St.  p.  324,)  authorizing 
an  arrangement  by  which  the  Denver  &  Pacific  Railway  &  Telegraph 
Company  should  have  the  benefit  of  the  Pacific  Railroad  acts  so  far  as 
respects  that  portion  of  the  Kansas  branch  which  lies  between  Denver 
and  Cheyenne,  in  terms  authorized  the  Kansas  Company  to  contract 
with  the  Denver  Company  "for  the  construction,  operation,  and  mainte- 
nance of  that  part  of  its  line  of  railroad  and  telegraph  between  Denver," 
etc. ,  with  the  proviso  in  section  2  that  there  should  be  "a  continuous  line 
of  railroad  and  telegraph  from  Kansas  City,  by  way  of  Denver,  to  Chey- 
enne." Obviously  this  legislation  was  upon  the  assumption  by  con- 
gress— an  assumption  based,  doubtless,  on  the  report  made  by  the 
president  of  the  Kansas  Company — that  that  company  had  made  no  con- 
tract with  the  United  States  Telegraph  Company,  and  was  the  builder 
and  owner  of  both  the  railroad  and  telegraph  line  from  Kansas  City 
westward.  More  than  that,  the  articles  of  consolidation,  signed  in  1880, 
by  which  the  Union  Pacific  Railroad  Company,  the  Kansas  Pacific  Rail- 
way Company,  and  the  Denver  &  Pacific  Railway  &  Telegraph  Company 
were  consolidated  vinto  the  present  railway  company  defendant,  recite 
that  the  first-named  company  owns  its  line  of  railroad  and  telegraph, 
and  that  the  second  company  owns  and  operates  its  railroad  and  tele- 
graph line.  These  recitals,  good  against  the  railway  company,  seem  to 
imply  that  up  to  the  time  of  the  contract  complained  of  the  same  cor- 
porations owned  both  railroad  and  telegraph,  whatever  privileges  of  use 
of  the  latter  might  by  previous  contracts  have  been  transferred  to  other 
companies.  These  considerations  lead  to  the  conclusion  that  at  the  time 
of  that  contract  the  double  franchise  of  railroad  and  telegraph  lines  re- 
mained intact  in  the  railway  company,  incapable  of  alienation  without 
further  sanctioi)  of  congress.  Hence,  irrespective  of  the  reservation  in 
the  original  Pacific  Railroad  acts  of  the  right  to  "add  to,  alter,  amende 
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or  repeal,*^  and  the  provision  in  the  act  of  1888  directing  the  personal 
exercise  of  the  telegraphic  franchise  by  the  railroad  company,  I  should 
be  forced  to  examine  the  contract  of  1881  as  the  act  of  a  company, 
charged  with  a  railroad  and  telegraphic  franchise,  and  incapable  of  alien- 
ating either.  But  the  act  of  1888  is  not  to  be  ignored.  It  is  pertinent, 
for  it  removes  all  doubts.  It  is  a  valid  exercise  by  congress  of  its  power 
to  alter  and  amend.  It  does  not  purport  to  grant  a  new  or  take  away  an 
old  franchise.  It  attempts  simply  to  regulate  the  manner  in  which  a 
franchise  already  granted  and  possessed  shall  be  exercised,  and  surely 
the  power,  to  regulate  the  manner  of  exercise  is  within  the  reserved  power 
to  alter  and  amend  the  charter.  With  reference  to  the  scope  of  this 
power  to  alter  and  amend,  and  concerning  the  present  railway  company 
defendant  and  its  charter,  Chief  Justice  Waite  said  in  the  Sinking  Fund 
Cam,  99  U.  S..  700,  720: 

**We  are  of  the  opinion  that  congress  not  only  retains,  but  has  given 
special  notice  of  its  intention  to  retain,  full  and  complete  power  to  make  such 
alterations  and  amendments  of  the  charter  as  come  within  the  just  scope  of 
legislative  power.  That  this  power  has  a  limit,  no  one  can  doubt.  All 
agree  that  it  cannot  be  used  to  take  away  property  already  acquired  under 
the  operation  of  the  charter,  or  to  deprive  the  corporation  of  the  fruits 
actually  reduced  to  possession  of  contracts  lawfully  made;  but,  as  was  said 
by  this  court,  through  Mr.  Justice  Clifford,  in  Miller  v.  State^  15  Wall. 
498:  *It  may  safely  be  affirmed  that  the  reserved  power  may  be  exercised, 
and  to  almost  any  extent,  to  carry  into  effect  the  original  purposes  of  the 
grant,  or  to  secure  the  due  administration  of  its  affairs,  so  as  to  protect  the 
riglits  of  stockholders  and  of  creditors,  and  for  the  proper  disposition  of  its 
assets;'  and  again,  in  Holyoke  Co.  v.  Lyman,  Id.  519: '  To  protect  the  rights 
of  the  public  and  of  thejcorporators,  or  to  promote  the  due  administration  of 
the  affairs  of  the  corporation.'  Mr.  Justice  Field,  also  speaking  for  the 
court,  was  even  more  explicit  when,  in  Tomlinson  v.  Jeisupt  Id.  459,  he 
said:  *The  reservation  affects  the  entire  relation  between  the  state  and  the 
corporation,  and  places  under  legislative  control  all  rights,  privileges,  and 
immunities  derived  by  its  charter  directly  from  the  state; '  and  again,  as  late 
as  Railroad  Co.  v.  Maine,  96  U.  S.  510:  *  By  the  reservation  the  state  re* 
tained  the  power  to  alter  it  [the  charter]  in  all  particulars  constituting  the 
grant  to  the  new  company  formed  under  it  of  corporate  rights,  privileges, 
and  immunities.'  Mr.  Justice  Swayne,  in  Shields  v.  Ohio,  95  U.  S.  324, 
says,  by  way  of  limitation:  *  The  alterations  must  be  reasonable.  They  must 
be  made  in  good  faith,  and  be  consistent  with  the  object  and  scope  of  the  act 
of  incorporation.  Sheer  oppression  and  wrong  cannot  be  inflicted  under  the 
guise  of  amendment  or  alteration.'  The  rules,  as  here  laid  down,  are  fully 
sustained  by  authority.    Further  citations  are  unnecessai*y." 

Nothing  need  be  added  to  this  definition  of  the  scope  and  limits  of 
such  a  power.  Within  that  definition  the  act  of  1888  was  valid  legisla- 
tion; and  it,  in  effect,  says  to  the  railway  companies:  "J  >twithstanding 
you  may  have  in  the  past  discharged  the  duties  of  y  ur  telegraphic 
franchise  through  other  corporations  and  by  other  instrui  entalities,  you 
must  in  the  future  discharge  them  solely  through  your  i  mployes."  It 
orders  oflf  from  this  franchise  all  other  corporations. 

Coming,  then,  to  the  contract,  it  is  too  long  to  be  quot  d  in  full.  Its 
obvious  purpose  and  expected  effect,  and,  in  view  of  the  i  ^stimony  as  to 
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what  has  taken  place  since,  it  may  be  added,  its  actual  result,  was  and 
has  been  to  transfer  the  telegraphic  franchise  to  the  Western  Union 
Telegraph  Crompany.  It  must  be  borne  in  mind  that  this  franchise,  as 
granted  by  the  acts  of  1862  and  1864,  was  not  the  mere  right  to  place  a 
telegraph  wire  along  the  railroad  for  its  sole  use.  A  telegraph  wire  is  a 
necessary  part  of  a  complete  railroad  under  the  urgencies  of  railway 
operation  to-day.  The  grant  of  a  franchise  to  build  a  railway  carries 
with  it  the  right  to  add  such  a  wire.  It  is  as  much  a  part  of  the  railroad 
as  its  depots  or  its  wrecking  trains.  So  nothing  of  this  kind  was  con- 
templated in  the  telegraphic  franchise  granted  by  the  acts  of  1862  and 
1864.  What  was  meant  was  a  telegraph  line  for  public  and  commer- 
cial use,  as  independent  and  complete  in  itself  as  though  not  built  along 
the  railroad  right  of  way,  or  used  at  all  in  connection  with  its  operation. 
Now,  this  contract  operates  to  transfer  such  telegraphic  franchise  to  the 
Western  Union  Telegraph  Company,  and  was  intended  to  make  it  the 
exclusive  beneficiary  thereof.  Its  purpose,  as  declared,  is  "of  provid- 
ing telegraphic  facilities  for  the  parties  hereto,  and  of  maintaining  and 
operating  the  lines  of  telegraph  along  the  railway  company's  railroads 
in  the  most  economical  manner  in  the  interest  of  both  parties,  and  for 
the  purpose  of  fulfilling  the  obligations  of  the  railway  company  to  the 
government  of  the  United  States  and  the  public  in  respect  to  the  tele- 
graphic service  required  by  the  act  of  congress  of  July  1,  1862."  The 
third  clause  reads  that — 

**Tbe  railway  company,  so  far  as  it  legally  may,  hereby  grants  and  agrees 
to  assure  to  the  telegraph  company  the  exclusive  right  of  way  on,  along, 
upon,  and  under  the  line,  lands,  and  bridges  of  the  railway  company,  and 
any  extensions  and  branches  thereof,  for  the  construction,  maintenance, 
operation,  and  use  of  lines  of  poles  and  wires,  or  either  of  them,  or  under- 
ground or  other  system  of  communication  for  commercial  or  public  uses  or 
business,  *  *  *  and  the  railway  company  will  not  transport  men  or. 
material  for  the  construction  or  operation  of  a  line  of  poles  and  wire  or  wires 
or  underground  or  other  system  of  communication  in  competition  with  the 
lines  of  the  telegraph  company,  party  hereto,  except  at  and  for  the  railwajr 
company's  regular  local  rates^  nor  will  it  furnish  for  any  competing  line  any 
facilities  or  assistance  that  it  may  lawfully  withhold,  nor  stop  its  trains,  nor 
distribute  giaterial  therefor  at  other  than  regular  stations:  provided,  always, 
that  in  protecting  and  defending  the  exclusive  rights  -given  by  this  contract 
the  telegraph  company  may  use  and  proceed  in  the  name  of  the  railway  com- 
pany, but  shall  indemnify  and  save  harmless  the  railway  company  from  any 
and  all  damages*  costs,  charges,  and  legal  expenses  incurred  therein  or 
thereby." 

And  the  fourth  clause  provides  that— 

'*It  is  mutually  understood  and  agreed  that  all  of  the  telegraph  lines  and 
wires  covered  by  this  contract,  whether  belonging  to  or  used  by  the  telegraph 
company  or  the  railway  company,  for  the  purposes  of  this  contract,  as  herein 
J  provided,  shall  form  part  of  the  general  system  of  the  telegraph  company. 

I  The  railway  company  further  agrees  that  its  employes  shall  transmit  over 

I  the  lines  owned,  controlled,  or  operated  by  the  parties  hereto  all  commercial 

;  telegraph  business  offered  at  the  railway  company's  offices,  and  shall  account 

to  the  telegraph  company  exclusively  for  all  of  such  business  and  the  receipts 
t  thereon,  as  provided  herein.    No  employe  of  the  railway  company  shall. 
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while  in  its  service,  be  employed  by,  or  have  any  connection  with,  any  other 
telegraph  company  than  the  telegraph  company  party  hereto,  and  the  tele- 
graph company  shall  have  the  exclusive  right  to  the  occupancy  of  and  con- 
nection with  the  railway  company's  depots  or  station  houses  for  commercial 
or  public  telegraph  purposes  as  against  any  other  telegraph  company:  pro- 
vided, that  if  any  person  or  party,  or  any  officer  of  the  government,  tender  a 
message  for  transmission  over  the  railway  telegraph  lines  between  Council 
Bluffs  and  Ogden,  at  any  railway  telegraph  station  between  those  points* 
and  require  that  the  service  be  rendered  by  the  railway  company,  the 
operator  to  whom  the  same  is  tendered  shall  receive  and  forward  the  same, 
accordingly,  at  the  rates  to  be  fixed  by  the  railway  company,  to  the  point  of 
destination,  if  not  beyond  its  own  lines.  If  the  destination  of  said  message 
be  beyond  said  railway  company's  lines,  the  telegraph  company,  when  receiv- 
ing the  same  at  the  point  at  which  it  leaves  the  said  railway  lines,  may  de- 
mand the  prepayment  of  tolls  for  the  service  of  forwarding  the  message  on 
its  own  lines:  provided,  however,  that  the  local  receipts  of  the  railway 
company  on  such  messages  shall  be  divided  between  the  parties  hereto  in  the 
same  manner  and  subject  to  the  same  conditions  as  provided  in  the  tenth 
clause  of  this  agreement." 

Further,  in  the  5th,  6th,  and  7th  clauses  we  find  these  provisions: 

^^ Fifth.  The  railway  company  agrees  to  furnish  at  its  own  expense  all  the 
labor,  except  a  foreman,  for  the  maintenance,  repair,  and  renewal  or  recon- 
struction of  the  existing  lines  and  wires  along  all  the  railway  company's 
railroads,  and  for  the  construction,  maintenance,  repair,  and  renewal  or 
reconstruction  of  such  additional  wires  or  lines  of  poles  and  wires  as  may  be 
required  for  commercial  or  railroad  telegraph  purposes  along  said  railroads, 
apd  along  future  branches  and  extensions  thereof,  and  along  new  railroads 
constructed  or  acquired  by  the  railroad  company,  except  as  modified  in  the 
sixth  clause  hereof.  The  telegraph  company  shall  furnish  a  foreman  skilled 
in  the  work  of  telegraph  construction,  who  shall  have  charge  of  the  con- 
struction and  reconstruction  of  the  lines  and  wires  and  the  direction  of  the 
labor  furnished  by  the  railway  company  for  such  purposes,  said  foreman  to 
be  subordinate  to  the  superintendent  mentioned  in  article  twelfth  of  this 
agreement. 

*' Sixth.  Kach  party  hereto  shall  pay  one-half  of  the  entire  cost  of  all  poles, 
wires,  insulators,  tools,  and  other  material  used  for  the  maintenance,  repair, 
and  renewal  or  reconstruction  of  existing  lines  and  wires  along  all  of  the  rail- 
Way  company's  railroads,  and  for  the  construction,  maintenance,  repair,  and 
renewal  or  reconstruction  of  such  additional  wires  or  lines  of  polea  and  wires 
as  may  be  required  for  commercial  or  railroad  telegraph  purposes  along  said 
railroads,  and  along  future  branches  or  extensions  thereof,  and  along  new  rail- 
roads constructed  or  acquired  by  the  railway  company,  until  the  total  num- 
ber of  wires  shall  amount  to  three  for  the  exclusive  use  of  each  party  hereto 
between  Council  Bluffs  and  Ogden;  two  for  the  exclusive  use  of  each  party 
hereto  b3tween  Kansas  City  and  Denver;  and  one  for  the  exclusive  use  of 
each  party  hereto  on  all  other  portions  of  the  railway  company's  railroad 
branches  and  extensions.  Each  party  hereto  shall  pay  the  entire  cost  of  the 
construction,  maintenance,  repair,  and  renewal  or  reconstruction  of  wires  for 
its  exclusive  use  in  excess  of  the  number  hereinbefore  mentioned.  The  ma- 
terial of  the  telegraph  company  for  additional  wires  to  be  transported  free  of 
charge  by  the  railway  company  over  its  ovirn  lines,  as  hereinafter  provided. 
The  telegraph  company  agrees  to  furnish  at  its  own  expense  all  blanks  and 
stationery  for  commercial  or  other  public  telegraph  business,  and  all  instru- 
ments, main  and  local  batteries,  and  battery  material  for  the  operation  of  its 
own  and  the  railway  company's  wires  and  offices. 
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**8€i>enth.  Each  party  hereto  shall  have  the  exclusive  use,  under  the  divis- 
ion of  the  cost  of  material  hereinbefore  provided,  of  not  exceeding  three  wires 
between  Council  Bluffs*  Iowa,  and  Ogden,  Utah,  and  not  exceeding  two 
wires  between  Kansas  City,  Mo.,  and  Denver,  Col.,  and  not  exceeding  one 
wire  on  all  other  portions  of  the  railway  company^s  raili^oads:  provided,  how- 
ever, tliat  in  case  eitlier  party  hereto  shall  require  additional  wires  between 
said  places  hereinbefore  mentioned,  or  along  ciny  of  the  other  railroads  of  the 
railway  company,  the  party  requiring  such  additional  wire  or  wires  shall 
furnish  at  its  own  expense  all  the  material  for  the  construction,  maintenance, 
repair,  and  renewal  or  reconstruction  of  such  additional  wire  or  wires." 

Also  in  the  9th,  10th,  12th,  13th,  and  14th  clauses  these  provisions: 

"Ninth,  The  railway  company  agrees  to  transport  free  of  charge  over  its 
railroads,  upon  application  of  the  superintendent  or  other  officer  of  the  tele- 
graph company,  all  officers  of  the  telegraph  company  when  traveling  on  its 
business,  and  all  employes  of  the  telegraph  company  when  traveling  on  the 
telegraph  company's  business  connected  with  or  pertaining  to  the  lines  or 
wires  and  offices  along  any  of  the  railroad  company's  railroads.  And  the 
railroad  company  further  agrees  to  transport  and  distribute  free  of  charge 
along  the  line  of  any  and  all  its  railroads  all  poles  and  other  materials  for  the 
construction,  maintenance,  operation,  repair,  or  reconstruction  of  the  lines 
and  wires  covered  by  this  agreement,  and  of  such  additional  wires  or  lines  of 
poles  and  wires  as  may  be  erected  under  and  in  pursuance  of  the  provisions 
of  this  agreement;  also  all  material  and  supplies  for  the  establishment,  main- 
tenance, and  operation  of  the  offices  along  said  railroads;  it  being  understood 
that  no  charge  shall  be  made  for  the  transportation  of  poles  or  other  materi- 
als over  any  of  the  railway  company's  railroads  for  use  on  any  other  of  its 
railroads. 

** Tenth.  The  telegraph  company  agrees  to  supply  instruments  and  local 
batteries,  and  blanks  and  stationery  for  commercial  telegraph  business  as 
hereinbefore  provided,  at  offices  established  and  maintained  by  the  railway 
company.  At  all  telegraph  stations  of  the  railway  company  its  employes  shall 
receive,  transmit,  and  deliver  such  commercial  or  public  messages  as  may  be 
offered,  and  shall  render  to  the  telegraph  company  monthly  statements  of 
such  business,  and  full  accounts  of  all  receipts  therefrom,  and  the  railway 
company  shall  cause  all  of  such  receipts  to  be  paid  over  to  the  telegraph  com- 
pany monthly.  As  compensation  to  the  railway  company  for  the  services 
herein  provided  for,  the  telegraph  company  agrees  to  pay  or  return  to  the 
railway  company  monthly  one  half  of  the  cash  receipts  at  telegraph  stations 
maintained  and  operated  by  and  at  the  expense  of  the  railway  company,  tolls  . 
on  ocean  cable  messages  and  tolls  for  lines  of  other  companies  excepteil,  all 
of  which  shall  be  retained  by  the  telegraph  company,  it  being  understood 
that  the  railway  company  shall  not  be  entitled  to  any  portion  of  the  tolls  on 
ocean  cable  messages,  or  tolls  belonging  to  lines  of  other  companies,  or  to 
any  portion  of  amounts  checked  against  other  offices.  The  railway  company 
agrees  that  its  employes  shall  not  compete  with  the  telegraph  company's  of- 
fices in  the  transaction  of  commercial  telegraph  business  at  any  point  where 
the  telegraph  company  may  now  or  hereafter  have  an  office  separate  from  the 
railway  company's  office,  by  cutting  rates  or  by  active  efforts  to  divert  busi- 
ness from  the  telegraph  company." 

'^Tweifth.  It  is  further  agreed  that  the  management  of  the  wires,  the  re- 
pairs of  all  the  lines  along  the  railway  company's  railroads,  and  the  distribu- 
tion of  all  materials  for  use  on  said  lines,  shall  be  under  the  supervision  and 
control  of  a  competent  superintendent,  who  shall  be  appointed  and  paid 
Jointly  by  the  parties  hereto,  and  whose  salary  shall  be  fixed  by  mutual  agree- 
ment; and  said  superintendent  shall  be  equally  the  servant  of  each  of  the 
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parties  hereto,  and  shall,  as  far  as  practicahle,  protect  and  harmonize  the  in- 
terest of  both  parties  hereto  in  the  transaction  of  the  railroad  and  commer* 
cial  telegraph  basiness  along  the  railway  company's  railroads. 

** Thirteenth,  The  railway  company  shall  have  the  right  to  the  free  use  of 
any  telegraphic  patent  rights  or  new  discoveries  or  inventions  that  the  tele- 
graph  company  now  owns  and  uses  in  its  general  telegraph  business,  or 
which  it  may  hereafter  own  and  use  as  aforesaid,  so  far  as  the  same  may  be 
necessary  to  properly  carry  on  the  business  of  railroad  telegraphing  on  the 
line  of  said  railroads  as  provided  for  herein. 

*^ Fourteenth.  The  telegraph  company  hereby  promises  and  agrees  to  as- 
sume and  protect  the  railway  company  from  the  payment  of  all  taxes  levied 
and  assessed  upon  the  telegraph  property  belonging  to  either  of  the  parties  to 
this  agreement." 

The  import  of  these  varions  provisioDS  is  clear.  They  mean  that  the 
telegraphic  business  and  the  telegraphic  franchise,  in  the  sense  we  have 
defined  it,  should  be  exercised  by  the  Western  Union  Tel^raph  Com- 
pany, and  that  no  other  company — railway  or  telegraph — should  touch 
it.  The  purpose  was — a  purpose  disclosed  by  every  section  and  line  of 
the  contract — that  the  public  and  commercial  use  of  the  telegraph  wires 
should  belong  to  the  Western  Union  Company,  leaving  to  the  railroad 
company  only  so  much  use  of  the  telegraph  wires  as  was  neoessary  for 
its  own  business.  That  such  was  the  contemplation  of  the  parties  in 
this  contract  is  evident,  not  only  from  its  provisions,  but  from  tlie  act- 
ual workings  subsequent  thereto.  The  Western  Union  Company  trans- 
acts the  commercial  business,  and  the  railroad  wires  are  used  exclusively 
or  substantially  so  for  the  railroad  business.  The  telegraphic  franchise 
is  in  fact  separated  from  the  railway  company,  and  exercised  by  the 
Western  Union  Company.  The  telt^raph  superintendent  of  the  railway 
company,  Mr.  Korty,  says  in  his  testimony  that — 

''The  Union  Pacific  has  four  wires  from  Omaha  to  North  Platte,  and  three 
from  North  Platte  to  Ogden.  The  other  wires  on  the  poles  are  used  exclu- 
sively by  the  Western  Union  Company  for  commercial  telegraph  business. 
The  three  or  four  wires  of  the  railroad  company  are  entirely  used  by  it  for 
operating  its  roads.  It  would  not  be  practicable  to  operate  those  wires  for 
general  commercial  business  without  seriously  interfering  with  the  railroad 
business,  and  the  railroad  company's  wires  would  be  inadequate  to  carry  any 
additional  business." 

Of  similar  effect  is  the  testimony  of  J.  J.  Dickey,  the  western  super- 
intendent of  the  Western  Union  Company.  The  report  made  in  1889 
to  the  interstate  commerce  commission  by  the  comptroller  of  the  Union 
Pacific  Railway  Company  states  that — 

**The  wires  owned  by  the  railway  company  are  used  for  its  railway  business, 
and  those  owned  by  the  telegraph  company  are  used  for  commercial  business." 

In  the  bill  filed  immediately  after  the  passage  of  the  act  of  1888  by 
the  Western  Union  Telegraph  Company  against  the  Union  Pacific  Rail- 
way Company,  in  which  an  injunction  was  sought  by  the  former  against 
the  latter  to  restrain  any  inteiference  with  the  contract  of  1881,  it  is  al- 
leged by  the  telegraph  company,  in  paragraph  12,  that — 

"The  said  wires  used  by  the  defendant  in  the  operation  of  its  road  are  not 
equal  to  its  necessities  in  that  behalf,  and  it  is  impossible  for  it  to  do  any 
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business  for  the  public  or  other  companies  on  said  wires  without  seriously  in- 
terfering with  and  impeding  the  operation  of  its  engines,  cars,  and  trains; 
and,  if  it  undertakes  to  do  so,  it  will  be  under  the  necessity  of  using  your 
orator's  Ave  wires,  or  some  of  them.  Upon  your  orator's  said  wires  is  car- 
ried on  almost  the  entire  transcontinental  business  of  the  Union.  Nor  can 
your  orator  submit  to  any  interference  therewith  by  the  defendant  or  any 
other  party  without  seriously  impeding  and  dUsarranging  that  business  to  its 
great  loss  and  the  public's  inconvenience." 

And  in  the  brief  in  this  case  the  counsel  for  the  Western  Union  CJom- 
pany,  replying  to  one  suggestion,  say: 

''This  objection,  however,  is  easily  met  by  the  fact  that  the  railway  com« 
pany  has,  under  the  contract  of  1881,  employed  us  to  operate  its  lines  for 
commercial  business,  it  reserving  to  itself  their  operation  for  railroad  busi- 
ness. " 

Clearly,  confessedly,  then,  the  commercial  business  is  transacted  by 
the  Western  Union  Company.  If  the  contract  be  as  suggested, — the 
mere  hiring  by  the  railway  of  the  telegraph  company  to  do  this  busi- 
ness,— there  can  be  no  doubt  of  the  power  of  congress  to  put  an  end  to 
such  hiring,  and  to  compel  the  corporation  which  it  has  created  to  em- 
ploy other  instrumentalities  for  doing  the  work.  But  I  think  the  con- 
cession of  counsel  does  not  come  quite  up  to  the  proof.  The  fact  is,  the 
commercial  telegraph  business  is  as  fully  in  the  hands  and  under  the 
control  of  the  Western  Union  Company  as  if  the  wires  did  not  run  along 
the  right  of  way,  and  their  working  was  wholly  disconnected  from  the 
operation  of  the  railroad;  and  this  result  was  contemplated  and  intended 
by  the  oontract.  So  it  is  that  the  lessons  of  experience  support  and  es- 
tablish the  construction  placed  upon  the  contract  of  1881,  to  the  effect 
that  the  telegraphic  franchise,  as  a  franchise  of  independent,  public,  and 
commercial  transportation,  was  intended  to  be  and  was  transferred  by 
the  railway  company  to  the  Western  Union  Company,  leaving  only  to 
the  former  so  much  use  of  telegraph  wire  as  would  facilitate  and  further 
its  own  railroad  business.  Summing  it  up  in  a  word,  the  purpose  and 
effect  of  that  contract  was  and  has  been  to  transfer  the  full  telegraphic 
franchise  from  the  railway  company  to  the  Western  Union  Company. 
Such  transfer  was  beyond  the  authority  conferred  by  the  acts  of  1862 
and  1864;  and  yet,  to  prevent  any  doubt,  the  government,  in  the  ex- 
ercise of  its  reserved  power  to  alter  and  amend,  by  the  act  of  1888  in 
terms  has  commanded  the  railway  company  to  exercise  all  the  duties  of 
its  telegraphic  franchise,  and  forbidden  the  performance  of  those  duties 
by  any  other  company,  and  through  any  other  instrumentality  than  the 
direct  servants  and  employes  of  the  railway  company. 

As  the  contract  of  1881  contemplates  action  distinctly  forbidden  by 
the  act  of  1888,  two  matters  suggested  by  counsel  for  defendants  seem 
excluded  from  consideration.  It  is  insisted  that  the  practical  working 
of  this  contract  is  pecuniarily  beneficial  to  the  railway  company,  and 
also  that  the  public  interests  are  in  fact  subserved  by  placing  the  com- 
mercial telegraphic  business  along  this  road  in  the  hands  of  that  corpora- 
tion which  practically  controls  the  telegraphic  business  of  the  country. 
Assume  that  both  these  contentions  are  sustainable,  (and  I  am  inclined 
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to  believe  that  they  are,)  yet  I  am  constrained  to  hold  that,  though  es- 
tablished, they  constitute  no  defense  to  the  demand  of  the  government. 
Take  the  first,  and  assume  that  the  testimony  establishes  beyond  ques- 
tion that  the  contract  is  pecuniarUy  beneficial  to  the  railway  company, 
that  it  earns  more  money  by  its  continuance  than  it  would  by  conduct- 
ing through  its  own  employes  the  commercial  telegraph  business,  and 
yet  may  a  court,  by  reason  of  this  fact,  decline  to  enforce  the  plain  man- 
date of  the  government  which  created  this  corporation  and  gave  it  its 
powers?  The  government  is,  it  is  true,  pecuniarily  interested  as  second 
mortgagee,  but  a  higher  interest  is  that  the  administration  of  its  fran- 
chises should  redound  to  the  general  welfare,  and  not  merely  to  the 
pecuniary  interest  of  its  grantee,  or  even  of  itself.  The  ddlar  is  not 
always  the  test  of  the  real  interest.  It  may  properly  be  sacrificed  if 
anything  of  higher  value  be  thereby  attained.  But  whether  the  dollar 
be  gained  or  lost,  is  not  in  a  matter  of  this  kind  a  question  for  the  courts. 
It  is  for  the  legislative  branch,  as  representative  of  the  popular  will,  to 
settle  all  such  questions.  Given  power  to  act  in  the  legislature,  and  its 
mandatory  action,  the  simple  province  of  the  courts  is  to  enforce  such 
mandate,  and  they  have  no  revisory  determination  as  to  the  wisdom  or 
folly  of  the  commanded  act.  In  U.  S.  v.  Railroad  Co.,  91  U.  S.  72,  91, 
this  court,  by  Mr.  Justice  Davis,  responding  to  a  question  of  this  kind, 
observed: 

'* Counsel  have  dwelt  with  special  emphasis  upon  the  consequences  which 
would  result  from  a  decision  adverse  to  the  appellant.  We  cannot  consider 
them  in  disposing  of  the  questions  arising  upon  this  record.  The  rights  of 
the  parties  rest  upon  a  statute  of  the  United  States.  Its  words,  as  well  as  its 
reason,  spirit,  and  intention,  leave,  in  our  opinion,  no  room  for  doubt  as  to 
its  true  meaning.  We  cannot  sit  in  judgment  upon  its  wisdom  or  policy. 
When  we  have  interpreted  its  provisions,  if  congress  has  power  to  enact  it, 
our  duty  in  connection  with  it  is  ended." 

So  here  I  may  not  sit  in  judgment  upon  the  financial  wisdom  or  folly 
of  this  act  of  1888.  I  may  only  inquire  whether  it  is  within  the  power 
of  congress,  and  whether  its  enforcement  infringes  any  vested  rights  of 
the  defendants.  That  its  enforcement  may  mean  loss  to  either  corpora- 
tion, and  loss  to  the  government,  does  not  determine  the  power  of  con- 
gress, or  absolve  the  courts  from  the  duty  of  enforcing  its  mandates. 

And  so  with  the  other  question.  It  may  be  true,  as  contended, — 
and,  not  disturbed  by  the  common  hue  and  cry  about  monopoly,  I  am 
disposed  to  believe  that  it  is  true, — that  the  real  interests  of  the  public 
are  subserved  by  the  consolidation  of  the  various  transportation  systems, 
and  that  the  putting  into  the  hands  and  under  the  control  of  one  corpora- 
tion the  telegraphic  business  of  the  country  would  secure  to  the  public 
cheaper  and  better  service.  But,  like  the  other,  this  is  no  question  for 
the  courts.  This  is  a  government  of .  the  people.  They  express  their 
will  through  legislative  action.  It  would  disarrange  our  system  of  gov- 
ernment, and  would  be  freighted  with  peril,  if  the  courts  attempted  to 
interpose  their  opinions  upon  matters  of  policy,  to  stay  or  thwart  such 
constitutionally  expressed  judgment.     It  is  enough  for  the  courts  to 
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protect  and  enforce  rights,  without  entering  into  questions  of  policy. 
So,  conceding  in  respect  to  these  matters  all  that  is  claimed  by  counsel 
for  defendants  to  be  true,  I  am  of  opinion  that  they  present  no  matters 
into  which  the  court  is  at  liberty  to  inquire,  or  which  in  any  manner 
operate  to  prevent  the  enforcement  of  the  declared  will  of  congress  in  the 
act  of  1888.  Neither  can  there  be  any  question  in  this  case  of  the  right 
of  the  government  to  maintain  this  bill.  It  was  the  creator  of  the  rail- 
way corporation  defendant,  and  a  large  contributor  to  its  finances.  It, 
made  absolutely  a  large  grant  of  lands.  It  loaned  its  own  bonds,  and 
holds  to-day  a  second  mortgage.  By  reason  of  its  governmental  duty  to 
regulate  the  affairs  of  this  corporation,  and  also  its  pecuniary  interest  in 
their  successful  management,  it  may  properly  legislate  in  respect  thereto, 
and  invoke  the  aid  of  the  courts  to  compel  coQipliance  with  its  deter- 
mination. And  when  it  is  the  complainant  the  inquiry  is  different  and 
broader  than  when  the  corporations  themselves  are  the  contesting  parties 
or  when  only  individuals  are  challenging  their  action.  The  supervisory 
power  of  the  government  is  plenary,  and  its  commands  to  its  corporate 
creations  must  be  enforced,  unless  they  trespass  upon  some  vested  rights 
of  property. 

The  only  remaining  question  which  I  deem  important  to  consider  is 
the  objection  made  to  the  jurisdiction  of  a  court  of  equity.  It  is  urged 
that  if  a  duty  is  cast  upon  these  corporations,  it  must  be  enforced  by 
mandamus.  1  had  occasion  to  notice  this  question  in  the  case  of  Chicago, 
R.  L  &  P,  R.  Co.-  V.  Union  Fac.  Ry.  Co, ,47  Fed.  Rep.  15,  and  deem  it 
unnecessary  to  add  anything  to  my  observations  in  that  opinion.  There 
is  something  to  be  considered  beyond  the  mere  mandate  to  obey  the  act 
of  1888.  The  Western  Union  Telegraph  Company  has  property  along 
the  line  of  the  railway  company.  The  determination  of  its  interests 
therein,  protection  against  their  sacrifice,  and  the  securing  of  payment 
to  it  from  the  railway  company  are  matters  which  cannot  be  settled  by 
a  court  of  law  in  proceedings  in  .Tnandamtis.  A  court  of  equity,  with 
its  flexible  procedure,  can  alone  meet  all  these  exigencies.  The  juris- 
diction of  such  a  court  seems  to  me  necessary  and  unquestionable.  A 
decree  will  therefore  be  entered  in  favor  of  the  complainant,  setting 
aside  the  contract  of  1881,  and  putting  an  end  to  the  relations  created 
by  and  subsisting  under  it  between  the  two  defendants,  and  with  it  a 
mandatory  injunction  upon  the  railway  company  to  hereafter,  by  its 
own  agents  and  employes,  and  not  through  the  instrumentality  of  the 
Western  Union  Company,  exercise  all  the  duties  created  by  the  tele- 
graphic franchise  of  the  acts  of  1862  and  1864,  and  directing  the  latter 
company  to  vacate  all  the  offices  of  the  railroad  company,  with  leave  to 
the  Western  Union  Company  to  apply  for  and  have  stated  an  account 
between  it  and  the  railway  company,  as  to  the  value  of  its  property 
along  the  line  of  the  latter's  railroads,  and  jointly  used  by  the  two  com- 
panies, and  for  such  other  relief  as  equity  and  good  conscience  require. 

Memorandum.  A  copy  of  this  opinion  is  sent  to  each  of  the  counse]  in 
the  case.    The  counsel  for  the  government  can  prepare  a  form  of  decree,  and 
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submit  it  to  the  counsel  for  defendants:  and,  in  case  of  disagreement  as  to 
the  terms,  it  must  be  summitted  tu  me  with  the  suggestions  of  the  parties, 
and  no  entry  of  record  will  be  made  till  I  have  approved  it.  I  have  purposely 
directed  a  decree  which  shall  be  final  in  character  in  order  that  an  appeal  may 
be  tal^en,  and  the  rights  of  the  parties  fully  settled,  before  the  labor  and  ex- 
pense of  accounting  shall,  if  finally  ordered,  be  undertaken. 


A 


Francb  v.  Howard  County. 

(Circuit  CourU  W.  D.  Texas,  El  Paso  Division,    April  9, 1893.; 

!•  CouNTTBB— Bonds— EzGESsrvB  Issub— Innocent  Purchasbbs. 

Under  Gen.  Laws  Tesf.  1881,  pp.  5,  6,  authorizing  coanties  to  iBsue  bonds  for  the 
erection  of  court-houses,  Howard  county  issued  bonds  in  May,  1883,  which,  on  ac- 
count of  an  error,  were  recalled  and  canceled,  and  a  new  series  issued  in  Novem- 
ber, 1888.  Between  these  dates  an  amendment  to  the  constitution  was  adopted,  re- 
ducing the  rate  of  taxation  allowed  to  be  levied  by  counties  for  the  erection  of 
public  buildings.  The  plaintiff  bought  in  open  market  some  of  the  bonds  issued  in 
Ifovember,  1888,  and  sues  for  the  interest  due  upon  them.    Beld,  that  he  was  a 

Eurchaser  with  notice  of  the  constitution  as  amended,  and  that,  as  be  claimed  no 
iterest  under  the  contract  for  the  erection  of  the  court-house,  the  amendment  ap- 
plied to  the  bonds  in  his  hands. 
9.  Same— Authority  to  Issue  Bonds— State  Laws. 

While  counties  generally  have  no  power  to  issue  negotiable  secnrlties  unless  spe- 
ciallv  authorized  by  law,  this  is  a  question  of  state  policy,  and  should  be  governed 
by  the  decisions  of  the  state  courts. 
8.  Sahb— Laws  op  Texas. 

In  Texas,  the  counties,  in  the  absence  of  legislative  authority,  have  no  power  to 
issue  negotiable  securities.    Nolan  Co.  v.  State,  (Tex.  Sup.)  17  S.  W.  Rep.  826; 
Robertson  v.  Breedlove,  61  Tex.  816,  followed. 
4.  Same— Innoobnt  Purchasers— Bonds  Partly  Invalid. 

The  bonds  issued  by  a  county  in  excess  of  the  amount  allowed  by  law  are  void, 
and  their  collection  cannot  be  enforced  even  by  a  bona  fide  purchaser  for  value; 
and  when  a  number  of  bonds,  partly  invalid  on  this  account,  are  issued  and  deliv- 
ered at  the  same  time,  or  at  different  times  as  part  of  one  transaction,  the  Invalid 
portion  should  be  equally  distributed  among  all,  and  none  should  have  priority. 
6.  Same— Amount  Issuablb. 

Gen.  Laws  Tex.  1881,  pp.  5,  6,  %  1,  confers  authoritv  upon  oou^ities  ''to  issue  bonds 
in  such  amount  as  may  be  necessary  to  erect  a  suitable  ouilding  for  a  court-house ;  ** 
but  section  8  of  the  same  act  declares  that  the  county  shall  not  issue  a  larger  num- 
ber of  bonds  than  can  be  liquidated  in  10  years  by  an  annual  tax  of  one-fourth  of 
1  per  cent,  upon  the  property  in  the  county.  Held,  that  the  latter  section  must  be 
construed  as  a  limitation  upon  the  former.  Russell  v.  Cage,  1  S.  W.  Rep.  270,  66 
Tex.  432,  and  Nolan  Co.  v.  State,  (Tex.  Sup.)  17  8.  W.  Rep.  826,  foUowed. 

6.  Same- Notice. 

In  ascertaining  the  taxable  value  as  a  basis  for  determining  the  amount  of  bonds 
•    which  may  be  issued,  the  olflcial  assessment  rolls  are  the  only  evidence,  and,  these 
being  public  records,  the  purchasers  of  the  bonds,  notwithstanding  any  recitals 
therein,  are  chargeable  witn  notice  of  them,  and  cannot  claim  to  be  innocent  pur- 
chasers. 

7.  Same— Application  op  Proceeds— Estoppel. 

If  a  county  has  authority  to  issue  bonds  for  one  purpose,  and  uses  the  proceeds  of 
such  bonds  for  a  different  purpose,  they  are  not  thereby  invalidated  in  the  hands 
of  an  innocent  purchaser,  and  the  county  is  estopped  from  denying  that  they  were 
issued  for  the  purpose  for  which  they  purportea  to  be  issued. 

8.  Same— Enporoement  of  Bonds— -Jurisdiction  at  Law. 

While  a  suit  in  equity  is  ordinarily  required  to  settle  the  equities  and  rights  of 
bondholders  against  a  county  and  among  themselves,  yet  a  court  of  law  wlU  give 
judgment  in  such  cases  when  warranted  by  the  pleadings  and  proofs. 

At  Law.     Action  by  David  R.  Francis  against  Howard  county,  Tex., 
to  recover  upon  coupons  of  county  bonds. 
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Statement  by  Maxet,  District  Judge: 

This  rait  is  brought  by  plaintiff  to  recover  of  defendant  upon  186  in- 
terest coupons  for  $80  each,  originally  attached  to  certain  negotiable 
court-houso  bonds,  issued  by  defendant  on  the  12th  day  of  November, 
A.  D.  1883.  It  is  alleged  in  the  petition  that  said  bonds  were  duly 
signed,  sealed,  countersigned,  and  registered  as  required  by  law;  that  by 
the  terms  of  each  of  said  bonds  the  county  promised  to  pay  to  J.  H. 
Milliken  &  Co.  or  bearer  the  sum  of  $1,000  at  the  banking-house  of 
Donnell,  Lawson  &  Simpson,  in  the  city  and  state  of  New  York,  15 
years  from  the  date  thereof,  with  interest  at  the  rate  of  8  per  cent,  per 
annum,  payable  annually,  in  installments  of  $80  each,  on  the  10th  day 
of  April  in  each  year,  at  said  banking-house,  on  presentation  and  sur- 
render of  the  proper  interest  coupons  annexed  to  the  bonds.  The  peti- 
tion further  alleges  that  said  bonds,  numbered  2  to  40,  inclusive,  were 
issued  by  the  defendant  county  under  authority  of  an  act  of  the  legisla- 
ture of  the  state  of  Texas  entitled  "An  act  authorizing  the  county  com- 
missioners' court  of  the  several  counties  of  this  state  to  issue  bonds  for 
the  erection  of  a  court-house,  and  to  levy  a  tax  for  the  same,"  approved 
February  11,  A.  D.  1881,  and  in  pursuance  of  an  order  of  the  county 
commissioners'  court  of  said  county  for  the  purpose  of  erecting:  a  suita- 
ble building  for  a  court-house.  Recovery  is  sought  upon  four  sets  of  in- 
terest coupons,  as  follows:  (1)  39  coupons,  numbered  6,  detached  from 
bonds  numbered  2  to  40,  due  April  10, 1888;  (2)  39  coupons,  numbered 
6,  detached  from  bonds  numbered  2  to  40,  due  April  10,  1889;  (3)  29 
coupons,  numbered  7,  detached  from  bonds  numbered  2  to  30,  due 
April  10,  1890;  (4)  29  coupons,  numbered  8,  detached  from  bonds 
numbered  2  to  30,  due  April  10,  1891. 

The  following  averments  of  the  defendant's  answer  present,  substan- 
tially, the  defenses  relied  upon  to  defeat  a  recovery  upon  the  coupons: 

''That  defendant  did  not  at  any  time  execute  and  deliver,  or  authorize  the 
execution  and  delivery  of,  more  than  35  coupon  bonds  of  the  denomination  of 
$1,000  each,  and  numbered  1  to  85,  inclusive,  and  of  the  aggregate  amount 
of  $35,000,  for  the  purpose  of  erecting  a  court-Iiouse.  The  defendant  further 
says  that  if  it  ever  issued,  or  ever  authorized  the  execution  and  delivery  of, 
any  of  said  bonds,  that  the  same  were  executed  and  delivered  for  the  purpose 
of  erecting  a  court-house  and  jail,  and  for  the  purpose  of  sinking  an  artesian 
well,  and  not  for  the  sole  purpose  of  erecting  a  court-house  for  the  defendant. 
*  *  *  And  for  farther  plea  herein  the  defendant  says  that  plaintiff  ought 
not  to  have  and  recover  judgment  herein  against  this  defendant  for  the  fol- 
lowing reasons,  to- wit:  First.  Because  defendant  says  that  if  any  issuance, 
execution,  registration,  or  delivery  of  said  bonds,  or  their  attached  coupons, 
sued  on  by  plaintlfif,  was  ever  authorized  by  the  commissioners'  court  of  said 
defendant,  Howard  county, — and  which  fact  defendant  specially  denies, — 
that  the  same  was  tUtra  vires,  contrary  to  law,  and  above  and  beyond  the 
powers  conferred  upon  said  board  of  commissioners,  officers,  and  agents  by 
law,  for  the  following  reasons,  to- wit:  Because  at  the  time  of  the  pretended 
issuance,  execution,  and  delivery  of  said  bonds  and  attached  coupons  sued  on 
by  plaintiff,  and  at  the  time  of  the  creation  of  said  pretended  indebtedness, 
the  total  value  of  all  the  taxable  property  in  Howard  county  amounted  only 
to  the  sum  of  eight  hundred  and  sixty-three  thousand  and  eleven  and  S8-100 
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dollars;  and  that  said  board  of  commissioners,  officers,  and  agents  had  no 
power  or  authority  of  law  whatever  to  bind  this  defendant  in  a  bonded  in- 
debtedness for  said  purpose  alleged  in  plaintiff's  petition,  except  in  such  an 
amount  as  a  tax  of  one-fourth  of  one  per  cent,  on  said  taxable  wealth  of  de- 
fendant at  that  time  might,  could,  or  would  liquidate,  pay  ofT,  and  discharge, 
after  being  levied,  collected,  and  applied  thereon  for  a  period  of  ten  years, 
which  said  amount  of  said  bonded  indebtedness  defendant  alleges  could  not 
have  lawfully  exceeded  the  sum  of  fifteen  thousand  dollars,  bearing  interest  at 
the  rate  of  8  per  ceut.  per  annum;  and  that  the  issuance,  execution,  and 
delivery  of  $39,000  in  bonds,  with  interest-bearing  coupons  attached  thereto, 
and  of  which  those  sued  on  by  plaintiff  are  alleged  to  be  a  part,  was  so  far  in 
excess  of  the  amount  authorized  to  be  issued  by  the  said  officers  and  agents 
of  this  defendant  that  this  defendant  is,  and  has  always  been,  wholly  unable 
to  meet,  pay  off,  discharge,  or  liquidate  the  annual  interest  accruing  and  ac- 
crued thereon  by  the  levy  and  application  of  a  tax  of  one-fourth  of  one  per 
cent,  on  the  taxable  value  of  defendant  annually,  and  that  for  these  reasons 
the  bonds  and  all  coupons  attached  thereto,  and  those  sued  on  by  plaintiff,  are 
wholly  invalid,  and  no  legal  and  subsisting  indebtedness  against  this  defend- 
ant. iSeco'nd,  Because  defendant  further  alleges  that  it,  through  its  officers 
and  agents,  the  commissioners'  court,  on  the  29th  day  of  May,  1883,  entered 
into  an  agreement  with  J.  H.  Milliken  ■&  Co.  to  build  and  erect  for  it  a  court- 
house and  jail  in  consideration  of  $33,700  of  Howard  county  bonds,  bearing 
Interest  at  the  rate  of  8  per  cent,  per  annum,  and  dated  May  14,  1883;  that, 
in  pursuance  of  said  agreement,  the  said  J.  H.  Milliken  &  Co.  erected  and 
completed  a  court-house  and  jail  for  defendant;  that  said  bonds  of  date  May 
14,  1883,  were  executed  and  delivered  to  said  Milliken  &  Co.,  and  accepted  by 
them,  in  payment  for  erecting  said  court-house  and  jail;  that,  if  defendant 
executed  and  delivered  or  authorized  the  execution  and  delivery  of  the  bonds 
and  coupons  described  by  plaintiff, — which  is  not  admitted,  but  denied, — that 
$35,000  of  the  same — that  Is,  35  of  said  bonds — were  issued  for  the  purpose 
of  liquidating,  paying  off,  and  discharging  said  bonds  of  date  May  14,  1883, 
and  not  for  the  purpose  of  erecting  for  defendant  a  suitable  court-house,  as 
claimed  by  plaintiff;  that  at  the  time  of  the  execution  of  said  bonds  of  date 
May  14,  1883,  defendant,  its  officers  and  agents,  made  no  provision  for  the 
levy  and  collection  of  a  sufficient  tax  to  pay  the  interest  thereon,  or  to  pro- 
vide a  sinking  fund  for  the  redemption  thereof;  that  at  the  time  of  the  mak- 
ing of  said  contract  with  J.  H.  Milliken  &  Co.  the  defendant,  its  officers  and 
agents,  made  no  provision  for  the  levy  and  collection  of  a  tax  for  the  payment 
of  said  debt,  or  any  part  thereof.    *    *    •»» 

A  jury  was  waived  by  the  parties  by  written  stipulation,  and  the  case 
submitted  to  the  court.  From  the  evidence  before  the  court  the  follow- 
ing findings  of  fact  are  made: 

1.  The  defendant,  county  of  Howard,  is  a  municipal  corporation  of  Texas, 
organized  under  its  laws  in  the  year  1882. 

2.  On  April  16,  1883, — the  date  of  the  order  of  commissioners'  court  of  How- 
ard county,  awarding  the  contract  to  build  a  court-house  azid  jail  to  J.  H. 
Milliken  &  Co., — Howard  county  had  neither  court-house  nor  ail. 

3.  The  following  orders  were  duly  made  by  the  commissi  ners'  court  of 
Howard  county  at  the  date  therein  named,  in  relation  to  the  onstruction  of 
a  court-house  and  jail,  and  the  boring  of  an  artesian  well,  and  |be  issuance  of 
bonds  for  court-house  purposes: 

(1)    "April  16th,  1883. 

'* Ordered  by  the  commissioners'  court  that  the  contract  iSt  the  erection 
of  a  court-house  and  jail  therein,  in  Big  Springs,  Howard  <  }unty,  Texas, 
be»  and  is  her6by». awarded  to  J.  H.  Milliken  So  Co.,  of  Weatli  irford»  Texas, 
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for  the  sum  of  thirty-three  thousand  seven  hundred  dollars,  payable  in  How- 
ard county  bonds. 

(2)  "April  16th,  1883. 

"Ordered  by  the  court  that  the  county  attorney,  assisted  by  T.  W.  Warn- 
pier,  draw  up  a  contract  according  to  the  bid,  plans,  and  specifications  sub- 
mitted by  J.  H.  Milliken  &  Co.,  stipulating  in  said  contract  that  J.  H.  Mill!- 
ken  &  Co.  give  bond  in  the  sum  of  fifty  thousand  dollars  for  the  faithful 
performance  of  said  contract  according  to  the  time  agreed  upon  by  and  be- 
tween the  commissioners,  and  embodied  in  said  contrart,  as  follows,  to- wit: 
•  To  the  Honorable  County  Judge  and  County  Commissioner i/  of  Howard 
County,  jTca?.— Gentlemen:  We  propose  to  build  the  court-house  and  jail 
combined,  as  shown  by  plans,  and  defined  by  the  accompanying  speoifications, 
in  the  town  of  Big  Springs,  Howard  Co.,  Texas,  for  the  sum  of  thirty-three 
thousand  seven  hundred  dollars,  payable  in  the  court-house  bonds  of  Howard 
Co.,  Texas,  and  we  agree  to  complete  said  building  and  deliver  same  to  county 
commissioners'  court  within  eight  months  from  date  of  this  bid.  Bespect- 
fully  submitted.  J.  H.  Milliken  A  Co.    April  16th,  1883.' 

(3)  "May.  14th,  1883. 

"It  is  ordered  by  the  court  that  so  much  of  the  county  funds  created  by  the 
issuance  of  county  bonds,  and  known  as  *  Court-House  Bonds,'  be,  and  the 
same  is  herebv,  appropriated  for  grading  the  court-house  square. 

(4)  "May  14th.  1883. 

"Ordered  by  the  court  that  the  sum  of  three  thousand  ($3,000.00)  dollars, 
or  so  much  thereof  as  may  be  necessary,  be,  and  the  same  is  hereby,  appro- 
priated out  of  the  funds  created  by  the  issuance  of  county  bonds,  and  known 
as  *  Court-House  Bonds,'  be,  and  the  same  is  hereby,  appropriated  for  the 
purposes  of  sinking  an  artesian  well  on  the  north-west  corner  of  the  court- 
house square. 

(5)  "May  14th,  1883. 

"In  accordance  with  a  previous  order  of  this  court,  made  at  its  regular 
■  February  term,  1883,  it  is  hereby  ordered,  adjudged,  and  decreed  that  How- 
'  ard  county  bonds,  to  be  known  and  designated  as  *  Court-House  Bonds,'  amount- 
ing to  thirty-eight  thousand  ($38,000.00)  dollars,  bearing  interest  at  the  rate 
of  8  per  cent,  per  annum,  be  issued  for  court-house  purposes,  and  held  sub- 
ject to  the  disposition  of  this  court. 

(6)  "May  29th,  1883. 

"It  is  further  ordered  by  the  court  that  court-house  bonds  to  the  amount 
of  two  thousand  ($2,000.00)  dollars  be  issued  in  addition  to  the  838.000.00 
(thirty-eight  thousand  dollars)  ordered  issued  heretofore,  making  a  total  up 
to  this  date  of  $40,000.00,  (forty  thousand  dollars,)  ordered  issued  by  com- 
missioners' court  of  Howard  county,  Texas. 

(7)  "June  I8th,  1883. 

"It  was  ordered  by  the  court  that  the  First  National  Bank  of  Weatherford 
be,  and  is  hereby,  ordered  and  required  to  deliver  to  J.  H.  Milliken  &  Co.  the 
sum  of  thirty-five  thousand  dollars  ($35,000.00)  in  Howard  county  court- 
house bonds. 

(8)  "June  18th,  1883. 

"Ordered  by  the  court  that  the  First  National  Bank  of  Weatherford  be,  and 
it  is  hereby,  authorized  to  dispose  of  the  remaining  five  thousand  dollars  of 
court-house  bonds  of  Howard  county,  Texas,  now  on  deposit  in  said  bank,  at 
their  face  value,  and  credit  Howard  county  with  the  proceeds,  less  2^  per 
cent,  commission. 

(9)  "November  12th,  1883. 

"Ordered  by  the  court  that,  whereas,  there  is  an  error  in  the  bonds  hereto- 
fore issued  by  the  county  of  Howard,  state  of  Texas,  bearing  date  May  14th, 
1883,  for  the  purpose  of  erecting  a  court-house  for  Howard  county,  which  er* 
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ror  consists  !n  this:  The  date  of  the  approval  of  the  act  of  the  legislature  of 
the  stale  of  Texas  authorizing  the  issuance  of  said  bonds  is  on  the  face  of  the 
bonds  recited  to  be  Feby.  21st,  1879,  when  it  should  have  been  Febj.  lltb, 
1881,  the  said  bonds  having  in  fact  been  issued  under  the  last-named  act,  in 
lieu  of  said  bonds:  Therefore  ordered  by  the  court  that  there  be  issued  for 
the  purpose  of  erecting  a  suitable  building  for  a  court-house  for  said  county 
of  Howard,  in  the  state  of  Texas,  thirty-five  coupon  bonds  of  the  said  county 
of  the  denomination  of  one  thousand  dollars  each,  payable  to  J.  H.  Milliken 
&  Co.  or  bearer  fifteen  years  after  the  date  thereof,  and  redeemable  at  the 
pleasure  of  the  said  county.  The  said  bonds  shall  bear  interest  at  the  rate  of 
eight  per  cent,  per  annum.  The  principal  and  interest  of  the  said  bonds  shall 
be  payable  at  the  banking-house  of  Donnell,  Lawson  &  Simpson,  in  the  city 
of  New  York.  Tiie  interest  on  the  said  bonds  shall  be  payable  on  the  10th 
day  of  April  annually. 

(10)  "November  12th,  1883. 

**It  is  ordered  by  the  court  that  the  bonds  to  be  issued  as  heretofore  at  this 
time  be  delivered  to  J.  H.  Milliken  &  Co.  on  the  cancellation  and  surrender 
by  them  of  thirty-five  thousand  dollars'  worth  of  the  bonds  referred  to  in'said 
order  as  having  been  issued  before  that  date,  with  an  erroneous  reference  to 
the  act  of  the  legislature  of  the  state  of  Texas  under  which  they  were  issued. 
The  corrected  bonds  are  to  be  delivered  to  J.  H.  Milliken  So  Co.,  in  lieu  of 
the  erroneous  bonds,  upon  the  cancellation  and  surrender  of  the  erroneous 
bonds,  and  in  an  amount  corresponding  with  the  amount  of  the  erroneous 
bonds  canceled  and  surrendered.  It  is  further  ordered  by  the  court  that  on 
the  surrender  of  the  bonds  heretofore  issued  as  herein  provided  for,  a  draft 
shall  be  issued  in  favor  of  J.  H.  Milliken  &  Co.  against  the  court-house  funds 
of  this  county  for  all  interest  that  has  accrued  on  the  first  bonds  issued  up  to 
the  date  of  issuing  the  new  or  substituted  bonds  herein  provided  for. 

(lOJ)     "November  12th,  1883. 

"Ordered  by  the  court  that  an  annual  ad  valorem  tax  of  oixe-fourth  of  one 
per  cent,  on  the  taxable  property  of  Howard  county,  Texas,  be,  and  the  same 
is  hereby,  levied,  to  pay  the  interest  and  create  a  sinking  fund  for  the  re- 
demption of  bonds  of  said  county,  necessary  to  erect  a  suitable  building  for  a 
court-house,  as  authorized  by  an  act  of  the  legislature  of  the  state  of  Texas» 
approved  February  11th,  1881. 

(11)  "February  14th,  1884. 

"Ordered  by  the  court  that  the  balance  of  five  thousand  dollars  court-house 
bonds  may  issue,  in  accordance  with  law,  to  any  one  who  may  agree  to  take 
same  at  their  face  or  par  value,  and  may  be  subject  to  the  disposition  of  Geo. 
Hogg,  county  judge,  or  his  successors  in  office. 

(12)  "March  24th,  1884. 

'*  Ordered  by  the  court  that  the  forty  thousand  dollars  in  Howard  county 
court-house  bonds,  erroneously  issued  on  the  14th  day  of  May,  1883,  be,  and 
they  are  hereby,  ordered  canceled  and  destroyed,  and  that  the  county  treas- 
urer be  required  to  drop  said  amount  from  his  register. 

(13)  "August  19th,  1884. 

"It  is  further  ordered  tliat  county  court-house  bond  for  $1.000.00, 'No.  36, 
be,  and  the  same  is  hereby,  turned  over  to  B.  B.  Elder,  artesian  well  con- 
tractor, as  collateral  for  the  payment  of  the  sum  of  $1,000.00,  part  of  balance 
due  him,  the  said  contractor,  on  the  closing  of  said  contract. 

(14)  "March  1st,  1886. 

"It  was  ordered  by  the  court  that  all  coupons  on  Howard  county  court- 
house bonds  Nos.  37,  38,  39,  and  40,  for  $1,000.00  each,  up  to  April  10th, 
1886,  be  detached,  and  destroyed  by  the  county  treasurer. 

(15)  "March  1st.  1886. 

^It  was  ordered  by  the  court  that  A.  P.Walker  deposit  said  bonds  Nos.  87, 
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88,  89,  and  40  in  Colorado  National  Bank,  in  accordance  with  the  terms  of 
aforesaid  contract 

(16)  "August  11th,  1886. 

''We.  the  commissioners  of  Howard  county,  hereby  declare  tliat  F.  H. 
James  &  Co.  have  failed  to  comply  with  their  contract  in  reference  to  the 
boring  an  artesian  well  upon  the  court-house  square  in  said  Co.,  and,  as  the 
said  F.  H.  James  &  Co.,  through  their  agent,  desires  to  surrender  said  con- 
tract,  we  accept  their  proposition,  and  declare  the  contract  null  and  Toid  upon 
the  surrender  of  the  bonds  and  contract  now  deposited  at  the  Colorado  Na- 
tional Bank,  in  Mitchell  county,  Texas;  and  we  further  authorize  J.  C.  Smith 
to  demand  and  receive  said  four  bonds  of  the  denomination  of  $1,000  each, 
with  said  contract,  and  the  obligation  the  citizens  of  Howard  county  signed* 
deposited  together. 

(17)  "September  13th,  1886. 

"  We,  the  commissioners'  court  of  Howard  connty,  Texas,  authorize  L  S* 
Thurmond,  county  judge  of  said  county,  to  go  to  St.  Louis  and  Chicago,  and 
purchase  a  complete  outfit  for  boring  an  artesian  well  on  the  court-house 
square  in  said  county  for  the  court-house  and  county  purposes.  He  is  aa- 
thorized  to  take  the  remainder  of  the  court-house  bonds,  amounting  to 
84,000.00,  Nos.  87,  88.  89.  and  40.  He  is  further  authorized  to  negotiate 
said  bonds,  or  so  much  of  them  as  is  necessary  to  pay  for  said  outfit,  and  cash 
the  remainder  of  them,  or  cash  the  entire  $4,000.00  bonds,  and  purchase  the 
same  with  cash,  and  pay  J.  W.  Hykes'  expenses  to  go  along  with  him* 

(18)  "October  4th,  1886. 

"Ordered,  that  of  the  bonds  heretofore  issued  by  the  commissioners'  court 
of  Howard  county  for  court-house  purposes,  that  bonds  Nos.  40,  89,  88,  and 
87  be  paid  first  in  order  named,  and  that  at  least  one  bond  and  interest  in 
full  be  paid  out  of  the  court-house  funds  in  April*  1887,  and  at  least  two  of 
said  bonds  and  interest  in  full  in  April,  1888. 

(19)  "February  13th,  1888. 

^It  was  ordered  by  the  court  that  the  treasurer  of  Howard  Co.  be  instructed 
not  to  pay  any  interest  on  court-house  and  Jail  bonds  till  further  orders  from 
this  court." 

4.  A  contract,  of  which  the  following  is  a  copy,  was  entered  into  May  29, 
1888,  between  J.  H.  Milllken  &  Co.  and  Howard  county,  for  the  construction 
of  a  court-house  and  jail: 

"This  agreement,  made  the  29th  day  of  May,  one  thousand  eight  hundred 
and  eighty-three,  between  J.  H.  Millikenand  James  Lee,  operating  and  doing 
business  under  the  firm  name  and  style  of  J.  H.  Milliken  &  Co.,  party  of  the 
first  part,  and  George  Hogg,  county  judge  of  Howard  county,  Texas,  and  G. 
A.  Torbett,  Frank  Boze,  B.  M.  Bressie.  and  W.  T.  Boze,  county  commission- 
ers of  Howard  county,  Texas,  and  their  successors  in  office,  party  of  the  sec- 
ond part,  witnesseth,  that  the  said  J.  H.  Milliken  &  Co.,  party  of  the  first 
part,  for  considerations  hereinafter  named,  contracts  and  agrees  with  the  said 
George  Hogg,  county  judge  of  Howard  county,  Texas,  and  G.  A.  Torbett, 
Frank  Boze,  B.  M.  Bressie,  and  W.  T.  Boze,  county  commissioners  of  How- 
ard county,  Texas,  and  their  successors  in  office,  that  the  said  J.  H.  Milliken 
&  Co.  will,  within  eight  months  next  following  this  date,  in  a  good  and 
workman-like  manner,  and  according  to  his  best  skill,  well  and  substantially 
erect  and  complete  a  court-house  and  jail  in  the  town  of  Big  Springs,  How- 
ard county,  Texas,  on  block  No.  21,  as  laid  down  and  described  in  the  plat 
of  the  town  of  Big  Springs,  situated  in  the  county  of  Howard  and  state  of 
Texas.  In  consideration  of  which  the  said  George  Hogg,  county  judge  of 
Howard  county,  and  G.  A.  Torbett.  Frank  Boze,  B.  M.  Bressie,  and  W.  T. 
Boze.  county  commissioners  of  Howard  coUnty,  Texas,  party  of  the  second 
part,  do  for  the  county  of  Howard  and  their  successors  in  office  promiAe  to 
V.SOF.no.l— 4 
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the  said  J.  H.  Milliken  &  Co.,  their  heirs  or  legal  representatives,  to  issne  or 
cause  to  be  issued  to  the  said  J.  H.  Milliken  &  Co.,  or  their  legal  representa- 
tives, bonds  drawn  on  Howard  county  in  the  sum  of  thirty- three  thousand 
seven  hundred  dollars,  ($33,700.00,)  with  interest  thereon  at  the  rate  of  eight 
per  centum  per  annum,  at  their  next  regular  meeting  next  after  the  first  day 
of  May,  A.  D.  1883,  and  which  said  bonds  are  to  be  deposited  in  the  First 
National  Bank  of  Weatherford,  Parker  county,  Texas,  to  the  credit  of  How- 
ard county,  Texas,  and  to  be  subject  to  the  order  of  the  commissioners^  court 
of  Howard  county,  Texas,  for  the  benefit  of  J.  H.  Milliken  &  Co. 

**  J.  H.  Milliken. 
"James  Lee. 
"J.  W.  Hedrick. 
"A.  L.  Simmons. 
••Witness  to  attached  •*H.  E.  Swain. 

signatures:  "H.  M.  Lassater. 

'*A.  N.  Gract.  ''Joe  Simper. 

"  VV,  B.  Johnson.  ''D.  0.  Kyle. 

"Accepted  May  29th,  1883. 

"Geo.  Hogg,  County  Judge  Howard  County,  Texas. 
"J.  M.  Anderson,  Clk.  County  Ct.  Howard  Co." 

5.  In  obedience  to  the  orders  of  the  commissioners'  court  of  May  14,  1883, 
and  May  29,  1883,  the  bonds  of  Howard  county  were  issued  amounting  to 
forty  thousand  dollars,  to  be  known  and  designated  as  "Court-House  Bonds." 
Of  these,  the  First  National  Bank  of  Weatherford,  as  per  the  order  of  the 
commissioners' court  of  June  18,  1883,  delivered  to  «r.  H.  Milliken  &  Co. 
bonds  amounting  to  the  sum  of  thirty-five  thousand  dollars.  The  remaining 
five  tliou sand  dollars  of  that  issue  of  the  bonds,  although  authorized  to  be 
sold  by  the  Weatherford  bank,  were  not  negotiated,  but  were,  with  those  of 
Milliken  &  Co.  for  thirty-five  thousand  dollars,  returned  to  the  defendant, 
and  destroyed. 

6.  The  issue  of  forty  thousand  dollai-s  of  bonds  was  canceled  and  destroyed 
because  of  a  misrecital  in  the  bonds  as  to  the  date  of  the  approval  of  the  act 
Mrhich  authorized  their  issuance.  The  date  recited  was  February  21,  1879, 
when  it  should  have  been  February  11,  1881. 

7.  On  the  12th  day  of  November,  1883,  the  defendant,  in  conformity  with 
the  two  orders  of  the  commissioners*  court  of  the  same  date, — November  12, 
1883, — executed  35  coupon  bonds,  for  court-house  purposes,  of  one  thousand 
dollars  each,  payable  to  J.  H.  Milliken  &  Co.  or  bearer  fifteen  years  after 
the  date  thereof,  and  redeemable  at  the  pleasure  of  the  county.  This  second 
issue  of  35  bonds  was  given  to  Milliken  &  Co.  in  lieu  of  the  erroneous  first 
issue  of  thirty-five  thousand  dollars  held  by  them,  the  second  issue  having 
been  delivered  after  November  22,  1883,  and  before  the  destruction  of  tlie 
first.  Of  the  second  issue  of  85  bonds  No.  1.  was  redeemed  In  April  or  May, 
1886,  and  the  remainder,  from  2  to  35,  inclusive,  are  represented  by  coupons 
in  suit. 

8.  The  first  and  only  tax  to  pay  the  interest  and  create  a  sinking  fund  for 
the  redemption  of  the  bonds  was  levied  November  12,  1888. 

9.  In  compliance  with  the  order  of  the  commissioners*  coiu-t  of  February 
14.  1884,  five  other  bonds  of  $1,000  each,  numbered,  respectively,  36, 37,  88, 
39,  and  40,  were  issued.  One  of  these.  No.  36  was,  after  Algust  19,  1884, 
delivered  to  B.  R.  Elder,  artesian  well  contractor,  as  collatepl  security  to 
secure  the  payment  to  him  of  balance  due  on  his  contract.  2ios.  37,  38,  39, 
and  40  were  signed  after  February  14,  1884,  and  were  daivered  to  the 
Colorado  National  Bank,  presumably  as  collateral  security  tJ  secure  F.  H. 
James  &  Co.  against  loss  under  their  contract  to  bore  an  artesi  n  well.  Sub- 
seqaently^  conformably  to  the  order  of  the  commissioner  '  court  dated 
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August  11*  1886,  the  4  last-named  bonds  were  restored  to  the  custody  of  de- 
fendant's treasurer;  and  under  the  order  of  the  commissioners'  court  of  Sep- 
tember 13,  1886,  County  Judge  Thurmond  went  to  St.  Louis  to  sell  said  4 
bonds,  for  the  purpose  of  purchasing  with  the  proceeds  **a  complete  outfit  for 
boring  an  artesian  well  on  the  court-house  square  in  said  county  for  the 
court-house  and  county  purposes./'  A  part  of  the  coupons  in  suit  represent 
bonds  numbered  fi6  to  40,  inclusive. 

10.  The  bonds  admitted  in  evidence,  from  which  the  coupons  in  suit  are 
detached  are  in  the  following  form,  pretermitting  the  numbers: 

"No.  United  States  of  America.  Dollars  1,000. 

"CouRT-HousE  Coupon  Bond. 

*^ Howard  County.  State  of  Teaxzs. 

"Know  all  men  by  these  presents,  that  the  county  of  Howard,  in  the  state 
of  Texas,  acltnowledges  itself  indebted  unto  J.  H.  Milliken  &  Co.  or  bearer 
in  the  sum  of  one  thousand  dollars,  lawful  money  of  the  United  States  of 
America,  which  sum  the  said  county  promises  to  pay  for  value  received,  at 
the  banking-house  of  Donnell,  Lawson  &  Simpson,  in  the  city  of  New  York, 
fifteen  years  from  the  date  hereof,  but  redeemable  at  any  time  at  the  pleasure 
of  said  county,  together  with  interest  thereon  from  date  at  the  rate  of  eight 
per  centum  per  annum,  payable  annually  on  the  10th  day  of  April  in  each 
year  on  the  presentation  and  surrender  of  coupons  hereto  attached,  as  they 
severally  become  due  and  payable.  This  bond  is  issued  in  accordance  with 
the  provisions  of  an  act  of  the  legislature  of  the  state  of  Texas  entitled  *  An 
act  to  authorize  the  county  commissioner's  court  of  the  several  counties  of 
this  state  to  issue  bonds  for  the  erection  of  a  court-house,  and  to  levy  a  tax 
to  pay  for  the  same,*  approved  February  11th,  1881.  In  testimony  whereof 
the  county  commissioner's  court  of  Howard  county  have  caused  to  be  hereto, 
aflixed  the  seal  and  the  signature  of  the  proper  officers  of  said  court  at  Big 
Springs,  Texas,  this  12th  day  of  November,  A.  T>,  1883. 

"Geo.  Hogg,  County  Judge,  Howard  County,  Texas. 

**  Countersigned: 

"J.  M.  Walker,  Clerk  County  Court,  Howard  Couuty,  Texas. 

SSeal  of  Commissioners*  Court  } 
of  Howard  County,  Texas.    J 
"Registered  22nd  day  of  November,  A.  D.  1883. 

"P.  W.  Heyn,  County  Treasurer,  Howard  County,  Texas." 

11.  The  coupons  in  evidence,  except  as  to  numbers  and  dates  of  maturity, 
are  similar  in  form,  and  are  as  follows: 

"No.  $80.00. 

T^^  County  op  Howard,  State  of  Texas. 
"Promises  to  pay  bearer  eighty  dollars  at  the  banking-house  of  Donnell, 
Lawson  &  Simpson,  in  the  city  of  New  York,  being  interest  for  one  year  on 

Bond  No. .  Geo.  Hogg,  County  Judge. 

"J.  M.  Walker,  Clerk  County  Court." 

12.  The  40  bonds  of  the  second  Issue  were,  pursuant  to  the  fifth  section  of 
the  act  of  1881,  signed  by  the  county  judge  and  countersigned  by  the  county 
clerk,  and  registered  by  the  county  treasurer. 

13.  Milliken  &  Co.  procured  from  B.  G.  Bid  well,  Esq.,  attorney  at  law,  his 
written  opinion  touching  the  validity  of  the  bonds,  of  which  the  following  is 
a  copy: 

"Weatherford,  Texas,  Dec.  4th,  1883. 
"Mr.  Sam  ff.  Milliken — Dear  Sir:    I  have  examined  the  court-house 
boDds  issued  by  Howard  county,  Tex.,  the  orders  of  the  court,  and  the  act  of 
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the  legtslature  of  the  state  of  Texas,  appr'd  Feby.  11th,  1881,  (chap.  9  of 
Acts  of  lySl.)  I  find  that  the  orders  of  the  county  comrs.'  court  are  regular, 
and  in  conformity  with  our  law.  The  bonds,  on  their  face,  are  regular,  and 
conform  to  the  orders  of  the  court.  These  bonds  are  issued  under  an  act  of 
the  legislature  of  Tex.,  entitled  *  An  act  authorizing  the  county  commission- 
ers' court  of  the  several  counties  in  this  state  to  issue  bonds  for  the  erection 
of  a  court-house,  and  to  levy  a  tax  to  pay  for  the  same,'  approved  Feby.  11th, 
1881.  This  is  the  last  act  upon  this  subject,  and  is  still  in  force.  It  pro- 
vides as  follows:  •  That  the  qpunty  commissioners'  court  of  any  county  which 
has  no  court-house  at  the  county-seat  is  hereby  authorized  and  empowered  to 
issue  the  bonds  of  the  said  county,  with  interest  coupons  attached  in  such 
amount  as  may  be  necessary  to  erect  a  suitable  building  for  a  court*house; 
said  bonds  running  not  exceeding  fifteen  (15)  years,  and  redeemable  at  the 
pleasure  of  the  county,  and  beaiing  Interest  at  a  rate  not  exceeding  eight  per 
cent,  per  annum.'  The  act  authorized  the  levy  of  a  tax  to  meet  the  interest 
and  create  a  sinking  fund  to  pay  the  bonds.  After  carefully  examining  the 
constitution  of  Texas,  the  statutes  thereof,  the  law,  and  the  whole  facts  in  ref- 
erence to  the  issuance  of  the  bonds,  I  gave  it  as  my  professional  opinion  that 
the  said  bonds  are  regularly  and  properly  issued;  they  are  in  all  respects  legal, 
valid,  and  binding  on  the  said  county.  I  give  you  this  opinion  after  carefully 
examining  the  whole  question. 

[signed]  «B.  G.  Bidweli..*' 

14.  Bonds  numbered  1  to  30,  inclusive,  with  coupons  attached,  of  the  sec- 
ond issue,  passed,  by  sale  in  due  course  of  trade,  to  Nelson  &  Noel,  bankers 
and  brokers  of  St.  Louis,  and  were  by  Nelson  &  Noel  in  open  market  sold  to 
plaintiff,  March  12, 1884,  at  the  rate  of  101  and  interest;  or,  in  the  aggregate, 
for  $31,100. 

15.  At  the  time  of  his  purchase  plaintiff  knew  nothing  concerning  the  is- 
suance of  the  bonds  except  what  was  disclosed  upon  their  face.  He  was  in- 
formed by  Nelson  &  Noel  that  the  bonds  were  "court-house  bonds,"  and  that 
they  were  good.  Plaintiff  knew  of  no  defect  in  the  bonds;  knew  nothing  in 
regard  to  the  assessed  wealth  of  Howard  county,  and  had  no  examination 
made  of  the  Howard  county  records.  When  Nelson  &  Noel  bought  the  bonds 
they  had  before  them  the  opinion  of  B.  G.  Bid  well,  but  it  is  not  shown  that 
plaintiff  ever  smw  it. 

16.  After  plaintiff's  purchase  of  the  30  bonds,  coupons  falling  due  April, 
1884,  April,  1885,  April,  1886.  April,  1887,  were  paid  by  defendant.  But 
default  was  made  as  to  the  coupons  of  1888, 1889, 1890,  and  1891.  As  before 
stated,  bond  No.  1  was  redeemed  in  1886. 

17.  The  following  admission,  in  reference  to  bonds  numbered  81  to  40,  in- 
clusive, is  inserted  as  a  part  of  the  finding  of  facts:  ^*It  is  admitted  by  de- 
fendant that  bonds  81  to  35,  both  inclusive,  were  purchased  by  a  citizen  of 
the  state  of  Missouri,  under  the  same  circumstances,  and  at  the  same  time, 
that  the  bonds  were  purchased  by  Gk)v.  Francis,  and  with  only  such  knowl- 
edge as  he  iiad  as  to  the  validity  or  invalidity  of  the  bonds  purchased  by  him. 
The  bonds  numbered  36  to  40,  both  inclusive,  were  purchased  by  that  citizen 
of  Missouri  at  a  later  date,  but  under  similar  circumstances,  and  with  only 
such  knowledge  as  Gov.  Francis  had  at  the  time  he  purchased  the  bonds 
bought  by  him.  It  is  further  agreed  that  coupons  in  this  suit  detached  from 
bonds  Nos.  31  to  40,  both  inclusive,  were  transferred  to  Gov.  Francis  before 
the  bringing  of  this  suit." 

17j^.  It  is  a  just  inference  arising  from  the  evidence,  and  is  so  found  as  a 
fact,  that  the  court-house  was  constructed  by  Milliken  &  Go.  in  accordance 
with  the  terms  of  their  contract. 

18.  The  tax-rolls  of  Howard  county,  ''approved  by  county  commissioners, 
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silting  as  a  board  of  equalization,  July  5tli,  1883/'  show  that  the  property, 
real  and  personal,  subject  to  taxation  in  Howard  county  in  1883,  amounted 
to  8863,011.38.  The  cf^rtiflcate  of  the  comptroller  of  the  state  is  to  the  same 
effect.  A  "recapitulation"  of  the  tax-rolls  of  Howard  county  for  the  year 
1883,  shows  the  total  value  of  property  of  the  county  subject  to  taxation 
for  that  year  to  be  $863,011.38.  The  oath  of  the  assessor  and  order  of  ap- 
proval of  tax-rolls  by  the  county  commissioners  are  thus  certified  by  the  comp- 
troller of  the  state: 

"37^6  State  ofTesoaSt  County  of  TravU:  I,  John  D.  McCall,  comptroller  of 
public  accounts  in  and  for  the  state  of  Texas,  do  hereby  certify  that  the  above 
and  foregoing  recapitulation  is  a  true  and  correct  copy  of  the  recapitulation 
of  the  tax-rolls  of  Howard  county,  Texas,  for  the  year  1883,  as  the  same  ap- 
pears in  the  rolls  of  said  county  for  said  year,  which  are  on  file  in  this  office. 
1  further  certify  that  the  oath  of  the  assessor,  and  order  of  approval  of  the 
commissioners'  court  are  true  and  correct  copies.  Witness  my  hand  and  of- 
ficial seal  at  my  office  in  the  city  of  Austin,  this  8th  day  of  October,  A.  B. 
1889. 

[Signed]  *'Jno.  D.  MoCall,  Comptroller.** 

19.  There  is  nothing  in  the  record  showing  the  taxable  value  of  property  in 
Howard  county  for  any  year  other  than  1883.  On  November  12,  1883,  the 
tax-rolls  were  on  record  in  the  proper  offices,  and  subject  to  the  inspection  of 
the  public. 

20.  It  is  a  proper  inference,  deducible  from  the  evidence,  and  it  is  there- 
fore stated  as  a  fact,  that  there  were  no  tax-rolls  of  Howard  county  for  the 
year  1882,  nor  was  a  tax  levied  for  that  year. 

21.  Howard  county  regularly  levied  taxes  to  provide  for  the  second  issue  of 
court-house  bonds  until  1891,  and  has  accumulated  from  that  tax  a  sum  ap- 
proximating $8,000.  The  interest  which  the  county  paid  on  the  bonds  up  to 
1888  was  partially  paid  in  funds  transferred  from  the  **road  and  bridge" 
funds,  for  which  a  tax  of  15  cents  on  $100  was  levied.  The  collection  of 
taxes  on  account  of  the  court-house  and  jail  fund  was  insufficient  to  pay  in- 
terest on  the  bonds,  and  nearly  all  the  road  and  bridge  fund  was  transferred 
for  that  purposa 

constitutional  provisions  and  statutes. 

Tte  following  constitutional  provisions,  together  with  the  act  of  Feb- 
ruary 11,  1881,  were  in  force  November  12,  1883,  the  date  of  the  sec- 
ond series  of  bonds  issued  by  the  defendant: 

"The  construction  of  jails,  court-houses,  and  bridges,  and  the  establishment 
of  county  poor  houses  and  farms,  and  the  laying  out,  construction,  and  re- 
pairing of  county  roads,  shall  be  provided  for  by  general  laws."  Article  11, 
§  2,  Const.  1876. 

Section  7  of  the  same  article: 

"All  counties  and  cities  bordering  on  the  coast  of  the  Gulf  of  Mexico  are  here* 
by  authorized,  upon  a  vote  of  two- thirds  of  the  tax -payers  therein,  (to  be  ascer- 
tained as  may  be  provided  by  law,)  to  levy  and  collect  such  tax  for  construction 
of  sea-walls,  break- waters,  r>r  sanitary  purposes  as  may  be  authorized  by  law, 
and  may  create  a  debt  for  such  works,  and  issue  bonds  in  evidence  thereof. 
But  no  debt  for  any  purpose  shall  ever  be  incurred  in  any  manner  by  any  city 
or  county  unless  proviaifon  is  made,  at  the  time  of  creating  the  same,  for  levy- 
ing and  collecting  a  sufficient  tax  to  pay  the  interest  thereon,  and  provide  at 
least  two  per  cent,  as  a  sinking  fund;  and  the  condemnation  of  the  right  of 
way  for  the  erection  of  such  work  shall  be  fully  provided  for.** 
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Section  9,  art.  8,  of  the  constitution  of  1876,  as  amended  in  1883,  is 
as  follows: 

"The  state  tax  on  property,  exclusive  of  the  tax  necessary  to  pay  the  public 
debt,  and  of  the  taxes  provided  for  the  benefit  of  public  free  schools,  shall 
never  exceed  thirty- live  cents  on  the  one  hundred  dollars'  valuation,  and  no 
county,  city,  or  town  shall  levy  more  than  twenty-five  cents  for  city  or  county 
purposes,  and  not  to  exceed  fifteen  cents,  for  roads  and  bridges,  on  the  one 
hundred  dollars'  valuation,  except  for  the  payment  of  debts  incurred  prior  to 
the  adoption  of  this  amendment,  and  for  the  erection  of  public  buildings, 
street,  sewer,  and  other  permanent  improvements,  not  to  exceed  twenty-five 
cents  on  the  one  hundred  dollars'  valuation  in  any  one  year,  and  except  as  is 
in  this  constitution  otherwise  provided." 

The  amended  article  8  was  adopted  by  the  people  August  14,  1883, 
and  proclamation  duly  made  thereof  by  the  governor,  September  25, 
1883. 

The  original  section  9  of  article  8,  relied  on  by  the  plaintiff,  provides: 

"The  state  tax  on  property,  exclusive  of  the  tax  necessary  to  pay  the  pub- 
lic debt,  shall  never  exceed  fifty  cents  on  the  one  hundred  dollars'  valuation, 
and  no  county,  city,  or  town  shall  levy  more  than  one-half  of  said  state  tax, 
except  for  the  payment  of  debts  already  incurred,  and  for  the  erection  of  pub- 
lic buildings,  not  to  exceed  fifty  cents  on  the  one  hundred  dollara  in  any  one 
year,  and  except  as  in  this  constitution  is  otherwise  provided. " 

The  act  of  February  11,  1881,  is  as  follows: 

"An  act  authorizing  the  county  commissioners'  court  of  the  several  coun- 
ties of  this  state  to  issue  bonds  for  the  erection  of  a  court-house,  and  to  levy 
a  tax  to  pay  for  the  same.  Section  1.  Be  it  enacted  by  the  legislature  of  the 
state  of  Texas,  that  the  county  commissioiiers'  court  of  any  county  which 
has  no  court-house  at  the  county-seat  is  hereby  authorized  and  empowered  to 
issue  the  bonds  of  said  county,  with  interest  coupons  attached,  in  such  amount 
as  may  be  necessary  to  erect  a  suitable  building  for  a  court-house;  said  bonds 
running  not  exceeding  fifteen  years,  and  redeemable  at  the  pleasure  of  the 
county,  and  bearing  interest  at  a  rate  not  exceeding  eight  per  cent,  per  an- 
num. Sec.  2.  The  commissioners'  court  of  the  county  shall  levy  an  annual 
ad  valorem  tax  on  the  property  in  said  county,  sufficient  to  pay  th^  interest, 
and  create  a  sinking  fund  for  the  redemption  of  said  bonds,  not  to  exceed 
one-fourth  of  one  per  cent,  for  any  one  year.  Sec.  3.  The  county  shall  not 
issue  a  larger  number  of  bonds  than  a  tax  of  one-fourth  of  one  per  cent,  an- 
nually will  liquidate  in  ten  years,  and  such  bonds  shall  be  sold  only  at  their 
face  or  par  value.  Sec.  4.  The  interest  on  said  bonds  shall  be  paid  annually 
on  the  tenth  day  of  April,  and  they  shall  be  registered,  and  an  account  kept 
by  the  county  treasurer  of  the  amount  of  principal  and  interest  paid  on  each. 
Sec.  5.  Said  bonds  shall  be  signed  by  the  county  judge,  and  countersigned  by 
the  county  clerk,  and  registered  by  the  county  treasurer,  before  they  are  de- 
livered. Sec.  6.  The  security  and  the  protection  and  safe-keeping  of  the  pub- 
lic records  and  archives  of  Bobertson  county  make  an  imperative  public  ne- 
cessity that  the  rule  requiring  the  bill  to  be  read  on  three  several  days  be  sus- 
pended, and  it  is  so  enacted,  and  this  act  shall  take  effect  from  and  after  the 
day  of  its  passage.  Approved  February  11,  A.  D.  1881.  Takes  effect  from 
passage."    Gen.  Laws  1881,  pp.  5,  6. 

John  H.  Overall  and  J,  E.  Tovmsend,  for  plaintiff'. 
0.  W.  Walthall  and  S.  JET.  Cowan^  for  defendant. 
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Maxey,  District  Judge^  (after  gtating  the  facta  08  above.)  1.  It  is  in- 
sisted by  the  plaintiflf  that  the  original  section  9,  art.  8,  of  the  constitu- 
tion of  1876,  should  apply  to  this  case,  upon  the  ground  that  the  bonds 
of  November  12,  1883,  were  issued  in  lieu  of  the  bonds  authorized  by 
orders  of  the  commissioners'  court  of  May  14  and  29,  1883,  which  lat- 
ter were  canceled  and  destroyed.  But  it  will  be  observed  the  plaintiff 
by  his  pleadings  asserts  no  rights  under  the  orders  of  the  commission- 
ers' court  authorizing  the  first  issue  of  bonds,  and  no  reference  is  made 
in  the  petition  to  any  contracts,  transactions,  or  bonds  issued  antecedent 
to  November  12th.  On  the  contrary,  the  suit  is  for  recovery  upon  in- 
terest coupons  detached  from  bonds  bearing  date  November  12,  1883. 
These  bonds  were  registered  November  22,  1883,  and  could  not  have 
been  delivered  to  Milliken  &  Co.,  in  exchange  for  those  first  issued,  until 
after  that  date.  The  order  of  the  commissioners'  court,  providing  for 
levy  of  a  tax  to  pay  interest  on  the  bonds  and  create  a  sinking  fund,  was 
passed  November  12, 1883,  and  the  bonds  on  their  face  purport  to  have 
been  executed  on  that  day.  PlaintiflF  purchased,  March  12,  1884,  30 
of  the  bonds  delivered  to  Milliken  &  Co.,  (Nos.  1  to  30,)  and  a  third 
party  the  remainder  of  the  35,  (Nos.  31  to  35,)  at  the  same  time.  The  5 
left  (Nos.  35  to  40)  to  complete  the  issue  of  40  bonds  were  not  actually 
issued  by  the  county  until  a  later  period.  The  amendment  of  section  9, 
art.  8,  of  the  constitution,  was  adopted  by  the  people  in  August,  1883. 
The  purchaser  of  the  bonds  therefore  bought  with  notice  that  they  were 
issued  subsequent  to  the  last-mentioned  date,  and  in  obedience  to  con- 
stitutional provisions  then  in  force.  If  Milliken  &  Co.  were  before  the 
court  asserting  rights  under  their  contract  to  construct  the  court-house, 
there  would  be  force  in  ^he  objection  that  subsequent  amendments  to 
the  constitution  could  not  be  held  to  destroy  or  impair  their  rights  un- 
der the  pre-existing  contract.  But  such  is  not  the  present  case.  The 
plaintiff  is  a  mere  purchaser  of  the  bonds  in  open  market,  and  suing  for 
interest  due  upon  the  same.  He  claims  no  rights  as  assignee  or  other- 
wise under  the  contract  with  Milliken  &  Co.,  but  merely  as  the  holder 
of  the  bonds,  and  no  reason  is  perceived  why  the  amendment  to  section 
9,  art.  8,  should  not  be  applied  as  law  in  this  case.  The  claims  of  Mil- 
liken &  Co.  growing  out  of  their  contract  with  the  county  cannot  be  here 
inquired  into.  See  Insurance  Co,  v.  Middleport^  124  U.  S.  548,  8  Sup. 
Ct.  Rep.  625;  Norton  v.  Dyersburg,  127  U.  S.  176,  8  Sup.  a.  Rep.  1111; 
Buchanan  v.  Litchfield^  102  U.  S.  293.  If  plaintiff  could  rightfully  claim 
the  protection  of  the  original  section  9,  art.  8,  of  the  constitution,  be- 
cause it  was  in  force  June  18,  1883,  when  the  commissioners'  court  or- 
dered the  delivery  of  $35,000  in  bonds  to  Milliken  &  Co.,  then  for  a 
like  reason  he  should  be  held  to  the  situation  in'  which  Milliken  &  Co. 
were  placed  by  the  action  of  the  court  in  other  respects  at  that  time. 
Going  back  to  June  18th,  we  find  no  provision  whatever  was  made  for 
levying  and  collecting  a  tax  to  pay  the  interest  on  the  bonds  and  pro- 
vide a  sinking  fund;  and  it  admits  of  serious  question,  in  view  of  the 
imperative  mandate  of  section  7,  art.  11,  of  the  constitution,  whether  the 
collection  of  bonds  issued  pursuant  to  the  June  order  could,  under  any 
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circumstances,  be  enforced.  Bank  v.  OUy  of  Terrdlj  78  Tex.  450,  14  S. 
W.  Rep.  1003.  See,  also,  OUy  of  Terrell  v.  Dessaird,  71  Tex.  770,  9  S. 
W.  Rep.  593. 

2.  The  defendant  attacks  the  validity  of  the  entire  issue  of  40  bonds, 
because  they  were  issued  partly  for  jail  and  artesian  well  purposes;  the 
county  being,  it  is  contended,  without  power  to  execute  its  negotiable 
bonds  for  the  purposes  specified.  Attention  wiU  be  first  directed  to 
bonds  numbered  from  1  to  35,  which  it  is  claimed  were  issued  partly  to 
construct  a  jail,  leaving  bonds  36  to  40  for  separate  consideration.  The 
county  had,  November  12,  1883,  no  express  authority,  granted  by  the 
constitution  and  laws  of  the  state,  to  issue  negotiable  bonds  to  build  a 
jail.  And  the  question  arises,  did  it  possess  implied  power  to  issue 
bonds  for  such  purpose?  In  Claiborne  Co,  v.  Brooks^  111  U.  S.  406, 
407,  4  Sup.  Ct.  Rep.  489,  it  is  said  by  the  court: 

""Our  opinion  is  that  mere  political  bodies,  constituted  as  counties  are,  for 
the  purpose  of  local  police  and  adminislration,  and  having  the  power  of  levy- 
ing  taxes  to  defray  all  public  charges  created,  whether  they  are  or  are  not  form- 
ally invested  with  corporate  capacity,  have  no  power  or  authority  to  make 
and  utter  commercial  paper  of  any  kind,  unless  such  power  is  expressly  con- 
ferred upon  them  by  law,  or  clearly  implied  from  some  other  power  expressly 
given,  which  cannot  be  fairly  exercised  without  it." 

MernU  v.  MonticeOo^  138  U.  S.  673,  11  Sup.  Ct.  Rep.  441;  Concord  v. 
Robinson^  121  U.  S.  165,  7  Sup.  Ct.  Rep.  937. 

"Even  where  there  is  authority,"  Bays  the  court,  "to  aid  a  railroad, 
and  incur  a  debt  in  extending  such  aid,  it  is  also  settled  that  such  power 
does  not  carry  with  it  any  authority  to  issue  negotiable  bonds,  except 
subject  to  the  restrictions  and  directions  of  the  enabling  act."  Young  v. 
Clarendon  Tp.,  132  U.  S.  847,  10  Sup.  Ct.  Rep.  107;  Merr€l  v.  Monti- 
celloy  supra;  Daviess  Co.  v.  Dickinson^  117  U.  S.  657,  6  Sup.  Ct.  Rep. 
897. 

The  question  of  the  character  and  extent  of  the  power  possessed  by  a 
state  political  or  municipal  corporation  is  one  of  state  policy,  and  the 
decisions  of  the  supre^ie  court  of  this  state  will  be  regarded  as  authori- 
tative, touching  the  power  of  its  counties  to  issue  negotiable  securities. 
Speaking  for  the  supreme  court,  in  CUxibome  Cb.  v.  Brooks^  supra^  Mr. 
Justice  Bradley  employs  this  language: 

"It  Is  undoubtedly  a  question  of  local  policy  with  each  state  what  shall  be 
the  extent  and  character  of  the  powera  which  its  various  political  and  munic- 
ipal organizations  shall  possess;  and  the  settled  decisions  of  its  highest  courts 
on  this  subject  will  be  regarded  as  authoritative  by  the  courts  of  the  United 
States,  for  it  is  a  question  that  relates  to  the  internal  constitutioii  of  the  body 
politic  of  the  state." 

In  MeniU  v.  Monticdb,  supra^  Mr.  Justice  Lamar  says: 

*'In  QaiLse  v.  City  of  Clarksville^  5  Dill.  165,  the  court,  in  an  alle  discussion 
of  the  inherent  and  incidental  authority  of  municipal  corporatiols,  holds  that 
whether  the  municipal  corporation  possesses  the  power  to  borro^  r  money  and 
to  issue  negotiable  securities  therefor  depends  upon  a  true  const 
charter  and  the  legislation  of  the  state  applicable  to  it," 
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''It  may  be  considered,"  says  the  supreme  court,  ''settled  law  in  this 
state  that  one  of  its  counties  cannot  issue  bonds  without  an  act  of  the 
legislature  conferring  that  power.''  Nolan  Oo.  v.  Stale^  (Tex.  Sup.  Ct.) 
17  S.  W.  Rep.  826;  Robertson  v.  Breedlove,  61  Tex.'316.  The  case  of  No- 
lan (Jo.  v.  State  is  also  authority  for  holding  that  counties  in  Texas  were 
without  power,  under  the  act  of  February  11,  1881,  to  issue  bonds  for 
constructing  jails.  The  plaintiff  in  this  cause  sues  upon  coupons  de- 
tached from  bonds  issued  under  the  same  act,  and  pursuant  to  a  contract 
executed  by  the  county  and  the  contractors,  Milliken  &  Co.,  for  the  con- 
struction of  a  jail  and  a  court-house.  Both  buildings  were  constructed 
by  the  contractors  in  consideration  of  the  bonds.  Hence,  following  the 
Nolan  County  Oase^  which  is  similar  in  all  essential  respects  to  the  case 
now  before  the  court,  the  bonds  issued  for  the  jail  were  unauthorized  by 
law.  But  it  does  not  result  that  they  were  void  in  the  hands  of  inno- 
cent purchasers.  Upon  this  point,  the  observations  of  the  court  in  that 
case  are  especially  pertinent  and  appropriate  here: 

''Although  we  hold  that  the  commissioners*  court  of  Nolan  county  exceeded 
its  authority  in  issuing  bonds  to  Martin,  Burns  So  Johnson  for  the  construc- 
tion of  a  jalU  it  does  not  follow  that  they  may  not  be  a  valid  indebtedness,  in 
part,  at  least,  against  the  county.  They  are  payable  to  bearer,  and  in  all 
other  respects  they  are  regular  upon  their  face.  They  recite  that  they  were 
issued  for  the  purpose  of  erecting  a  court-house  for  Nolan  county,  and  in  pur- 
suance of  the  authority  conferred  by  the  act  of  February  11,  1881.  They 
also  purport  to  have  been  registered  by  the  treasurer  of  the  county.  The  state 
is  admitted  to  be  holder  for  value  of  the  four  bonds  of  this  series,  which  are 
in  part  the  foundation  of  this  suit;  and  it  is  also  admitted  that  at  the  time  ol 
their  purchase  its  agents  had  no  actual  notice  of  any  fact  which  impaired 
their  validity.  The  county  of  Nolan  had  no  court-house,  and  therefore  the 
commissioners*  court  had  power  to  issue  bonds  for  the  erection  of  such  a 
structure,  containing  all  the  recitals  necessary  to  show  the  authority  for  the 
creation  of  the  debt.  If  a  purchaser  were  bound  to  inquire  into  the  existence 
of  the  fact  which  empowered  the  court  to  issue  bonds  to  build  a  court-house, 
and  to  know  that  the  county  had  no  court-house,  in  view  of  the  recitals  upon 
the  face  of  the  obligations  he  was  bound  to  look  no  further.  He  had  the  right 
to  rely  upon  the  truth  of  such  recitals,  and,  having  paid  value  for  the  bon^s 
without  actual  knowledge  of  their  illegality,  the  county  would  be  estopped  to 
set  up  that  they  were  not  issued  for  the  purpose  for  which  they  purported  to 
be  issued.  Chambers  Co.  v.  Clews,  21  Wall.  321 ;  Wilson  v.  Salamanca,  99 
U.  S.  504;  Mai-cy  v.  Ostoego,  92  U.  S.  640;  Humboldt  Tp.  v.  Long,  Id.  644; 
Daviess  Co.  v.  Huidekoper,  98  U.  S.  100.  We  conclude,  therefore,  that  the 
four  bonds  issued  to  Martin,  Burns  &  Johnson,  now  held  by  the  state,  are 
valid  obligations  against  the  county,  unless  that  entire  issue  was  in  excess 
of  the  amount  of  indebtedness  which  the  court  was  authorized  by  law  to 
create." 

For  like  reasons,  bonds  numbered  2  to  35,  inclusive,  held  as  they  are 
by  innocent  purchasers,  are  valid  obligations  against  Howard  county, 
"unless  that  entire  issue  was  in  excess  of  the  amount  of  indebtedness 
which  the  court  was  authorized  by  law  to  create." 

3.  What  amount  of  negotiable  bonds  was  Howard  county  authorized 
to  issue  on  November  12,  1883,  for  the  purpose  of  constructing  a  court- 
house?   That  it  had  power  to  issue  bonds  in  some  amount  cannot  be 
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questioned,  as  the  first  section  of  the  act  expressly  confers  authority  to 
issue  bonds,  "with  interest  coupons  attached,  in  such  amount  as  may  be 
necessary  to  erect  a  suitable  building  for  a  court-house."  But  the  third 
section,  which  must  be  construed  with  preceding  sections  of  the  act,  con- 
tains a  limitation  upon  the  power  of  the  county  as  to  the  amount  which 
may  be  issued.  The  act  under  discussion  was  construed  by  the  supreme 
court  of  this  state  in  Rrmdl  v.  Cage,  66  Tex.  432,  433,  1  S.  W.  Rep. 
270,  and  the  court  there  says: 

"The  other  question  presented  is  whether  a  tax  of  one-fourth  of  one  per 
cent,  levied  annually  for  ten  year?  upon  $1,750,000  of  property  will  liquidate 
327,000  of  bonds  bearing  interest  at  the  rate  of  eight  per  cent,  per  annum. 
Act  Feb.  11,  1881,  §  3.  The  bonds  may  run  for  fifteen  years,  redeemable  at 
the  pleasure  of  the  county.  They  are  not  required  to  be  paid  in  ten  years, 
but  no  more  shall  be  issued  than  will — that  is,  may  or  can — be  liquidated  by 
the  given  tax  in  the  slated  period.  The  third  section  of  the  act  does  not  pro- 
vide for  the  payment  of  the  bonds,  but  limits  the  amount  of  bonded  indebt- 
edness authorized  by  the  law.  This  cannot  be  such  an  amount  as  will  be 
paid  in  ten  years,  wlien  the  act  expfessly  provides  that  the  bonds  may  run  for 
fifteen  years,  but  the  amount  is  such  as  may  be  paid  by  the  prescribed  tax  in 
ten  years.  The  county  is  to  ascertain  the  limit  upon  its  power  to  issue  bonds 
by  solving  the  problem  put  in  the  third  section.  The  result  of  that  calcula- 
tion depends  upon  the  time  and  manner  of  applying  the  proceeds  of  the  tax, 
not  actually  in  the  future,  but  in  the  calculation.  *  *  ♦  The  object  of  the 
law  was  to  f\x  a  uniform  and  certain  standard  of  authority,  applicable  to  all 
counties.  This  standard  is  gauged  by  the  financial  condition  of  the  county. 
The  interest  it  has  to  pay  depends  upon  its  credit,  and  the  amount  of  the  debt 
the  county  may  incur  depends  directly  on  the  interest  borne  by  the  bonds 
and  its  taxable  wealth.  These  are  the  given  factors,  from  wbicli  to  ascertain 
the  extent  of  the  county  power.  There  is  no  element  of  uncertainty.  The 
sum  for  which  bonds  may  be  issued  is  the  sum  which,  together  with  interest 
at  the  given  rate,  could  be  liquidated  by  ten  annual  stated  paymehts." 

It  is  said  by  the  court  in  the  Nolan  County  Case  that  "the  question  of 
excess  in  the  amount  of  indebtedness  depends  upon  the  construction  of 
the  statute."     And — 

''It  must  be  interpreted  in  the  light  of  the  constitutional  provisions  which 
relate  to  the  same  subject-matter.  In  Bank  v.  City  of  Terrell,  78  Tex.  450, 
14  S.  W.  Bep.  1003,  section  9  of  article  8  of  the  constitution,  as  amended  in 
1883,  was  construed;  and  it  was  held  that  the  amount  of  indebtedness  which 
counties,  towns,  and  cities  were  authorized  to  create  for  the  erection  of  pub- 
lic buildings,  etc.,  was  limited  to  25  cents  upon  $100  worth  of  property,  as 
shown  by  the  assessment  rolls  of  the  municipality.  The  word  <  valuation,' 
as  used  in  the  section,  was  held  to  mean  the  value  as  fixed  by  competent  au- 
thority for  the  purposes  of  taxation.  The  result  of  that  decision  is  that  gov- 
erning bodies  of  municipal  corporations  are  not  empowered,  when  ascertain- 
ing the  amount  of  an  indebtedness  to  be  created,  to  determ  ne  for  them- 
selves the  aggregate  value  of  the  property  therein  subject  to  taxation,  but 
are  to  be  governed  by  the  official  rolls  made  out  by  the  tax  asse  3or." 

It  will  thus  be  seen  that  section  9,  art.  8,  of  the  coi  stitution,  as 
amended,  does  limit  the  creation  of  indebtedness  by  a  coum  jr,  and  is  not 
intended,  as  plaintiff  contends,  ''wholly  to  limit  the  amoi  nt  of  the  as- 
sessment." See,  also,  Lake  Co.  v.  RoUins,  130  U.  S.  662  9  Sup.  Ct. 
Hep.  651.     The  amount  of  bonds  that  the  defendant  could  1  kwfuUy  issue 
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was  such  an  amount  as  a  tax  of  one-fourth  of  1  per  cent,  annually  would 
liquidate  in  10  year?.  The  85  bonds  issued  to  Milliken  &  Co.  pursuant 
to  the  order  of  court  of  November  12, 1883,  were  delivered  to  them  con- 
temporaneously with  their  registration  November  22,  1883,  or  soon 
thereafter,  and  at  a  time  when  the  last  oflBcial  assessment — that  of  1883, 
and  the  only  one  then  made  by  the  county; — showed  the  amount  of  taxa- 
ble property  in  the  county  to  be  $863,011.38.  Adopting  the  rule  pre- 
scribed by  the  supreme  court  in  Ev^saeU  v.  Cage^  mpra^  and  reaffirmed 
in  Nolan  Co.  v.  State^  supra^  a  tax  of  one-fourth  of  1  per  cent,  upon  this 
sum  would  pay  in  10  years  $14,982.77.  To  that  extent  the  35  bonds 
under  consideration  constituted  an  indebtedness  which  was  within  the 
power  of  the  county  to  contract.  The  amount  beyond  $14,982.77,  as 
measured  by  the  constitution  and  laws  of  this  state,  was  in  excess  of 
the  defendant's  power  to  issue  for  the  purpose  of  building  a  court-house. 

4.  The  question  arises:  Are  those  bonds,  numbered  2  to  35,  inclu- 
sive, void,  as  to  the  excess,  in  the  hands  of  innocent  purchasers  for  value, 
as  the  holders  are  clearly  shown  by  the  testimony  to  be?  If  tested  by 
the  ruling  of  the  supreme  court  of  this  state  in  the  two  cases  last  cited, 
the  conclusion  is  irresistible  that,  as  to  the  excessive  issue,  the  bonds 
are  void, — void  in  their  inception,  and  void  in  the  hands  of  any  subse- 
quent holder  for  value  without  notice.     Thus  it  is  said: 

"As  to  the  excess  over  that  sum,  they  were  void.  •  ♦  •  That  the  pur- 
chasers of  the  bopds  of  a  city  mast  look  to  the  official  assessment  in  order  to 
ascertain  the  extent  of  the  councirs  authority  to  create  a  municipal  indebted- 
ness, and  that  as  to  an  excessive  issue  they  cannot  claim  to  be  innocent  pur- 
chasers. " 

It  is  insisted  by  the  plaintiflF — as  it  was  contended  in  Russell  v.  Oage^ 
and  NoUva  Co.  v.  State — that  the  recitals  in  the  bonds  estopped  the 
county  from  contesting  their  validity.  The  bonds  involved  in  the  pres- 
ent controversy  contain  the  following  recital: 

**  This  bond  is  issued  in  accordance  with  the  provisions  of  an  act  of  the  leg- 
islature of  the  state  of  Texas  entitled  <  An  act  to  authorize  the  county  com- 
missioners' court  of  the  several  counties  of  this  state  to  issue  bonds  for  the 
erection  of  a  court-house,  and  to  levy  a  tax  to  pay  for  the  same,'  approved 
February  nth,  1881." 

The  recital  is  that  the  bond  was  issued  in  accordance  with  the  act  of 
the  legislature.  It  does  not  purport  to  be  issued  pursuant  to,  or  in  ac- 
cordance with,  the  constitution;  nor  is  there  anything  in  the  recital  show- 
ing that  the  taxable  value  of  the  property  in  Howard  county,  as  shown 
by  the  assessment  rolls,  was  sufficient  to  authorize  the  commissioners' 
court  to  issue  the  bonds  which  the  county  actually  issued.  Construing 
section  9,  art.  8,  of  the  constitution  upon  this  point,  the  supreme  court, 
in  Bank  v.  OUy  of  TerreU,  says: 

''No  ad  valorem  tax  has  ever  been  collected  in  this  state  otherwise  than 
through  carefully  regulated  assessments.  It  is  not  practicable,  if  it  can  be  said 
to  be  possible,  to  arrive  at  correct  taxable  values  through  any  other  means  than 
an  assessment.  We  would  be  compelled  to  ignore  common  sense  and  reject  all 
experience  before  we  could  hold  that  when  the  constitution  imposed  upon 
cities  [and  the  same  may  be  said  of  counties]  the  duty  of  ascertaining  the  val- 
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nation  of  their  taxable  property  it  contemplated  that  thej  should  look  to  any 
other  source  for  the  information  than  their  own  assessment  rolls,  taken  for 
the  purpose  alone  of  furnishing  such  information.  We  are  unable  to  conclude 
that  the  constitution,  while  intending  to  so  strictly  flmit  the  creation  of  a 
debt  to  a  percentage  on  valuation,  contemplates  that  a  city  council  may  disre* 
gard  official  assessments,  and  adopt,  according  to  their  pleasure,  any  other 
means  or  no  means  of  ascertaining  the  required  fact.  *  *  *  It  is  firmly 
settled  by  the  highest  authority  that,  when  the  law  that  limits  the  debt  by 
VHluation  directs  that  the  valuation  shall  be  ascertain9d  by  an  assessment,  such 
assessment  governs  and  cannot  be  overcome  by  any  mere  recitals  that  the 
fact  is  otherwise." 

That  the  same  principle  is  applicable  to  counties  will  be  readily  ascer- 
tained by  reference  to  the  Nolan  Go.  Case.  Section  9,  art.  8,  of  the  consti- 
tution of  this  state,  as  anaended,  and  also  as  the  section  originally  stood,  in 
effect  commands  that  a  county  shall,  in  order  to  create  a  debt  for  erect- 
ing a  court-house,  take  its  latest  assessment  of  property  for  taxes,  and 
from  that  ascertain,  as  heretofore  shown,  what  amount  of  indebtedness 
it  may  lawfully  contract.  With  this  understanding  of  the  constitutional 
provision,  it  will  be  readily  seen  that  this  case  is  not  governed  by  the 
principles  announced  by  the  court  in  Marcy  v.  Oswego^  92  U.  S.  637; 
Humboldt  Tp.  v.  Ixmg^  Id.  642;  and  others  cited  by  counsel  for  plaintiff. 
But  it  is  thought  to  be  clearly  controlled  by  the  cases  of  Lake  Oo.  v. 
Graham,  130  U.  S.  675,  9  Sup.  Ct.  Rep.  654;  Dixxm  Oo.  v.  Mdd,  111 
U.  S.  83,  4  Sup.  Ct.  Rep.  315;  and  Buchanan  v.  LUchfiddy  102  U.  S. 
278.  See,  also,  Suiliffv.  Lake  Go.,  47  Fed.  Rep.  106;  Ineurance  Go.  v. 
Lyon  Oo,y  44  Fed.  Rep.  329.  In  the  Lake  Co.  Oase^  where  the  recitals 
were  much  more  comprehensive  than  in  this  case,  Mr,  Justice  Lamar, 
at  pages  682,  683,  130  U.  S.,  and  pages  656,  657,  9  Sup.  Ct.  Bep., 
quotes  from  Dixon  Oo.  v.  Meld  the  following  language: 

'*If  the  fact  necessary  to  the  existence  qi  the  authority  was  by  law  to  be 
ascertained,  not  officially  by  the  officers  charged  with  the  execution  of  the 
power,  but  by  reference  to  some  express  and  definite  record  of  a  public  char- 
acter, then  the  true  meaning  of  the  law  would  be  that  the  authority  to  act  at 
all  depends  upon  the  actual  objective  existence  of  the  requisite  fact,  as  shown 
by  the  record,  and  not  upon  its  ascertainment  and  determination  by  any  one; 
and  the  consequence  would  necessarily  follow  that  all  persons  claiming  under 
the  exercise  of  such  a  power  might  be  put  to  proof  of  the  fact  made  a  condi- 
tion of  its  lawfulness,  notwithstanding  any  recitals  in  the  instrument.  The 
amount  of  the  bonds  issued  was  known.  It  is  stated  in  the  recital  itself.  It  was 
$87,000.  The  holder  of  each  bond  was  apprised  of  that  fact.  The  amount 
of  the  assessed  value  of  the  taxable  property  in  the  county  is  not  stated;  but, 
ex  ti  terminit  it  was  ascertainable  in  one  way  only,  and  that  was  by  refer- 
ence to  the  assessment  itself, — a  public  record  equally  accessible  to  all  intend- 
ing purchasers  of  bonds,  as  well  as  to  the  county  officers.  This  being  known, 
the  ratio  between  the  two  amounts  was  fixed  by  an  arithmetical  calculation. 
No  recital  involving  the  amount  of  the  assessed  taxable  valuation  of  the 
property  to  be  taxed  for  the  payment  of  the  bonds  can  take  the  place  of  the 
assessment  itself,  for  it  is  the  amount  as  fixed  by  reference  to  that  record  that 
is  made  by  the  constitution  the  standard  for  measuring  the  limit  of  the  mu- 
nicipal power.  Nothing  in  the  way  of  inquiry,  ascertainment,  or  determina- 
tion as  to  that  fact  is  submitted  to  the  county  officers.  They  are  bound,  it  is 
true,  ti  lediTx  from  the  assessment  what  the  limit  upon  their  authority  is,  as 
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n  necessary  preliminary  in  the  exercise  of  their  functions  and  the  performance 
of  their  duty;  but  the  information  is  for  themselves  alone.  All  the  world 
brides  must  have  it  from  the  same  sonrce,  and  for  themselves.  The  fact,  as 
it  Is  recorded  in  the  assessment  itself*  is  extrinsic,  and  proves  itself  by  in- 
spection, and  concludes  all  determinations  that  contradict  it.** 

Proceeding,  the  justice  further  says: 

"The  question  here  is  distinguishable  from  that  in  the  cases  relied  on  by 
counsel  for  defendant  in  error.  In  this  case  the  standard  of  validity  is  cre- 
ated by  the  constitution.  In  that  standard  two  factors  are  to  be  considered, 
—one  the  amount  of  assessed  value,  and  the  other  the  ratio  between  that 
assessed  value  and  the  debt  proposed.  These  being  exactions  of  the  consti- 
tution itself,  it  is  not  within  the  power  of  the  legislature  to  dispense  with 
them,  either  directly  or  indirectly,  by  the  creation  of  a  ministerial  commis- 
sion whose  finding  shall  be  in  lien  of  the  facts."  Pages  683,  684,  ISO  U.  S., 
and  page  657,  9  Sup.  Gt.  Rep. 

Howard  county  assessment  rolls  of  1883  were  public  records,  made  in 
obedience  to  the  constitution  and  laws  of  the  state.  They,  were  open  to 
the  inspection  of  the  public,  and  they  contained  the  amount  of  the  tax- 
able property  of  the  county.  Purchasers  of  the  bonds  were  chargeable 
with  notice  of  these  records,  and,  had  they  been  consulted,  the  discov- 
ery would  have  followed  that  a  tax  of  one-fourth  of  1  per  cent. ,  author- 
ized by  the  constitution  and  the  third  section  of  the  act  of  1881,  levied 
annually  on  property  valued  at  $863,011.38,  would  liquidate  in  10 
years  an  indebtedness  of  only  $14,982.77.  The  bonds  in  excess  of  that 
amount  are  void,  and  collection  of  the  excess  cannot  be  enforced  against 
the  county,  even  by  a  bona  fide  purchaser  for  value. 

5.  It  remains  to  consider  the  validity  of  bonds  numbered  36  to  40, 
inclusive.  These  bonds,  on  their  face,  purport  to  be  court-house  bonds, 
and  bear  date  November  12,  1883,  the  same  date  as  the  issue  of  35 
already  discussed.  Defendant  objects  to  these  bonds  because  (1)  they 
were  issued  to  bore  an  artesian  well,  and  (2)  the  county  exhausted  its 
authority  to  issue  bonds  when,  by  the  order  of  commissioners'  court  of 
November  12,  1883,  it  authorized  the  issuance  and  delivery  of  35  bonds 
to  Milliken  &  Co.  to  erect  a  court-house;  and  hence  the  subsequent  issue 
of  5  bonds  was  unlawful  and  void.  If  the  county  had  authority  to  is- 
sue bonds  36  to  40,  inclusive,  at  the  time  the  order  for  their  issuance 
was  passed,  the  fact  that  they  were  sold  and  the  proceeds  used  to  sink 
an  artesian  well  would  not  invalidate  them  in  the  hands  of  an  innocent 
purchaser.  That  point  has  been  already  decided  against  defendant 
touching  the  bonds,  which  it  maintains  were  issued  to  construct  a  jail, 
and  requires  no  further  thought.  The  second  objection,  however,  is 
more  serious.  The  commissioners'  court,  November  12,  1883,  ordered 
"that  there  be  issued  for  the  purpose  of  erecting  a  suitable  building  for 
a  court-house  for  said  county  of  Howard  *  *  *  thirty-five  coupon 
bonds  of  tiie  said  county,  of  the  denomination  of  one  thousand  dollars 
each,  payable 'to  J.  H.  Milliken  &  Co.  or  bearer,"  etc.  No  other  bonds 
were  then  ordered  to  be  issued,  and  Milliken  &  Co.  were  not  entitled  to 
any  others,  or  anything  else,  under  their  construction  contract.  An  ad- 
ditional order  of  November  12,  1883,  was  passed,  authorizing  the  levy 
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of  a  tax  of  one-fourth  of  1  per  cent,  "to  pay  the  interest  and  create  a 
sinking  fund  for  the  redemption  of  said  bonds  necessary  to  erect  a  suita- 
ble building  for  a  court-house,"  as  authorized  by  the  act  of  1881.  It 
was  not  until  February  14,  1884,  the  order  was  passed  "that  the  bal- 
ance of  five  thousand  dollars  court-house  bonds  may  issue,  in  accordance 
with  law,  to  any  one  who  may  agree  to  take  same  at  their  face  or  par 
value,  and  may  be  subject  to  the  disposition  of  Geo.  Hogg,  county 
judge,  or  his  successors  in  office. "  August  19,1 884 , — about  five  months 
after  the  order  authorizing  the  destruction  and  cancellation  of  the  first 
and  erroneous  issue  of  40  bonds, — an  order  was  made  by  the  commis- 
sioners' court  that  bond  36  be  "turned  over  to  R.  R.  Elder,  artesian  well 
contractor,  as  collateral  security,"  etc.  On  March  1,  1886,  it  was 
ordered  by  the  court  "that  A.  D.  Walker  deposit  said  bonds  Nos.  37,  38, 
39^  and  40  in  Colorado  National  Bank,  in  accordance  with  terms  of 
aforesaid  contract," — presumably  a  contract  with  James  &  Co.  for  boring 
an  artesian  well.  These  four  bonds  were  subsequently  withdrawn  firom 
the  bank,  conformably  to  the  order  of  August  11,  1886,  and  remained 
in  the  custody  of  the  county  treasurer  until  County  Judge  Thurmbnd 
negotiated  them  in  St.  Louis,  pursuant  to  the  order  of  September  13, 
1886.  Bonds  numbered  37,  38,  39,  and  40,  together  with  bond  36, 
were  purchased  by  a  citizen  of  St.  LouisJ  after  March  12,  1884,  for 
value,  and  with  only  such  knowledge  of  their  validity  or  invalidity  as 
plaintiff  had  at  the  time  of  his  purchase  of  bonds  numbered  from  1  to 
30.  The  court  is  of  opinion  that  these  5  bonds  are  absolutely  void, 
on  the  ground  that  the  county  had  no  power  or  authority  to  issue  them. 
The  power  to  issue  bonds  for  the  erection  of  a  court-house  was  exhausted 
when  the  35  bonds  were  issued  aftd  delivered  to  Milliken  <fe  Co. ;  and 
thereafter  the  county  was  without  lawful  authority  to  issue  additional 
bonds,  apparently  for  court-house  purposes,  but  really  and  in  fact  intended 
and  used  for  the  purpose  of  boring  an  aptesian  well.  Daviess  Co.  v. 
IHckiiison^  supra.  Granted  the  power,  under  such  circumstances,  to  issue 
bonds,  purporting  on  their  face  to  be  court-house  bonds,  the  authority 
would  be  susceptible  of  indefinite  expansion;  and  under  the  pretense  of 
lawful  right  a  county  would  be  enabled  to  flood  the  country  with  nego- 
tiable securities,  binding  upon  the  people.  Such  a  doctrine  is  incon- 
sistent with  reason,  and,  it  is  believed,  finds  no  support  in  the  princi- 
ples asserted  by  text-writers,  or  as  enunciated  by  judicial  tribunals. 
My  conclusion,  therefore,  is  that  bonds  numbered  36,  37,  38,  39,  and 
40  are  void ,  and  hence  not  enforceable. 

6.  It  has  been  shown  that  bonds  numbered  1  to  35,  inclusive,  are  in 
part  valid  and  partly  void.  The  question  now  arises,  is  the  county  lia- 
ble for  the  amount  of  indebtedness  within  the  restricted  limit?  The  su- 
preme court  of  this  state  replies  in  the  affirmative.  Bank  v.  City  of  Ter- 
relly  supra;  Daviess  Co.  v.  Dickinson^  supra;  Insurance  Co,  v.  Lyon  Co, ,  «u- 
pra.  The  supreme  court  of  Iowa  holds  the  same  view,  and,  in  McPher- 
son  V.  Foster,  43  Iowa,  72,  73,  says: 

*' As  we  have  seen,  the  constitutional  inhibition  operates  upon  the  indebt- 
edness, not  upon  the  form  of  the  debt.    The  district  may  become  indebted  to 
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the  amount  of  92,057.50  by  bond.  If  the  debt  exceeds  that  amount,  it  is 
void  as  to  the  excess,  because  of  the  inhibition  upon  the  power  of  the  district 
to  exceed  the  limit;  and  the  bonds  as  to  the  same  excess  are  void  because  of 
the  non-existence  of  a  valid  debt  therefor.  But  this  restriction  does  not  ex- 
tend to  the  sum  of  82,057.50  for  which  the  district  had  power  to  issue  its 
bonds.  That  sum  is  a  valid  debt.  The  bonds,  to  that  extent,  are  valid.  It 
is  no  unusual  thing  for  instruments  of  this  character  to  be  partly  valid  and 
partly  invalid.  So  far  as  they  secure  a  lawful  debt,  they  are  valid.  So  far  as 
the  debt  is  unlawful,  they  are  invalid.  *  *  *  It  appears  that  the  bonds 
all  bear  the  same  date,  and  were  issued,  though  at  different  times,  as  a  part 
of  one  transaction.  They  were  intended  as  security  for  a  debt  of  $15,000, 
which  was  attempted  to  be  contracted  in  building  the  school-house.  It  can- 
not be  said  that  in  justice  invalidity  should  attach  to  certain  particular  bonds, 
while  others,  to  the  amount  for  which  the  district  could  lawfully  contract  in- 
debtedness, should  be  held  valid.  Each  bond,  being  but  a  part  of  the  whole 
debt,  must  partake  alike  of  invalidity  and  validity;  it  must  be  partly  valid 
and  partly  invalid.  The  whole  alleged  debt  is  $15,000.  Of  this  sum  $2,057.50 
is  valid.  Each  bond  will  be  valid  to  the  extent  it  represents  a  portion  of  the 
debt  lawfully  contracted.  Such  a  sum  is  the  proportion  of  the  amount  of  the 
bond  as  $2,057.50  bears  to  $15,000;  that  is,  |^^  of  the  principal  of  each  bond 
is  valid  and  collectible.  The  interest  on  each  bond  is  determined  by  the  same 
rule,  or  calculated  upon  the  amount  of  each  bond  held  to  be  valid.'' 

Howard  county  could  lawfully  issue,  November  12,  1883,  bonds  to 
the  amount  of  $14,982.77.  It  did  in  fact  issue  bonds,  partly  valid  and 
partly  invalid,  aggregating  $35,000.  Bonds  to  the  extent  of  its  power 
to  issue — $14,982.77 — became  a  valid  indebtedness  against  the  county, 
and  enforceable  by  suit.  Bonds  in  excess  of  that  limit  or  ainount  are 
invalid  and  uncollectible.  The  35  bonds  were  all  issued  and  delivered 
at  the  same  time  to  Milliken  &  Co. ,  and  they  were  subsequently  bought 
at  the  same  time  by  plaintiff  and  another  citizen  of  St.  Louis.  None, 
therefore,  have  priority  over  the  others,  and  the  amount  of  valid  debt 
should  be  equally  distributed  among  them  all.  According  to  the  rule 
laid  down  by  the  supreme  court  of  Iowa,  each  one  of  the  35  bonds  of 
$1,000  issued  represents  a  valid  indebtedness  of  $428,  and  each  coupon 
of  $80  a  yalid  debt  of  $34.24.  The  suit  embraces  of  these  coupons, 
partly  valid  and  partly  invalid,  34  due  April  10,  1888;  34  due  April 
10,  1889;  29  due  April  10,  1890;  and  29  due  April  10,  1891.  There 
is  then  due  the  plaintiff  on  the  coupons  the  following  amounts: 

(1)  Coupons  due  1888,  principal,  •  •  $1,164  16 
Interest  to  April  10,  1892,            •           •          •  372  53 

(2)  Coupons  due  1889,  principal,       •  •  •     $1,164  16 
Interest  to  April  10,  1892,                  -           •  279  39 

(8)  Coupons  due  1890,  principal,       -  .        •         •        $992  96 
Interest  to  April  10, 1892,  •  -  158  87 

(4)  Coupons  due  1891,  principal,       •  •  •         $992  96 

Interest  to  April  10,  1892,  •  -  79  43 


$1,536  69 
1,443  55 
1,151  83 
1,072  39 


Total,      ..••••  $5,204  46 
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Judgment  should  be  rendered  for  the  foregoing  amount,  with  6  per 
cent,  interest  thereon  from  date,  (Gen.  Laws  1891,  p.  87;  Const. 
Amend,  adopted  Aug.,  1891,)  if,  indeed,  it  be  proper  to  enter  judgment 
in  favor  of  plaintiff  for  any  amount  in  this  suit  at  law.  This  question 
presents  a  serious  diflBculty.  The  supreme  court  of  Iowa,  in  McPherson 
V.  Foster f  supra,  and  Judge  Shiras,  in  Insurance  Co.  v.  Lyon  Co.<,  supra^ 
declined  to  enter  judgment;  the  latter  basing  his  refusal  on  the  ground 
that  the  rights  and  equities  of  the  bondholders  could  only  be  adjusted 
by  a  proper  proceeding  in  equity,  with  all  the  parties  before  the  court. 
Discussing  the  question,  he  observes: 

"It  is  argued  that  the  bonds  would  be  valid  until  the  amount  needed  to  re- 
fund the  enforceable-debt  had  been  reached,  and  that  it  will  be  presumed  that 
the  bouds  were  sold  in  the  order  of  their  number.  Such  a  presumption  can- 
not be  indulged  in  under  the  facts  of  this  case.  To  settle  the  equities  and 
rights  of  the  bondholders  against  the  county,  and  their  riglits  as  between 
themselves,  would  seem  to  require  the  institution  of  a  suit  in  equity.  In 
this  action  at  law  between  one  owner  of  part  of  the  bonds  and  the  county,  it 
is  beyond  the  power  of  the  court  to  hear  and  determine  the  question  of  the 
order  in  which  the  series  of  bonds  were  sold,  or  the  application  of  the  proceeds 
realized  from  the  sales  thereof,  and  whether  the  facts  are  such  that  a  certain 
number  of  the  bonds  can  be  held  valid  at  law,  or  whether  it  should  not  be 
held  that  each  owner  of  a  bond  is  equitably  entitled  to  demand  his  share  of 
the  total  sum  which  may  be  adjudged  to  be  collectible  froin  the  county." 

Touching  this  point,  the  supreme  court  of  this  state  says: 

"Neither  the  pleadings  nor  the  proof  in  the  record  before  us  present  the 
case  so  as  to  authorize  a  judgment  of  the  nature  indicated  by  us  as  being 
proper.  Strictly  speaking,  no  judgment  other  than  the  one  from  which  the 
appeal  was  taken  could  have  been  rendered.  We  think  it  right,  however,  to 
give  the  appellee  an  opportunity  amend  his  pleadings,  and  have  the  issues  so 
presented  as  to  show  what  proportion  of  the  debts  sued  on  he  may  be  entitled 
to  recover,  under  the  rules  that  we  here  announce."  Bank  v.  CityqfTerrellf 
supra. 

See,  also,  Daviess  Co.  v.  Dichinsorij  supra. 

This  court  fully  concurs  in  what  is  said  in  the  cdses  cited.  But  the 
rulings  in  those  cases  were  predicated  upon  the  particular  facts  of  each 
case.  While  in  this  suit  the  court  entertains  serious  doubts  as  to  the 
propriety  of  entering  judgment  in  behalf  of  plaintiff,  yet,  after  giving  the 
question  careful  consideration,  I  am  impressed  with  the  conviction  that 
such  a  judgment  would  be  warranted  by  both  the  pleadings  and  proofs; 
and  perceiving  no  insuperable  objection,  in  a  case  of  this  kind,  to  the 
rendition  of  a  judgment  in  a  suit  at  law,  my  conclusion  is  that  plaintiff 
should  recover  the  amount  found  due,  with  legal  interest  and  costs  of 
suit.  If  he  be  not  permitted  to  recover  all  he  claims,  he  should  at  least 
have  judgment  for  the  amount  to  which  he  is  lawfully  entitled. 

Ordered  accordingly. 
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Leab  r.  Unttbd  States, 

CDistriet  Cow%  D.  AUiahcL.    Febraary  19, 1893.) 

▲BAKBomcBirr  of  Militast  Post— Salb  of  Buildiisos— Power  of  Secbbtabt  of 
Wab. 

When  a  military  post  located  upon  lands  belonging  to  the  United  States  is  aban- 
doned, the  secretary  of  war  has  no  power,  in  the  absence  of  authority  from 
congress,  to  order  a  sale  of  the  buildings,  and  such  a  sale  is  void. 

At  Law.     Action  by  W.  K,  Lear  against  the  United  States  for  the 
recovery  of  money.     . 

Delaney  &  Gomel  and  Geo.  A.  King,  for  plaintiflf. 
C.  S.  Johnson,  U.  S.  Dist.  Atty. 

BuGBEE,  District  Judge.  This  action  was  brought  under  and  by  au- 
tliority  of  section  2  of  an  act  of  congress  entitled  "An  act  to  provide  for 
the  bringing  of  suits  against  the  government  of  the  United  States,"  ap- 
proved March  8, 1887.  From  the  admissions  in  the  pleadings  and  from 
the  evidence,  which  is  entirely  documentary,  it  appears  that  the  material 
facts  in  the  case  are  as  follows:  During  the  years  1868,  '69,  70,  the  gov- 
ernment erected  at  Wrangell,  then  occupied  as  a  military  station,  certain 
wooden  buildings  for  the  use  and  occupation  of  the  United  States  soldiers 
at  that  place.  In  1871  the  site  was  abandoned  as  a  military  post,  and 
by  authority  of  the  secretary  of  war,  and  under  the  instructions  of  the 
department  commander,  the  chief  quartermaster  advertised  the  build- 
ings for  sale.  On  or  about  the  23d  of  August,  1871,  they  were  sold  to 
the  petitioner,  Lear,  for  the  sum  of  $600,  which  was  paid  by  him  to  the 
government  on  December  19,  1871,  and  the  property  so  sold  was 
thereupon  transferred  by  the  military  ofl&cers,  then  occupying  it,  to 
petitioner,  who  remained  for  years  thereafter  in  possession,  and  Yfho 
still  claims  ownership  of  the  same,  by  reason  of  such  purchase.  On 
August  1,  1875,  Ft.  Wrangell  was  re-established  as  a  military  post, 
and  subsequently,  during  the  period  from  August  1,  1876,  to  June  16, 
1877,  when  the  garrison  was  withdrawn,  the  buildings  in  question  were 
reoccupied  by  the  troops,  as  tenants  of  the  plaintiff,  and  rent  was  paid 
to  him  by  the  government  at  a  rate  fixed  by  a  board  of  army  officers 
appointed  to  tax  the  same.  The  same  board  also  recommended  the 
purchase  of  the  buildings  by  the  government  from  petitioner  for  the 
price  of  $7,000.  On  the  21st  of  June,  1884,  the  deputy  collector  of 
customs  at  Wrangell,  acting  under  instructions  from  the  secretary  of 
the  treasury,  demanded  of  petitioner  the  possession  of  the  said  build- 
ings, claiming  them  as  the  property  of  the  United  States.  The  demand 
was  not  acceded  to,  and  on  the  25th  day  of  June,  1884,  the  deputy- 
collector  took  possession  by  force,  and  the  property  has  ever  since 
remained  in  the  possession  of  the  government,  and  been  used  for  civil 
purposes.  It  is  not  claimed  that  the  government  has  ever  parted  with 
its  title  to  the  land  on  which  the  buildings  claimed  by  petitioner  were 
erected.  The  prayer  of  the  petitioner  is:  (1)  For  the  sum. of  $7,000, 
v.SOF.no.l — ^5 
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being  the  purchase  price  fixed  by  the  military  board,  above  mentioned. 
(2)  If  not  allowed  that  sum,  then  that  he  be  allowed  rent  from  the  time 
of  his  ouster  by  the  treasury  department.  (3)  If  not  allowed  either 
amount,  then  that  he  be  awarded  the  $600  paid  by  him  as  purchase 
money  on  December  19,  1871,  with  interest  at  6  per  cent,  per  annum 
from  that  date.  In  its  answer  the  government  confesses  that  plaintiff 
is  entitled  to  judgment  for  the  amount  paid  for  the  property,  with  in- 
terest, but  claims  that  petitioner  is  not  entitled  to  any  other  relief  asked 
for,  because  the  sale  was  without  authority  of  congress,  in  violation  of 
the  constitution  of  the  United  States,  and  therefore  wholly  void,  and 
passed  no  title  to  plaintiff.  The  relief  asked  for  in  the  first  and  second 
subdivisions,  respectively,  of  the  prayer  could  only  be  granted  on  the 
theory  that  the  sale  was  a  valid  one,  and  that  thereby  the  petitioner  ac- 
quired, as  against  the  United  States,  the  full  title  to  the  property.  No 
authority  whatever  has  been  produced,  nor  have  I  been  able  to  find  any 
law,  which  will  support  such  a  theory.  The  sale  was  not  authorized 
nor  ratified  by  congress,  and  I  must  therefore  hold  that  it  was  void. 
Judgment,  however,  is  given  for  petitioner  for  the  amount  confessed  in 
the  answer  to  be  due,  to-wit,  the  sum  of  $600,  with  interest  at  6  per  cent, 
per  annum  from  December  19,  1871,  and  the  costs  of  the  clerk  of  the 
court,  after  issue  joined. 


In  re  Popper. 
{CircviU  Couf%  8.  D.  New  York.    October  18, 1891.) 

CuBToaffs  DuTiEfl— Mantjpacturbd  Articles— Pieces  of  Beveled  Glass. 

A  deoision  of  the  board  of  appraisers  that  smaU  squares,  triangles,  and  circles  of 
glass,  the  squares  from  2>^z2>^  to  4x4,  and  the  circles  from  5  to  6  inches  in  diam- 
eter, with  edges  beveled  and  polished,  are  dutiable  at  45  per  cent,  ad  valorem  as 
**  articles  of  glass  cut, "  under  Act  Ck>ng.  March  8, 1883,  (Tariff  Ind.  New,  par.  185,) 
rather  than  at  8  cents  per  square  foot,  as  **ca8t  polished  plate-glass,  unsilvered.  ^' 
not  exceeding  10x15  incnes  square,  under  Tariff  Ind.  New,  par.  140,  of  said  act,  wiU 
not  be  disturbed,  although  the  bevel  was  produced  by  abrasion,  rather  than  by  out- 
ting  with  a  sharp  instrument,  it  appearing  that  in  the  trade  of  the  glass  cutter  the 
word  ^cutting"  is  frequently  used  to  denote  a  process  which  in  popular  language 
would  more  properly  be  styled  "grinding"  or  "abrading.  *» 

At  Law.     Extract  from  the  report  of  district  attorney: 

"The  proceeding  was  an  application  by  the  importers  for  a  review  by  the 
circuit  court  of  a  decision  of  the  board  of  United  States  general  appraisers, 
delivered  on  the  13th  of  February,  1891,  affirming  the  decision  of  the  collector 
on  the  classification  of  certain  merchandise,  *  *  *  whfch  merchandise 
was  classified  for  duty  by  the  collector  as  *  articles  of  glass  cc  ;,'  and  duty  as- 
sessed thereon  at  the  rate  of  45  per  cent,  ad  valorem,  under  1  le  provisions  of 
Tariff  Ind.  New,  par.  135.  (Tariff  Act  March  3, 1883.)  Again  it  this  classifica- 
tion the  importers  protested,  claiming  that  the  merchandise 
three  cents  per  square  foot  as  *cast  polished  plate-glass,  uns  Ivered,'  not  ex- 
ceeding 10x15  Inches  square,  under  Tariff  Ind.  New,  par.  1  0,  of  said  tariff 
act,  and,  if  not  so  dutiable,  then  at  four  cents  per  square  fo  »t,  under  Tariff 
Ind.  New,  par.  141,  of  said  act,  as  *  looking-glass  plates.'    The  importers 
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ab<')ndoned  their  contention  under  tlie  last  head,  and  stood  upon  their  claim 
that  the  merchandise  was  dutiable  under  Tariff  Ind.  New,  par.  140.  *  *  * 
It  appeared  that  the  merchandise  in  this  present  proceeding  consisted  of  small 
squares,  triangles,  and  circles,  varying  in  size,  the  squares  up  to  4x4  inches, 
the  half  squares  or  triangles  from  2fx2i^  up  to  4x4,  and  the  circles  from  5 
inches  up  to  6  inches  in  diameter.  These  articles  were  made  from  polished 
plate-glass,  and  all  of  them  beveled  as  to  their  edges  with  a  bevel  of  from  5-8 
to  one  inch  in  width,  polished.  It  appeared  by  the  evidence  that  they  were  a 
finished  article,  as  bought  and  sold  in  the  trade  of  this  country." 

Comstock  &  Brown,  for  appellant. 

James  T.  Van  Rensadaery  for  the  United  States. 

Lacx)Mbe,  Circuit  Judge.  As  to  the  proposition  advanced  that  the 
articles  in  question  are  dutiable  under  paragraph  140,  rather  than  under 
paragraph  135,  for  the  reason  that  paragraph  140  is  denominative  and 
paragraph  135  descriptive,  I  am  unable  to  assent  to  the  views  of  the 
plaintiff,  because  it  seems  to  me  that  paragraph  140  is  not  truly  denom- 
inative, but  in  fact  descriptive.  Referring  to  glass  in  the  form  of  plate 
which  has  been  cast,  which  has  been  polished,  and  which  has  not  been 
silvered,  it  is  not,  in  my  judgment,  the  equivalent  of  such  a  term  as 
"handkerchiefs,"  which  was  found  by  the  supreme  court  in  the  Glendin* 
ning  Case^  10  Sup.  Ct.  Rep.  44,  to  be  a  denominative  term,  and  to  take 
precedence  of  the  mere  descriptive  phrase.  It  is  claimed  by  the  col- 
lector that  these  are  dutiable  as  articles  of  glass  cut.  The  testimony  here 
shows  that  the  bevel  upon  the  glass  was  produced  by  a  process  of  abra- 
sion. Such  operation  is  not "  cutting,"  in  the  ordinary  sense  of  the  word, 
as  found  in  the  dictionaries.  There  has  been  neither  section  nor  incis- 
ion by  a  cutting  instrument, — a  sharp-edged  instrument.  Still  the  board 
of  appraisers  have  found  and  returned  that  the  beveled  edges  were  pro- 
duced by  cutting,  and  without  going  into  a  discussion  of  its  details,  I  do 
not  think  that  the  testimony,  as  a  whole,  will  warrant  the  court  in  re- 
versing their  decision,  there  being  sufficient  in  it  to  warrant  the  infer- 
ence that  in  the  trade  of  the  glass  cutter  the  word  "cutting  "is  frequently- 
used  as  descriptive  of  a  process  which  would  be  more  accurately  described 
in  common  speech  as  "grinding  "  or  "abrading."  For  these  reasons  the 
decision  of  the  board  of  appraisers  is  affirmed. 


In  re  Wertheimer  et  aX. 
{drcuU  Cottrt,  &  D.  New  Forfc.    April  20, 1893.) 

L  CuBTovfl  Duties— Men's  Leathbb  Gloves.  ' 

Men's  leather  pique  or  prick  seam  gloves  held  to  be  dutiable  at  60  per  cent,  ad 
vcdoremt  with  an  additional  duty  of  one  dollar  per  dozen  pairs. 
8.  Same— Pabaokaph  458,  Schedule  19,  Tariff  Act  Oot.  1, 1890. 

The  additional  duties  provided  for  in  the  said  paragr  aph  held  to  be  altematlvBt 
and  not  cumulative. 
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At  Law.  Appeal  from  decision  of  board  of  United  States  general  ap- 
praisers. 

The  merchandise  in  suit  consisted  of  men's  leather  pique  or  prick 
seam  gloves,  imported  by  Wertheimer  &  Co.  on  October  15, 1890,  upon 
which  the  collector  of  customs  at  the  port  of  New  York  assessed  a  duty 
of  50  per  cent,  ad  valorem^  and  also  an  additional  duty  of  one  dollar  per 
dozen  pairs  as  "men's  gloves,"  and  also  aq  additional  duty  of  50  cents 
per  dozen  pairs  as  "pique  or  prick  seam  gloves,"  (making  a  total  addi- 
tional duty  of  $1.50  per  dozen  pairs,)  under  the  provisions  of  Schedule 
N,  par.  468,  of  the  act  of  October  1,  1890,  viz.: 

"458.  Gloves  of  all  descriptions,  composed  wholly  or  in  part  of  kid  or  other 
leatlter,  and  whether  wholly  or  partly  manufactured,  shall  pay  duty  at  the 
rates  fixed  in  connection  with  the  following  specified  kinds  thereof,  fourteen 
inches  in  extreme  length  when  stretched  to  the  full  extent,  being  In  each  case 
hereby  fixed  as  the  standard,  and  one  dozen  pairs  as  the  basis,  namely:  *  La- 
dies' and  children's  schmaschen  of  said  length  or  under,  one  dollar  and  sev- 
enty-five cents  per  dozen;  ladies'  and  children's  lamb  of  said  length  or  under, 
two  dollars  and  twenty-five  cents  per  dozen;  ladies'  and  children's  kid  of  said 
length  or  under,  three  dollars  and  twenty-five  cents  per  dozen;  ladies'  and 
children's  suedes  of  said  length  or  under,  fifty  per  centum  ad  vcUorem;  all 
other  ladies'  and  children's  leather  gloves,  and  all  men's  leather  gloves* 
of  said  length  or  under,  fifty  per  cent,  ad  valorem;  all  leather  gloves 
over  fourteen  inches  in  length,  fifty  per  centum  ad  valorem;  and,  in  ad- 
dition to  the  above  rates,  there  shall  be  paid  on  all  men's  gloves,  one  dollar 
per  dozen;  on  all  lined  gloves,  one  dollar  per  dozen;  on  idi  pique  or  prick 
seam  gloves,  fifty  cents  per  dozen ;  on  all  embroidered  gloves,  with  more 
than  three  single  strands  or  cords,  fifty  cents  per  dozen  pairs:  provided,  that 
all  gloves  represented  to  be  of  a  kind  or  grade  below  their  actual  kind  or 
grade  shall  pay  an  additional  duty  of  five  dollars  per  dozen  pairs:  provided* 
further,  that  none  of  the  articles  named  in  this  paragraph  shall  pay  a  less 
rate  of  duty  than  fifty  per  cent,  ad  valorem," 

The  importers  duly  protested,  claiming  the  gloves  to  be  dutiable,  un- 
der said  paragraph,  at  50  per  cent,  ad  valorem^  with  an  additional  duty 
of  50  cents  per  dozen  pairs  only,  as  "pique  or  prick  seam  gloves."  The 
board  of  general  appraisers  affirmed  the  decision  of  the  collector,  and 
held  the  additional  duties  to  be  cumulative,  and,  as  the  goods  were  con- 
cededly  men's  gloves,  and  also  pique  or  prick  seam  gloves,  the  addi- 
tional duties  for  both  of  said  classes  of  gloves  were  properly  assessed 
thereon.  Appeal  was  duly  taken  by  the  importers  to  the  United  States 
circuit  court,  under  the  provisions  of  the  act  of  June  10,  1890. 

Edward  Mitchell,  U.  S.  Atty.,  and  Henry  0.  PlaU^  Asst.  U.  S.  Atty. 

OuriCf  Smith  &  Machie,  for  importers. 

Lacombe,  Circuit  Judge.  The  case  is  hardly  susceptil  e  of  argument 
unless  upon  the  question  of  what  the  intent  of  congri  ss  was.  That 
would  involve  going  back  of  the  face  of  the  statute,  which  does  not  seem 
ambiguous,  and  entering  upon  a  consideration  of  the  r<  ative  rates  of 
duty  fixed  upon  different  kinds  of  goods,  and  the  reasoua  leness  of  such 
rates, — a  speculation  which,  possibly,  the  modern  doctr  le  as  to  statu- 
tory construction  may  require,  but  which  I  do  not  fee    warranted  in 
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embarking  on  in  this  case,  where  there  is  not  apparent  nneertainty  to 
call  for  special  construction.  I  am  satisfied  to  take  the  paragraph  as  it 
reads,  and  interpret  it  according  to  the  language  which  congress  has 
used.  In  the  first  part  of  the  section  there  are  certain  rates  of  duty  fixed 
on  different  kinds  and  varietien  of  kid  gloves;  then  there  is  a  rate  of 
duty  of  a  dollar  per  dozen  on  all  men's  gloves  assessable  in  addition  to 
the  rate  of  duty  enumerated  in  the  first  part  of  the  section,  the  language 
being,  '4n  addition  to  the  above  rates."  If  it  happens  that  the  goods 
are  pique  or  prick  seam  gloves,  there  is  a  duty  of  60  cents  a  dozen  as- 
sessable in  addition  to  the  rates  specified  in  the  first  part  of  the  section, 
but  there  is  nothing  in  the  paragraph  to  indicate  that  it  is  to  be  addi- 
tional to  any  one  of  the  rates  named  in  the  latter  part  of  the  section.  I 
cannot  see,  therefore,  that  the  phraseology  following  the  words,  "in  ad- 
dition to  the  above  rates,''  contemplates  a  cumulative  series  of  duties. 
They  are  alternative.  Under  whichever  one^  or  the  other  of  the  four 
classes  the  gloves  may  fall,  they  are  to  pay  the  duty  prescribed  for  that 
class,  in  addition  to  the  rate  of  duty  which  was  fixed  in  the  earlier  part 
of  the  section.  If  they  fall  equally  under  two  or  more  of  the  classes 
named  in  the  latter  part  of  the  section,  then  they  shall  pay  the  rate  of 
duty  of  the  highest  class  within  which  they  may  properly  be  included. 
Section  5.  These  are  concededly  men's  gloves.  As  men's  gloves  they 
are  to  pay  one  dollar  a  dozen  extra.  As  pique  gloves  they  would  pay 
only  fifty  cents  a  dozen  extra.  They  should  therefore  pay  the  larger  of 
the  two  additional  rates,  viz.,  one  dollar  a  dozen.  The  finding  of  the 
board  of  appraisers  is  reversed,  and  the  goods  will  be  classified  at  the 
regular  rate  specified  by  paragraph  458,  with  the  additional  rate  of  one 
dollar  per  dozen,  prescribed  for  all  men's  gloves. 


Baijmqabten  v.  Magonb. 
(Circuit  Court,  &  P.  New  York,    December  19,  ISOa) 

1.  C08TOM8  Duties— Clabsifioation—Marbls  Blocks. 

Small  blocks  of  marble,  about  half  an  inch  square,  used  for  mosaics,  mural  deco- 
rations, and  pavements  in  vestibules,  are  dutiable  under  the  tariff  act  of  1888,  either 
as  ** marble  in  block,**  or  as  ** manufactures  of  marble,**  to  the  exclusion  of  the 
general  clause,  ''aU  other  manufactures  not  before  enumerated.** 

8.  Samb— Tbadb  Signtfioatiott. 

It  is  a  question  for  the  jury  whether  the  words  ** marble  in  block**  have  a  special 
trade  meaning,  limiting  them  to  large,  roughly-hewed  blocks  as  they  come  from 
the  quarry,  so  as  to  exclude  marble  blocks  about  half  an  inch  square,  used  in  mo- 
saics. 

S.  Samb— What  Constitutb  "Manufactures.** 

The  mere  fact  of  the  application  of  labor  to  an  article,  either  by  hand  or  by 
mechanism,  does  not  make  it  necessarily  a  **  manufactured  article,  **  within  the 
meaning  of  the  tariff  laws,  unless  the  labor  has  been  carried  to  such  an  extent  that 
the  article  suffers  a  species  of  transformation,  and  is  changed  Into  a  new  and  dif- 
ferent article,  having  a  distinctive  name,  character,  or  use.  17.  &  ▼•  Hemmert  41 
Fed.  Rep.  82i,  followed. 

At  Law.     Action  to  recover  duties  paid* 
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Chas.  Ourie^  for  plaintifiF. 
Edward  MUcheU,  U.  S.  Atty. 

CoxE,  District  Judge,  (charging  jury.)  As  I  stated  in  your  presence, 
I  have  considerable  doubts  upon  the  facts  in  this  case  whether  or  not 
there  is  a  question  of  fact  to  be  submitted  to  you.  There  being  a  doubt, 
however,  I  think  it  safer  to  send  the  case  to  you,  as  any  mistakes  that 
are  made  upon  the  law  can  be  taken  care  of  hereafter.  The  plaintiffs 
imported  into  this  country  small  pieces  of  marble,  specimens  of  which 
have  been  shown  you;  concededly,  upon  this  proof  they  are  used  for 
mosaics,  mural  decorations,  panels,  and  sometimes  for  pavements  in 
vestibules  and  upon  floors.  The  collector  looked  through  the  tariff  act 
of  1883  and  assessed  duty  upon  them  as  "manufactures  of  marble."  The 
plaintiffs  protested,  insisting  that  they  were  covered  by  a  prior  clause  in 
the  act  as,  "marble  in  block."  Another  clause  was  referred  to  in  their 
protest,  which  does  not  come  before  you,  however,  for  the  reason  that 
it  seems  to  me,  so  far  as  this  controversy  is  concerned,  that  the  charac- 
ter of  these  importations  must  be  decided  under  the  two  sections  to 
which  your  attention  has  been  called.  In  other  words,  if  the  importa- 
tions are  not  "marble  in  block"  then  the  clause  "manufactures  of  marble" 
covers  them,  rather  than  the  general  clause  relating  to  "all  manufac- 
tures." If  they  are  "manufactures"  at  all,  the  clause  "manufactures  of 
marble"  is  clearly  a  more  specific  definition  than  tiie  general  clause 
which  relates  to  "all  other  manufactures  not  before  enumerated."  So 
the  question  for  you  to  determine  is  whether  the  specimen  (and  they  are 
concededly  upon  this  proof  all  alike)  which  has  been  shown  you — a 
small  piece  of  marble  about  half  an  inch  square — is,  or  is  not  a  "block 
of  marble"  or  "marble  in  block."  The  burden  is  upon  the  plaintiffs  to 
satisfy  you,  by  a  fair  preponderance  of  proof,  that  it  is.  If  you  say 
that  it  is  not  covered  by  the  language  "marble  in  block,"  your  verdict 
must  be  for  the  defendant.  In  other  words,  it  is  not  important  upon 
this  controversy,  to  decide  whether  or  not  the  collector  is  right,  if  you 
find  that  the  plaintiffs  are  wrong  in  selecting  this  statute  as  covering 
their  importations,  your  verdict  must  be  against  them. 

There  are  two  questions  I  think  which  should  be  presented  to  you: 
first,  whether  or  not  the  term  "marble  in  block"  had  any  special  trade 
signification  at  the  time  the  act  of  1883  was  passed.  If  it  had,  then  it 
may  be  assumed  that  congress  used  the  term  as  it  was  known  by  com- 
mercial men  at  the  time.  As  I  have,  I  think,  said  in  your  presence, 
such  a  term,  to  have  such  a  signification,  must  be  so  general  that  it 
may  be  presumed  that  congress  took  notice  of  it;  it  mtfet  be  a  term 
understood  by  importers  and  large  dealers  in  the  country  generally,  and 
not  in  specific,  isolated  instances.  One  witness  has  bee  i  called  upon 
that  subject,  and  he  has  testified  that  as  known  in  trade  md  commerce 
"marble  in  block"  related  to  marble  as  the  blocks  came  fr  m  the  quarry, 
which  were  squared  and  "scabbled  off;"  and  he  thought  bat  a  marble 
block  which  was  less  than  10  inches  square  would  not  be  i  merchantable 
article,  and  would  not  be  covered  by  the  term  "marble  in  block."     It  is 
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true  that  but  one  witness  has  been  sworn  upon  this  subject,  and  he  has 
not  been  contradicted;  but  in  view  of  all  the  facts  and  circumstances  of 
the  case  I  deem  it  proper  to  send  the  question  to  you  to  say  whether  or 
not  upon  this  proof  the  term  "marble  in  block,"  or  "marble  blocks,"had 
a  trade  signification  within  the  definition  which  I  have  given  you.  If 
you  say  that  it  had,  and  that  the  term  "marble  in  block"  as  used  in 
this  section  of  the  statute  meant  a  block  of  marble  greater  than  10  inches 
square,  of  course  it  excludes  the  importations  of  the  plaintiff;  and  your 
verdict  will  be  for  the  defendant.  There  is  no  pretense  that,  if  that  is 
the  meaning  of  that  section  of  the  statute,  these  small  cubes  of  marble 
would  come  within  the  definition  of  congress.  If,  however,  you  say 
that  there  was  no  such  signification  as  that,  then  the  question  arises, 
whether  or  not  the  importations  are  "marble  in  block"  or  "manufac- 
tures of  marble." 

As  to  what  constitutes  a  "manufacture"  I  will  follow  the  language  of 
the  supreme  court  in  the  case  referred  to  by  counsel,  (^Hartranftv.  Wieg^ 
manriy  121  U.  S.  609,  7  Sup.  Ct.  Rep.  1240,)  but  as  adapted  to  a  case 
which  was  tried  in  the  circuit  court  for  this  district,  (17.  8.  v.  Semmer^ 
41  Fed.  Rep.  324;)  and  I  will  say  to  you,  "that  the  mere  fact  of  the  ap- 
plication of  labor  to  an  article,  either  by  hand  or  by  mechanism,  does 
not  make  the  article  necessarily  a  manufactured  article,  within  the  mean- 
ing of  that  term  as  used  in  the  tariff  laws,  unless  the  application  of  such 
labor  is  carried  to  such  an  extent  that  the  article  suffers  a  species  of 
transformation,  and  is  changed  into  a  new  and  different  article,  having 
a  distinctive  name,  character,  or  use."  There  is  no  dispute  as  to  the 
manner  in  which  these  small  cubes  of  marble  are  made, — sometimes  by 
hand,  and  sometimes  by  machinery, — and  there  is  no  dispute  as  to  the 
uses  to  which  they  are  put. 

So,  gentlemen,  you  will  bear  in  mind  that  the  questions  you  are  to 
determine  are  first,  had  the  term  "marble  in  block"  a  trade  meaning? 
If  you  say  that  it  had,  and  that  the  meaning  was  properly  defined  by 
the  witness  who  testified  upon  that  subject,  your  verdict  will  be  for  the 
defendant.  If  you  say  that  it  had  not,  then  the  question  arises,  whether 
or  not  the  importations  were  covered  by  the  terai  "marble  in  block,"  or 
by  the  term  "manufactures  of  marble;"  and,  taking  in  view  the  law 
which  I  have  given  you  as  to  what  constitutes  a  "manufacture"  you  will 
answer  that  question.  If  you  say  that  the  importations  are  "marble  in 
block"  and  covered  by  that  phrase,  your  verdict  will  be  for  the  plain- 
tiffs in  the  sum  of  $3.99.  If  you  say  that  the  importations  are  not  cov- 
ered by  that  term,  your  verdict  will  be  for  the  defendant. 
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In  re  Hebteb  Bros. 

((HreuU  Oowrt,  S.  P.  New  Totlc    October  18, 180L) 

At  Law.    Application  to  review  a  decision  of  the  board  of  general  ap- 
praisers as  to  the  classification  of  certain  marble  blocks. 
VT.  Wickham  Smith,  for  importers. 
James  T.  Van  JRensselaer,  for  the  United  States. 

Laoombb,  Circuit  Judge.  In  disposing  of  this  case  there  is  very  little  to 
add  to  the  suggestions  and  construction  of  the  statute  which  appear  in  the 
charge  of  Judge  Ck)XB  in  the  case  of  Baumgarten  v.  Magone,  50  Fed.  Bep. 
69»  which  of  course  is  the  law  of  this  court  until  reversed,  if  it  ever 
should  be«  by  the  court  of  appeals.  These  articles  are  manifestly  small 
blocks  of  marble,  and  I  cannot  find  in  the  testimony  sufficient  to  warrant  a 
conclusion  that  the  general  trade  and  commerce  of  this  country  has  given  a 
special  trade  meaning  to  the  words  "marble  in  blocks'*  other  and  different 
from  its  ordinary  meaning  in  the  speech  of  everyday  life.  It  may  be  thnt  it 
has,  but  thei*e  is  not  enough  in  this  testimony  to  show  that  fact.  For  that 
reason,  I  shall  reverse  the  decision  of  the  appraisers,  and  direct  the 
ment  of  duty  upon  these  articles  as  marble  in  blocks^  at  65  per  cent* 


Whttnet  9.  Boston  &  A.  B.  Co.  ef  oL 
(Circuit  Cowrtt  D.  MasaachusetU.    April  8, 1892.) 

FATBITTS  fOB  INVBNTIOKS— IMVRINGBICBKT— DlSOLADIBB— ObIOIKAL  IUVMSTOa. 

One  who  Ib  in  fact  the  original  and  first  inventor  of  all  the  things  oovered  hy  tlie 
several  claims  of  his  patent  may.  without  fiUng  the  disclaimer  required  by  Rev.  BU 
U.  8.  §  4922,  maintain  a  suit  for  infringement  of  such  claims  as  are  valid,  notwiUi* 
standing  that  the  things  covered  by  the  other  claims  were  in  public  use  for  more 
than  two  years  prior  to  his  application. 

In  Equity.  Suit  by  Baxter  D.  Whitney  against  the  Boston  &  Albany 
Railroad  Company  et  al.  for  infringement  of  a  patent.  Decree  for  in- 
junction. 

D.  HaU  Rice^  for  complainant. 

Parkinson  &  Parkinson^  for  defendants. 

Nelson,  District  Judge.  Defendants'  motion^to  witTihold  a  decree  in 
&vor  of  the  plaintifif  until  the  plaintifif  shall  have  disclaim  d  the  Ist,  4th, 
6th,  6th,  and  7th  claims  of  his  patent  is  denied,  upon  tl  ^  ground  that, 
assuming,  as  the  defendants  contend,  that  the  evidence  in  le  case  proves 
that  said  claims  cover  what  had  been  in  public  use  and  o 
than  two  years  prior  to  the  plaintiff's  application  for  h 
since  it  appears  that  the  plaintiff  was  the  original  and  fii  \i  inventor  of 
the  parts  of  his  invention  secured  by  said  claims,  he  is  tl  erefore  not  re- 
quired by  Rev.  St.  §  4922,  in  order  to  entitle  himself  to 
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infringement  of  the  second  and  third  claims  of  his  patent,  to  make  dio* 
daimer  of  the  other  claims.  Manufacturing  Oo.  v.  Sprague^  123  U.  S. 
249,  8  Sap.  Ct.  Rep.  122;  Telephone  Go.  v.  Spencer,  8  Fed.  Rep.  512; 
Walk.  Pat.  §  197.  The  plaintiff,  having  waived  his  right  to  an  account, 
is  entitled  to  a  decree  for  an  injunction  against  the  infringement  of  the 
second  and  third  claims  of  the  patent,  with  costS|  and  it  is  so  ordered. 


DiCKERSON  V.  MaTHESON  tt  oZ. 
(Circuit  C(mrU  &  D.  New  T<yrh.    April  18, 1809.) 

!•  8axa— Pativtbd  Abtiolb— Notiob  or  Rsstriction— Tbadb  Customs. 

A  firm  in  Germsnj  having  the  right,  under  Enropean  and  American  patents,  to 
sell  a  patented  coloring  matter  in  Kurope  and  the  United  States,  was  in  the  habit 
of  selUnff  with  restrictions  against  exportation  to  the  United  States,  A  London 
firm,  which  knew,  in  a  general  way,  of  this  restriction,  sent  an  order  to  the  London 
agents  of  the  Gk^rman  firm  for  a  quantity  of  the  goods  **  strong  for  export.  **  Held, 
that  it  could  not  be  presumed  that  these  words  conveyed  nouce  of  an  intention  to 
export  to  the  United  States,  in  the  absence  of  proof  that  such  was  their  trade  mean- 
ing in  London. 

IL  PBINGIPAL  AND  AOSNT— NOTIOB  TO  AOSKT. 

On  receiving  notice  of  the  arrival  of  the  ffoods  in  London,  the  purchasers  made 
out  a  check  for  the  price,  and  gave  it  to  their  clerk,  who,  in  the  usual  course  of 
business,  exchanged  it  for  the  invoice  sent  by  a  messenger  of  the  seller's  London 
asent  This  invoice  contained  a  notice  of  the  prohibition  against  exporting  to  the 
United  States,  but  the  attention  of  the  firm  was  not  called  thereto  until  a  day  or 
two  later,  if  eld,  that  notice  to  the  clerk  was  notice  to  the  firm,  and,  having  ac- 
cepted the  goods  with  notice,  the  firm  was  bound  by  the  restriction. 

&  Patents  vob  Inventions— 8  a  lb  with  Rsstbictions— Iniiiinobmnnt. 

The  owner  of  patents  granted  in  Europe  and  the  United  States,  who  sells  the  pat- 
ented article  in  Europe  with  a  prohibition  against  importation  into  the  United 
States,  may  treat  as  an  infringer  one  who  sells  that  article  in  this  country.  Dic^ 
erson  v.  Mathesout  47  Fed.  Rep.  819,  affirmed. 

lb  FBACTidB— Stifulatbd  Etidbngb— Subsbqubnt  TssTncoHT. 

The  parties  to  a  cause  stipulated  that,  in  order  to  save  the  delay  and  expense  of 
a  commission  to  England,  the  cause  should  be  tried  as  if  certain  evidence  therein 
set  out  had  been  given.  Afterwards,  however,  it  became  necessary  to  send  a  com- 
mission,  and  certain  testimony  was  taken  therennder,  but  nothing  was  done  to 
have  the  stipulation  expunged.  Held  that,  even  if  the  commission  was  inconsist- 
ent with  the  stipulation,  the  stipulated  evidence  would  not  be  disregarded  on  the 
motion  of  one  party  first  made  at  the  final  hearing  without  notice  to  his  adveiw 
sary. 

iw  FoBBioN  Laws— How  Pbovbd. 

Foreign  laws  must  be  proved  as  facts  In  the  courts  of  this  country,  and  mere 
citations  to  English  statutes  and  authorities  cannot  be  accepted  as  showing  the  En- 
glish law. 

In  Equity.   Suit  by  Edward  N.  Dickerson  against  William  J.  Mathe- 
Bon  and  James  N.  Steele  for  infringement  of  a  patent.     Decree  for  com- 
plainant. 
Statement  by  Goxs,  District  Judge: 

On  the  8d  of  November,  1885,  Carl  Duisberg,  a  German,  obtained 
United  States  letters  patent  No*  829,632  for  an  improvement  in  color- 
ing matter,  known  as  ''Benzo-Purpurine.''  On  the  2l8t  of  Decem- 
ber, 1885,  Duisberg  assigned  the  patent  to  the  Bayer  Company,  of  6er- 
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many,  which  was  the  owner  of  a  German  patent  for  the  same  invention. 
On  the  8th  of  March,  1888,  the  Bayer  Company  assigned  the  patent, 
including  the  right  to  recover  for  past  infringements,  to  the  complain- 
ant. The  transaction  out  of  which  this  controversy  arose  occurred  in 
November,  1887.  At  that  time  another  German  corporation,  known  as 
the  "  Berlin  Company,"  had  the  right,  as  licensee  of  the  Bayer  Company, 
to  sell  the  patented  color  in  Europe  and  in  this  country  under  the  Euro- 
pean and  United  States  patents.  Greeff  &  Co.  were  the  London  agents 
of  the  Berlin  Company.  On  the  4th  of  November,  1887,  Domeier  & 
Co.,  of  Loncion,  gave  an  order  to  Greeflf  &  Co.  for  one  ton  of  benzo-pur- 
purine.  This  order  contained  the  words  "strong  for  export.**  On  the 
15th  of  November  the  benzo-purpurine  arrived  in  London  and  Greeff  & 
Co.  notified  Domeier  &  Co.  of  the  fact,  stating  that  it  would  be  sent  on 
in  the  course  of  the  day,  and  requested  Domeier  &  Co.  to  have  check 
ready  for  payment.  A  check  was  accordingly  filled  out  by  an  employe, 
signed  by  Mr.  Domeier,  and  handed  by  him  to  a  clerk,  who  subse- 
quently delivered  it  to  Greeff  &  Co.'s  messenger  in  exchange  for  the  in- 
voice in  the  usual  course  of  business.  The  invoice  contained  the  follow- 
ing: 

"Notice.  The  importation  into  the  United  States  of  North  America  of 
our  patented  substantive  cotton  dye-stuffs,  congo»  benzo-parpurine,  etc.*  is 
prohibited." 

The  attention  of  Mr.  Domeier  was  not  called  to  this  notice  until  a 
day  or  so  afterwards.  The  goods  were  marked  with  a  label  on  which 
was  the  following  notice:  "The  importation  into  the  United  States  of 
North  America  is  forbidden."  This  label  was  not  seen  by  Mr.  Domeier, 
and  did  not  come  to  his  knowledge  until  after  he  had  paid  for  the  goods. 
The  defendant  Matheson,  in  describing  the  marks  on  the  packages  after 
their  arrival  in  this  country,  does  not  mention  the  notice  of  prohibition 
on  the  label,  the  inference  being  that  it  was  not  there  at  that  time.  On 
the  25th  of  November,  10  days  after  the  purchase  by  Domeier  &  Co., 
Barnes  &  Co.,  the  defendants'  London  agents,  shipped  the  goods  to 
the  defendants.  The  exact  date  of  the  sale  to  Barnes  &  Co.  does  not 
appear,  although  on  November  22d  they  wrote  the  defendants  as  fol- 
lows: "Benzo-purpurine,  we  have  received  the  ton  and  shall  forward 
same  by  steamer  on  Thursday."  It  is  frequently  stated  in  defendants' 
brief  that  Domeier  &  Co.  were  not  aware  of  the  notice  on  the  invoice  un- 
til after  the  property  had  passed  out  of  their  hands.  I  am  unable  to 
find  the  proof  of  this.  Domeier  does  not  so  testify  and  the  affidavit  at^ 
tached  to  Mitchell's  testimony  as  to  what  he  heard  Domeier  say,  cer- 
tainly, is  not  evidence.  Domeier  &  Co.  knew,  generallr,  at  the  time 
they  ordered  the  goods  of  the  agents  of  the  Berlin  Compai  y  that  benzo- 
purpurine  was  sold  under  restrictions  against  importation  :  ato  this  coun- 
try. Barnes  &  Co.  also  knew  this,  and  Domeier  &  Co.  }  instructions 
from  Barnes  &  Co.  were  not  to  buy  unless  they  could  do  o  without  re- 
strictions.   The  Berlin  Company  believed  that  the  goods  w  sre  to  be  used 


in  England.     On  the  16th  of  January,  1890,  counsel  for 
parties  entered  into  a  stipulation  which  begins  as  follows 
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"In  order  to  save  the  delay  and  expense  of  a  commission  to  England  it  is 
hereby  stipulated  *  *  *  that  on  the  final  hearing  it  shall  be  taken  as 
though  the  following  testimony  has  been  given." 

Then  follows  a  statement  of  some  of  the  facts  and  circumstances  out  of 
which  the  controversy  arose.  Subsequently,  on  the  27th  of  May,  1891, 
it  became  necessary  to  send  a  commission  to  England  to  take  testimony 
regarding  the  sale  to  Domeier  &  Co.  The  defendants  now  insist  that  be- 
cause of  the  commission  the  stipulation  became  inoperative  and  should 
be  absolutely  disregarded  by  the  court.  A  witness  named  Mitchell,  who 
was  a  member  of  the  firm  of  Barnes  &  Co.,  was  examined  in  London 
under  the  commission  referred  to.  His  examination  was  directed  al- 
most wholly  to  what  he  had  heard  Mr.  Domeier  say  regarding  the  trans- 
action.    The  testimony  was  duly  objected  to. 

E.  N,  Dickerson^  for  complainant, 

Henry  P.  Wella^  for  defendants. 

CoxE,  District  Judge.  The  court  cannot  now  disregard  the  stipula- 
tion of  January  16,  1890.  Assuming  that  the  commission  afterwards 
issued  was  inconsistent  with  the  terms  of  the  agreement,  it  was  clearly 
the  duty  of  defendants'  counsel  to  move  to  have  the  stipulated  evi- 
dence expunged.  The  complainant  could  then  have  proved  in  other 
ways  most,  if  not  all,  of  the  facts  agreed  upon.  It  would  be  mani- 
festly unfair  to  permit  a  party  to  come  down  to  final  hearing  and  then 
without  previous  notice  strike  from  the  record  proof  upon  which  his 
adversary  has,  in  good  faith,  relied  to  establish  his  side  of  the  con- 
troversy. However,  after  having  read  the  record  with  care  I  do  not  re- 
call an  instance  where  a  material  fact  of  the  stipulation  has  been  proved 
untrue.  In  so  far  as  the  testimony  of  Mitchell  relates  to  what  he  heard 
Domeier  and  others  say  it  is  clearly  hearsay  and  cannot  be  considered. 

Upon  the  merits  the  only  question  is  one  of  infringement.  The  de- 
fendants admit  having  sold  the  patented  coloring  matter  in  this  country, 
but  they  allege  that  they  had  a  right  to  do  this,  having  purchased  it  in 
open  market  without  restrictions,  the  title  coming  from  those  who  were 
licensed  to  sell  it  under  the  patents.  It  is  argued  that  the  bargain  was 
originally  made  without  restrictions  and  that  the  Berlin  Company  could 
not  alter  its  terms  by  a  notice  upon  the  invoice.  This  contention  is 
based  upon  the  theory  that  the  statement  "strong  for  export"  in  the  order 
of  Domeier  &  Co.  was  notice  to  the  vendor  that  the  goods  were  to  be  sent 
to  the  United  States.  There  is  no  foundation  for  such  an  assumption. 
If,  when  a  London  merchant,  dealing  with  a  Berlin  merchant,  uses  the 
term  quoted  he  means  that  the  goods  are  to  be  exported  to  the  United 
States  that  fact  should  have  been  proved.     It  cannot  be  inferred. 

Again,  it  is  said,  that  Domeier  &  Co.  were  not  bound  by  the  notice 
of  restriction,  because  Mr.  Domeier  did  not  see  it  till  one  or  two  days 
after  the  sale  was  consummated,  and  that  Domeier  &  Co.  were  not  bound 
by  the  act  of  their  derk  in  accepting  the  invoice  containing  a  notice 
printed  in  a  foreign  language.  If  such  propositions  are  to  receive  the 
sanction  of  the  courts  it  will  be  well-nigh  impossible  to  carry  on  the  bus- 
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iness  of  commerce.  A  person  cannot  avoid  responsibility  by  closing  his 
eyes  and  ears  and  delegating  his  business  to  others.  If  Domeier  &  Co. 
would  have  been  bound  by  the  notice  of  restriction  had  Domeier  per- 
sonally received  the  invoice  in  exchange  for  the  check  the  firm  is  (squally 
bound  by  the  action  of  their  derk.  The  clerk  stood  in  the  place  and 
stead  of  Domeier  &  Co.  and  represented  them  in  that  transaction.  He 
stood  for  the  firm  precisely  as  a  cashier  represents  a  bank,  or  a  purser  a 
ship.  He  was  acting  entirely  within  the  scope  of  his  authority.  His 
acts  were  the  acts  of  Domeier  &  Co.  Story,  Ag.  §  135.  The  entire  in- 
voice was  in  the.  German  language,  but  no  objection  to  receiving  it  was 
made  on  that  account.  Indeed,  the  presumption  is  that  the  invoice  was 
perfectly  understood  when  it  is  remembered  that  a  large  part  of  the  cor- 
respondence with  Domeier  &  Co.  was  carried  on  in  that  language.  If 
the  copy  of  the  invoice  printed  in  the  record  is  correct,  the  notice  was 
conspicuously  placed  and  was  one  which  Domeier  would  have  seen  and 
understood  at  a  glance.  The  firm  cannot  escape  responsibility  by  prov- 
ing that  one  member  did  not  know  of  the  notice  until  a  day  or  so  after- 
wards. There  is  nothing  in  the  want  of  knowledge  by  Domeier  incom- 
patible with  legal  knowledge  by  the  firm,  through  its  duly-authorized 
agent  or  otherwise,  of  the  contents  of  a  paper  which  was  their  voucher 
for  the  goods. 

In  Steers  v.  SteamrShip  Cb,,  57  N.  Y.  1,  the  court,  at  page  5,  says: 
'*That  the  plaintiff  herself  never  read  the  contract  is  of  no  moment.     The 
arrangement  was  made  by  her  agent,  who  must  be  presumed  to  have  ac- 
quainted himself  with  the  terms  of  the  engagement  which  the  defendant  as- 
sented to." 

In  Bdger  v.  Dinsmore,  51  N.  Y.  166,  it  was  said,  at  page  170: 
'*The  presumption  of  law  is  that  a  party  receiving  an  instrument,  in  the 
transaction  of  any  business,  is  acquainted  with  its  contents.'* 

In  Kirkland  v.  Din&nore^  62  N.  Y.  171,  it  was  held  that — 
^  A  party  cannot  escape  from  the  terms  of  a  contract  in  the  absence  of  fraud 
or  imposition,  because  he  negligently  omitted  to  read  it;  and  when  the  other 
party  has  a  right  to  infer  his  consent  he  will  be  precluded  from  denying  it  to 
the  other*8  injury." 

It  is  argued  that  the  transaction,  having  taken  place  in  London,  is  to 
be  governed  by  English  law,  and  certain  English  authorities  and  stat- 
utes are  referred  to.  But  there  is  no  adequate  proof  of  what  the  law  of 
England  is.  The  rule  is  well  established  that  foreign  laws,  written  or 
unwritten,  must  be  proved  as  facts  in  the  courts  of  this  country.  Pierce 
V.  Indsdh,  106  U.  S.  546, 1  Sup.  Ct.  Rep.  418;  Ennis  v.  Smith,  14  How. 
400,  426.  It  must,  then,  be  held  that  the  order  of  Domeier  &  Co.  upon 
Greeff  &  Co.  of  November  4th  did  not  operate  as  a  completed  sale;  that  the 
expression  "strong  for  export"  was  not  notice  to  the  Berlin  company,  or 
its  agents,  that  the  goods  were  intended  for  the  United  States,  and  that 
the  Berlin  company  had  the  right  to  insert  the  prohibition  clause;  that 
Domeier  &  Co. ,  having  received  and  retained  the  invoice  containing  this 
clause,  accepted  the  goods  subject  to  this  restriction. 

The  simple  question,  therefore,  is  this:  Whether  the  owner  of  patents, 
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granted  in  Europe  and  the  United  States,  who  sells  the  patented  article 
in  Europe  with  restrictions  against  importation  into  the  United  States, 
can  treat  as  an  infringer  one  who  uses  or  sells  that  article  in  this  coun- 
try. This  question  is  res  judicata  in  this  court.  On  the  motion  for  a 
preliminary  injunction  it  was  held  that  "  the  right  of  the  complainant  to 
treat  the  defendants  as  infringers  hinges  upon  the  question  of  fact 
whether  Doraeier  paid  or  sent  his  check  for  the  benzo-purpurine  *  *  * 
before  he  received  the  invoice  which  gave  notice  that  the  patented  article 
was  sold  on  condition  that  it  was  not  to  be  used  or  sold  in  the  United 
States."  Dkkerson  v,  Matheaon^  47  Fed.  Rep.  819.  In  other  words,  it 
was  decided  that  the  restriction  would  follow  the  goods  to  this  country 
if  the  original  sale  was  made  subject  to  the  restriction,  and  that  the  sale 
was  so  made  if  the  goods  were  paid  for  after  or  at  the  time  the  notice  on 
the  invoice  was  received.  To  the  same  effect,  by  implication,  is  the 
case  of  Holiday  v.  Matthe&m,  24  Fed.  Rep.  185.  If  the  defendants  were 
bona  fide  purchasers  led  inadvertently  into  the  attitude  of  infringers  tho 
court  might,  perhaps,  be  more  zealous  to  protect  them,  but  the  impres- 
sion cannot  be  avoided  that  they  do  not  occupy  such  a  position.  The 
complainant  is  entitled  to  a  decree. 


Umtermeyeb  v.  Fbeund  €i  aL 

{piTCuU  Court,  S.  D.  New  York,    April  18, 1893.) 

1.  BanGH  Patsrts— iNTRiNoiEiCBNT^CoNSTmrnoKAL  Law. 

Act  Cong.  Feb.  4, 1887,  creating  a  liability  of  f250  against  the  infringer  of  a  de- 
sign patent,  was  a  valid  exercise  of  the  authority  granted  by  Const.  U.  8.  art.  1,  | 
1,  to  secure  to  inventors  for  a  limited  time  the  exclusive  ose  of  their  inventions. 
S.  Bame— Construction  ot  Btatdtb. 

As  the  act  declared  that  **  hereafter,  during  the  term  of  letters  patent  for  a  de- 
sign, it  shall  be  unlawful,  **  etc.,  its  provisions  applied  to  existing,  as  well  as  to 
future,  suits  for  infringement. 
8.  Bake— Measurb  of  Damages. 

As  tbe  act  declares  that  the  infringer  shaU  also  be  liable  for  any  excess  of  profits 
over  the  $250  arising  from  the  sale  **of  the  article  or  articles"  to  which  the  design 
has  been  applied,  the  courts  cannot  restrict  the  recoveiy  merely  to  the  profits  aris- 
ing from  the  increase  of  value  imparted  by  the  design. 

In  Eqnity.  Suit  by  flenry  Untermeyer  against  Max  Freund  ei  al, 
for  infringement  of  a  patent.  Heard  on  exceptions  to  the  master's  re- 
port.    Overruled. 

This  action  was  begun  December  30,  1886,  for  the  infringement  of 
letters  patent  No.  16,121,  granted  to  complainant  July  1,  1884,  for  a 
design  for  a  watch-case.  A  decision  sustaining  the  patent  was  filed 
January  15,  1889.  37  Fed.  Rep.  342.  An  interlocutory  decree  ad- 
judging that  the  complainant  recover  damages  and  profits  'Hogether  with 
any  penalty  incurred,"  and  referring  it  to  a  master  to  take  the  account, 
was  entered  January  24,  1889.  On  the  6th  of  May,  1891,  the  master 
filed  his  report  in  which  he  found  nominal  damages,  and  no  profits 
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prior  to  February  4,  1887, — the  date  of  the  act  relating  to  design  pat- 
ents. 24  St.  at  Large,  p.  387.  He  did  find,  however,  that  the  com- 
plainant was  entitled  to  recover  S250  as  provided  by  said  act  and  the 
profits  in  excess  of  $250  since  February  4,  1887,  on  each  watch-case  to 
which  the  design  was  applied,  amounting  to  $889.02.  In  brief,  the 
master  holds  that  the  act  of  February,  1887,  applies  to  this  cause  and 
under  it  the  complainant  is  entitled  to  recover  $250  and  $889.02.  If 
the  act  does  not  apply  the  complainant,  under  the  rule  of  the  Carpet 
Cases,  114  U.  S.  439,  5  Sup.  Ct.  Rep.  945;  118  U.  S.  10,  6  Sup.  Ct.  Rep. 
946,  would  be  entitled  to  nominal  damages  only.  The  defendants  filed 
exceptions  to  the  report,  and  now  urge  the  following  propositions:  Krst^ 
that  the  act  of  February,  1887,  is.  unconstitutional  because  it  imposes  a 
penalty^  without  due  process  of  law  in  contravention  of  article  3,  §  2,  cl. 
8,  of  the  constitution  and  also  of  the  5th,  6th,  7th  and  8th  amendments. 
Second^  that  the  act  does  not  apply  for  the  reason  that  this  suit  was  com- 
menced one  month  and  five  days  before  the  act  was  approved.  Thirdy 
that  congress  did  not  intend  to  change  the  rule  as  laid  down  in  the  Carpet 
Cases,  the  object  of  the  act  being  to  give  the  patentee  $250  in  every  case 
and  the  profits,  in  excess  of  that  sum,  if  he  can  prove  them  under  the 
rules  established  by  the  supreme  court. 

Rowland  Cox,  for  complainant. 

Frederic  H.  Betts  and  Samuel  R.  Betts,  for  defendants. 

CoxE,  District  Judge.  The  act  of  1887  is  constitutional.  Article  1, 
§  8,  of  the  constitution  gives  congress  the  power  "to  promote  the  prog- 
ress of  science  and  useful  arts,  by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  to  their  respective  writings  and  dis- 
coveries." The  practical  result  of  the  decision  in  Dobson  v.  Carpet  Cfe., 
114  U.  S.  439,  5  Sup.  Ct.  Rep.  945,  (decided  April  20,  1885,)  was  to 
deprive  the  owner  of  a  design  patent  of  all  redress  against  infringers; 
The  attention  of  congress  being  called  to  this  condition  of  affairs  the  act 
of  1887  was  passed  to  remedy  what  seemed  to  the  law-makers  a  gross 
injustice.  Congress  evidently  thought  that  existing  law  was  inadequate 
to  secure  to  inventors  of  designs  the  exclusive  right  to  their  discoveries. 
The  $250  which  the  act  permits  the  owner  of  the  patent  to  recover  is  in 
the  nature  of  a  penalty,  it  is  true,  but  so  are  the  provisions  permitting 
punitive  damages  in  sections  4919  and  4921  of  the  Revised  Statutes. 
It  seems  clear  that  congress  had  power,  under  the  constitutional  provis- 
ion quoted,  to  protect  a  meritorious  inventor  from,  the  depredations  of 
an  intentional  infringer  even  to  the  extent  of  designating  a  fixed  sum 
which,  at  the  expense  of  perfect  accuracy,  has  frequently  been  denom- 
inated "liquidated  damages."  In  other  words,  congress  had  the  power 
to  say  to  the  wrong-doer,  "You  have,  with  full  knowledge  of  the  patent- 
ee's rights,  appropriated  his  property  and  caused  him  injury;  hitherto 
you  have  escaped,  because  he  could  not  show  the  extent  of  his  loss. 
This  shall  not  continue;  we  know  he  has  suffered  damage  by  your  act 
and  if  you  continue  to  use  his  property  you  must  pay  him  at  least 
$250."    As  the  law  existed  prior  to  February  4,  1887,  the  inventor  was 
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remediless.  It  was  the  purpose  of  congress  to  afford  him  some  relief 
and  nothing  short  of  the  provisions  of  the  act  in  question  seemed  ade- 
quate for  this  purpose.  But  even  though  the  court  should  entertain 
doubt  upon  the  question  of  constitutionality  it  would  still  be  its  duty 
to  resolve  the  doubt  in  favor  of  the  .validity  of  the  law. 

In  this  connection  it  may  not  be  inappropriate  to  quote  the  language 
used  when  a  similar  argument  was  addressed  to  this  court.  In  Sarony 
V.  Lithographic  Cb.,  17  Fed.  Rep.  591,  it  was  said: 

"The  court  should  hesitate  long  and  be  convinced  beyond  a  reasonable 
doabt  before  pronouncing  the  invalidily  of  an  act  of  congress.  The  argu- 
ment should  amount  almost  to  a  demonstration.  If  doubt  exists  the  act 
should  be  sustained.  The  presumption  is  in  favor  of  its  validity.  This  has 
long  been  the  rule, — a  rule  applicable  to  all  tribunals,  and  particularly  to 
courts  sitting  at  nUiprius.  Were  it  otherwise*  endless  complications  would 
result,  and  a  law  which,  in  one  circuit,  was  declared  unconstitutional  add 
void,  might,  in  another,  be  enforced  as  valid." 

The  point  that  the  act  of  1887  does  not  apply,  because  the  action  was 
commenced  beiore  the  approval  of  the  act,  is  not  well  taken.  The  lan- 
guage of  the  first  section  is  unmistakable.  It  says,  ^'that  hereafter,  dur- 
ing the  term  of  letters  patent  for  a  design,  it  shall  be  unlawful,"  etc. 
There  is  no  exception  regarding  existing  suits.  As  plainly  as  language 
can  state  it  congress  has. declared  that  after  February  4,  1887,  the  pro- 
visions of  the  act  shall  apply  to  patents  for  designs.  The  master  has 
carefully  restricted  the  recovery  to  infringements  occurring  after  the  ap- 
proval of  the  act.  The  defendants  have  no  valid  complaint  in  this  re- 
gard. 

The  remaining  question  relates  to  the  proper  construction  of  the  act. 
It  is  argued  that  it  was  not  the  intention  of  congress  to  give  to  the  owner 
of  a  design  patent  the  entire  profits  made  from  the  manufacture  or  sale 
of  the  article  to  which  the  design  has  been  unlawfully  applied.  That 
the  act  says  that  the  owner  is  entitled  to  these  profits  cannot  be  den  ad. 
There  is  no  ambiguity  in  the  language  employed,  but  it  is  urged  that 
the  court  is  at  liberty  to  place  a  construction  upon  the  act  which 
will  prevent  results  thought  to  be  unjust  and  absurd.  The  act  pro- 
vides: 

*'And  in  case  the  total  profit  made  by  him  [the  infringer]  from  the  manu- 
facture or  sale,  as  aforesaid,  of  the  article  or  articles  to  which  the  design,  or 
colorable  imitation  thereof,  has  been  applied,  exceeds  the  sum  of  two  hundred 
and  fifty  dollars,  he  shall  be  further  liable  for  the  excess  of  such  profit  over 
and  above  the  said  sum  of  two  hundred  and  fifty  dollars. " 

Nothing  can  be  plainer  than  this.  It  is  the  profit  on  the  sale  of  the 
article  for  which  the  infringer  must  account,  and  not  alone  the  profit 
which  can  be  demonstrated  as  due  to  the  design.  Having  ascertained 
what  the  law  means  the  duty  of  the  court  seems  clear;  it  must  be  en- 
forced. Whether  the  law  is  wise  or  unwise  is  not  a  question  for  the 
court.  Arguments  of  this  character  should  be  addressed  to  the  legisla- 
tive and  not  to  the  judicial  branch  of  the  government.  Discussion  might 
well  stop  the  moment  the  plain  meaning  of  the  law  is  ascertained. 
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But  if  we  go  a  step  ftirther  and  examine  the  situation  at  the  time  the 
law  was  passed  the  conclusion  cannot  be  resisted  that  the  law  says  pre- 
cisely what  congress  intended  to  say  and  accomplishes  precisely  what  con- 
gress intended  to  accomplish, — no  more  and  no  less.  As  has  been  seen 
the  task  to  which  the  law-makers  were  addressing  themselves  was  to  find 
some  remedy  for  a  consummated  infringement.  Without  legislation  the 
rights  of  owners  of  design  patents  were  null.  If  the  recovery  against 
infringers  were  confined  to  profits  due  to  the  design  the  patentee  was 
without  redress.  It  was  to  remedy  this  well-recognized  evil  that  the  act 
was  passed.  Is  it  likely  that  congress  expected  to  remedy  the  evil  by 
re-enacting  the  precise  rule  of  damage  which  produced  the  evil?  If  it 
were  intended  that  the  profits  should  be  confined  to  the  value  imparted 
by  the  design  no  legislation  was  necessary.  The  paragraph  above  quoted 
might  well  have  been  omitted.  The  report  of  the  committee  and  the 
debates  in  congress  are  all  in  consonance  with  this  view.  The  precise 
objection  now  urged  was  sharply  pointed  out  in  congress,  and,  with  full 
and  exact  knowledge  of  the  radical  change  which  it  would  produce,  the 
bill  was  passed. 

Sup  positive  cases  have  been  suggested  for  the  purpose  of  showing  how 
the  act  may  produce  unjust  results  requiring  the  payment  of  large  prof- 
its in  no  way  due  to  the  design,  but  actually  due  to  other  and,  perhaps, 
patented  features.  On  the  other  hand,  the  hardship  to  the  patentee  of 
the  situation  as  it  existed  prior  to  the  act  has  been  enlarged  upon.  With 
full  knowledge  of  the  situation  pro  and  con  congress  attempted  to  solve 
the  problem.  The  act  proceeds  upon  the  idea  that  a  willful  infringer  is 
not  entitled  to  the  same  consideration  as  a  meritorious  inventor.  That 
if  one  or  the  other  must  sufier  it  shall  be  he  who  by  his  wrongful  act 
has  produced  the  situation  in  which  exact  justice  is  impossible.  By 
analogy  to  a  well-known  principle  of  equity  the  theory  of  the  law  seems 
to  be  that  where  an  infringer  intentionally  appropriates  the  design  and 
so  mixes  up  the  patentee's  profits  with  his  own  that  ft  is  impossible  to  ap- 
portion them  the  loss  must  fall  upon  the  guilty  and  not  upon  the  innocent 
party.  The  exceptions  must  be  overruled  and  the  report  of  the  master 
confirmed.  If  the  foregoing  views  are  correct  it  follows  that  the  defend- 
ants must  pay  the  master's  fees.  The  master  has  done  his  work  ably 
and  well  and  it  is  hoped  that  there  will  be  no  difiiculty  in  arriving  at  a 
satisfactory  compensation.  Any  difference  on  the  subject  may,  perhaps, 
be  adjusted  by  a  reference  to  Doughty  v.  Manufacturing  Cb.,  8  Bottchf. 
107. 
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Electrical  Accumulator  Co.  v.  New  York  &  H.  B.  Co. 
(CircuU  Court,  5.  D.  New  Yorlu    April  9, 1893.) 

1.  Patb!?t8  for  iNVKNTioKfr—lNVEimoN— Electric  Accumulators. 

Reissued  letters  patent  No.  11,047,  granted  to  the  Electrical  AocnmTilator  Com- 
pany, as  assignee  of  Joseph  Wilson  Swan,  December  17, 1889,  claiming  a  perforated 
plate  for  secondary  batteries,  having  the  perforations  extending  through  the  plate, 
and  the  active  material  packed  in  the  perforations  only,  cover  a  patentable  inven- 
tion. 

B.  Same— Uttlitt. 

The  fact  that,  before  the  date  of  this  Invention,  Prof.  Eaton  had  packed  active 
material  in  perforations  extending  through  the  plate,  at  the  same  time  covering 
the  surfaces  thereof,  und  that  Mr.  Brush  had  packed  it  into  grooves  in  the  plate 
without  covering  the  surfaces,  does  not  show  a  want  of  invention  in  the  idea  of 
confining  it  entirely  to  perforations  extending  through  the  plate,  since  this  appar- 
ently slight  change  avoided  the  difficulties  before  encountered,  and  produced  an 
electrode  which  has,  to  a  great  extent,  superseded  all  others,  and  has  beoome  the 
electrode  of  commerce. 

In  Equity.  Suit  by  the  Electrical  Accumulator  Company  against  the 
New  York  &  Harlem  Eailroad  Company  for  infringement  of  a  patent. 
Decree  for  complainant. 

Frederic  H,  Betta^  for  complainant. 

Thomas  W.  Osbom,  for  defendant. 

CoxE,  District  Judge.  This  is  an  action  for  infnngment  of  reissued 
letters  patent  No.  11,047,  granted  to  the  Electrical  Accumulator  Com- 
pany of  New  York,  as  assignee  of  Joseph  Wilson  Swan,  on  the  17th 
of  December,  1889,  for  an  improvement  in  secondary  batteries.  The 
invention  of  the  reissue  is  intended  to  facilitate  the  construction  of 
secondary  battery  plates  'by  preparing  them  with  perforations,  cells  or 
holes  extending  through  the  plate,  in  which  holes  the  active  material 
is  packed.  The  original  patent.  No.  812,599,  dated  February  17, 
1886,  was  considered  by  this  court  in  the  case  of  Accumviator  Co.  v. 
Julien  Cb.,  38  Fed.  Rep.  117.  The  original  was  held  invalid  (pages 
140-142)  for  the  reason  tliat  it  described  and  claimed  a  plate  the 
outer  surface  of  which  might  be  covered  by  the  active  material.  This 
construction,  in  view  of  the  work  done  by  Prof.  Eaton,  was  held  to 
be  anticipated.  The  theory  of  the  reissue  is  that  the  valuable  feature 
contributed  by  Swan  consists  in  confining  the  active  material  to  the 
holes,  without  permitting  it  to  extend  beyond  them  to  the  surface  of 
the  plate.  That  portion  of  the  original  which  refers  to  the  coating  of 
the  outer  surface  of  the  plate  has  been  omitted  in  the  reissue.  In 
other  respects  the  description  is  unchanged. 

The  claim  is  as  follows: 

''A  perforated  or  cellular  plate  for  secondary  batteries,  having  the  perfora- 
tions or  cells  extending  through  the  plate  and  the  active  material  or  material 
to  become  active  packed  in  the  said  perforations  or  cells  only,  substantially 
as  described.** 

This  is  the  claim  of  the  original,  except  that  the  word   "only" 
has  been  added.     The  patent  cannot  be  criticised  as  a  reissue.     The 
y.50F.no.l— 6 
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outtitt  instead  of  being  broadened  is  greatly  restricted.  The  applica- 
tu>a  was  filed  within  a  reasonable  time  after  the  inventor  was  informed 
vvf  th*  facts  which  made  a  narrower  claim  necessary.  The  facts  bring 
Um^  case  within  the  prodsions  of  section  4916  of  the  Revised  Statutes. 

Hie  field  of  invention  is,  concededly,  a  narrow  one.  The  counsel 
for  tlie  defendant  correctly  states  that  Swan's  improvement  consists 
^*  wholly  in  the  idea  of  putting  on  the  surface  of  a  perforated  plate 
for  secondary  batteries  no  active  material  beyond  the  contents  of  the 
jH>rforations;  everything  except  this  is  conceded  to  be  old.''  The  date, 
de  jurey  of  Swan's  invention  is  January  18,  1882.  Prior  to  that  time 
l*rof.  Eaton  had  filled  the  perforations,  but  he  had  covered  both  sides 
of  his  plate  as  well.  Mr.  Brush  had  rammed  or  pressed  absorptive 
substance,  in  the  form  of  dry  powder,  into  grooves  or  receptacles  with- 
out covering  the  surface  of  ihe  plate.  No  one  had  packed  active  ma- 
terial into  holes  extending  through  the  plate,  confining  it  entirely  to 
these  holes.  This  combination  was  original  with  Swan.  Did  it  in- 
volve invention?  In  approaching  this  subject  it  is  well  to  remember, 
as  the  court  has  frequently  had  occasion  to  remark  before,  that  we 
are  dealing  with  a  comparatively  new  and  abstruse  art,  where  the 
most  important  results  are  said  to  follow  from  changes,  apparently, 
of  the  most  unimportant  character.  Complete  success  has  not  been 
attained,  but  if  we  may  credit  the  statements  of  those  who  are  enti- 
tled to  speak  ex  cathedrh  on  the  subject,  the  rapid  strides  in  that  di- 
rection during  the  last  decade,  are  due  to  changes  of  form  and  mate- 
rial which,  in  many  other  arts,  would  be  insuflicient  to  support  inven- 
tion. The  substitution  of  one  material  for  another  in  a  door-knob  is 
the  work  of  the  mechanic,  the  substitution  of  one  material  for  another 
in  secondary  battery  electrodes  may  solve  a  problem  which  will  revo- 
lutionize the  motive  power  of  the  world. 

In  holding  that  there  is  sufficient  invention  disclosed  to  support  the 
reissue  the  court  is  influenced  by  the  following  considerations:  The 
Swan  .electrode  is  to-day  the  electrode  of  commerce.  It  has  largely 
taken  the  place  of  other  structures  and  is  almost  universally  used. 
The  advantage  of  having  the  active  material  composed  of  small  discon- 
nected masses,  packed  in  holes  extending  through  the  plate,  is  unques- 
tioned. The  electrolyte  is  thus  permitted  to  reach  and  operate  upon 
both  sides  of  these  small  masses,  instead  of  on  one  side  where  the  act- 
ive material  is  packed  in  cells  or  pockets.  The  expansion  and  con- 
traction of  the  electrode  when  the  battery  is  in  use  causes  the  active  ma- 
terial, if  packed  in  cells  or  grooves  or  spread  upon  the  surface  of  the 
plate,  to  crack,  and  portions  of  it  to  be  pushed  out  of  place  and  to  fall 
away.  These  defects  which  produce  "buckling,"  "short  ciicuiting"  and 
other  disastrous  Results  are  entirely  remedied  by  the  Swan  lonstruction. 
If  one  of  the  small  masses  in  his  plate  becomes  injured  ol  falls  out  it 
does  not  affect  injuriously  the  other  parts  of  the  electrode.  lAs  Sir  Will- 
iam Thomson  puts  it:  "The  perforated  plates  have  also  the  ^reat  advan- 
tage of  extending  the  area  of  electric  communication  betw  en  the  con- 
tinuous metallic  conductor  and  the  porous  or  spongy  ma  erial  and  so 
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minimizing  the  electric  resistance.  The  application  of  the  oxide  in  the 
form  of  numerous  mutually  detached  parts,  separately  held  by  the  per- 
forations, has  also  a  great  advantage  in  almost  annulling  the  warping  or 
fracturing  effects  of  the  expansion  and  contraction  produced  by  the 
changes  of  oxidation  to  which  the  active  material  is  exposed  in  the 
charging  and  discharging  of  the  battery."  It  is  true  that  the  step  from 
the  structures  of  Eaton  and  Brush  to  the  electrode  of  Swan  seems  to  be 
very  short  when  looking  back  upon  the  work  of  these  men.  But  stand- 
ing where  Brush  and  Eaton  did  and  looking  forward  to  the  ideal  elec- 
trode which  should  avoid  the  then  existing  diflficulties  and  possess  the 
excellencies  of  the  present  Swan  structure,  the  steps  undoubtedly  seemed 
many  and  long.  If  it  had  occurred  to  Eaton  to  scrape  off  the  active  ma- 
terial from  his  plate  leaving  the  holes  full,  he  would  have  hit  upon  the 
invention.  But  it  never  did.  If  Brush  had  thought  of  punching  out 
the  bottom  of  his  receptacles  and  had  then  rammed  them  full  of  active 
material  without  covering  the  external  plate  he  would  be  entitled  to  the 
credit  of  having  made  the  successful  structure.  But  he  did  not  think 
of  it.  The  experiments  at  that  time  seemed  to  be  proceeding  along  dif- 
ferent lines,  the  object  being  to  keep  as  much  material  as  possible  upon 
the  surface  of  the  plate.  The  conviction  cannot  be  avoided  that  the 
idea  which  has  made  these  plates  a  commercial  success  was  first  given 
to  the  world  in  a  practical  embodiment  by  Mr.  Swan. 

Confirmation  of  these  views  is  found  in  two  recent  decisions  of  the  su- 
preme court.  In  WaMmm  &  Moen  Manufg  Co.  v.  Beat  ^Em  AU  Barbed- 
Wire  Cb.,  12  Sup.  Ct.  Rep.  443,  the  court  says: 

"The  differe.ice  between  the  Kelly  fence  and  the  Glidden  fence  is  not  arsid- 
ical  one,  but  slight  as  it  may  seem  to  be,  it  was  apparently  this  wliich  made 
the  barbed- wire  fence  a  practical  and  commercial  success.  The  inventions  of 
Hunt  and  Smith  appear  to  be  scarcely  more  than  tentative,  and  never  to  have 
gone  into  general  use.  The  sales  of  the  Kelly  patent  never  seem  to  have  ex- 
ceeded 3,000  tons  per  annum,  while  plaintiff's  manufacture  and  sale  of  the 
Glidden  device  (substituting  a  sharp  barb  for  a  blunt  one)  rose  rapidly  from 
50  tons  in  1874  to  44,000  tons  in  1886,  wl)ile  those  of  its  licensees  in  1887 
reached  the  enormous  amount  of  173,000  tons.  *  *  ♦  Under  such  cir- 
cumstances courts  have  not  been  reluctant  to  sustain  a  patent  to  the  man 
who  has  taken  the  6nal  step  which  has  turned  a  failure  into  a  success.  In 
the  law  of  patents  it  is  the  last  step  that  wins.  It  may  be  strange  that,  con- 
sidering the  important  results  obtained  by  Kelly  in  his  patent,  it  did  not  oc- 
cur to  him  to  substitue  a  coiled  wire  in  place  of  the  diamond-shaped  prong, 
but  evidently  it  did  not;  and  to  the  man  to  whom  it  did  ought  not  to  be  denied 
the  quality  of  an  inventor. " 

In  Magowan  v.  Belting,  etc.,  Co.,  141 U.  S.  332, 12  Sop.  Ct.  Rep.  71,  it 
was  held  that  the  fact  that  the  patented  improvement  "went  at  once  into 
such  an  extensive  public  use,  as  almost  to  supersede  all  packings  made 
under  other  methods,  *  *  *  ^1^3  pregnant  evidence  of  its  novelty, 
value  and  usefulness."  These  quotations  seem  peculiary  applicable  to 
the  present  controversy.  The  principles  which  are  there  so  clearly  and 
pointedly  reaffirmed  require  a  decision  sustaining  tbe  validity  of  the 
complainant's  patent.     As  to  defendant's  infringement  there  can  be  no 
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doubt.  The  question  arising  upon  the  expiration  of  the  Danish  patent 
has  not  been  argued.  The  casual  examination  which  the  court,  in  the 
absence  of  explanation,  has  been  able  to  give  to  this  patent  leads  to  the 
conclusion  that  it  is  not  for  the  same  invention  as  the  Swan  reissue. 
There  should  be  a  decree  for  the  complainant. 


Staupfeb  v.  Spangleb  a  oL^ 

(Circuit  Coiurt,  E,  £>.  Pennsylvania,    January  29, 1S92.) 

1.  Patents  fob  IifviNTiONfl— Noveltt— Pbiob  Statb  of  the  Abt. 

The  first  two  claims  of  letters  patent  345,186|  for  apparatus  for  treating  un- 
baked bretzels,  containing  as  elements  the  generator,  the  perforated  pipe  leading 
from  near  the  bottom  of  the  generator,  a  perforated  spray-pipe,  and  a  casing  lo- 
cated over  the  carrier,  all  of  which  elementB,  each  operating  in  the  same  way 
and  for  analogous  purposes,  being  shown  in  prior  patents,  and  no  new  or  better 
results  being  obtained,  do  not  cover  patentable  novelty. 
8.  Samb— Extent  of  Claim— In fkingembnt. 

The  natural  construction  of  the  third  claim  of  letters  patent  No.  845,186,  which 
contained  the  phrase,  **8pravlng  and  salting  devices,  **  and  the  fact  that  the  speci- 
fication described  the  machine  as  having  a  spraying  pipe  and  a  perforated  drum, 
by  which  salt  was  sprinkfed  over  the  dough  being  trea*  "id.  will  cause  to  be  included 
in  this  claim,  as  elements,  both  the  drum  and  the  spray-pipe,  although  an  ambigu* 
ous  correspondence  between  the  patent-office  and  inventor,  and  the  fact  that  the 
solution  discharged  by  the  spray-pipe  was  alkaline,  be  urged  in  favor  of  constrno- 
tion  of  claim,  including  only  the  spraying  device;  and  defendant,  not  employing 
the  salting  drum,  does  not  inf  rinsre. 

.Bill  in  equity  by  David  F.  Stauffer  against  Harrison  Spangler,  H 
Samuel  Spangler,  George  H.  Smith,  and  W.  H.  Soader  to  restrain  in- 
fringement of  letters  patent345,186,  issued  to  complainant  July  6, 1886, 
for  apparatus  for  treating  unbaked  bretzels.  Bill  dismissed,  daims  1 
and  2  declared  invalid,  claim  3  restricted  and  declared  not  infringed. 

Jos,  C,  Fraley^  for  complainant. 

Strawbridge  &  Taylor^  for  respondents. 

AcHESoN,  Circuit  Judge.  The  bill  charges  the  defendants  with  the 
infringement  of  letters  patent  No.  345,186,  granted  July  6,  1886,  to  the 
plaintiff,  David  F.  Stauffer,  for  improvements  in  apparatus  for  treating 
unbaked  bretzels  and  crackers  and  other  similar  articles  formed  of  dough 
for  baking,  "so  as  to  more  conveniently  give  tnem  the  glazed  and  salted 
surfaces  characteristic  of  such  articles  when  baked."  The  specification 
states  that  theretofore  the  dough,  when  formed  into  proper  shape,  "has 
been  dipped  in  a  suitable  solution,  and  the  salt  afterwards  sprinkled  over 
the  same  by  hand,  which  is  a  slow  and  tedious  operation,  involving  the 
loss,  in  addition,  of  considerable  material,  which  is  scattered  and  wasted." 
The  declared  object  of  the  invention  is  "to  provide  an  apparatus  by  which 
these  operations  may  be  conveniently  and  thoroughly  effected  with  com- 
paratively little  loss  of  material,  and  in  a  much  more  thorough  and  ex- 


^  Reported  by  Mark  Wilks  Collet,  Esq.,  of  the  Philadelphia  bar. 
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peditious  manner  than  heretofore."  The  apparatus  shown  by  the  illus- 
trative drawing  and  described  in  the  specification  consists  of  a  trough, 
above  which  moves  an  endless  carrier  or  apron,  which  conveys  a  reticu- 
lated bhaft,  upon  which  the  articles  to  be  treated  are  placed;  "a  small 
boiler  or  vapor  generator,"  in  which  there  is  a  steam-coil  for  heating  the 
solution;  a  pipe,  with  side  perforations  in  the  lower  part,  where  it  is 
within  the  generator,  and  extending  from  near  the  bottom  of  the  genera- 
tor through  the  top  and  up  to  a  perforated  spray-pipe  above  the  carrier; 
at  the  other  end  of  the  trough,  and  above  the  carrier,  a  hollow  perfo- 
rated drum,  mounted  so  as  to  rotate,  and  to  be  "charge^  with  salt,  to  be 
sprinkled  upon  the  articles;"  and  a  pipe  to  conduct  the  superfluous  liquid 
from  the  trough  down  to  a  collecting  vessel  or  tank,  which  communicates 
with  a  pump,  whereby  the  contents  can  be  pumped  into  the  generator. 
The  specification  thus  describes  the  operation: 

''The  boiler  or  generator  is  nearly  filled  with  the  solution,  and  steam,  being 
let  into  the  coil  at  high  pressure,  raises  the  liquid  to  the  boiling  point.  The 
boiling  solution  and  its  steam  together  pass  through  the  perforations  in  the 
sides  of  the  pipe,  and  thence  to  the  spray-pipe,  where  both  are  discharged 
upon  the  pans  of  bretzels  traveling  beneath  them  at  the  proper  rate  of  speed 
upon  the  belt.  The  effect  of  this  spray  of  salt  solution  and  steam  is  to  *  boil ' 
the  bretzels,  precisely  as  in  the  old  method,  where  they  were  dipped  in  a  boil- 
ing pot;  and  by  the  time  they  have  passed  from  beneath  the  sprays  the  neces- 
sary glaze  and  color  has  been  given  to  them.  As  they  travel  along  upon  the 
belt  they  drain  through  the  open  wire  pan,  the  surplus  solution  falling;  into 
the  trough  beneatli,  whence  it  is  conducted  to  the  tank,  and»  while  still  hot, 
pumped  back  into  the  generator,  to  repeat  the  operation." 

The  claims  are  as  follows: 

"(1)  The  combination,  with  the  generator,  of  the  perforated  pipe,  leading 
from  near  the  bottom  of  the  generator,  and  connecting  with  a  perforated  spray- 
pipe  above  the  carrier,  whereby  the  alkaline  solution  is  forced  out  of  the  gen- 
erator and  sprayed  over  the  articles,  substantially  as  specified.  (2)  The  com- 
bination, with  the  generator  and  perforated  pipe,  of  the  spray-pipe  and  casing, 
located  over  the  carrier,  substantially  as  specified.  (8)  The  combination,  with 
the  generator  and  the  spraying  and  salting  devices,  of  the  collecting  trough, 
whereby  tlie  salt  solution  is  collected,  and  the  tank  and  pump  with  the  pipes 
for  conveying  the  salt  solution  back  to  the  generator,  substantially  as  speci- 
fied." 

The  solution  commonly  employed  in  treating  bretzels  and  similar  ar- 
ticles for  the  purposes  contemplated  by  the  patent,  is  an  alkaline  solu- 
tion, composed  of  water  and  potash  or  lye,  and  is  hot  when  used.  This 
treatment  was  old  at  the  date  of  Staufier's  alleged  invention,  the  articles 
being  dipped  (as  stated  in  his  specification)  in  the  heated  solution;  and 
the  most  that  can  be  said  of  the  plaintiffs  method  of  applying  solution 
is  that  thereby  the  work  is  more  rapidly  done. 

Now,  taking  up  the  first  and  second  claims  of  the  patent  in  suit,  we 
clearly  perceive  that  the  several  devices  or  parts  entering  into  the  com- 
binations therein  set  forth  were  all  old,  and  that  in  the  plaintitPs  appa- 
ratus each  part  operates  in  its  old  way.  In  Etzenberger's  United  States 
patent  of  April  1,  1879,  for  an  improvement  in  apparatus  for  making 
infusions,  we  find  a  generator  having  therein  a  steam-coil  to  heat  the 
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liquid  in  the  generator,  precisely  as  in  Stauffer's  apparatus,  together 
with  a  perforated  pipe  extending  from  near  the  bottom  of  the  generator 
through  its  top,  and  thence  upwardly,  for  the  purpose  of  delivering  the 
liquid  to  a  device  above,  which  is  effected  by  steam  pressure  when  steam 
is  raised  in  the  generator  by  heat  from  the  steam-coil.  Again,  Mitchell's 
United  States  patent  of  September  8,  1874,  shows  a  machine  for  steam- 
ing cakes  and  crackers,  having  an  endless  apron,  upon  which  the  articles 
are  placed,  and. by  which  they  are  carried  past  the  steam-ejecting  nozzles, 
whereby  a  stream  of  moist  steam  is  thrown  upon  them;  the  device  having 
a  steam-supply  pipe,  and  also  a  water-supply  pipe  to  moisten  the  steam 
with  "aqueous  spray  or  vapor."  Then  the  patent  of  Oberle  and  Jang- 
gen,  of  July  10, 1883,  discloses  an  apparatus  for  steaming  jumbles,  crack- 
ers, etc.,  before  baking,  consisting  of  a  casing,  within  which  are  spray- 
pipes  with  fine  perforations  for  emitting  steam,  an  endless  apron  with 
amoving  mechanism  and  means  for  regulating  the  speed;  the  articles 
to  be  treated  being  placed  upon  the  apron,  and  thereby  carried  under 
the  steam  spray-pipes.  Such  being  the  known  state  of  the  art,  the  idea 
of  subjecting  bretzels  to  the  bath  of  hot  alkaline  solution  by  the  use  of 
mechanical  appliances  analogous  to  those  employed  in  steaming  crack- 
ers and  like  articles,  required  for  its  accomplishment  nothing  more  than 
the  exercise  of  ordinary  mechanical  skill.  It  is  to  be  borne  in  mind, 
too,  that  no  new  result  was  thereby  secured,  nor,  indeed,  any  better  re- 
sult than  is  effected  by  dipping  the  articles  in  the  heated  solution.  The 
conclusion  that  Stauffer's  first  and  second  claims  do  not  disclose  anything 
of  patentable  novelty  is  in  line  with  the  rulings  in  HoUister  v.  Manufactur- 
ing Cb.,  113  U.  S.  59,  6  Sup.  Ct.  Rep.  717;  Arm  v.  Railroad  Co.,  132 
U.  S.  84,  10  Sup.  Ct.  Rep.  24;  BuH  v.  Evary,  133  U.  S.  349,  10  Sup. 
Ct.  Rep.  394;  and  many  other  like  adjudications. 

As  respects  the  third  claim  of  Stauffer's  patent,  it  is  only  necessary  to 
say  that,  as  the  defendants'  machine  does  not  contain  the  perforated 
drum  or  any  equivalent  salting  device,  the  salt  being  sprinkled  by  hand 
upon  the  articles  after  they  leave  the  machine,  there  is  no  infringement  of 
that  claim.  The  plaintiffs  counsel,  indeed,  has  made  an  ingenious  but 
unconvincing  argument  to  show  that  the  third  claim  does  not  include  the 
perforated  drum,  or  any  equivalent  therefor;  but  that  the  phrase  "spraying 
and  salting  devices"  refers  altogether  to  the  one  device  for  spraying  the  al- 
kaline solution.  The  basis  for  this  argument  is  that  the  file  wrapper  shows 
that  the  olEce  rejected  a  claim  which  had  as  elements  the  spray-pipe  and 
the  perforated  drum  as  a  mere  aggregation.  But  this  argument  loses  any 
force  it  might  otherwise  have  when  we  come  to  note  that  the  collecting 
trough,  by  which  these  two  devices  were  connected,  wastmitted  from 
the  rejected  claim.  The  construction  upon  which  the  plaimtiff  here  in- 
sists is  a  forced  one,  contrary  to  the  specification  throughoui  and  against 
the  words  and  plain  meaning  of  the  claim.  The  sprinklina  of  salt  over 
the  bretzels  by  a  distinct  operation,  after  they  have  been  trelted  with  the 
alkaline  solution,  is  a  prominent  feature  of  the  invention;  ind  the  me- 
chanical device  for  so  salting  the  articles  is  fully  explained  n  the  speci- 
fication, and  shown  by  the  drawings.     By  the  described  (  deration  the 
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articles  are  first  brought  ''under  the  spraying  device,"  and,  after  being 
sprayed  by  the  solution,  are  then  brought  "under  the  perforated  drum," 
to  be  salted.  To  hold,  then,  that  the  words  "spraying  and  salting  de- 
vices" mean  the  "spraying  device"  alone,  to  the  exclusion  of  the  salting 
device,  would  be  to  violate  every  I'ecognized  canon  of  construction  appli- 
cable to  the  subject.  The  foregoing  views  being  decisive  of  the  case,  I 
do  not  deem  it  necessary  to  consider  other  matters  of  defense  which  coun- 
sel have  discussed.  Let  a  decree  be  drawn  dismissing  the  bill,  with 
costs. 


AcrriBBOLAGET  Separator  d  cH.  v.  Sharpless.* 

(Circuit  Ccuf%  E.  D.  Pennsylvania.    December  80, 1891.) 

1.  Patents  fob  Inventions— Extent  of  Claims. 

Claim  1  of  letters  patent  No.  298,814,  containing  as  elements  a  rotary  vessel,  an 
upwardly  projecting  neck  open  at  the  top,  and  having  a  discharge  orifice  or  notch 
at  its  upper  edge,  must  be  restricted  to  a  oreamer  having  this  notch  cut  through 
the  side  of  the  neck  at  a  level  below  its  upper  horizontal  edge,  since  all  the  other 
elements  of  the  claim  are  old,  and  creamers  had  been  constructed  with  holes  pierced 
in  the  neck  for  discharge  openings,  and  with  open  tops,  over  the  walls  of  which 
the  cream  could  be  discharged. 

2.  Same— Infringement. 

Claim  1  of  letters  patent  No.  298,814,  being  restricted  to  a  construction  making  a 
notch  cut  in  the  top  of  the  open-topped  neck  of  the  creamer,  and  extending  down 
through  the  wall  of  this  neck,  an  essential  element,  is  not  infringed  by  a  creamer 
having  an  open-topped  neck,  with  a  curved  depression  on  the  inner  face  of  the  rim 
which  projects  inwardlv  from  the  walls  of  the  neck,  said  depression  not  extending 
downwards  into  the  wall  of  the  neck. 

Bill  in  equity  by  the  Actiebolaget  Separator  and  the  De  Laval  Sepa- 
rator Company  against  Phillip  M.  Sharpless  to  enjoin  the  infringement 
of  letters  patent  No.  298,314,  for  improvement  in  centrifugal  creamers. 
Bill  dismissed. 

Jo8.  C.  Fraley^  for  complainants. 

Qeo.  J.  Harding  and  Geo.  Harding^  for  respondent 

AcHESON,  Circuit  Judge.  The  bill  of  complaint  charges  the  defend- 
ant with  the  infringement  of  letters  patent  No.  298,814,  granted  Febru- 
ary 12,  1884,  to  Gustav  De  Laval,  for  an  improvement  in  centrifugal 
creamers.  The  invention  relates  to  a  class  of  machines  previously  well 
known  and  in  use  for' the  separation  of  compound  fluids,  and  more 
particularly  used  for  creaming  milk,  and  delivering  the  cream  and  the 
skim-milk  separately,  by  the  agency  of  centrifugal  force.  The  ordinary 
creaming  machine  consists  of  a  revolving  globular  metallic  vessel,  into 
which  the  new  milk'  is  fed,  mounted  upon  a  vertical  shaft,  and  rotated 
by  suitable  mechanism  with  great  rapidity,  and  with  such  effect  that  a 
separation  of  the  cream  from  the  skim-milk  takes  place,  the  latter  by 
reason  of  its  greater  specific  gravity  being  thrown  outwardly  against  the 

1  Reported  by  Mark  WUks  CoUet,  Esq.,  of  the  Philadelphia  bar. 
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walls  of  the  vessel,  and  assuming  an  upright  hollow  cylindrical  form, 
while  the  cream  is  ooUected  in  the  center  of  rotation  standing  upright  in 
a  zone  or  belt,  so  that  the  two  can  be  discharged  at  different  levels  into 
separate  annular  receiving-pans  suitably  arranged  and  supported  on  a 
fixed  casing.  Several  prior  patents  illustrative  of  the  state  of  the  art  are 
in  evidence.  The  earliest  of  these  is  an  English  patent  to  De  Laval, 
dnted  November  4,  1878,  which  discloses  an  apparatus  having  all  the 
features  above  mentioned,  and  in  which  the  cream  is  dischai^ged  by  over- 
flowing the  top  edge  of  the  open  neck  of  the  cylindrical  rotating  chamber. 
The  next  is  an  English  patent  to  Alexander  dated  December  24,  1879, 
showing  a  machine  having  the  same  general  characteristics,  the  cream 
being  forced  over  the  outwardly  curved  lip  formed  around  the  edge  of 
the  open  mouth  of  the  centrifugal  drum.  The  United  States  patent  No. 
249,731,  dated  November  15,  1881,  to  De  Laval,  discloses  an  apparatus 
of  the  like  general  character,  but  in  which  the  cream  is  delivered  into 
its  annular  receiver  through  a  hole  pierced  through  the  wall  of  the  neck 
of  the  revolving  chamber.  The  United  States  patent  No.  281,916,  dated 
July  24,  1883,  to  Neilson,  shows  a  centrifugal  creamer  of  the  same  gen- 
eral type,  and  in  which  the  cream  is  discharged  through  a  discharge 
port  or  hole  formed  in  the  wall  of  the  upwardly  projecting  tubular  ex- 
tension or  neck  of  the  centrifugal  vessel. 

The  declared  object,  as  expressed  in  the  patent,  of  the  invention  in- 
volved in  the  present  suit,  is  "to  prevent  the  clogging  by  impurities  of 
the  orifice  through  which  the  cream  is  delivered  from  the  rotating  ves- 
sel;" and  it  consists  in  a  discharge  orifice  or  notch  in  the  upper  edge  of 
the  upwardly  projecting  open  throat  of  the  rotary  vessel.  The  specificar 
tion  states: 

"In  the  upper  edge  of  the  throat,  </,  is  formed  a  delivery  notch  orori6ce,i, 
for  cream  which  passes  thence  into  the  vessel  or  receiver,  D^  from  whence  it 
is  delivered  by  a  spout,  k.  It  is  advantageous  to  have  the  delivery  orifice  for 
cream  thus  formed,  because,  if  any  impurities  approach  it,  they  will  rise  and 
be  thrown  over  the  upper  edge  of  the  throat,  c\  hence  the  orifice  will  not  be 
liable  to  be  clogged,  as  is  the  case  where  the  orifice  is  formed  by  a  fine  hole  or 
boring  in  the  usual  way." 

The  patent  drawing  shows  the  upper  edge  of  the  throat  as  having  an 
inwardly  projecting  and  overhanging  rim,  which  somewhat  contracts  the 
top  of  the  mouth,  and  the  delivery  notch  or  orifice,  j',  as  a  horizontal  cut 
or  slot  of  an  even  depth,  (somewhat  less  than  the  thickness  of  the  over- 
hanging rim,)  and  with  rectangular  sides,  extending  across  the  top  edge 
of  the  throat,  and  passing,  not  only  through  the  rim,  but  also  entirely 
through  the  upright  wall  of  the  neck.  Referring  to  the  delivery  notch 
or  orifice,  j,  the  plaintiff's  expert  testifies: 

**  And  the  peculiarity  of  this  upper  discharge  orifice  is  that,  instead  of  con- 
sisting of  a  hole  made  through  the  wall,  it  is  open  at  its  upper  side,  so  that 
any  solid  impurities  which  may  be  carried  with  the  cream  to  the  inner  en- 
trance or  mouth  of  this  discharge  orifice  will  be  shoved  upwards  by  the  move- 
ment of  the  cream,  and  will  pass  over  the  top  of  the  vessel  without  clogging 
the  orifice." 
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The  distinguishing  feature,  then,  between  the  old  discharge  orifice,  by 
a  hole  through  the  neck  of  the  rotating  vessel,  and  the  orifice,  j,  of  the 
patent,  is  that  the  latter  is  open  lengthwise  at  the  top;  but,  like  the 
old  construction,  orifice,  j,  is  a  channel  formed  in  and  through  the  wall, 
afibrding  a  lateral  escape  for  the  cream  below  the  horizontal  edge  of  the 
mouth  of  the  vessel. 

In  further  explanation  of  how  the  open-top  notch  obviates  the  ob- 
struction by  solid  matter  at  the  mouth  of  the  dischai^e  orifice,  the  same 
expert  states: 

"The  flow  of  cream  would  carry 4;he  matter  to  the  mouth  of  the  notch,  and 
would  shove  it  upwards;  and,  as  the  matters  accumulated  from  beneath, 
those  first  arriving  at  the  notch  would  be  forced  upward  by  the  accumulation 
beneath  them  until  these  would  pass  over  the  rim  of  the  cream  notch,  the 
cream  continuing  to  pass  through  the  notch  as  before." 

The  patent  contains  the  following  disclaimer: 

"I  am  aware  that  it  is  not  new  to  construct  a  rotary  vessel  for  a  fluid 
separator,  with  an  upwardly  projecting  throat,  open  at  the  top,  and  having 
in  its  side  and  below  its  upper  edge  a  hole  for  the  delivery  of  a  fluid.  In  this 
vessel  there  is  no  discharge  oriflc  consisting  of  a  notch  in  the  upper  edge  of 
the  throat,  and  I  do  not  claim  such  a  vessel  as  included  in  my  invention," 

The  first  claim  of  the  patent,  which  is  the  one  alleged  to  be  infringed 
by  the  defendant,  is  as  follows: 

*•(!)  A  rotary  vessel,  C,  for  a  fluid  separator,  provided  with  an  upwardly 
projecting  throat,  0^  open  at  the  top,  and  having  a  discharge  orifice  or  notch, 
J,  in  its  upper  edge,  substantially  as  and  for  the  purpose  described." 

From  the  foregoing  recitals  these  deductions  are  clearly  to  be  made: 
Pirstj  the  invention  relates  exclusively  to  the  '^discharge  orific  or  notch, 
j,"  everything  else  in  the  plaintiffs'  apparatus  with  -which  we  have  here 
to  do  being  old;  second,  the  purpose  of  the  invention  is  to  prevent  clog- 
ging, an  evil  incident  to  a  separator  provided  with  a  fine  side  hole  or 
boring  for  the  escape  of  the  cream;  third,  the  patent  in  suit  contemplates 
and  provides  for  the  discharge  of  the  cream  through  the  side  of  the  neck 
of  the  rotating  vessel  at  a  level  below  its  upper  horizontal  edge. 

Now,  turning  to  the  defendant's  separator,  we  find  that  his  cream  dis- 
charge consists  of  a  curved  depression,  or  cut  of  half-moon  shape,  made 
in  the  inner  face  of  the  inwardly  overhanging  rim  of  the  mouth  of  the 
rotary  vessel,  and  leads  upwardly,  avoiding  the  upright  wall  of  the  neck; 
so  that  the  cream  is  thrown  outward  above  and  over  the  level  edge  of 
the  neck.  In  a  word,  the  defendant's  machine  is  a  top-discharge  sepa- 
rator, differing  from  those  described  in  the  English  patents  referred  to, 
in  that  the  cream  discharge  is  confined  to  one  particular  point,  namely, 
that  part  of  the  circumference  of  the  mouth  of  the  centrifugal  vessel 
which  is  enlarged  by  the  vertical  cut  or  concavity,  and  is  thus  removed 
further  from  the  center  of  rotation  than  the  rest  of  the  periphery  of  the 
mouth.  The  discharge  of  cream  is  thus  concentrated  because  the  con- 
caved part  is  subjected  to  greater  centrifugal  ibrce  than  the  other  por- 
tion of  the  top  orifice  or  mouth  of  the  vessel.  Manifestly  the  top  cream 
discharge  was  never  subject  to  the  clogging  for  which  the  patent  in  suit 
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was  intended  to  furnish  a  remedy.  The  invention  in  question  was  for 
a  side-discharge. separator,  and  undoubtedly  it  was  an  improvement  to 
such  centrifugal  creamers,  although  the  evidence  shows  that  it  did  not 
entirely  remove  the  difficulty,  as  the  cream  slot  or  notch,  j,  sometimes 
becomes  stopped  by  extraneous  matter.  But  this  can  never  happen  in 
defendant's  separator. 

As  to  who  is  entitled  to  the  credit  of  originally  devising  the  vertical 
cut  or  depression  in  the  mouth  of  the  rotary  vessel  for  the  top  discharge 
of  the  cream  we  need  not  here  inquire.  It  is  sufficient  to  say  that,  in 
view  of  the  prior  state  of  the  art,  th^obvious  and  declared  purpose  of 
the  invention  embodied  in  the  first  claim  of  the  p(itent  in  suit,  and 
the  terms  of  the  specification  and  claim,  it  is  totally  inadmissible  so  to 
construe  that  daim  as  to  make  it  cover  the  top  cream  discharge  orifice  of 
the  defendant's  machine.  Let  a  decree  be  drawn  dismissing  the  bill, 
with  costs. 


Johnson  Go.  v.  Tidewateb  Steel-Works.* 


(CircuU  Court,  E.  2>.  PenrMt/tounio.    Karch  1, 1S9&) 

1.  Patbnts  FOR  iHVBNTiONfl— Rolling  Rail»— Intention. 

Claim  1  of  patent  No.  960,088,  for  method  of  roUing  side-bearing  firlrder  raUa,  ocm- 
sisting  in  rolling  down  the  metal  forming  the  side  tram  in  rolls  provided  with 
passes,  in  one  or  more  of  which  that  portion  of  metal  forming  the  offset  or  head  of 
the  rail  is  subjected  to  elongating  action,  and  that  portion  only  forming  its  side 
tram  is  subjected  to  displacing  or  dummy  action,  does  not  involYe  patentable  in- 
vention, since  it  was  old  to  roll  girder  rails  with  a  dummy  action  on  both  the  head 
side  and  the  tram  side,  and  it  was  old  in  other  forms  of  rails  tp  turn  the  whole  lat- 
eral flow  of  metal  to  the  tram  side,  and  the  changes  necessary  to  accomplish  this 
result  in  the  rolls  used  for  rolling  girder  rails  were  obvious  to  a  skiUed  mechania 

%  Bjliib— Limitations  of  Claim. 

Claim  1  of  patent  No.  860,086,  If  valid,  is  limited  to  a  process  in  which  all  the  rolla 
described  in  the  specification  are  employed,  and  in  the  speciflc  form  shown  and  de- 
scribed, and  is  not  infringed  by  a  process  of  rolUng  in  which  the  rolling  of  the  rails 
prior  to  their  insertion  into  the  dummy  pass  is  performed  by  rolls  ox  a  substan- 
tiallv  different  construction. 

In  Equity.  Suit  by  the  Johnson  Company  to  enjoin  the  Tidewater 
Steel- Works  from  infringing  letters  patent  No.  860,036,  for  method  of 
and  rolls  for  rolling  side-bearing  girder  rails,  granted  to  Arthur  J.  Mox- 
ham,  March  29,  1887.     Bill  dismissed. 

George  J.  Harding  and  Oeorge  Harding,  for  complainant. 

WHliam  A.  Redding^  for  respondent. 


AcHESON,  Circuit  Judge.     The  bill  charges  the  defendant  i|ith 
fringement  of  letters  patent  No.  360,036,  dated  March  29, 
'^method  of  and  rolls  for  rolling  side-bearing  girder  rails," 
thur  J.  Moxham,  and  by  him  assigned  to  the  plaintifif. 
rails  is  used  principally  for  street  railways,  and  consists 
upon  which  the  wheel  of  the  car  runs;  a  side  tram,  at  a  lowei 

iBaported  by  Mark  WUks  Collet,  Esq.,  of  tlie  Philadelphia  ba& 
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to  the  opposite  side,  upon  which  the  wheels  of  ordinary  vehicles  may 
travel;  a  verticle  or  girder  web  and  base  flanges  on  the  opposite  sides  of 
the  foot  of  the  web.  The  object  of  the  invention,  as  described  in  the 
specification,  "is  to  reduce  to  a  minimum  the  number  of  the  dummy 
passes  required  in  rolling  the  side-tram  girder  rail,  and  also,  if  desired, 
to  dispense  with  the  use  of  tongues  in  said  passes."  The  specification 
defines  "dummy  passes"  as  those  in  which  a  special  part  of  the  entering 
mass  of  hot  metal  is  subjected  to  a  widening  action,  or  transverse  flow 
across  the  rolls,  instead  of  being  rolled  out  in  the  direction  of  the  rolls' 
rotation,  while  the  rest  of  the  billet  is  subjected  to  that  amount  of  elon- 
gation only  which  will  prevent  distortion  during  the  passage  of  the  mass. 
The  "tongues"  referred  to  as  used  in  such  passes  are  protrusions  on 
the  grooves  of  the  rolls,  which  press  upon  the  central  mass,  and,  as  the 
specification  states,  form  "a  line  of  neutral  flow  of  metal,"  and  "thus 
tend  to  prevent  the  distortion  that  would  otherwise  occur  from  the 
difference  in  flow  of  metal  on  either  side  of  said  tongues."  The  pat- 
ent drawings  illustrative  of  the  invention  show  three  sets  of  rolls,  hav- 
ing altogether  twelve  passes,  numbered  from  1  to  12,  each  pass  hav- 
ing a  special  configuration.  The  described  rolling  is  eflected  by  en- 
tering the  hot  bloom  first  into  pass  No.  1,  and,  after  passing  it  there- 
through, then  passing  the  hot  billet  through  each  of  the  other  passes 
in  r^ular  order.  By  the  successive  actions  of  the  first  five  passes  the 
billet  is  brought  approximately  to  the  general  shape  in  cross-section  of 
aside-bearing  girder  rail,  the  part  intended  for  the  side  tram  having 
been  rolled  down  so  as  to  project  outwardly  a  greater  distance  than  the 
part  underneath,  intended  for  the  base  flange;  and,  as  the  fillet  emerges 
from  pass  No.  5,  it  is  adapted  in  conformation  to  enter  and  be  effectively 
acted  upon  in  pass  No.  6,  which  is  the  only  dummy  pass  shown  by  the 
patent  drawings.  The  succeeding  passes  are  all  edging  passes,  the  last, 
or  No.  12,  having  the  shape  of  the  finished  rail  in  cross-section.  In 
pointing  out  "the  essential  difference  in  the  treatment  of  the  metal  by 
the  patented  rolls  from  that  before  practiced,"  the  specification  states 
that  it  had  been  customary  "to  quickly  work  down  in  the  rolls  that  por- 
tion of  the  metal  which  subsequently  forms  the  side  tram  of  the  rail, 
and  to  produce  this  effect  by  providing  tongues  in  the  dummy  passes;" 
but  that  "in  the  rolls  forming  the  subject  of  this  invention"  the  working 
down  of  the  part  intended  for  the  side  tram  "is  more  gradually  effected," 
and  the  necessity  for  the  tongues  is  obviated,  although  their  presence  is 
optional.  The  specification  further  states  that  "in  using  a  dummy  pass, 
divided  by  a  tongue  as  above  mentioned,"  the  requisite  width  of  "head 
of  rail" — that  is,  from  the  outside  of  the  offset  part,  or  head  proper,  to 
the  outside  of  the  tram — was  obtained  by  dummy  action  on  both  sides, 
— the  head  proper  and  the  side  tram;  but  by  that  operation  there  was 
not  a  sufficient  lateral  displacement  or  widening  on  the  tram  side  to 
properly  fill  out  the  tram  to  the  required  width.  The  specification  then 
proceeds: 

''Now,  in  order  to  obviate  this  defect,  the  whole  lateral  action  of  the  dum- 
my pass  No.  6,  used  in  this  invention,  so  far  as  displacement  of  metal  is  con- 
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cerned,  is  thrown  upon  one  side  of  said  pass, — the  tram  side;  and  the  full 
width  of  the  tram  proper  and  the  tram  are  thus  secured  without  sacrificing 
any  of  the  necessary  thickness  of  the  tram,  a  greater  body  of  the  metal  being 
thus  acted  on  to  accomplish  the  desired  purpose  than  in  the  other  case." 

It  is  added  that,  so  efficient  is  "this  one-sided  action  dummy  pass," 
that  girder  rails  may  be  rolled  with  a  less  number  of  such  passes  than 
by  any  other  plan  of  rolling,  so  that  in  some  cases,  "as  shown  in  the  draw- 
ings at  pass  No.  6,"  but  one  of  such  dummy  passes  is  necessary,  though 
in  some  cases,  depending  upon  the  proportion  and  shape  of  the  rail,  it 
may  be  advantageous  to  increase  th«  number  of  such  dummy  passes. 
The  defendant  is  charged  with  infringing  the  first  claim  of  the  patent, 
which  is  as  follows: 

'*(!)  The  method  hereinbefore  described  of  rolling  side-bearing  girder  rails, 
consisting  in  roiling  down  the  metal  forming  the  side  tram  in  rolls  provided 
with  passes,  in  one  or  more  of  which  that  portion  of  the  metal  forming  the 
offset  part  or  head  of  the  rail  is  subjected  to  elongating  action,  and  that  por- 
tion forming  its  side  tram  is  subjected  to  displacing  or  dummy  action  only, 
whereby  requisite  elongation  of  metal  is  obtained  without  pinching  the  end 
of  said  tram,  or  excessively  reducing  it  in  thickness,  substantially  as  de- 
scribed, and  for  the  purpose  set  forth." 

The  experts  on  both  sides  agree  that  in  the  described  operation  there 
must  of  necessity  be  some  elongation  of  the  tram  portion,  and,  as  this 
is  undoubtedly  the  case,  the  claim  should  be  read  with  the  word  "only" 
transposed  thus:  "And  only  that  portion  forming  its  side  tram  is  sub- 
jected to  displacing  or  dummy  action."  As  I  understand  the  matter, 
all  concur  in  this  reading. 

The  second  and  only  other  claim  is  for  rolls  whose  passes  have  the  re- 
spective configurations  described;  but,  as  it  is  not  alleged  that  the  de- 
fendant infringes  that  claim,  it  need  not  be  quoted  at  length. 

The  defendant  manufactures  side-bearing  girder  rails,  and  in  so  doing 
employs  rolls  having  18  passes.  The  first  eight  of  them  differ  from  the 
plaintiff's  first  five  preparatory  passes  both  in  configurations  and  result. 
The  defendant's  pass  No.  8  is  an  oblique  dummy  pass,  and  its  dummy  ac- 
tion upon  the  hot  billet  taken  from  No.  7  is  upon  the  offset  part,  or  head 
proper,  and  upon  the  diagonally  opposite  base  flange,  simultaneously. 
Then  the  billet  of  pass  8  enters  paas  Nos.  9,  which  is  also  an  oblique 
dummy  pass,  and  it  acts  simultaneously  upon  the  side  tram  and  upon 
the  diagonally  opposite  base  flange, — that  is,  the  flange  beneath  the  offset 
part.  The  succeeding  passes  are  edging  passes.  The  only  dummy 
passes  employed  by  the  defendant  are  Nos.  8  and  9,  and  each  of  them  is 
essential  to  the  defendant's  method.  Now,  it  is  dear  that  the  defend- 
ant does  not  violate  the  first  claim  of  the  patent  in  suit  unless  it  is  by 
the  employment  of  dummy  pass  No.  9,  in  which  the  dummylaction,  as 
respects  the  head  part,  is  concentrated  upon  the  tram  side,|while  the 
offset  side  is  confined  by  the  rolls,  and  subjected  to  elongalion  only. 
This  pass,  as  already  noticed,  is  arranged  obliquely  to  the  akis  of  the 
rolls,  while  the  plaintiff's  dummy  pass  No.  6  is  at  right  an  Jes  to  the 
rolls;  and  a  further  difference  between  these  two  passes  is  tlat  in  the 
plaintiff's  there  is  no  dummy  action  upon  the  base  flange.     Is  the  use 
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by  the  defendant  of  pass  No.  9,  in  its  method  of  rolling  side-bearing 
girder  rails,  any  encroachment  upon  the  exclusive  rights  of  the  pl^intiflf? 
To  intelligently  answer  this  question  we  must  first  look  into  the  prior 
state  of  the  art  of  rolling  rails  for  railways.  It  is  quite  evident,  upon 
the  face  of  the  specification  itself,  that  the  invention  which  is  the  subject 
of  the  patent  in  suit  was  at  the  most  a  mere  improvement  in  the  art. 
But  when  we  come  to  consider  the  proofs  in  the  case  it  becomes  still 
clearer  that  the  invention  was  not  one  of  any  primary  character.  The 
rolls  long  in  prior  use  for  making  the  well-known  "T"  rail, — which  has  a 
head  central  on  a  vertical  web  and  a  double-flanged  base, — besides  the 
preparatory  roughing  passes,  were  provided  with  both  dummy  passes 
and  edging  passes;  and  in  one  of  the  dummy  passes  the  base  flanges 
(both  at  the  same  time,  it  is  true)  were  spread  out  or  widened  laterally, 
^hile  simultaneously  the  head  and  web  were  subjected  to  vertical  com- 
pression and  were  thus  elongated.  Moreover,  during  this  operation  the 
web  was  unrestrained  laterally.  Again,  many  years  before  the  date  of 
the  invention  in  question,  flat,  side-bearing  street  rails  were  made  by 
rolling  down  the  hot  billet  in  rolls  leaving  fiat  passes,  in  which  the  offset 
part  or  head  of  the  rail, was  confined  vertically  and  elongated,  while 
simultaneously  therewith  the  side  tram  was  widened.  But,  still  further, 
the  double-flanged  side-bearing  girder  rails  shown  in  the  plaintifiPs  pat- 
ent were  old,  and  had  been  successfully  and  perfectly  made  in  rolls,  fur- 
nished with  suitable  passes.  Such  a  side-bearing  girder  rail  is  disclosed 
in  letters  patent  No.  272,154,  dated  February  20,  1883,  granted  to  T. 
L.  Johnson,  and  by  him  assigned  to  the  plaintiff;  the  expressed  object 
of  the  invention  there  patented  being  to  improve  the  form  of  that  class 
of  street-railroad  rails  theretofore  used,  and  which  combined  the  prin- 
cipal features  of  the  tram  rail  and  those  of  the  "T"  rail. 

From  the  numerous  prior  patents  in  evidence  it  appears  that  rails  of 
the  most  irr^ular  shapes  in  cross-section  had  been  rolled  through  passes 
of  peculiar  and  diverse  configurations.  It  was  old  to  arrange  in  series 
for  such  purposes  preparatory  and  finishing  rolls,  provided  with  rough- 
ing, dummy,  and  edging  passes.  In  rolling  the  rails  it  was  common 
to  apply  dummy  action  to  secure  the  lateral  spreading,  wherever  it  was 
desired  to  widen  out  a  special  portion  of  the  mass  of  hot  metal,  while 
other  parts  of  the  billet  were  simultaneously  subjected  to  elongating  ac- 
tion. Moxham's  patent,  No.  812,218,  dated  February  10,  1885,  shows 
a  method  of  rolling  flangeless,  side-bearing  girder  rails,  consisting  in 
first  rolling  the  billet  through  the  preparatory  passes  to  bring  it  to 
the  proper  sectional  shape,  and  then  through  dummy  passes  wherein 
the  ofiset  or  head  part  is  confined  against  lateral  spreading,  and  is 
subjected  to  elongation  under  vertical  pressure,  while  at  the  same  time 
the  side  tram  is  widened  out  by  dummy  action,  which  is  concentrated 
wholly  on  the  tram  side,  and  then  the  billet  is  put  through  finishing 
passes.  Moxham's  patent  No.  330,998,  dated  November  24,  1885, 
for  rolls  for  rolling  a  hot  metal  bloom  into  a  trilobe  form,  suitable 
for  subsequent  rolling  into  any  of  the  ordinary  forms  of  side-bearing 
girder  rails,  shows  a  three-sided  action  dummy  pass,  whereby  simul- 
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taneously  dummy  action  is  applied  to  the  offset  or  head  part,  the 
tram-side  part,  and  the  central  web  part  of  the  billet.  The  Moxham  and 
Tranter  patent,  No.  292,759,  dated  January  29,  1884,  described  and 
shows  rolls  for  rolling  double-flanged  side-bearing  roll  girder  rails  hav- 
ing dummy  passes  provided  with  tongues  and  edging  passes;  and  in 
each  of  these  dummy  passes  the  dummy  action  is  simultaneous!}'  upon 
both  that  portion  of  the  billet  which  goes  to  form  the  offset  part  or  head 
proper  and  that  portion  which  goes  to  form  the  side  tram,  the  metal 
spreading  laterally  in  opposite  directions,  while  the  rest  of  the  bil- 
let is  subjected  to  elongation.  It  is  to  be  noted  that  during  the  two- 
sided  dummy  action  of  the  Moxham  and  Trauter  rolls  the  web  portion 
of  the  billet  is  unconfined  and  unrestrained  laterally,  which,  as  we 
have  seen,  is  also  the  case  in  the  manufacture  of  the  "T"  rail.  This 
feature,  which  is  common  to  the  plaintiff's  pass  No.  6  and  to  the  de- 
fendant's pass  No.  9,  is  not  referred  to  at  all  in  the  specification  of  the 
patent  in  suit,  but,  if  it  is  a  matter  of  any  importance  in  securing  the 
result,  certainly  it  is  not  new. 

Enough  has  been  said  to  show  that  at  the  dato  when  Moxham  de- 
vised his  dummy  pass  No.  6  the  domain  of  invention  with  respect  to 
rolls  for  making  side-bearing  girder  rails  had  become  very  contracted. 
Now,  what  did  Moxham  really  here  do?  Comparing  the  dummy  passes 
of  the  prior  Moxham  and  Trauter  rolls  with  pass  No.  6  of  the  patent  in 
suit,  we  find  that  he  simply  extended  the  collar  of  the  lower  roll  up- 
wardly, so  as  to  "bear  against  the  outer  end  of  the  offset  head  of  the 
billet,  and  thus  turned  the  whole  lateral  flow  of  the  metal  to  the  other 
or  tram  side.  Did  the  conversion  of  the  two-sided  dummy  action  pass  into 
a  one-sided  dummy  action  pass  constitute  invention  ?  The  idea  of  con- 
centrating the  entire  dummy  action  upon  the  tram-side  portion  of  the 
billet  was  old,  and  had  been  practiced  in  the  manufacture  of  flat, 
side-bearing  street  rails;  and  it  was  also  shown  in  Moxham 's  earlier  pat- 
ent for  rolling  flangeless,  side-bearing  girder  rails.  Was  it,  then,  any- 
thing more  than  the  exercise  of  ordinary  mechanical  skill  and  good 
judgment  to  carry  up  the  collar  of  the  under  roll  to  prevent  the  lateral 
flow  of  metal  at  the  offset  side,  and  confine  the  transverse  flow  to  the 
tram  side,  where  the  metal  was  needed  to  fill  out  the  tram?  Looking 
at  what  had  been  accomplished  in  the  art  of  rolling  railroad  rails  of  all 
fofms,  and  having  regard  to  the  views  and  decisions  of  the  supreme  court 
upon  the  subject  of  what  amounts  to  patentable  invention,  as  announced 
in  Atlantic  Works  v.  Brady,  107  U.  S.  192,  2  Sup.  Ct.  Rep.  225;  Holr 
lister  V.  Manufacturing  Co.,  113  U.  S.  59,  5  Sup.  Ct.  Rep.  717;  Thomp- 
son  V.  Baissdier,  114  U.  S.  12,  5  Sup.  Ct.  Rep.  1042;  Aron  v.  Railvxiy 
Co.,  132  U.  S.  84, 10  Sup.  Ct.  Rep.  24;  BuH  v.  Evary,  133  U.  S.  349, 
10  Sup.  Ct.  Rep.  894;  Trimvier  Co.  v.  Stevens,  137  U.  S.  423,  11  Sup. 
Ct.  Rep.  150;  and  other  cases, — I  cannot  avoid  the  conclusion  that  the 
change  in  the  construction  of  the  rolls,  whereby  the  dummy  action  was 
confined  to  one  side  of  the  pass  No.  6,  and  thus  was  concentrated  upon 
the  tram,  did  not  call  into  exercise  the  inventive  faculty  in  the  true  sense. 

But,  were  a  different  conclusion  allowable,  what  construction  should 
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be  given  to  the  first  claim  of  the  patent?  Undoubtedly  it  is  for  the 
particular  method  of  rolling  side-bearing  girder  rails,  disclosed  in  the 
specification  and  accompanying  drawings.  ''The  method  hereinbe- 
fore described"  are  the  opening  words  of  the  claim;  ''substantially  as 
and  for  the  purpose  set  forth,"  the  closing  words.  Now,  the  use  of  pass 
No.  6  is  but  one  of  the  steps  in  the  described  method.  There  are 
other  co-acting  rolls  necessary  to  the  specified  operation.  Mr.  Hunter, 
the  plaintifiPs  expert,  correctly  apprehends  the  alleged  invention  as 
consisting  "in  subjecting  the  billet  to  successive  rolling  actions  in  a 
number  of  passes,"  in  one  of  which  it  is  subjected  to  peculiar  dummy 
action;  and  he  truly  says: 

"The  billet,  prior  to  being  subjected  to  the  peculiar  action  in  the  pass 
wherein  the  dummy  action  is  concentrated  upon  the  tram  or  side  bearing, 
must  be  brought  to  a  cross-section  which  adapts  it  to  enter  the  said  pass,  and 
be  capable  of  permitting  the  intermediate  steps  in  the  process  being  carried 
into  effect." 

That  the  described  preparatory  steps  are  matter  of  substance  seems 
very  clear  when  we  consider,  in  connection  with  the  words  of  the  claim, 
that  part  of  the  specification  in  which  the  patented  method  is  contrasted 
with  the  prior  method: 

"It  has  heretofore  been  customary  to  quickly  work  down  in  the  rolls  that 
portion  of  the  metal  which  subsequently  forms  the  side  tram  of  the  rail,  and, 
to  produce  this  effect,  by  providing  tongues  in  the  dummy  passes.  *  *  * 
In  the  rolls  forming  the  subject  of  this  invention  the  working  down  of  the 
side  tram  of  the  rail  is  more  gradually  effected,  and  any  necessity  for  the 
presence  of  said  tongues  is  obviated,  though  their  presence  is  optional." 

This  language  enables  us  to  perceive  the  force  of  the  opening  words 
of  the  claim: 

"The  method  hereinbefore  described  of  rolling  side-bearing  girder  rails, 
consisting  in  rolling  down  the  metal  fo^rming  the  side  tram  in  rolls  provided 
with  passes,  In  one  or  more  of  which, "  etc. 

True,  in  the  words  immediately  following,  great  prominence  is  given 
to  the  pass  or  passes  in  which  the  dummy  action  takes  place,  but  still 
the  preparatory  passes  described  and  shown  for  rolling  down  the  part 
of  the  metal  intended  for  the  side  tram  are  an  essential  part  of  the 
method  as  claimedl  But,  furthermore,  in  view  of  the  gradual  advances 
towards  perfection  in  the  art  of  rolling  side-bearing  girder  rails,  and  the 
state  of  the  art  air  the  date  of  the  invention  here  in  question,  the  scope 
of  the  daim  must,  on  well-settled  principles,  be  limited  to  the  specific 
forms  of  construction  shown  and  described  by  the  patentee.  Railway 
Go.  V.  SayUa,  97  U.  S.  654;  Duff  v.  Pvmvp  Co.,  107  U.  S.  636-639,  2 
Sup.  Ct.  Rep.  487;  Ozstor  Go.  v.  Spiegel,  133  U.  S.  360,  10  Sup.  Ct. 
Rep.  409.  The  defendant's  method  of  rolling  is  not  a  mere  colorable 
departure  from  that  of  the  plaintiff's.  The  differences  between  their 
rolls  are  substantial.  I  am,  then,  of  the  opinion  that  infringement  is 
not  shown. 

It  may  be  added  that  the  conclusions  I  have  here  reached,  both  upon 
the  question  of  patentability  and  the  question  of  construction  of  the  claim, 
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are  in  hannony  with  the  views  expressed  by  Judge  Hawlet  In  the  case 
oiJohn9(m  Co.  y.  Pac^ie  RoOing-MiUs  Oo.^  47  Fed.  Rep.  686,  which  was 
a  suit  upon  the  Johnson  patent  for  improvements  in  street-raibroad  railSi 
above  referred  to  in  connection  with  the  discussion  of  the  prior  art.  Let 
a  decree  be  drawn  dismissing  the  bill  with  costs. 


Dedebice  v.  Gabdneb  d  oL 
((HreuU  Court,  N.  D.  New  Tarlu    April  19, 1801.) 

1.  PaTBHTS  rOB  InTSKTIONS— INTBHTXOKS— BALHTO  PbB88BS. 

Letters  patent  No.  145,029  and  No.  841,659,  issued  to  Peter  K.  I>ederiok  November 
12, 18S9,  and  Hay  11, 1886,  respectively,  the  latter  being  upon  a  divisional  applica- 
tion for  an  improvement  in  hori2ontal  ''continuous'*  baling  presses,  cover,  as  the 
gist  of  the  invention,  a  device  consisting  of  a  loose  connection,  as  a  chain  or  rope, 
between  the  toggle  and  the  horse  lever,  so  that  the  toggle  is  pulled  back  and  forth 
across  the  center  line  by  the  vibration  of  the  horse  lever.  Held  that,  in  view  of 
the  fact  that  the  press  has  gone  into  extensive  use,  the  device  must  be  considered 
to  have  patentable  Invention,  over  the  somewhat  analogous  device  shown  in  patent 
No.  261,828,  issued  July  18, 1882,  to  George  Brtel,  and  which  is  adapted  to  an  np- 
right  press. 
IL  Same— iKVBirriON— Infrikoement. 

Letters  patent  No.  282,400,  issued  to  Peter  K.  Dederick,  as  assignee  of  Albert  A. 
Oehrt,  are  for  a  method  in  a  baling  press,  resisting  the  backward  movement  of  the 
traverser  caused  by  the  expansion  of  the  hay,  consisting  of  the  application  of  fric- 
tion, so  as  to  stop  the  motion  gradually.  Claim  8  covers  the  combination,  with 
the  traverser  having  the  rearward  extension,  of  the  lining  or  planking,  and  the 
set  screw  for  adjusting  the  same,  substantially  as  described.  Held  that,  if  this  in> 
volved  any  patentable  invention,  it  is  limited  to  the  speciflo  device,  and  is  not  in- 
fringed by  the  device  covered  by  patent  No.  849,984,  iasaed  September  98, 1886,  to 
George  ErteL 

In  Equity.     Suit  by  Peter  E.  Dederick  against  Henry  Qardner  and 
others  for  infringement  of  a  patent.     Decree  for  complainant. 
Omrck  &  Qiurchj  for  complainant. 
Oeorge  H.  Knight^  for  defendants. 

Coxs,  District  Judge.  This  is  a  suit  for  the  infringement  of  three 
patents,  Nos.  415,029,  341,559,  and  232,400,  granted  to  the  complain- 
ant November  12,  1889,  May  11,  1886,  and  September  21, 1880,  re- 
spectively, for  improvements  in  baling  presses.  The  latter  patent.  No. 
232,400,  was  granted  to  complainant  as  assignee  of 'Albert  A.  Oehrt. 
The  application  for  the  first  two  patents  was  filed  October  31,  1882. 
This  application  was  divided  and  a  new  one  filed  December  18,  1885, 
on  which  No.  841,559  was  granted.  The  invention  of  No.  415,029 
relates  to  improvements  in  the  manner  of  connecting  the  hJrse  lever  to 
the  toggle  in  the  power  applying  devices  of  "continuous"  balng  presses. 


Letters  patent  No.  257,153  granted  to  complainant  May  2, 
mechanism  by  which  the  toggle  is  pushed  from  one  side  oi 
line  to  the  other,  the  back  expansion  of  the  hay  operating  U 


traverser  and  project  the  joint  of  the  toggle  alternately  out  at  opposite 


sides  of  the  press  as  the  horse  lever  is  worked  from  side  to 
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is  known  as  a  push-power  device.  The  patent  in  hand  describes  a  pull- 
power  device.  The  substitution  of  a  pull-power  mechanism  for  the 
push-power  of  the  older  patent  is  the  essential  feature  of  the  invention. 
Instead  of  pushing  the  toggle  over  the  central  line  by  direct  contact  with 
the  head  of  the  horse  lever,  it  is  pulled  over  by  the  horse  lever  through 
the  intervention  of  a  loose  rope  or  chain  connection. 

After  describing  the  various  figures  of  the  drawing  and  the  operation 
I  of  the  machine  the  patentee  says: 

I  *'  These  modifications  in  the  form  and  location  of  the  horse  lever  and  cam 

I  may  be  multiplied  indefinitely  so  long  as  the  central  idea  is  preserved  of  hav- 

ing the  lever  or  the  cam  thereon  connected  to  the  toggle  by  a  loose  connection 
i  — such  as  a  rope,  chain,  or  the  like— so  that  the  vibration  of  the  horse  lever 

I  will  draw  the  toggle  back  and  forth  across  the  center,  as  stated." 

The  claims  involved  are  as  follows: 

"(2)  In  a  baling  press,  the  combination,  with  a  double-acting  toggle  and 
a  double-acting  reversible  hoi*se  lever,  of  a  doubl^acting  reversible  connect- 
ing member  secured  at  one  end  to  said  toggle  and  at  the  other  end  to  the 
I  horse  lever;  whereby  the  said  toggle  and  the  said  connecting  member  will  be 

I  drawn  bodily  across  the  center  alternately  from  opposite  sides  of  the  press 

I  when  the  horse  lever  is  vibrated,  substantially  as  and  for  the  purpose  set 

forth." 
!  *'(4)  In  a  baling  press,  the  combination  with  the  traverser,  of  the  arms,  E, 

the  double-acting  pitman  extending  beyond  the  point  of  connection  with  the 
arms,  E,  the  double-acting  horse  lever,  also  extended  beyond  its  pivot,  and 
the  loose  connection — such  as  a  cliain — for  connecting  the  extended  end  of 
said  pitman  and  horse  lever,  substantially  as  described." 
I  ''(7)  In  a  baling  press,  the  combination,  with  a  double-acting  toggle  mov- 

'  ing  in  a  horizontal  plane,  of  a  reversible  horse  lever  or  sweep  operating  in  a 

j  plane  substantially  parallel  with  the  plane  in  which  the  toggle  operates,  and 

I  having  a  rounded  or  drum-shaped  end,  and  a  flexible  connection  attached  at 

'  one  end  to  the  toggle  and  at  the  other  end  to  the  rounded  or  drum-shaped  end 

of  the  horse  lever  or  sweep,  as  set  forth." 

I  The  invention  covered  by  the  single  claim  of  No.  841,569  was  origi- 

nally part  of  No.  415,029.  As  the  granting  of  the  latter  patent  was 
delayed  by  an  interference  commenced  by  the  defendant  George  Ertel, 
the  complainant  filed   a  divisional   application  designed  to  cover  an 

i  arrangement  of  the  power  mechanism,  not  involved  in  the  interference 

proceedings.  The  distinguishing  feature  of  the  invention  is  that  the 
horse  lever  is  mounted  upon  a  pivot  separate  from  the  pivot  on  which 
the  arms  of  the  toggle  are  mounted.  Instead  of  having  the  horse  lever 
and  fulcrum  arms  on  the  same  pivot,  each  has  a  pivot  of  its  own.     The 

I  claim  sufficiently  describes  the  invention.     It  is  as  follows: 

1  '*In  a  baling  press,  the  combination,  with  a  traverser  and  a  double-acting 

toggle,  of  a  horse  lever  mounted  upon  a  pivot  separate  from  the  pivot  of  the 
!  outer  arm  of  the  toggle,  and  a  loose  connection  between  the  horse  lever  and 

I  toggle,   whereby  upon  the  vibration  of  the  horse  lever  the  toggle  will  be 

I  pulled  back  and  forth  across  the  center,  subsUintially  as  described." 

The  defense  to  these  patents  is  that  they  are  void  for  lack  of  patenta- 
ble novelty.     Infringement  is  not  seriously  disputed. 
The  patent  No.  261,323,  granted  to  George  Ertd,  July  18,  1882,  is 
I  v.50F.no.l— 7 
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chiefly  rdied  upon  by  the  defendants.  The  press  described  in  this  pat- 
ent is  upright,  the  traverser  moving  vertically  instead  of  horizontally. 
A  detailed  description  of  this  press  is  unnecessary.  SuflSce  it  to  say  that 
while  the  principle  on  which  it  operates  is  somewhat  analogous  to  that 
of  the  complainant's  structure,  the  mechanism  is  wholly  unsuited  to 
operate  in  a  horizontal  press.  Instead  of  being  a  simple  and  durable 
machine,  it  is  the  reverse  of  this.  If  the  power  device  described  could  be 
made  to  operate  in  a  horizontal  press  at  all  it  would  be  a  most  cumber- 
some structure,  requiring,  in  place  of  the  compact  frame  of  complainant's 
press,  which  is  2i  feet  wide,  the  substitution  of  a  frame  between  12  and 
15  feet  wide.  The. difference  between  the  two  presses  is  the  difference 
between  partial  and  complete  success.  As  the  Ertel  press  of  1882  is  the 
nearest  approach  to  tbe  combinations  of  the  claims  in  question,  it  is  not 
necessary  to  examine  other  references. 

It  is  thought  that  complainant  is  entitled  to  the  credit  of  having  made 
the  first  operative  puU-ppwer  machine  for  horizontal  presses,  and  that 
the  production  of  such  a  machine  required  the  exercise  of  the  inventive 
faculty.  As  was  said  by  Mr.  Justice  Brown  in  Electric  Co.  v.  La  Rue^ 
139  U.  S.  601,  11  Sup.  Ct.  Rep.  670: 

'*  While  the  invention  does  not  seem  to  be  one  of  great  importance,  we  think 
the  adaptation  of  this  somewhat  unfamiliar  spring  to  this  new  use,  and  its 
consequent  sim}*lification  of  mechanism,  justly  entitles  the  patentee  to  the 
rights  of  an  inventor/' 

The  fact  that  this  press  has  gone  into  extensive  use  and  has  been 
adopted  by  the  defendants,  to  the  exclusion  of  devices  patented  by  Mr. 
Ertel,  is  entitled  to  great  weight.  Magmoan  v.- Packing  Cb.,  141  U.  S. 
332, 12  Sup.  Ct.  Rep.  71;  Washhum  iSc^Moen  Manvfg  Co.  v.  Beat  'Em  Att 
Barbed- Wire  Co.,  58  O.  G.  1555,  12  Sup.  Ct.  Rep.  443.  The  claims 
quoted  above  seem  to  be  aptly  expressed  to  cover  the  inventions,  and  that 
they  are  infringed  there  can  be  no  doubt. 

In  letters  patent  No.  232,400  it  was  the  design  of  Gehrt  to  provide 
means  for  resisting  the  retraction  of  the  traverser  produced  by  the  ex- 
pansion of  the  hay,  for  the  purpose  of  preventing  shock.  This  is  done 
by  applying  more  or  less  friction  to  the  traverser  during  its  backward 
movement,  thus  stopping  its  motion  gradually.     The  specification  says: 

"Various  instrumentalities  may  be  employed  in  carrying  out  this  idea;  but 
I  prefer  to  adjust  the  lining  or  planking,  E,  by  means  of  an  adjusting  screw 
or  screws,  S,  so  as  to  cause  it  to  bear  upon  the  top  of  the  upper  rear  extAision 
of  the  traverser,  as  shown  in  Fig.  1.  By  operating  the  screw  the  lining  or 
planking  can  be  made  to  bear  more  or  less  tightly,  as  will  be  readily  under- 
stood.  The  lining  or  planking  may  be  made  permanently  contracted,  if  de- 
sired, and  the  same  result  be  produced." 

The  third  claim  only  is  involved.  The  second  claim,  which  is  much 
broader,  has  been  declared  invalid  by  this  court.  Dederick  v.  Siegmund^ 
42  Fed.  Rep.  842.     The  third  claim  is  as  follows: 

"(3)  The  combination,  with  the  traverser  having  the  rearward  extension, 
of  the  lining  or  planking  and  the  set-screw  for  adjusting  the  same*  substan- 
tially as  described,  for  the  purpose  specified." 
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The  defenses  are  non-infringement,  anticipation,  and  lack  of  patent- 
able novelty. 

The  defendants'  apparatus  for  checking  the  backward  movement  of 
the  traverser  consists  of  a  clamp  lever  pivoted  in  its  middle  on  the  point 
of  a  screw.  It  is  a  double  self-acting  clamp.  When  the  incline  on 
the  rear  of  the  traverser  strikes  the  incline  on  the  rear  of  the  lever  the 
forward  end  of  the  lever  is  forced  down  upon  the  top  of  the  traverser 
and  arrests  its  backward  motion.  Whether  the  traverser  comes  back 
with  a  heavy  or  a  light  rebound  is  immaterial,  for  when  it  has  reached 
the  point  where  it  is  desirable  to  stop  it  the  clamp  catches  it  instan- 
taneously and  holds  it  firm.  This  device  efifectually  prevents  further 
backward  motion,  but  offers  no  resistance  to  the  n^xt  forward  movement 
of  the  traverser.  In  this  respect  it  is  superior  to  the  complainant's  de- 
vice, which  does  not  adjust  itself  to  the  varying  rebounds  of  the  traverser, 
which  sometimes  returns  with  great  force  and  at  other  times  with  com- 
paratively little  force.  If,  for  instance,  the  lining  is  set  to  arrest  a  fast 
return  and  the  back  expansion  is  light  the  front  end  of  the  traverser  will 
not  clear  the  feed  opening,  thus  causing  inconvenience  and  delay.  The 
defendants'  screw  does  not  perform  the  same  function  as  the  set-screw  of 
the  patent.  The  latter  is  used  to  force  down  the  lining  or  planking 
and  hold  it  in  position  to  resist  the  backward  throw  of  the  traverser. 
The  former  is  the  pivot  on  which  the  lever  operates,  but  it  doe@  not 
regulate  the  amount  of  the  clamping  force.  The  defendant  Ertel  ob- 
tained a  patent.  No.  349,934,  on  the  28th  of  September,  1886,  for  the 
apparatus  used  by  the  defendants.  Whether  the  defendants  infringe 
or  not  depends  upon  the  construction  of  the  claim.  If  a  broad  con- 
struction is  justifiable,  one  which  gives  complainant  the  benefit  of  the 
doctrine  of  equivalents,  infringement  may  be  found,  otherwise  not. 

In  the  first  place,  it  may  well  be  doubted  whether  the  subject-matter 
of  the  Gehrt  patent  can  in  any  view  be  regarded  as  belonging  to  the  realm 
of  invention.  The  problem  he  had  to  solve  was  an  exceedingly  simple 
one.  The  traverser  bounded  back  too  far.  It  did  not  require  even  a 
skilled  mechanic  to  appreciate  this  defect.  The  remedy  might  not  have 
occurred  to  the  farmer  who  used  the  press,  but  had  he  called  to  his  as- 
sistance the  village  carpenter,  and  asked  him  how  to  stop  the  traverser, 
it  is,  at  least,  possible  that  he  might  have  replied — ^unconscious  that  his 
answer  was  giving  him  a  place  by  the  side  of  3cll,  Brush  and  Edison 
— **Put  on  a  brake." 

It  is,  and  for  years  has  been,  a  matter  of  common  knowledge  in 
many  similar  arts  that  friction  should  be  applied  when  the  object 
is  to  stop  or  retard  a  moving  body.  The  record  discloses  many  in- 
stances where  it  has  been  used  to  accomplish  results  very  similar  in 
principle  to  that  accomplished  by  Gehrt's  device.  For  instance,  if  the 
word  "traverser"  were  substituted  for  "shuttle"  in  the  following  quota- 
tion from  the  Haskins  patent  of  1868,  it  would  describe  the  Gehrt  mecha- 
nism in  all  essential  particulars: 

''To  check  this  iDomentum  gradually  and  arrest  the  motion  of  the  shuttle 
at  the  proper  point  to  receive  the  return  blow  of  the  picker  shaft,  a  shuttle- 
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binder  is  generally  placed  upon  or  in  the  side  of  each  shuttle-box,  the  oper- 
ation of  which  binder  is  graduallj  to  narrow  the  width  of  the  passage  in  which 
the  shuttle  is  moving  and  produce  more  or  less  friction  upon  the  shuttle  until 
it  is  brought  to  a  stand-still.  As  the  speed  of  looms  is  liable  to  be  changed 
at  times  so  that  the  rate  of  motion  of  the  shuttle  and  its  momentum  will  be 
greater  at  one  time  than  another,  it  is  desirable  to  vary  the  amount  of  friction 
or  pressure  exerted  by  the  binder  upon  the  shuttle,  so  that  the  shuttle,  what- 
ever its  rate  of  speed,  may  always  be  stopped  at  the  same  point." 

It  is  thought  that  this  case  belongs  to  that  class  of  inventions  where 
the  doctrine  of  equivalents  cannot  be  invoked  to  suppress  improvements. 
Where  change  of  form  or  combination  only  is  involved,  each  inventor 
must  be  content  with  the  mechaniem  claimed  by  him.  McOormick  v. 
TalcoU,  20  How.  402;  Burr  v.  Duryee,  1  Wall.  531;  BaUway  Co.  v.  Sayles, 
97  U.  S.  564;  Bragg  v.  Filch,  121  U.  S.  478,  7  Sup.  Ct.  Rep.  978.  The 
traverser,  moving  in  the  press-box,  was  forced  back  too  far,  and  Gehrt 
made  the  box  smaller  at  the  desired  point,  and  stopped  it.  It  is  by  no 
means  clear  that  this  involved  invention.  McClain  v.  Ortinayerj  141  U. 
S.  419,  12  Sup.  Ct.  Rep.  76;  Cluett  v.  Chflin,  140  U.  S.  180,  11  Sup. 
Ct.  Rep.  725;  Clothing  Co.  v.  Olover,  141  U.  S.  560,  12  Sup.  Ct.  Rep. 
79;  Blake  v.  San  ^andsco^  113  U.  S.  682,  5  Sup.  Ct.  Rep.  692;  Pops 
Manufg  Co.  v.  GormuUy^  etc.y  Manufg  Co.,  12  Sup.  Ct.  Rep.  637,  641- 
643. 

But  if  the  third  claim  can  be  sustained  at  all,  it  must  be  within  narrow 
limits  and  confined  to  the  precise  mechanism  claimed.  As  Qehrt  could 
not  claim  all  means  of  arresting  the  traverser  by  friction,  and  must  be 
strictly  confined  to  the  method  described,  which  consists  in  adjusting 
by  a  set  screw  the  planking  of  the  press-box  to  pinch  and  hold  the 
traverser,  and  as  the  defendants  do  not  use  this  mechanism,  they  can- 
not be  held  as  infringers. 

The  complainant  is  entitled  to  a  decree  upon  claims  2,  4  and  7  of 
No.  415,029,  and  the  single  claim  of  No.  341,559,  but  without  costs. 


AsHTON  Valve  Co.  v.  Coale  Muffler  &  Safety-Valvb  Co. 

ICircfwU  Court,  D.  Maryland.    February  19, 1892.) 
« 
Patents  fob  Inventions— Invention— Prior  Art— Safett-Valvbs. 

Leisters  patent  No.  200,119,  isaued  February  12, 1878,  to  Ashton,  for  an  Improve- 
meHtiUn  safety-valves,  in  so  far  as  tbey  cover,  in  claim  1,  merely  a  combination  of 
an  under-discbarge  pop-valve,  an  inner  casingj  and  an  outer  casing  with  a  suit- 
able outlet,  are  void  for  want  of  invention,  in  view  of  the  patents  to  Asbfleld^  (No. 
97,472,  Dec.  7, 1869,)  to  Prescott,  (No.  121,659,  Deo.  5, 1871,)  to  Quels,  (No.  195,008, 
Sept.  11, 1877,)  and  English  patent  No.  891,  of  August  28,  1872,  to  GUea. 
Same— Extent  of  Claim— CJombination. 

In  his  specifications  Ashton  states  that,  in  order  to  prevent  back  pressure,  he 
provides  the  chamber  inclosing  the  spring  of  his  pop-valve  with  special  vent-boles 
for  the  steam  which  finds  its  way  into  it,  but  these  vent-holes  are  not  mentioned  in 
any  claim,  and  the  claims  cover  only  a  combination  of  his  peculiar  valve  with  a 
spring  chamber,  and  an  outer  casing,  "arranged  to  operate  as  described. »»  Held, 
that  the  vent-holes,  if  covered  at  all,  are  claimed  only  in  combination  with  the  pe- 
culiar pop-valve,  and  there  is  no  infringement  in  using  them  with  a  different  form 
of  pop-valve. 
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8.  Same— Akticipition. 

Letters  patent  No.  299,608,  Issued  June  8, 1884,  to  Ashton,  for  a  combination  of  a 
mnf&ing  chamber  surrounding  a  safety-valve,  with  a  pipe  communicating  from  the 
spring  chamber  to  the  outside  air,  was  anticipated  by  patent  No.  297,066,  granted 
April  15, 1884,  to  Ck>ale. 
^  Bavb— Bbnior  and.  Junior  Patents— Pbebuitptions. 

Where  two  patents  cover  practically  the  same  invention,  the  presumption  is  in 
favor  of  the  senior  patent,  and  it  requires  a  clear  preponderance  of  the  evidence 
to  show  that  the  junior  patentee  was  in  fact  the  first  inventor. 

In  Equity.  Suit  by  the  Ash  ton  Valve  Company  againsir  the  Coale 
Muffler  &  Safety- Valve  Company  for  infringement  of  a  patent.  Bill 
dismissed.  ;  : ::  :^   • 

James  E.  Maynadier^  for  complainant*  ,    ••--;.    -    . 

(yBrien  &  O'Brien^  Hector  T.  Fentim,  and  Robert  J.  Fuher,  for  defj^nd? 
ant.  '•  -  *  •  i^  .  ^    '.  '*^* 

Before  Bond,  Circuit  Judge,  and  Mobbis,  District  Judge. 

Per  Curiam.  The  complainant  asks  for  an  injunction  and  account, 
based  upon  letters  patent  No.  200,119,  dated  February  12,  1878,  for 
an  improvement  in  safety-valves,  and  letters  patent  No.  299,503,  dated 
June  3,  1884,  for  a  muffler  for  safety-valves.  The  defendant  is  the 
manufacturer  of  a  safety-valve  and  muffler  which  is  alleged  to  be  an  in- 
fringement. Complainant's  patent,  No.  200,119,  is  for  an  under-dis^ 
charge  pop-valve  surrounded  by  a  chamber  or  casing  which  prevents  the 
escape  of  the  steam  after  it  has  passed  the  safety-valve.  There  is  no 
suggestion  in  the  patent  that  the  chamber  surrounding  the  valve  and 
preventing  the  free  escape  of  steam  was  to  be  used  for  any  muffling  de- 
vice. Ashton,  the  patentee,  states  in  his  specification  that  the  main 
feature  of  his  invention  consists  of  a  pop-valve  having  a  chamber  into 
which  the  steam  enters  as  soon  as  the  valve  begins  to  rise,  and  causes 
the  valve  to  open  largely  and  suddenly,  in  combination  with  a  cylinder 
into  which  the  valve  rises,  and  a  hood  or  casing  to  receive  the  escaping 
steam,  making  what  he  terms  '^an  under-discharge  pop-valve."  Ash- 
ton's  real  invention  and  discovery  shown  in  this  patent  was  his  peculiar 
form  of  pop- valve.  He  states  that  pop- valves  are  not  new,  and  that 
under-discharge  valves  are  not  new,  but  claims  that  he  is  the  first  to 
combine  a  pop-valve  with  an  under-discharge  device.  His  first  claim 
is  for  the  pop-valve  in  combination  with  a  cylinder  and  casing,  and  his 

I  second  claim  is  for  the  peculiar  construction  of  the  pop-valve  itself,  hav- 

ing a  huddling  chamber  with  perforations.     It  is  not  contended  that  the 

I  second  claim  is  infringed,  and  it  is  the  first  claim  which  is  in  suit.     The 

combination  of  a  simple  under-discharge  safety-valve  with  a  cylindrical 
jacket  inclosing  the  spring,  and  protecting  it  from  the  escaping  steam,  is 
shown  in  patent  No.  97,472,  December  7,  1869,  to  Ashfield,  and  also 
in  patent  No.  121,659,'  December  5,  1871,  to  Prescott.  The  exterior 
casing  confining  the  escape  of  the  steam,  in  combination  with  a  simple 
safety-valve,  is  shown  in  No.  196,003,  September  11,  1877,  to  Quels. 
There  could  hardly  be  claimed  to  be  invention  in  merely  substituting 
the  improved  pop-valve,  which  was  patented  by  Richardson  in  1866, 
in  any  combination  in  which  the  simple  valve  had  been.  used.     In  the 
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English  patent  to  Giles,  No.  891,  sealed  August  23,  1872,  for  an  im- 
provement in  safety-valves,  there  is  shown  a  pop-valve  with  under-dis- 
charge,  and  with  the  spring  inclosed  so  as  to  exclude  the  steam,  making 
an  inner  casing;  and  also  with  an  outer  casing  to  confine  the  steam, 
so  that  the  steam  passing  the  valve  ascended  between  the  inner  and 
outer  casings,  and  then  escaped  through  perforations  in  the  top  or  other 
suitable  outlet.  These  prior  patents  show  that  there  was  no  patent- 
able novelty  in  the  combination  in  complainant's  first  daim,  so  far  as 
it  claims  simply  the  combination  of  a  pop-valve,  an  inner  casing,  and 
an  jDUtep  casircg  with  a  suitable  outlet.  The  complainant,  therefore,  is 
oblfgedito^base  its  contention  for  the  patentable  novelty  of  this  claim 
,gf  t}ie.iaatanV.ul)6o  something  which  certainly  is  not  explicitly  set  out 
•.^  th^V;laiifr/-**When  an  under-discharge  safety-valve  has  the  spring 
'  inclosed  in  a  jacket  or  casing  to  protect  it  from  the  steam,  the  valve  to 
some  extent  must  work  in  the  jacket  as  a  piston  does  in  a  cylinder, 
and  through  this  working  space  the  confined  steam  to  some  extent 
penetrates,  and  if  it  has  no  outlet  thus,  to  some  extent,  creates  a  back- 
pressure which  prevents  the  valve  rising.  This  back-pressure  can  be 
cured  by  making  an  opening  from  the  interior  of  the  spring-casing  out 
to  the  atmosphere.  In  the  specification  of  complainant's  patent  it  is 
said: 

"Besides  the  central  hole  in  the  cover,  n,  (through  which  the  upper  part  of 
the  screw,  m,  passes,)  I  provide  other  holes.  In  order  to  give  a  free  outlet 
to  the  air  in  the  chamber,  c,  and  to  such  steam  as  passes  into  that  chamber 
while  the  valve  is  rising." 

This  feature  of  providing  a  special  vent  for  the  spring-chamber  is  no- 
where else  mentioned  in  the  specification,  and  is  not  spoken  of  as  an 
invention  or  discovery.  The  vent-holes  are  not  mentioned  in  any  claim, 
but  only  the  combination  of  his  peculiar  valve  with  a  spring-chamber, 
and  an  outer  casing  "  arranged  to  operate  as  described."  The  patentee, 
Ashton,  states  that  the  main  feature  of  his  invention  is  his  form  of  pop- 
valve  and  its  under-discharge  construction,  and  it  seems  quite  evident 
from  the  language  used  that  he  did  not  consider  the  venting  of  the  spring- 
chamber  a  discovery  which  he  intended  to  claim  in  that  patent.  Ash- 
ton did,  however,  claim  it  in  combination  with  other  elements  in  a 
prior  patentgranted  to  him.  Patent  No.  197,073,  dated  November  13, 
1877,  granted  to  Ashton  about  three  weeks  before  the  application  for 
the  patent  in  suit,  is  for  an  improvement  in  apparatus  for  utilizing  the 
escape-steam  from  safety-valves  on  locomotives.  In  two  of  the  draw- 
ings is  shown  the  peculiar  form  of  pop-valve  claimed  in  the  patent  in 
suit,  and  he  says: 

"Figures  2  and  3  show  the  details  of  the  construction  of  the  safety- valve» 
which  will  form  the  subject-matter  of  another  application." 

In  the  first  claim  of  that  patent  he  does  daim  the  vented  spring- 
chamber,  in  combination  with  a  feed-water  tank  and  other  elements, 
but  he  does  not  claim  it  as  a  separate  invention.  Whenever,  in  a 
spring-chamber,  the  head  of  the  valve-spindle  is  carried  through  the  top 
of  the  chamber,  and  works  up  and  down  through  the  hole  in  the  top 
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of  the  chamber,  as  it  does  in  Giles'  patent  of  1872,  and  as  it  does  in 
the  Ashton  patent  in  suit,  there  is  necessarily,  a  venting  of  the  chamber. 
In  Ashton's  locomotive  feed-water  device,  in  No.  181,624,  there  was 
need  of  additional  venting  on  account  of  the  great  back-pressure  caused 
by  forcing  the  steam  into  the  water-reservoir  of  the  tender.  We  are 
of  opinion  that  in  the  second  claim  of  complainant's  patent,  No.  200,- 
119,  the  venting  of  the  spring-chamber,  if  claimed  at  all,  is  claimed 
only  in  combination  with  the  other  elements  of  the  claim,  including 
complainant's  peculiar  form  of  pop-valve;  and,  as  defendant  does  not 
use  complainant's  peculiar  form  of  pop-valve  there  is  no  infringement. 
As  to  complainant^s  patent.  No.  299,503,  for  a  combination  of  a 
muffling  chamber  surrounding  a  safety-valve,  with  a  pipe  communicat- 
ing from  the  spring-chamber  to  the  outside  air,  if  defendant  could  be 
held  to  infringe  it,  we  think  it  a  sufficient  answer  to  cite  the  Coale  pat- 
ent, No.  297,066,  granted  April  16,  1884,  on  application  filed  January 
17,  1884.  This  muffler  patent  is  prior  to  complainant's  patent.  No. 
299,503,  and  defendant's  device  is  made  substantially  in  conformity 
with  it.  Complainant  has  endeavored  to  carry  the  date  of  the  invention 
of  Ashton's  patent.  No.  299,503,  back  prior  to  the  invention  of  Coale's, 
No.  297,066;  but  the  burden  is  upon  the  complainant  to  establish  this 
by  a  clear  preponderance  of  proof  sufficient  to  overcome  the  presump- 
tion arising  from  the  grant  of  the  prior  patent.  We  do  not  think  the 
complainant  has  succeeded  in  doing  so.  The  testimony  as  to  the  dates 
is  purely  from  memory,  unaided  by  any  drawings  or  models  or  rec- 
ords which  identify  the  device.  In  our  judgment,  the  complainant's 
bill  must  be  dismissed. 


Tappan  v.  Beak  et  d. 
iCircuU  Courts  E.  P.  PennayVoania.    December  8, 188L) 

1.  Patents  for  Inventions— Extent  of  Claim. 

In  view  of  the  state  of  the  art,  patent  No  452,451,  to  Herman  Tappan  for  perfnme 
holder,  must  be  strictly  construed,  and  is  not  infringed  by  a  device  not  containing 
the  specific  elements  of  the  claims. 
8.  Same— NovELTT. 

Patent  No.  482,461,  containing  no  new  element  except  ''a  cap  held  on  the  neck  of 
the  bottle  to  engage  a  collar"  around  this  neck,  is  invalid  for  want  of  patentable 
novelty. 

In  Equity. 

Bill  by  Herman  Tappan  to  restrain  Bean  &  Vail  Bros,  from  an  alleged 
infringement  of  letters  patent  No.  432,451,  for  improvement  in  perfume 
holders.  The  patented  device  had  the  general  form  of  a  lantern,  com- 
prising a  bottle  or  flask  to  hold  the  perfume,  a  base  piece,  a  collar 
around  the  neck  of  the  bottle,  a  cap  adapted  to  fit  upon  the  neck  of  the 

iBeported  by  Mark  Wilks  Ck>Uet,  Esq.,  of  the  FhiladelphiA  bi^r. 
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flask,  and  screwed  down  thereoni  and  pressing  a  packing  ring  down  on 
the  oork  and  on  the  upper  part  of  the  flask.  The  collar  and  the  base 
were  connected  by  curved  rods,  provided  with  hooks,  adapted  to  be 
sprung  into  suitable  openings  in  the  collar  and  base,  and  serving  the 
double  purpose  of  holding  the  parts  together  and  forming  a  cage  for  the 
glass  flask.  The  alleged  infringing  device  did  not  contain  a  packing 
ring  adapted  to  pass  over  the  cork  of  the  bottle  or  a  cap  screwing  on 
the  neck,  or  rods  fitting  as  described  on  the  collar  and  base.  AH  the 
elements  of  the  claims  were  old  in  similar  combinations,  except  the  cap 
held  on  the  neck  of  the  flask,  and  adapted  to  engage  the  collar.  Bill 
dismissed. 

AUen  jET.  Oangewer^  for  complainant. 

Oeorge  J.  Harding  and  Oeorge  Harding^  for  respondent. 

Feb  Cubiam.  The  bill  must  be  dismissed.  If  the  patent  is  valid, 
the  history  of  the  art  before  us  shows  that  its  scope  must  be  confined 
within  limits  so  narrow  as  to  exclude  the  respondent's  device.  In  our 
judgment,  however,  the  patent  is  not  valid.  The  allied  invention  de- 
scribed seems  to  be  entirely  wanting  in  patentable  novelty. 


SmOLEHUBST  V.  La  GoMPAQKIE  GsinSRALB  TRANBATLAiniQTJB. 
(CHretiit  Court  cf  AppeaUt  Second  Circvit.    Januazy  IS^  ISOS.) 

Abhibaiat— PRAcnofl— SaooNB  Ciboutt— Nbw  Eyidbkob  as  Afpbal. 

On  an  appeal  in  admiralty,  it  is  not  a  matter  of  course  to  aUow  parties  who  have 
withheld  evidence  available  to  them  in  the  district  court  to  present  such  evidence 
on  appeal.  It  has,  however,  been  the  practice  on  appeals  In  the  second  drcoit  to 
take  such  testimony,  without  excusing  its  nonproduction  below,  where  neither  side 
has  objected.  In  view  of  such  practice,  where  no  objection  was  interposed  by  aa 
appellee  to  the  taking  of  new  proof  until  such  taking  was  completed,  TMld,  that  a 
motion  thereafter  made,  to  suppress  such  depositions,  would  be  denied. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

In -Admiralty.  On  motion  to  suppress  depositions.  For  former  re- 
port, see  47  Fed.  Rep.  122. 

Jtmea  &  Oovin^  (^Edward  K.  Jiynes^  of  counsel,)  for  the  motion* 

Sidney  Chubby  (^Rcberl  D.  Benedict^  of  counsel,)  opposed. 

Before  Wallace  and  Lacombe,  Circuit  Judges. 

Lacombb,  Grcuit  Judge.  This  is  a  motion  to  suppress  certain  testi- 
mony taken  in  this  court  by  the  libelant  and  appellant  In  an  admi- 
ralty suit,  after  appeal  from  the  district  court  under  th  forty-ninth 
rule  in  admiralty.  All  of  the  witnesses,  whose  testimony  i  i  the  subject 
of  this  motion,  were  accessible  to  the  appellant,  and  coul  have  been 
called  by  him,  at  the  trial  in  the  district  court.  They  an  the  counsel 
for  the  appellee;  two  of  the  clerks  in  the  office  of  the  appel  ee;  two  per- 

Digitized'byLiOOQlC 


BINGLEHUBST  V,  LA   OOMPAQNIE  QENERALS  TRAITSATLANTIQUS.      105 

sons  in  the  employ  of  appellant,  who  were  present  at  the  trial;  the 
agent  of  the  appellant,  who  was  also  present  at  the  trial;  and  the  chief 
engineer  of  the  appellee's  steamer,  who  was  examined  at  the  trial.  An- 
other item  of  testimony  is  a  protest  made  by  the  master  of  the  said 
steamer,  a  copy  of  which  was  in  the  hands  of  proctor  and  counsel  of 
the  libelant  before  the  trial*  in  the  district  court.  It  is  conceded  that, 
up  to  the  time  this  motion  was  argued,  no  reason  was  shown  or  at- 
tempted to  be  shown,  either  on  the  record  or  otherwise,  why  these  sup- 
posed matters  of  evidence  were  not  produced  at  the  trial  in  the  court 
below.  No  new  allegations  or  amendments  have  been  made  in  the 
pleadings. 

AppeDate  courts  in  admiralty  treat  an  appeal  as  a  new  trial,  in  which 
new  pleadings  and  new  proofs  are  permitted,  in  furtherance  of  justice. 
But  it  is  not  a  matter  of  course  to  allow  parties  who  have  withheld  evidence 
available  to  them  in  the  district  court  to  present  such  evidence  on  ap- 
peal. Such  was  declared  to  be  the  law  of  this  circuit  in  The  Saunders^ 
23  Fed.  Rep.  303,  and  The  Stoningtm  and  The  Wm,  H.  Payne,  25  Fed. 
Rep.  621.  It  is  unnecessary  to  add  anything  to  the  discussion  of  this 
question  in  the  case  of  The  Saunders.  The  decision  therein  seems  to 
be  in  entire  accord  with  the  authorities,  and  when  objection  is  raised  the 
party  offering  the  new  evidence  should  show  some  good  reason,  if  any ,  why 
it  was  not  produced  before.  It  has,  however,  been  the  practice  in  this 
circuit  to  take  such  testimony,  without  excusing  its  nonproduction  be- 
low, where  neither  side  has  objected.  Upon  the  hearing  of  this  motion 
an  afGidavit  was  tiled  by  the  proctor  for  the  appeUant,  stating  that  the 
new  proofs  are  material  and  necessary  to  the  determination  of  the  ap- 
peal, and  ^'relevant  to  points  referred  to  in  the  written  decision  of  the 
district  judge,  but  not  referred  to  by  counsel  on  the  trial  in  the  court 
below,"  which,  it  is  contended,  is  sufficient  excuse  for  failure  to  pro- 
duce the  evidence  before.  If  this  means  that  the  district  judge  detected 
a  weakness  in  the  appellant's  case,  which  counsel  had  overlooked,  the 
bald  statement  of  that  fact  is  not  sufficient.  If  it  means  that  the  dis- 
trict judge  decided  the  case  on  facts  not  in  proof,  or  upon  assumptions 
and  inferences  not  warranted  by  the  evidence,  such  errors,  for  all  that 
appears,  may  be  corrected  without  new  testimony.  It  appears,  how- 
ever, that  no  objection  was  interposed  by  the  appellee  to  the  taking  of 
this  new  proof  until  such  taking  was  completed.  Although  present  and 
cross-examining  the  witnesses,  its  counsel  did  not  raise  the  point  that 
such  witnesses  were  available  or  were  examined  at  the  trial  below  until 
their  testimony  in  this  court  was  closed.  Under  these  circumstances, 
we  do  not  think  he  should  be  allowed  to  insist  upon  the  suppression 
of  such  testimony,  in  view  of  the  practice  in  this  circuit,  above  referred 
to.  If  a  party  wishes  to  insist  upon  his  rights  in  that  regard,  he  should 
interpose  his  objections  proraptl}',  and  not  wait  till  his  adversary  has 
been  put  to  the  trouble  and  expense  of  taking  the  new  proofs. 

The  other  points  argued  by  appellee  in  support  of  this  motion  should 
be  determined  on  the  argument  of  the  appeal,  not  on  motion  to  sup- 
press.    The  motion  is  denied. 
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Rochester  Coach  Lace  Co.  v.  Schaefer. 
(Circuit  Court  of  Appeals,  Second  Circuit.    Jaauary  18, 1892.) 

Patents  for  Inventions— Noveltt. 

Letters  patent  No.  177,194,  issued  liay  9, 1876,  to  Osoar  Boebme,  for  an  improve- 
ment in  the  manufacture  of  balls  and  rosettes  of  yam,  consisting  in  the  use  of  a 
funnel-shaped  tube,  through  which  the  yarn  is  drawn,  so  that  it  comes  out  of  the  small 
end  in  a  compressed  condition,  ready  to  be  bound  and  cut,  are  void  for  want  of  pat- 
entable novelty. 

In  Equity.  Suit  by  the  Rochester  Coach  Lace  Company  against 
Schaefer  for  infringement  of  letters  patent  No.  177,194,  issued  May  9, 
1876,  to  Oscar  Boehme,  and  afterwards  assigned  to  complainant.  In 
the  circuit  court  the  patent  was  held  void  for  want  of  patentable  novelty, 
and  decree  entered  dismissiag  the  bill.  The  opinion  was  delivered  by 
Judge  Coze.     See  46  Fed.  Rep.  190.     Plaintiff  appeals.     Affirmed. 

Oeorge  W,  Hey^  for  appellant- 

Fred.  F.  Churchy  (^Church  &  Churchy  of  counsel,)  for  appellee. 

Per  Curiam.  We  are  entirely  satisfied  with  the  conclusions  reached 
by  the  learned  district  judge  who  decided  this  case  in  the  circuit  court, 
as  expressed  in  his  opinion.     The  decree  is  affirmed. 


Battle  et  al.  v.  Finlat  et  ol. 
(Circuit  Court,  E.  D.  Louisiana,    April  8, 1892.) 

1.  Tbai>]i-Mabk— Fedebal  CJourts— Equity  Jurisdiction. 

As  the  jurisdiction  of  equity  in  matters  of  trade-mark  Is  reooffnlced  bj  a  long 
line  of  both  English  and  American  cases,  the  federal  courts  may  administer  equita- 
ble remedies  therein  when  they  have  jurisdiction  by  reason  of  the  citizenship  of  the 
parties,  notwithstanding  that  the  feaeral  statutes  on  the  subjeot  have  been  de- 
clared unconstitutional  in  the  Trade-Mark  Cases,  100  U.  8.  83. 

3.  Sahb— Infringement. 

It  is  an  infriogement  of  a  trade-mark  to  employ  an  imitation  likely  to  deceive  and 
impose  upon  the  customers  and  patrons  of  the  proprietor,  and  the  use  of  the  arbi- 
trary term  **Bromidia,"  previously  adopted  by  another,  is  such  an  imitation,  not- 
withstanding the  fact  that  the  infringing  manufacturer's  name  it  printed  on  each 
labeL 

In  Equity.    Bill  by  Battle  &  Co.  against  Finlay  &  Brunswig  for  in- 
junction against  the  infringement  of  a  trade-marlc.    Injunftion  allowed. 
Denegre  &  Bayne,  for  complainants. 
B.  R,  Fornum,  for  defendants. 

Billings,  District  Judge.  This  cause  is  submitted  upon  bill,  answer, 
depositions,  and  exhibits  for  a  final  decree.  Upon  the  i  lOtion  for  an 
injunction  pendente  lite,  an  opinion  was  rendered  by  the  <  ircuit  judge, 
Pardee,  reported  in  45  Fed.  Rep.  796,  which  states  the  ficts  and  the 
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law  of  the  case,  as  they  were  presented  at  that  preliininary  hearing,  with 
completeness.  The  proofs  have  not  varied  the  case  from  its  features  as 
then  presented,  and  I  have  only  to  refer  to  that  opinion,  and  adopt  it, 
as,  in  my  view,  the  law  of  the  case  is  correctly  stated.  The  solicitor  for 
the  defendants  has  submitted  views  and  authorities  upon  one  or  two 
points  not  then  presented,  which  I  will  consider.  It  is  urged  that  since 
the  decision  of  the  Trade-Mark  Qiaes,  100  U.  S.  82,  this  court  can  de- 
rive no  jurisdiction  from  the  United  States  statute  concerning  trade- 
marks, and  therefore  that  the  equity  jurisdiction  can  exist  only  in  case 
of  fraud  upon,  and  intended  deceit  of,  the  public  by  the  defendants, 
which  the  solicitor  urges  are  wanting  upon  the  proofs  in  this  case.  The 
first  proposition  is  correct.  But  the  jurisdiction  of  the  court  is  derived 
from  the  citizenship  of  the  parties,  the  complainants  being  citizens  of 
the  state  of  Missouri,  and  the  defendants  being  citizens  of  Louisiana. 
The  equity  jurisdiction  of  these  trade-mark  cases  is  founded  upon  a  long 
line  of  English  and  American  cases,  even  when  the  rights  of  the  parties 
are  to  be  determined  entirely  by  the  written  and  unwritten  laws  of  the 
states.     See  Trade-Mark  Cases,  100  U.  S.  92,  where  the  court  say: 

"The  right  to  adopt  and  use  a  symbol  or  a  device  to  distinguish  the  goods 
or  property  made  or  sold  by  the  person  whose  mark  it  is,  to  the  exclusion  of 
use  by  all  o^her  persons,  has  been  long  recognized  by  the  common  law  and  ttie 
chancery  courts  of  England  and  of  this  country,  and  by  the  statutes  of  some 
of  the  states.  It  is  a  property  right  for  the  violation  of  which  damages  may 
be  recovered  In  an  action  at  law,  and  the  continued  violation  of  it  will  be  en- 
joined by  a  court  of  equity,  with  compensation  for  past  infringement.  This 
exclusive  right  was  not  created  by  the  act  of  congress,  and  does  not  now  de- 
pend upon  it  for  its  enforcement.  The  whole  system  of  trade-mark  property 
and  the  civil  remedies  for  its  protection  existed  long  anterior  to  that  act,  and 
have  remained  in  full  force  since  its  passage." 

See,  also,  2  Kent,  Com.  (8th  Ed.)  p.  453,  marg.  p.  372;  Taylor  v.  Gar- 
penter^  11  Paige,  292;  Partridge  v.  Menck,  2  Barb.  Ch.  101,  and  cases 
cited  in  the  last  case.  In  these  cases  equity  jurisdiction  was  maintained 
because  the  right  on  the  part  of  merchants  to  use  certain  marks,  whereby 
the  public  are  informed  that  goods  or  products  are  made  or  selected  for 
sale  by  them,  is  recognized  as  being  a  species  of  property,  and  because 
the  wrongful  interference  with  or  employment  of  such  marks  by  others 
injured  a  business.  Undoubtedly  there  must  be  imitation  or  simulation 
"in  such  a  manner  as  to  be  likely  to  deceive  and  impose  upon  the  com- 
plainant's customers  or  the  patrons  of  his  trade  or  business."  This  is 
stated  to  be  the  test  by  Chancellor  Walworth  in  Partridge  v.  Menck,  2 
Barb.  Ch.,  at  page  108,  and  in  this  connection  may  be  noticed  the  fact 
urged  by  defendants'  solicitors,  that  defendants'  name  was  printed  upon 
the  label.  The  answer  to  this  suggestion  is  that  the  employment  of  the 
arbitrary  term  "Bromidia,"  coined  by  the  complainants,  which  has  no 
meaning  of  itself,  and  is  used  solely  to  indicate  in  the  trade  the  com- 
plainants' compound,  is  a  simulation  not  overcome  by  the  fact  that  the 
defendants  printed  their  own  name  on  each  label.  As  to  the  effect  to 
be  given  to  the  printing  of  the  name  of  the  person,  who  appropriates  the 
trade-mark,  along  with  it,  the  supreme  court  {Menendez  v.  Hdt^  128  U. 
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S.  621,  9  Sup.  Ct.  Rep.  143)  say:  "That  is  an  aggravation,  and  not  a 
justification,  for  it  is  openly  trading  in  the  name  of  another  upon  the 
reputation  acquired  by  the  device  of  the  true  proprietor."  Unless  a 
simulation  was  intended,  it  is  diflScult  to  see  why  the  name"Broraidia* 
should  be  adopted  by  defendants,  which  has  no  meaning  whatever,  ex- 
cept as  connected  with  complainants'  business,  and  as  associated  with 
and  indicative  of  a  soothing  or  soporific  mixture  prepared  and  sold  by 
them.  I  think  the  complainants  are  entitled  to  a  decree  perpetuating 
the  injunction. 


The  James  G.  Swan. 
United  States  v.  The  James  Q.  Swan. 

{Dlatrict  CowrU  D,  Waahington,  N.  D.    March  20,  IStti) 

1.  Penalties  and  Porpeitures— Killing  Fur  Seals  in  Alaska  Waters. 

The  unauthorized  killing  of  fur  seals  anywhere  within  the  boundaries  described 
in  the  treaty  of  the  80th  of  March,  1867,  between  the  United  States  and  Russia  is 
unlawful,  and  vessels  found  within  said  boundaries  engaged  in  that  business  are 
subject  to  seizure  and  coodemnation  as  forfeited  to  the  United  States. 

2.  Same— Sovereignty  over  Bering  Sea. 

The  president  and  congress  are  vested  with  all  the  responsibility  and  powers  of 
the  government  for  determination  of  questions  as  to  the  maintenance  and  exten- 
sion of  our  national  dominion;  and,  they  having  assumed  iurisdiction  and  sover- 
eignty over  the  waters  of  Bering  sea  outside  of  the  three-mile  limit,  the  people  and 
the  courts  are  bound  by  such  action. 
8.  Indian  Tribes— Makah  Indians— Treaty. 

The  treaty  between  the  United  States  and  the  Makah  tribe  of  Indians  gave  no 
rights  or  privileges  to  the  Indians  peculiar  from  or  superior  to  those  of  the  oitisens 
of  this  oouDtry  in  general. 

In  Admiralty.     Libel  of  forfeiture  for  violation  of  Rev.  St.  §  1956. 

The  schooner  James  G.  Swan  (formerly  the  Anna  Beck)  was  seized, 
and  by  a  decree  of  the  district  court  for  the  district  of  Alaska  was  con* 
demned  as  forfeited  to  the  United  States,  for  being  engaged  in  the  busi- 
ness of  killing  fur  seals  in  the  waters  of  Alaska,  in  violation  of  section 
1956,  Rev.  St.  At  the  marshal^s  sale  pursuant  to  said  decree  the  claim- 
ant, Chestoqua  Peterson,  an  Indian  of  the  Makah  tribe,  purchased  said 
vessel,  and  changed  her  name  to  the  James  G.  Swan.  In  the  spring  of 
1889  he  sent  her,  with  a  crew  of  Makah  Indians,  under  command  of  a 
white  man,  on  a  sealing  voyage  upon  the  Pacific  ocean  an(L Bering  sea. 
On  July  30,  1889,  said  vessel  with  her  said  master  and  clew,  in  Ber- 
ing sea,  in  latitude  55''  44'  N.,  longitude  171**  4'  W.,  distiit  about  70 
miles  from  the  nearest  land,  and  within  the  boundaries  of  the  territory 
ceded  to  the  United  States  by  the  emperor  of  Russia,  as  t  le  same  are 
defined  in  the  treaty  between  the  governments  of  the  Unite  States  and 
Russia,  was  engaged  in  killing  fur  seals;  and  was  for  thai  cause  then 
and  there  by  the  commander  of  a  United  States  revenue  <  atter  seized 
and  brought  to  PortTownsend,  in  this  district.     Fur  seals  v  9re  actually 
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kiDed  by  the  crew  during  said  voyage  in  Bering  sea,  but  not  within  a 
distance  of  nine  miles  from  land.  A  libel  of  information  was  filed 
against  said  vessel  by  the  United  States  attorney  in  the  late  district  court 
for  the  third  judicial  district  of  the  territory  of  Washington.  This  court, 
upon  its  organization  as  successor  of  said  territorial  court,  took  cogni- 
zance of  the  case.  A  hearing  has  been  had,  and  the  cause  has  been 
submitted  upon  the  libel  of  information  and  the  answer,  there  being  no 
dispute  as  to  any  material  fact. 

P.  H.  Wifndon,  U.  S.  Atty.,  and  P.  C.  Sullivan,  Aast.  U.  S.  Atty. 

James  Q.  Swan  and  Qeo.  H.  JoneSj  for  claimant. 

Hakfobd,  District  Judge.  Fur  seals  in  great  numbers  habitually 
make  annual  visits  to  the  Pribilof  islands,  in  Bering  sea,  afifording  to 
the  native  inhabitants  their  means  of  living,  the  flesh  of  the  animals  be- 
ing their  principal  article  of  food,  and  seal-skins  being  the  only  com- 
modity of  commercial  value  obtainable  by  their  industry.  Previous  to 
the  acquisition  of  Alaska  by  our  government,  the  preservation  of  these 
animals  from  indiscriminate  slaughter  and  extermination  was  by  the 
Russian  government  deemed  necessary  for  the  subsistence  of  said  inhab- 
itants, and  accordingly  authority  over  all  of  Bering  sea  for  the  protec- 
tion of  fur  seals  therein  from  destruction  by  persons  other  than  said  in- 
habitants was  assumed.  The  emperor  of  Russia  also  asserted  authority 
over  Bering  sea  by  assuming  to  transfer  to  the  United  States  certain  ter- 
ritory and  dominion  within  definite  boundaries,  including  a  large  part 
thereof;  and  the  United  States,  by  the  ratification  of  the  treaty  and  con- 
summation of  the  purchase  of  said  territory,  acquired  a  claim  of  right 
to  exercise  the  authority  and  sovereignty  over  that  portion  of  the  sea 
which  had  been  theretofore  exercised  by  Russia.  Our  government  as- 
serted its  authority  to  restrict  the  killing  of  seals  in  all  the  waters  in- 
cluded within  the  boundaries  described  in  the  treaty  very  promptly  after 
the  formal  transfer  of  the  territory.  At  the  first  session  of  congress  there- 
after a  statute  was  passed,  entitled  '^An  act  to  extend  the  laws  of  the 
United  States  relating  to  customs,  commerce,  and  navigation  over  the 
territory  ceded  to  the  United  States  by  Russia,  to  establish  a  collection 
district  therein,  and  for  other  purposes."  The  first  section  of  said  act 
(now  section  1964,  Rev.  St.)  declares  that  'Hhe  laws  of  the  United  States 
relating  to  customs,  commerce,  and  navigation  are  extended  to  and  over 
the  main-land,  islands,  and  waters  of  the  territory  ceded  to  the  United 
States  by  the  emperor  of  Russia  by  a  treaty  concluded  at  Washington 
on  the  thirtieth  day  of  March,  Anno  Domini  eighteen  hundred  and  six- 
ty-seven, so  far  as  the  same  may  be  applicable  thereto."  15  St.  U.  S. 
p.  240.  The  sixth  section  in  terms  plthibits  the  kiUing  of  fur  seals 
within  the  limits  of  said  territory,  or  in  the  waters  thereof,  and  further 
provides  that  all  vessels  found  engaged  in  violation  of  the  said  act  shall 
be  forfeited.  The  first  section  above  quoted  is  without  change  of  phrase- 
ology incorporated  into  the  Revised  Statutes,  but  the  sixth  section,  which 
is  section  1966  of  the  Revised  Statutes,  is  therein  changed  so  as  to  refer 
to  Alaska  territory  and  jthe  waters  thereof  by  substitution  of  the  name 
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"Alaska"  for  the  word  "said"  preceding  the  word  "territory.''  For  about 
one  century  preceding  the  year  1885  the  validity  of  the  laws  of  Russia 
and  of  the  United  States,  respectively,  for  the  preservation  of  fur  seals  in 
Bering  sea,  remained  unchallenged.  And  it  is  a  matter  of  common 
knowledge  that  since  the  year  1885  instances  of  poaching  by  sealing  ves- 
sels in  Bering  sea  have  been  greatly  multiplied,  and  that  there  has  been 
on  the  part  of  officers  of  the  United  States  charged  with  the  duty  of  en- 
forcing the  above  statutes  a  corresponding  increase  of  efforts  to  prevent 
such  depredations.  A  large  number  of  arrests  and  seizures  were  made 
between  1885  and  1889  on  the  assumption  that  said  laws  were  effective 
and  applicable  throughout  the  entire  extent  of  the  territory  and  waters 
including  the  portion  of  Bering  sea  within  the  boundaries  of  the  terri- 
tory and  dominion  ceded  by  the  emperor  of  Russia.  From  said  arrests 
and  seizures  and  the  consequent  prosecutions,  questions  arose  as  to  the 
proper  construction  or  interpretation  of  section  1956,  and  as  to  the  ex- 
tent of  our  national  jurisdiction  over  Bering  sea.  Thereupon,  on  March 
2, 1889,  congress  passed  an  act  giving  a  legislative  construction  to  said 
section,  declaring  it  to  include  and  be  applicable  to  all  the  dominion  of 
the  United  States  in  the  waters  of  Bering  sea.  25  St.  U.  S.  p.  1009, 
§  3,  Effect  must  be  given  to  these  statutes  according  to  the  intention 
of  congress,  which  is  to  be  ascertained  from  the  words  used  and  consid- 
eration of  the  course  of  legislation  on  the  subject,  and  the  facts  and 
circumstances  known  to  have  been  operative  in  inducing  such  legislation. 
Now,  considering  the  several  statutory  provisions  and  the  historical 
facts  above  recited,  and  keeping  in  mind  section  1954,  which  must  gov- 
ern the  interpretation  of  other  statutes  referring  to  the  dominion  of  the 
United  States  in  Bering  sea,  I  am  constrained  to  hold  that  the  killing 
of  fur  seals  anywhere  within  the  boundaries  defined  by  the  treaty  re- 
ferred to  in  said  section  is  unlawful;  and  that  vessels  found  within  said 
boundaries,  engaged  in  that  business,  are  subject  to  seizure  and  condem- 
nation as  forfeited  to  the  United  States.  There  is  a  question,  however, 
as  to  the  validity  of  these  statutes.  On  the  part  of  the  defense  it  is 
contended  that  the  criminal  laws  of  the  United  States  can  have  no  force 
upon  the  sea  beyond  the  limits  of  national  jurisdiction,  which,  by  the 
law  of  nations,  cannot  extend  beyond  the  range  of  cannon  shot  from  the 
shore;  and  therefore  the  government  has  no  power  to  prohibit  fishing, 
or  the  taking  of  animals  which  are  /era?  natures  in  the  open  sea,  which 
is  common  and  free  to  the  inhabitants  of  all  nations.  National  domin« 
ion  and  sovereignty  may  be  extended  over  the  sea  as  well  as  over  land. 
Should  circumstances  render  it  necessary,  a  nation  having  the  power  to 
do  so  may  assert  its  dominion  over  the  sea  beyond  the  limits  heretofore 
admitted  by  the  powers  of  th^k^arth  to  be  lawful.  "It  is  j  robably  safe 
to  say  that  a  state  has  the  right  to  extend  its  territorial  wat<  rs  from  time 
to  time,  at  its  will,  with  the  now  increased  range  of  its  gui  s,  though  it 
would  undoubtedly  be  more  satisfactory  that  an  arrangemen  on  the  sub- 
ject should  be  arrived  at  by  common  consent."  1  Whai  t.  Int.  Law 
Dig.  p.  114,  from  Hall,  Int.  Law,  127.  As  our  governme  it  is  consti- 
tuted, the  president  and  congress  are  vested  with  all  the  r  sponsibility 
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and  powers  of  the  government  for  determination  of  questions  as  to  the 
maintenance  and  extension  of  our  national  dominion.  It  is  not  the 
province  of  the  courts  to  participate  in  the  discussion  or  decision  of  these 
questions,  for  they  are  of  a  political  nature,  and  not  judicial.  Congress 
and  the  president  having  assumed  Jurisdiction  and  sovereignty,  and  hav- 
ing made  the  declarations  and  assertions  as  to  the  extent  of  our  national 
authority  and  dominion  above  indicated,  and  having,  by  a  treaty  with 
Russia,  established  an  international  boundary  line  including  a  portion 
of  Bering  sea,  all  the  people  and  the  courts  of  the  country  are  bound 
by  such  govern'mental  acts,  declarations,  and  assertions,  and  by  the  treaty; 
and  the  responsibility  of  maintaining  the  national  authority  within 
the  boundaries  so  fixed,  and  to  the  extent  asserted  by  executive  and  1^- 
islative  authority  against  foreign  governments,  rests  with  the  executive 
and  legislative  branches  of  the  government.  In  the  opinion  of  the  su- 
preme court  in  the  case  of  Jonea  v.  C/.  S.,  137  U.  S.  202, 11  Sup.  Ct.  Rep. 
80,  written  by  Mr.  Justice  Gray,  the  law  is  thus  stated: 

"Who  is  the  sovereign,  dejure  or  de  facto,  of  a  territory,  is  not  a  Judicial, 
but  a  political,  question,  the  determination  of  which  by  the  legislative  and 
executive  departments  of  any  government  conclusively  binds  the  judges  as 
well  as  all  other  officers,  citizens,  and  subjects  of  that  government.  This 
principle  has  always  been  upheld  by  this  C9urt,  and  has  been  affirnaed  under 
a  great  variety  of  circumstances.  Gelston  v.  ffoyt,  3  Wheat.  246,  324;  U.  8. 
V.  Palmer^  3  Wheat.  610;  TheDiioina  PastoraA  Wheat.  52;  Foster  -v.NeiU 
iton,  2  Pet.  233. 307, 309;  Keane  v.  MoDonaugh,  8  Pet.  308;  Garoia  v.  Lee,  12 
Pet.  511,  520;  Williams  v.  Insurance  Co.,  13 Pet.  415;  U.  8.  v.  Torba,  1  Wall. 
412.  423;  U.  8.  v.  Zynde,  11  Wall.  632,  638.  It  is  equally  well  settled  in 
England.  T?ie  Pelican,  Edw.  Adm.  Append.  D.;  Taylor  v.  Barclay,  2  Sim. 
213;  Emperor  of  Austna  v.  Day,  3  De  Gex,  F.  &  J.  217,  221,  233;  Republic 
of  Peru  V.  Perwcian  Guano  Co,,  36  Ch.  Div,  489,  497;  Republic  of  Peru  v. 
Dreyfus,  38  Ch.  Div.  356,  359.  *  *  *  All  courts  of  justice  are  bound  to 
take  judicial  notice  of  the  territorial  extent  of  the  jurisdiction  exercised  by 
the  government  whose  laws  they  administer,  or  of  its  recognition  or  denial 
of  the  sovereignty  of  a  foreign  power,  as  appearing  from  the  public  acts  of 
the  legislature  and  executive,  although  those  acts  are  not  formally  put  in  ev- 
idence, nor  in  accord  with  the  pleadings.  U.  8.  v.  Reynes,  9  How.  127;  Ken- 
nett  V.  Chambers,  14  How.  38;  Hoyt  v.  Russell,  117  U.  S.  401,  404,  6  Sup.  Ct. 
Rep.  881;  Cofee  v.  Groover,  123  U-  S.  1.  8  Sup.  Ct.  Rep.  1;  State  v.  Duntoell, 
3  R.  I.  127;  8tate  v.  Wagner,  61  Me.  178;  Taylor  v.  Barclay,  and  Emperor 
of  Austria  v.  Day,  above  cited;  1  Greenl.  £v.  §  6." 

It  has  been  further  contended  on  the  part  of  the  defense  that  this  ves- 
sel was  especially  privileged  to  engage  in  the  sealing  business  in  Bering 
sea  by  reason  of  the  fact  that  her  owner  and  crew  were  Indians  of  the 
Makab  tribe,  and  by  virtue  of  the  treaty  made  with  said  tribe  of  In- 
dians, whereby  "the  rights  of  taking  fish,  and  of  whaling  and  sealing 
at  usual  and  accustomed  grounds  and  stations,  is  further  secured  to  sdid 
Indians  in  common  with  all  citizens  of  the  United  States,  and  of  erect- 
ing temporary  houses  for  the  purpose  of  curing,  together  with  the  priv- 
ilege of  hunting  and  gathering,  roots  and  berries  on  open  and  unclaimed 
land."  12  St.  U.  S.  p.  940.  It  is  obvious,  however,  from  the  language 
above  quoted,  that  the  treaty  secures  to  the  Indians  only  an  equality  of 
rights  and  privil^es  in  the  matter  of  fishing,  whaling,  and  ^ealinj^.     The 
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guaranty  is  of  rights  in  common  with  all  citizens  of  the  United  States, 
and  certainly  such  treaty  stipulations  give  no  support  to  a  claim  for  pe- 
culiar or  superior  rights  or  privileges  denied  to  citizens  of  the  country  in 
general.  A  decree  of  forfeiture  as  prayed  for  in  the  libel  of  information 
will  be  entered. 


Elting  v.  Town  of  East  Chester 
(Ptetrict  Court,  S.  D.  New  York.    April  1, 1393.) 

Wharfaos— Ka^yioable  Stream— Duty  of  Wharfiwoeb— RnrEB  Bed. 

The  owner  of  a  wharf  in  a  public  navigable  titream  abont  150  feet  wide,  who  keeps 
the  usual  berths  safe  for  which  wharfage  is  charged,  is  not  required  to  dredge  or  to 
keep  even  the  bed  of  the  stream  near  its  middle,  abreast  of  the  wharf,  bo  that  ves- 
sels against  which  no  wharfage  is  chargeable  may  moor,  and  lie  there  safely  until 
they  can  come  to  the  wharf  in  turn ;  and  where  a  boat  moored  at  high  water  nearlv 
in  the  middle  of  the  stream,  outside  of  three  other  boats  at  such  wharf,  without  di- 
rections from  the  wharfinger,  paying  no  wharfage,  and  not  being  liable  to  pay  any, 
and  the  person  in  charge  of  her  ascertained  soon  after  her  arrival,  and  before  the 
tide  fell,  that  the  bottom  was  uneven,  and  knew  that  he  would  be  aground  at  low 
water,  and  the  boat  did  take  the  ground  and  received  injury,  held,  that  the  vessel 
took  tne  risk  of  injury  arising  from  the  uneven  nature  of  the  bottom,  and  oould  not 
recover  for  her  damage. 

In  Admiralty.  libel  for  damage  to  canal-boat  while  lying  off  respond- 
ents' wharf. 

Hyland  &  Zabmkiei  for  libelant. 

MUo  J.  White,  for  town  of  East  Chester. 

Wing,  Shoudy  &  Putnam  and  Mr.  Burlingham,  for  C.  Schmidt. 

Brown,  District  Judge.  The  libelant's  canal-boat,  loaded  with  coal, 
was  damaged  by  grounding  upon  an  uneven  bottom  abreast  of  the  dock 
in  East  Chester  creek.  This  dock  was  built  on  public  lands,  the  title  of 
which  was  in  the  trustees  of  public  lands,  but  subject  to  the  directions, 
however,  and  for  the  benefit,  of  the  town.  The  dock  accommodated 
but  a  single  boat  at  a  time;  and  the  usage  was  to  charge  wharfage  only 
by  the  day  against  the  boat  which  was  actually  using  the  wharf  for  dis- 
charging or  loading  cargo.  The  libelant's  boat  arrived  about  noon  of 
May  6,  1891.  Three  boats  were  moored  along-side  of  the  wharf.  The 
libelant's  boat  took  position  as  the  fourth  boat  outside,  occupying  a  po- 
sition from  about  65  to  83  feet  away  from  the  dock.  She  paid  no 
wharfage,  and  was  not  liable  to  pay  any,  until  she  should  come  along- 
side the  dock  in  turn  to  unload.  The  whole  width  of  the  stream  at  high 
water  was  about  150  feet;  and  the  middle  was  the  dividing  line  between 
East  Chester  and  the  town  of  Pelham.  At  low  water  the  bottom  of  the 
creek  was  bare,  except  a  space  of  about  10  feet  in  breadth  near  the  mid- 
dle. The  libelant's  boat  occupied  at  low  tide  a  part  of  this  water,  and 
so  much  of  it  that  a  small  row-boat  could  only  be  pushed  past  her  with 
difficulty;  there  was  no  room  to  row. 

On  arrival  the  master  of  the  boat  was  told  by  some  men  on  the  other 
boats,  or  on  the  wharf,  but  not  by  any  person  representing  the  defend- 
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ants,  that  as  good  a  place  to  moor  as  anywhere  was  outside  of  the  three 
boats.  Being  in  haste  to  return,  be  left  the  boat  there,  directed  his  son 
to  examine  the  ground,  and  immediately  returned  to  New  York  with 
the  tug  that  brought  the  boat.  The  son  examined  with  a  pole  an'^ 
found  the  ground  uneven  with  holes,  but  made  no  change  of  position  a 
that  time*  After  the  next  low  water  the  boat  was  found  somewhat 
sprung  and  leaking.  Two  subsequent  changes  of  place  were  made,  but 
without  getting  a  good  position.  The  above  libel  is  filed  for  the  dam- 
ages  sustained  in  the  springing  of  the  boat  through  theunevennessof  the 
bottom  of  the  creek. 

I  do  not  think  either  of  the  defendants  liable  for  this  damage.  Nei- 
ther of  them  directed  the  boat  to  come  up  at  the  time  she  came,  or  to 
take  up  the  position  which  she  assumed.  Her  position  was  very  near 
the  center  of  the  stream.  That  position  was  not  one  appurtenant  to  fiie 
dock,  nor  was  wharfie^e  chaiged  or  chargeable  for  lying  there.  Those 
waters  were  public  navigable  waters;  the  bed  of  the  stream  had  been 
dredged  by  the  United  States  government;  the  town  had  no  direct  con- 
trol of  it;  and  the  duty  of  the  town  either  as  wharfinger,  or  as  equitable 
owner,  did  not  extend  to  taking  care  of  the  bed  of  the  stream,  or  to  making 
it  safe  to  the  center,  as  a  place  for  vessels  to  lie  in.  See  TheRobin^  [1892,] 
Prob.  65.  As  wharfage  was  charged  only  for  boats  lying  right  along-side 
the  dock,  I  doubt  whether,  in  the  case  of  so  small  a  stream,  any  obliga- 
tion rested  upon  the  wharfinger  as  respects  the  bottom  of  the  creek,  be- 
yond supplying  a  safe  berth  along-side  the  wharf  where  wharfiige  became 
chargeable.  The  OaUiope,  [18dl,]  App.  Cas.  11;  2%«  Moorcock,  14  Prob. 
Div.  64.  In  the  latter  case  the  wharfinger  was  held  liable  because  the 
vessel  was  in  the  berth  directly  along-side  the  jetty,  which  the  wharfinger 
was  held  bound  to  make  safe,  because  an  essential  part  of  the  wharfage. 
This  boat's  position  is  wholly  different.  As  I  have  said,  it  was  not  ap- 
purtenant to  the  wharfage,  nor  a  part  of  it,  but  a  place  chosen  by  the 
boat,  or  her  tug,  to  moor  in,  without  inquiry  of  the  defendants,  or  either 
of  them,  and  without  any  directions  from  either. 

Whether  the  bottom  in  mid-stream  became  uneven  after  the  govern- 
ment dredging  through  the  grounding  and  pressure  of  other  boats  in  the 
mud,  or  from  uneven  deposits  of  silt,  is  not  shown;  nor  is  it  material, 
as  in  neither  case  were  the  defendants  bound  to  keep  the  bed  even  away 
from  the  docking  berth.  Vessels  that  chose  to  come  in  and  lie  outside, 
and  near  mid-stream,  on  the  ground  at  low  water,  with  or  without 
knowledge  of  an  uneven  bottom  that  arose  in  the  ordinary  use  of  the 
creek,  did  so,  I  think,  at  their  own  risk.  The  case  is  quite  difierent 
from  that  of  slips  of  which  the  wharfinger  has  control,  and  where  wharf- 
age is  chargeable,  as  in  this  city,  though  the  vessel  does  not  come  along- 
side the  wharf.  Within  a  few  minutes,  moreover,  after  the  boat  took 
her  position,  the  libelant's  son  learned  the  uneven  nature  of  the  bottom, 
its  depth,  and  the  holes  about  him;  and  he  knew  that  the  boat  would 
ground  at  low  water.  No  attempt  was  then  made  to  remove  her  to  any 
other  place,  nor  was  there  any  request  for  assistance  to  do  so  until  after 
she  had  sprung  a  leak. 
v.SOf.uo.I — 8 
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The  captain  testifies  that  had  he  known  of  the  soundings  and  holes 
found  by  his  son,  he  "would  not  have  stayed  a  minute,  but  would  have 
towed  right  away  with  the  tug."  He  made  no  inquiries  of  Mr.  Schmidt, 
the  consignee,  and  did  not  direct  his  son  to  do  so.  In  his  hurry  to  re- 
turn, he  took  the  chances  of  mid-stream  as  a  safe  place  to  lie  in,  and  as  I 
cannot  find  that  either  of  the  defendants  were  under  any  duty  to  keep 
the  bed  of  the  middle  of  the  stream  level,  the  libel  must  be  dismissed; 
but  under  the  circumstances  without  costs. 


Robinson  v.  Russell.* 
{District  Cour%  E.  D.  Pennsyl/vanUu    April  0, 1803.) 

ShiPPINO — CONTBACT  OF  AFFBBIOHTMENT. 

The  evidence  of  a  master  of  a  vessel  and  of  a  member  of  a  firm  acting  aa  the 
ship's  brokers  was  that  a  shipper  had  agreed  to  ship  400,000  shingles  on  the  vesseL 
The  shipper  testified  he  had  agreed  to  ship  all  he  bad, — estimated  at  that  many. 
The  firm  were  pretty  closely  related  to  the  shipper  also.  Held,  the  weight  of  the 
evidence  was  against  the  shipper. 

In  Admiralty,  Libel  by  Thomas  B.  Robinson,  master  of  the  schooner 
Charles  C.  Lister,  against  Daniel  L.  Russell,  to  recover  damages  for  fail- 
ure to  ship  a  full  cargo  according  to  contract.     Decree  for  libelant. 

Henry  R,  Edmunda^  for  libelant. 

Flanders  &  Plight  for  respondent. 

Butler,  District  Judge.  The  only  question  involved  is  one  of  fact, 
to  wit:  Did  the  respondent  contract  for  the  shipment  of  400,000  shin- 
gles, as  the  libel  avers,  or  simply  for  the  number  he  might  have  on  hand, 
as  the  answer  states  ?  The  testimony  is  directly  conflicting.  The  only  per- 
sons present  when  the  contract  was  entered  into,  were  the  master  of  the 
schooner,  Mr.  Robinson,  William  Harriss,  of  the  firm  of  George  Harriss, 
Son  &  Co.,  ship  brokers,  and  the •  respondent.  Messrs.  Robinson  and 
Harriss  state  the  contract  to  have  been  for  400,000  shingles  and  are  very 
positive  about  it,  while  the  respondent  just  as  positively  states  it  to  have 
been  for  no  given  number,  but  such  only  as  he  might  have — which  he 
supposed  would  reach  400,000  or  more.  George  Harriss,  Son  &  Co. 
were  the  ship's  brokers,  and  are  pretty  closely  related  to  the  respond- 
ent. There  are  some  circumstances  referred  to  in  the  evidence  which 
tend  to  shed  a  little  light  on  the  question  involved,  but  its  decision  de- 
pends mainly  upon  the  testimony  of  the  three  witnesses  named ,lrespecting 
what  occurred  on  the  occasion  referred  to,  when  the  contract  ras  made. 
A  discussion  of  the  evidence  is  unnecessary.  It  is  sufficient  [>  say  that 
its  weight  is  clearly,  in  my  judgment,  against  the  respondent.  A  decree 
must  therefore  be  entered  for  the  libelant.  If  the  parties  ca  not  agree 
upon  the  damages  the  subject  will  be  referred  to  a  commissioi  er. 


>  Reported  by  Mark  Wilks  Collet,  Esq.,  of  the  Philadelphia  bar. 
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The  Ocean  Prince. 
Prince  Steam  Shippinq  Co.  v.  Lehmann  a  oZ. 

(District  CouT%  S.  D.  New  York.    April  12, 1892.) 

CoHSTKUonoN  OF  Charteb-Partt— "  Bad  Wbatheb"—"  Dispatch  Movbts.** 

The  words  ''bad  weather"  in  the  charter  in  this  case,  must  be  construed  to  In- 
clude weather  not  fit  or  reasonably  safe  for  loading  by  reason  of  the  state  of  the  sea 
as  well  as  of  the  atmosphere;  dispatch  moneys  computed  accordingly. 

In  Admiralty.  Libel  for  freight  under  charter.  Counter-claim  for 
dispatch  money. 

The  steam-ship  Ocean  Prince  loaded  a  cargo  of  iron  ore  at  Elba,  where 
there  is  no  harbor,  but  only  an  open  roadstead,  in  consequence  of  which 
the  ore  was  furnished  to  the  ship  in  lighters.  There  was  a  conflict  of 
testimony  between  the  master  of  the  ship  and  the  agent  of  the  shipper 
as  to  whether  during  certain  days  during  which  no  cargo  was  furnished 
the  ship  the  weather  was  bad  or  not.  The  clause  of  the  charter  refer- 
ring to  the  weather  was  as  follows: 

"The  act  of  God,  restraint  of  princes  and  rulers,  strikes  of  miners  or  work- 
men, had  tt>eather,  quarantine,  riots,  Sundays,  holidays,  frosts,  stoppage  of 
trains  or  mines,  accidents  to  machinery,  etc.,  and  all  unavoidable  accidents, 
and  all  causes  beyond  the  control  of  the  shippers,  charterers,  or  the  consignee, 
which  may  prevent  or  delay  the  loading  or  discharging,  always  excepted." 

For  prior  report,  see  39  Fed.  Rep.  704. 
Butler^  StiUman  &  Hubbard^  for  libelant. 
Benedict  &  Benedictj  for  respondents. 

Brown,  District  Judge.  The  amount  of  freight,  $3,913.27,  is  not 
disputed.  The  charter  allowed  for  the  loading  and  discharge  at  the  rate 
of  250  tons  per  day  during  working  days;  Sundays,  holidays,  bad  weather^ 
etc.,  being  excepted;  and  it  provided  for  a  credit  to  the  charterer  of  £15 
per  day,  dispatch  moneys,  for  any  time  saved  upon  the  above  allowance. 
Computation  upon  the  amount  of  cargo  gives  an  aggregate  time  allow- 
ance of  8  days  and  5  hours  for  loading  and  the  same  for  discharging. 
The  respondents  claim  to  have  used  but  5  days  18}  hours  in  all,  and  claim 
a  credit,  therefore,  at  the  stipulated  rate,  for  the  balance  of  the  lay-days. 
The  principal  question  turns  on  the  meaning  of  the  term  "bad  weather" 
in  the  charter,  and  upon  the  actual  condition  of  the  weather  while  the 
vessel  was  loading  by  means  of  lightors  three-quarters  of  a  mile  from  the 
jetties,  at  the  island  of  Elba,  in  the  Mediterranean. 

From  the  evident  general  intent  of  the  charter,  and  from  the  imme- 
diate context  of  the  words  "bad  weather,"  they  must  be  construed  to  in- 
clude, I  think,  weather  not  fit  for  loading  or  unloading  by  reason  of  the 
state  of  the  sea  as  well  as  of  the  atmosphere.  The  entries  in  the  mas- 
ter's log,  and  his  testimony,  show  that  he  constantly  used  the  phrase  in 
that  sense.  "Bad  weather,"  as  used  in  the  charter,  nfeans  not  merely 
weather  during  which  cargo  could  not  by  any  possibility  have  been. 
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loaded,  but  such  weather  as  was  not  reasonably  fit  or  proper.  This 
would  exclude  days  when  it  was  not  reasonably  safe  to  attempt  loading 
with  the  appliances  at  hand,  and  when  under  the  practice  of  the  port 
loading  was  customarily  suspended  for  that  reason  by  competent  men 
intrusted  with  the  work,  and  acting  upon  their  judgment  of  the  fitness 
and  safety  of  loading. 

The  master  of  the  ship,  and  the  superintendent  of  the  loading,  differ 
considerably  as  to  the  days  they  consider  to  have  been  fit  for  loading. 
The  superintendent,  however,  was  constantly  engaged  in  the  business  of 
loading,  was  upon  the  spot,  and  his  testimony  as  to  each  day  relates  to 
the  condition  of  the  sea  in  the  shallow  water  near  the  jetties,  where  the 
lighters  were  obliged  to  take  their  loads  from  the  beach.  The  master 
did  not  go  to  the  jetties  at  all,  though  he  went  ashore  almost  daily  at 
other  points.  The  superintendent's  testimony,  therefore,  seems  entitled 
to  the  most  weight.  That  the  judgment  of  the  men  empWed  to  load 
was  fairly  exercised,  is  confirmed  by  the  further  fact,  to  which  the  su- 
perintendent testifies,  that  other  vessels  that  were  loading  at  the  same 
time  and  place,  suspended  loading  during  the  same  time  that  loading 
on  the  libelant's  vessel  was  suspended  on  account  of  bad  weather.  The 
master,  however,  testifies  positively  that  loading  was  going  on  upon  the 
28th  day  of  December  from  9  o'clock  until  4;  while  the  superintendent 
allows  but  four  hours,  saying  that  the  rest  of  the  time  was  bad.  In  this 
respect  the  master's  record  is  most  precise,  and  the  respondents  must 
be  charged  with  the  time  that  they  actually  worked.  Computing  the 
rest  of  the  time  upon  the  basis  of  the  superintendent's  testimony,  I  find 
the  respondents  chargeable  with  5  days  in  loading  and  If  daj^s  in  dis- 
charging, making  a  saving,  out  of  the  16  days  and  10  hours  allowed  her, 
of  9i  days,  which,  at  the  stipulated  rate  of  £15  per  day,  entitles  the 
respondents  to  a  reduction  of  $679.80.  Decrees  may  be  entered  ac- 
cordingly. 


Harrison  v.  One  Thousand  Bags  op  Sugar. 

(CircuU  CourU  B.  D.  Pennsylvania.    May  27, 1891.) 

1.  CHARTKR-PaRTT— CONSTRUOTIOW. 

Matter  expunged  from  a  printed  form,  used  in  drawing  up  a  charter-party,  can  be 
considered  in  determining  the  intention  of  the  parties  thereto. 

2.  Same. 

A  charter-party  which  provides  that  ^'freight'*  is  to  be  paid  ''upon  th 
and  right  delivery  of  the  cargo,'*  **on  intake  weight,"  binds  the  oharl  )rer  to  pay 
freight  on  the  whole  cargo  taken  on  board,  although  a  portion  of  it  Wi  )  damaged, 
without  the  ship's  fault,  by  an  excepted  peril,  and  sold  on  the  voyag  ,  when  the 
remaining  portion  is  rightly  delivered,  especially  where  the  words 
weight**  are  substituted  for  the  printed  word  "delivered,**  in  drawin( 
strument. 


'on  intake 
up  the  in- 


In  Admiralty.  *  On  appeal  from  district  court.     44  Fed.  ^ep.  686, 
affirmed. 
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The  steamer  Weatherby  was  chartered  by  the  claimant  to  carry  a  cargo 
of  sugar  from  Hamburg  to  Philadelphia.  On  the  voyage  over  half  of 
the  cargo  was  damaged  by  collision,  an  excepted  peril,  without  fault  of  the 
ship,  and  was  sold  for  the  benefit  of  the  charterer,  who  was  also  con- 
signee. The  latter  paid  freight  on  the  portion  delivered,  but  refused  to 
pay  freight  on  the  portion  damaged,  and  sold  in  the  district  court.  A 
decree  was  entered  against  appellant  for  freight  on  all  cargo  taken  on  at 
Hamburg. 

Morton  P*  Henry ^  for  appellant. 

QvLrtiA  TOJUm  and  John  P.  Lewis,  for  appellees. 

AcHEsoN,  Circuit  Judge.  This  suit  is  for  the  recovery  of  an  alleged 
balance  of  freight  due  under  a  charter-party,  whereby  the  steam-ship 
Weatherby  was  to  be  provided  with  a  full  cargo  of  sugar  at  Hamburg, 
to  be  transported  thence  to  Philadelphia,  perils  of  the  sea  excepted. 
Part  of  the  cargo  having  been  damaged  by  an  excepted  peril,  without 
fault  of  the  ship,  was  sold  on  the  voyage  for  the  benefit,  and  with  the 
knowledge  and  assent,  of  the  owners  of  the  cargo.  All  the  balance  of 
the  cargo  was  delivered  at  Philadelphia.  The  question  here  in  litiga- 
tion is  whether  freight  is  to  be  paid  upon  the  entire  cargo  shipped,  or 
only  upon  that  portion  which  was  delivered.  The  case  turns  altogether 
upon  the  construction  of  the  charter-party.  In  making  the  contract  the 
parties  used  the  ordinary  printed  form  of  a  freighting  charter-party  for 
the  full  capacity  of  the  vessel,  the  printed  clause,  providing  for  the  pay- 
ment of  freight,  reading  thus:    "The  freight  to  be  paid  on  unloading  and 

right  delivery  of  the  cargo  at  and  after  the  rate  of per  ton  of  20 

cwt.  delivered."  The  printed  word  "delivered"  was  struck  out  by  run- 
ning the  pen  through  it,  and  the  words  "on  intake  weight"  were  inter- 
lined in  writing,  so  that  the  completed  clause  reads:  "The  freight  to  be 
paid  on  unloading  and  right  delivery  of  the  cargo  at  and  after  the  rate 
of  nine  shillings  per  ton  of  20  cwt.  on  intake  weight."  In  the  district 
court  it  was  hdd  that  the  contract  bound  the  charterer  to  pay  freight  on 
the  entire  cargo  taken  in.  The  authorities  beanng  upon  the  subject  are 
cited,  and  the  case  is  carefully  treated  by  Judge  Butler  in  his  opinion 
to  be  found  in  44  Fed.  Rep.  686.  After  an  attentive  examination  of 
the  authorities  and  serious  reflection,  I  am  satisfied  that  the  decision  of 
the  district  court  rests  upon  a  sound  interpretation  of  the  charter-party. 
Undoubtedly,  for  the  purpose  of  ascertaining  the  real  intention  of  the 
parties,  it  is  competent  for  the  court  to  look  at  what  the  printed  form 
originally  was,  and  to  consider  as  well  the  word  struck  out  as  the  words 
introduced.  Strickland  v.  Mcmjoell^  2  Cromp.  &  M.  539.  Now,  I  can 
come  to  no  other  conclusion  than  that  the  printed  clause,  as  originally 
framed,  was  intended  to  limit  the  payment  of  the  freight  to  so  much  of 
the  cargo  as  was  delivered.  This,  indeed,  was  the  plain  effect  of  the 
word  "delivered,"  in  the  connection  in  which  it  stood.  Why,  then,  was  it 
stricken  out,  unless  the  parties  intended  that  the  freight  should  be  paid 
on  the  intake  weight  of  the  whole*  cargo?  The  suggestion  that  the  pur- 
pose of  the  alteration  was  simply  to  meet  any  discrepancy  (if  such  there 
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should  be)  between  the  shipping  and  delivery  weights,  and  secure  the 
ship-owner  freight  calculated  on  the  intake  weight  at  Hamburg,  seems 
to  me  to  rest  upon  a  conjecture  which  is  wholly  unsupported  by  any 
fact.  Clearly,  that  purpose  did  not  require  the  erasure  of  the  word  "de- 
livered." The  great  difficulty  in  the  way  of  accepting  the  construction 
insisted  upon  by  the  respondent  is  that  the  court  is  virtually  asked  to 
restore  to  the  charter-party  a  material  word  which  the  contracting  par- 
ties expunged,  it  must  be  presumed,  intentionally  and  deliberately. 
But  this  we  are  not  at  liberty  to  do;  and,  giving  to  the  act  of  the  par- 
ties its  legitimate  effect,  we  must  conclude  that  the  clause,  as  it  now 
stands,  was  meant  to  provide  for  the  payment  of  full  freight  on  the  in- 
take weight  of  the  c^rgo.  Nor  does  the  provision  that  the  freight  is  "to 
be  paid  on  unloading  and  right  delivery  of  the  cargo  "  create  any  obstacle 
to  a  decree  in  the  favor  of  the  libelant;  for,  in  the  analogous  cases  of 
"lump-sum"  freights,  the  principle  has  long  been  established  that  the 
cargo  is  rightly  delivered  if  all  of  it  not  covered  by  any  exception  in  the 
contract  is  delivered.  Shipping  Co,  v.  Armiiage^  L.  R.  9  Q.  B.  99.  The 
decree  of  the  district  court  must  be  affirmed;  but  in  the  decree  to  be  en- 
tered in  this  court  credit  must  be  given  for  any  dividend  which  may 
have  been  received  by  the  libelant  since  the  decree  of  the  district  court 
in  the  proceedings  to  limit  the  liability  of  the  owners  of  the  steamer 
Sultan. 


The  B.  F.  Bruce. 
Lxtmbermen's  Min.  Co.  v.  Gilchrist  et  oZ. 

{Circuit  Court,  N.  D,  Ohio,  E,  D.    December  80, 1S9L) 

1.  Chartbb-Partt— Unqualified  Obligation — Effect. 

Unqualified  charter-parties  are  to  be  construed  liberaUy  as  mercantile  contracts, 
and  a  party  who  has  by  charter  charged  himself  with  an  obligation  must  make  it 
good,  unless  preventea  by  the  act  of  God,  the  law,  or  the  other  party  to  the  charter. 

a.  Same. 

Respondents,  ship-owners,  entered  into  an  absolute  a&rreement  with  libelant,  by 
charter,  that  they  would,  during  a  season  of  lake  navigation,  carry  eight  cargoes 
of  libelant's  iron  ore  from  one  port  to  another  in  a  specified  vessel,  to  be  towed  by 
another  specified  vesseL  Two  of  the  eight  trips  were  not  performed,  and  libelant 
employed  other  vessels  at  an  advanced  freight,  and  brought  this  suit  to  recover  the 
difference  of  freight  between  the  charter  rate  and  the  rate  they  were  obliged  to 
pay.  Respondents  averred  that,  after  it  appeared  that  the  designated  vessel  could 
not  make  the  eight  trips,  they  had  offered  to  supply  other  towage,  which  offer 
libelant  refused.  Also,  that  during  the  existence  of  the  charter,  one  q\  the  speci- 
fied vessels  was  at  times  detained  by  other  business.  Held,  that  respoi  dents,  nav- 
ing  by  their  charter  entered  into  an  unqualified  undertaking  possible  to  be  per- 
formed, must  make  it  good,  unless  performance  was  rendered  impossib  >  by  the  act 
of  GK>d,  the  law,  or  by  the  libelant,  and  hence  that  libelant  was  entitled  to  recover. 

In  Admiralty.     Suit  to  recover  damages  for  breach  of  cha  ter.     On 
appeal  from  district  court.     Affirmed. 
Harvey  D,  Govlder^  for  appellants. 
Henry  S.  Sherman^  for  appellee. 
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Jackson,  Circuit  Judge.  The  libel  in  this  case  was  filed  to  recover 
the  damages  which  libelant  claims  to  have  sustained  by  reason  of  re- 
spondents' breach  of  a  certain  contract  of  affreightment  made  and  en- 
tered into  between  the  parties  in  February,  1886.  The  district  court 
found  that  respondents  had  failed  to  perform  their  contract,  and,  after 
a  reference  to  and  report  by  a  special  master  as  to  the  damages  thence 
resulting,  gave  a  decree  in  favor  of  libelant  against  respondents  for  the 
sum  of  $2,203.20  and  costs.  From  said  decree  respondents  prosecute 
the  present  appeal. 

It  appears  from  the  pleadings  and  proofs  that  on  February  4,  1886, 
respondents  addressed  to  J.  BL  Outhwaite  &  Co.,  agents  of  libelant,  the 
following  proposition: 

"We  will  transport  for  you  30,000  tons  of  iron  ore  from  the  port  of  Esca- 
naba,  Michigan,  to  Lake  Erie  ports,  (not  east  of  Erie,)  in  equal  monthly  quan- 
tity, during  the  season  of  navigation  of  1886,  at  the  rate  of  ($1.00)  one  dol- 
lar per  gross  ton,  steam  tonnage." 

Libelant,  through  its  said  agents,  accepted  the  proposition  February 
9,  1886;  its  written  acceptance  being  accompanied  with  a  designation 
of  the  boats  which  were  to  be  employed  by  respondents,  as  follows: 
"We  accept  charter  of  schooner  B.  F.  Bruce  dated  February  4  to 
apply  on  above  [contract;]  also  charter  February  4  with  schooner  Teu- 
tonia;  also  charter  Mch.  23  with  schooner  S.  H.  Foster."  Thereupon, 
and  in  conformity  with  said  accepted  proposition,  the  following  formal 
written  agreement  was  made  and  entered  into  between  the  parties,  viz. : 

"Vessel  charter.  Agreement  between  J.  C.  Gilchrist,  of  Vermillion,  Ohio, 
as  managing  owner  of  the  vessel  called  the  B.  F.  Bruce,  and  J.  H.  Outhwaite 
&  Ck>.,  of  Cleveland,  Ohio,  as  agents  for  Lumbermen's  Mining  Company,  made 
at  Cleveland,  O.,  this  4th  day  of  February,  1886:  Witnesseth,  that  the  said 
J.  C.  Gilchrist,  for  the  considerations  hereinafter  named,  hereby  agrees  that 
said  vessel  shall  carry  eight  (8)  cargoes  of  iron  ore  for  the  said  J.  H.  Outh- 
waite &  Co.,  agents,  during  the  season  of  1886,  from  Escanaba.  Mich.,  to 
Lake  Erie  ports,  (not  east  of  Erie,)  at  a  rate  of  freight  of  one  dollar  ($1.00) 
per  ton  of  2,240  pounds.  It  is  understood  that  the  above  number  of  trips 
shall  be  distributed  through  the  season  of  navigation  1886  as  equally  as  pos- 
sible in  regard  to  time.  It  is  also  understood  that  the  said  vessel  shall  be 
constantly  towed  by  the  prop.  N.  E.  Fairbanks  during  the  life  of  this  contract. 
There  shall  be  allowed  an  average  of  four  days*  time  for  loading  said  vessel, 
and  for  furnishing  a  dock  at  which  to  discharge;  the  time  to  be  reckoned 
from  the  hour  when  said  vessel  reported  and  was  ready  to  load  until  loaded, 
and  from  the  time  when  reported  at  port  of  destination  and  was  ready  to  un- 
load until  a  dock  was  furnished;  the  time  of  such  reporting,  in  both  cases, 
not  to  date  from  an  hour  earlier  than  eight  o^cIock  a.  m.,  or  later  than  five 
o'clock  p.  M.,  Sundays,  public  holidays,  and  time  lost  in  consequence  of 
heavy  seas,  strikes,  or  any  other  cause  beyond  the  control  of  Lumbermen's 
Mining  Co.,  excepted.  When  each  ctirgo  contracted  by  this  vessel  is  deliv- 
ered, if  it  shall  be  found  that  the  time  of  detention  exceeds  four  days  for  each 
trip,  as  above  stipulated  for,  the  said  vessel  shall  be  allowed  a  compensation 
for  further  detention,  except  for  causes  above  stated,  at  the  rate  of  five  cents 
per  gross  ton  of  one  average  cargo  for  each  day  (of  24:  hours)  of  such  excess. 
The  time  of  reporting,  ready  to  load,  and  when  loaded,  with  causes  of  deten- 
tion, if  any»  shall  be  noted  on  the  bill  of  lading  in  every  instance.  A  special 
order  for  each  cargo  shall  be  obtained  from  the  agents  of  said  Lumbermen's 
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Mining  Company  at  Cleveland.  Said  J.  H.  Outhwaite  &  Co.,  agents,  in  con. 
sideration  of  the  above,  hereby  agree  to  employ  said  vessel,  and  agree  to  pay 
the  freight,  as  above  mentioned. 

"J.  C.  Gilchrist,  Manag.  Owner. 

''Lumbermen's  Mining  Co., 

"By  J.  H.  Outhwaite  &  Co.,  Agts." 

The  schooner  Bruce,  mentioned  in  said  contract,  belonged  to  respond- 
ents, and  J.-  C.  Gilchrist  was  her  managing  owner.  The  steamer  Fair- 
banks was  under  the  control  of  respondents,  as  charterer  or  owner,  for 
the  season  of  1886.  Said  Gilchrist  and  J.  H.  Outhwaite  <&  Co.,  agents 
of  libelant,  both  have  offices  at  Cleveland,  Ohio,  where  said  contract 
was  made.  The  average  cargo  of  the  schooner  Bruce  was  1,360  tons. 
She  carried  during  the  season  of  navigation  of  1886  six  cargoes  of  iron 
ore  for  libelant  from  Escanaba,  Mich. ,  to  Lake  Erie  ports,  (not  east  of 
Erie,)  for  which  the  stipulated  price  of  one  dollar  per  ton  was  paid  as 
each  trip  was  made.  She  failed  to  make  two  of  the  eight  trips  which 
respondents  undertook  and  agreed  she  should  make  during  said  season. 
When  it  became  evident  that  she  would  fall  short  in  making  the  eight 
trips  stipulated  to  be  performed,  libelant,  during  the  month  of  Novem- 
ber, 1886,  while  navigation  for  the  season  was  still  open,  employed 
other  tonnage,  to  the  amount  of  about  2,700  tons,  in  place  of  the  Bruce, 
to  transport  its  iron  ore  from  Escanaba,  Mich.,  to  Ijake  Erie  ports,  (not 
east  of  Erie,)  for  which  it  was  required  and  compelled  to  pay  freight 
at  the  average  rate  of  $1.81  per  ton  of  2,240  pounds. 

The  failure  of  the  schooner  Bruce  to  carry  two  of  the  eight  cargoes  of 
iron  ore  agreed  to  be  carried  is  the  breach  of  contract  set  up  by  libelant, 
and  the  damage  which  it  claims  as  resulting  therefrom  is  the  difference 
between  the  contract  price  of  $1  per  ton,  to  be  paid  respondents,  and 
$1.81  per  ton,  which  libelant  had  to  pay  for  other  tonnage  to  supply 
the  place  of  the  Bruce.  This  difl^rence,  amounting  to  $2,203.20,  was 
awarded  and  decreed  to  libelant  by  the  district  court.  Respondents 
admit  that  the  Bruce  failed  to  carry  twp  of  the  stipulated  cargoes  before 
the  close  of  navigation  in  1886,  but  set  up  by  way  of  avoidance  several 
matters  of  excuse  or  defense.  They  aver  that  during  said  season"  the 
Bruce  was  subjected  to  great  and  unwarranted  delays  in  obtaining  libel- 
ant's cargoes  at  Escanaba,  and  in  discharging  the  same  at  destination 
or  ports  of  delivery,  contrary  to  the  understanding  of  all  parties  that 
said  vessel  was  to  receive  from  libelant  good  dispatch  in  loading  and 
discharging  its  cargoes,  in  order  that  she  might  accomplish  the  eight 
trips  agreed  to  be  made.  The  proof  wholly  fails  to  sustain  this  defense, 
which  was  not  seriously  insisted  upon  at  the  hearing,  and  nc^d  not  be 
further  noticed.  I 

The  next  special  matter  of  avoidance  is  thus  stated  in  the  Inswer: 

"Respondents  further  aver  that,  after  the  Bruce  had  accoroplislled  several 
trips,  it  became  apparent  that,  owing  to  the  great  delay  to  which  fie  vessels 
were  subjected  in  handling  cargoes,  she  would  probably  be  unatle  to  per- 
form eight  trips;  that  up  to  about  September  1st  freights  on  ore  Were  low, 
and  during  July,  August,  and  September  both  libelant  and  respondents  could 
have  obtained  other  tonnage  at  or  below  the  charter  rate  of  freight    that  f re- 
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quently  daring  these  months  respondents  pointed  out  to  libelant  the  evident 
inability  of  the  Bruce  to  perform  eight  trips,  and  offered  to  put  in  other  ton- 
nage to  make  good  the  deficiency;  and  they  also  called  the  attention  to  the 
requirement  in  the  charter  that  trips  be  equally  distributed  throughout  the 
season,  and  that  the  Bruce,  owing  to  delays,  was  falling  behind;  that  respond- 
ents then  had  other  tonnage,  which  they  were  ready  and  willing  and  offered 
to  put  in  to  equalize  the  number  of  trips,  but  libelant  refused  to  employ  other 
tonnage  itself,  or  to  permit  respondents  to  put  in  other  tonnage,  although 
between  July  13th  and  October  2d  the  Bruce,  without  fault  on  her  part,  was 
able  to  deliver  but  one  cargo:  that,  had  the  libelant  permitted  the  respond- 
ents to  furnish  other  tonnage,  as  they  were  ready  and  willing  and  offered  to 
do,  there  would  have  been  no  loss  to  either  libelant  or  these  respondents." 

It  is  shown  by  the  proofs  that  some  time  in  August,  1886,  respond- 
ent Gilchrist  bad  some  conversation  with  Mr.  Pollock,  of  the  firm  of  J. 
H.  Outhwaite  &  Co.,  agents  for  libelant,  about  putting  in  other  ton- 
nage in  place  of,  or  in  addition  to,  the  Bruce.  Mr.  Gilchrist  fixes  the 
date  of  said  conversation  "in  the  fore  part  of  August."  Mr.  Pollock  does 
not  remember  the  time  in  August  at  which  the  interview  took  place. 
The  offer  or  suggestion  to  put  in  other  or  substitute  tonnage  in  place  of 
or  additional  to  the  Bruce  was  declined  by  Mr.  Pollock,  on  the  ground 
that  the  said  schooner  had  carried  her  full  quota  or  proportion  of  car- 
goes up  to  that  time,  and  respondents  were  not  entitled  to  put  in,  nor 
libelant  under  any  obligation  to  accept,  extra  topnage,  for  which  it  might 
not  be  ready,  or  which  might  have  conflicted  with  its  engagements. 
Gilchrist  appears  to  have  thought  that  the  Bruce  was  falling  behind,  if, 
as  he  assumed,  the  season  of  navigation  was  counted  from  April  1  to 
November  30,  1886.  Pollock,  however,  reached  the  conclusion  that 
the  Bruce  was  not  behind  in  her  trips  by  taking  the  season  at  seven 
months,  and  figuring  on  the  30,000  tons  which  the  three  schooners  were 
to  transport;  it  being  the  understanding  of  the  parties,  as  admitted  in 
the  answer  of  the  respondents,  that  the  Bruce  was  put  in  to  apply  on 
said  contract,  by  the  terms  of  which  said  30,000  tons  of  ore  were  to  be 
carried,  *4n  equal  monthly  quantity,  during  the  season  of  navigation  of 
1886."  When  the  season  of  navigation  actually  opened  in  1886  does 
not  distinctly  appear  from  the  proof,  but  it  does  appear  that  the  Bruce 
loaded  her  first  cargo  of  ore,  under  the  contract,  on  May  8, 1886,  which 
we  may  assume  was  the  opening  of  navigation  for  her;  and,  estimating 
her  trips  from  May  6,  1886,  when  she  first  reported  at  Escanaba  for 
loading,  her  season  of  navigation,  running  to  November  80th,  covered  a 
period  of  seven  months,  on  the  basis  of  which  Pollock  figured,  to  show 
that  the  Bruce  was  not  behind  in  August,  when  the  request  or  offer  to 
put  in  extra  tonnage  was  made  by  Gilchrist.  If  this  was  not  so,  still 
repondents  could  not  avail  themselves  of  the  failure  of  the  Bruce  to  carry 
one  cargo  in  April,  on  the  theory  that  the  season  of  navigation  opened 
April  1,  1886,  and  require  libelant  to  accept  other  or  extra  tonnage  in 
August,  1886.  But,  aside  frorr*  this,  the  request  or  offer  to  put  in  ad- 
ditional tonnage  was  not  insisted  upon  by  Gilchrist,  and  the  Bruce  pro- 
ceeded with  her  trips,  and  with  such  slow  dispatch  that  she  failed  to 
make  two  of  the  stipulated  eight  trips* 
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The  theory  upon  which  counsel  for  respondents  urge  the  offer  of  other 
tonnage  in  August  as  a  defense  is  that  the  charter-party  sued  on,  when 
read  in  the  light  of  the  accepted  proposition  of  February  4,  1886,  to 
transport  30,000  tons,  "in  equal  monthly  quantity,  during  the  season 
cf  navigation  of  1886,"  should  be  regarded  or  construed  as  a  severable 
contract  for  eight  separate  monthly  trips.  The  contract  does  not  admit 
of  this  construction  without  totally  disregarding  its  terms;  but,  if  it  did, 
it  is  not  perceived  how,  or  in  what  way,  it  could  operate  to  make  the 
offer  of  other  tonnage  in  August  a  defense  for  the  Bruce's  failure  to  carry 
the  two  cargoes  as  agreed. 

It  is  next  urged  that,  inasmuch  as  the  steamer  Fairbanks  was  mutu- 
ally selected  by  the  parties  as  the  means  or  instrument  for  towing  the 
schooner  Bruce  to  enable  her  to  make  the  eight  trips,  and  inasmuch  as 
the  Fairbanks,  by  reason  of  other  engagements,  and  on  account  of  de- 
tentions by  other  parties  at  the  ports  of  Ashland  and  Chicago,  was  un- 
able to  make  the  eight  trips  to  Escanaba,  the  respondents  are  therefore 
excused  or  relieved  from  liability.  This  position  cannot  be  sustained. 
By  the  original  proposition  to  transport  30,000  tons  of  ore,  respondents 
offered  steam  tonnage  for  the  vessels  which  were  to  carry  the  ore.  By 
the  charter-party  sued  on,  they  name  or  designate  the  schooner  Bruce 
as  the  vessel  which  is  to  carry  eight  cargoes  during  the  season  of  navi- 
gation, and  expressly  stipulated  that  she  shall  be  constantly  towed  by 
the  propeller  Fairbanks,  (respondents  controlled  both  the  Fairbanks  and 
the  Bruce,)  and  they  put  both  into  the  service  they  agreed  to  perform 
for  the  price  of  one  dollar  per  ton,  to  be  paid  by  libelant.  It  is  shown 
by  the  proof  that  libelant  required  that  the  respondents  should  provide 
steam  tonnage,  and  this  respondents  agreed  to  furnish.  In  accepting 
the  Bruce  and  Fairbanks  as  the  vessels  thus  to  be  furnished  and  pro- 
vided by  respondents,  it  cannot  be  properly  said  that  they,  or  either  of 
them*,  were  so  mutually  selected  by  the  parties  as  that  libelant  should 
in  any  way  be  chargeable  or  responsible  for  the  acts,  defaults,  or  fail- 
ures of  either  or  both  to  perform  the  stipulated  trips.  The  terms  and 
provisions  of  the  charter-party  admit  of  no  such  construction.  The 
libelant  was  a  mere  contractor  for  a  designated  service,  which  respond- 
ents undertook  and  agreed  should  be  performed  by  the  designated  ves- 
sels, whose  use  and  navigation  they  controlled.  In  permitting  respond- 
ents to  put  in  the  Bruce  and  Fairbanks  to  apply  on  the  contract  to 
transport  the  30,000  tons  of  ore,  libelant  incurred  no  responsibility  for 
the  failure  of  either  of  said  vessels;  and  it  would  be  an  entire  perversion 
of  the  true  intent  and  meaning  of  the  contract  to  say  that  libelant  should, 
equally  with  respondents,  bear  the  consequence  of  the  FairlLnks'  neg- 
lect, refusal,  or  failure  to  perform  the  stipulated  service. 

In  connection  with  this  defense,  counsel  for  respondents  coi  tend  that 
libelant  or  its  agents  knew  that  respondents  intended  to  em  >loy  both 
the  Fairbanks  and  the  Bruce  in  the  carrying  trade  during  the  eason  be- 
tween Ashland  and  Chicago,  and  from  the  latter  place  to  Esca  laba,  and 

bould  be. 


thence  to  Lake  Erie  ports,  (east  of  Erie,)  and  that  libelant 

held  to  have  taken  the  chances  and  consequences  of  detentiols  at  Chi- 
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cago  and  Ashland  in  making  such  triangular  trips.  It  does  not  ap- 
pear that  libelant  or  its  agents,  when  the  offer  to  transport  80,000  tons 
of  ore  was  made  and  accepted,  had  any  knowledge  or  notice  that  the 
steamef  or  propeller  which  might  be  employed  by  respondents  to  tow  the 
Bruce  was  to  have  any  other  engagement.  About  the  time  of  designat- 
ing the  Fairbanks  as  the  propeller  to  tow  the  Bruce,  the  agents  of  libel- 
ant were  informed  that  respondents  intended  to  employ  said  propeller  in 
making  said  triangular  trips;  but  it  was  intimated,  when  she  was  named 
in  the  charter-party  to  apply  on  the  original  contract,  that  she  could 
make  with  the  Bruce  the  eight  trips,  which  the  respondents  agreed  to 
perform  during  the  season  of  navigation,  and  on  the  basis  of  that  esti- 
mate respondents  entered  into  an  absolute  and  unconditional  agreement 
that  the  Bruce  should  carry  eight  cargoes  of  ore  for  libelant. 

Upon  what  principle  of  law  or  rule  of  construction  is  respondents'  un- 
qualified undertaking  to  perform  a  specific  and  designated  service  for 
libelant  with  two  named  vessels,  within  a  given  time,  subject  to  the  con- 
tingency of  said  vessels  performing  other  engagements  which  respond- 
ents may  or  might  enter  into  with  other  parties?  The  proposition  as- 
serted is  substantially  this:  that  libelant  should  be  held  to  have  taken 
the  risk  of  the  Fairbanks'  performing  the  triangular  service  or  engage- 
ments which  respondents  had  or  might  enter  into  for  her,  and  if  she  was 
unable,  by  reason  of  detentions  at  Ashland  and  Chicago,  occasioned  by 
accident  or  the  fault  of  the  other  parties,  to  make  the  eight  stipulated 
trips,  that  libelant  must  bear  the  consequence  of  her  failure.  This  is 
radically  unsound,  and  wholly  unsupported  by  authority.  Charter-par- 
ties like  the  present  are  to  be  construed  liberally,  as  mercantile  contracts 
usually  are,  in  furtherance  of  the  real  intention  of  the  parties;  and  the 
respondents,  having  by  this  undertaking  charged  themselves  with  an 
obligation  or  service  possible  to  be  performed,  must  make  it  good,  un- 
less performance  was  rendered  impossible  by  the  act  of  God,  the  law,  or 
by  the  libelant.  Unforeseen  difficulties  or  obstacles,  however  great,  will 
not  excuse  them.  They  should  have  been  guarded  against  by  express 
conditions  or  qualifications  in  the  contract. 

In  the  case  of  Antola  v.  GUl^  7  Fed.  Rep.  489,  Chief  Justice  Waite 
held  that  a  vessd  delayed  in  the  performance  of  a  new  contract,  because 
she  was  bound  by  and  engaged  in  fulfilling  an  old  one,  furnished  no  ex- 
cuse. Time  was  of  the  essence  of  the  charter-party  sued  upon.  Lowber 
y.  Bangs,  2  Wall.  728;  Nanington  v.  Wright,  115  U.  S.  203,  6  Sup.  Ct. 
Rep.  12;  and  FUley  v.  Pope,  115  U.  S.  213,  6  Sup.  Ct.  Rep.  19,  and  cases 
therein  cited.  For  this  failure  to  carry  two  cargoes  of  ore  respondents  are 
responsible  to  libelant.  The  damages  sustained  have  been  correctly  as- 
certained and  fixed  at  the  sum  of  $2,203.20. 

The  decree  below  is  affirmed,  without  interest,  but  with  costs  of  suit 
in  this  court  and  the  court  below,  to  be  taxed  against  respondents.  Let 
judgment  be  entered  accordingly. 
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The  S.  H.  Foster. 
Lxtubermen's  Min.  Go.  v,  Gilohbibt  et  ol* 

(CirouU  C<mr%  N,  D.  Ohio,  E.  D,    December  80, 1891.) 

In  Admiralty.    Suit  to  recover  damages  for  breach  of  charter.    On  appeal 
from  district  court.     Modifled. 
Harvey  D.  GoiUder,  for  appellants. 
Henry  8,  Sherman^  for  appellee. 

Jackson,  Circuit  Judge.  The  libel  in  this  case  is  filed  to  recover  damages 
which  libelant  sustained  by  reason  of  the  failure  of  the  schooner  S.  H.  Foster  I 

to  carry  one  cargo  of  iron  ore  from  Escanaba,  Mich.,  to  some  Lake  Erie  port,  ' 

(not  east  of  Erie,)  during  the  season  of  navigation  of  1886.    Libelant's  oon-  j 

tract  or  charter-party  with  respondents  in  respetft  to  the  schooner  Foster  is 
substantially  the  same  as  that  made  in  respect  to  the  Bruce,  considered  and 
deterujined  in  case  No.  1,912,  between  the  same  parties.     50  Fed.  Rep.  118.  i 

The  Foster  was  to  be  towed  by  the  propeller  Tuttle.  She  fell  ^hort  one  trip, 
and  for  her  failure  to  make  that  one  trip,  the  court,  under  the  report  of  the 
special  master,  awarded  the  libelant  as  damages  the  sum  of  $477.70,  with 
costs  of  suit.  The  Foster  reached  Escanaba  on  her  last  trip  on  the  morning 
of  November  26,  1886,  which  was  Thanksgiving  day.  By  the  terms  of  the 
charter-party,  libelant  was  under  no  obligation  to  commence  loading  her  upon 
that  "public  holiday;"  but  commenced  loading  her  at  2  p.  m.  on  the  28th  day 
of  November,  as  soon  as  she  could  be  gotten  up  to  the  docks.  The  ore  was 
frozen  hard,  and  could  not  be  loaded  on  the  boat  to  any  extent.  After  mak- 
ing the  attempt  to  load  her  until  12  M.  on  the  29th  day  of  November,  when 
about  200  tons  of  the  ore  were  placed  on  board,  the  loading  was  suspended, 
and  the  Foster  was  the  next  day  laid  up  at  Escanaba  for  the  wirrter.  If  she 
could  have  been  loaded  before  laying  up  for  the  winter,  she  could  not  have 
made  the  trip,  as  the  season  for  navigation  had  in  fact  closed  before  she  com- 
menced taking  on  the  200  tons.  When  navigation  opened  in  the  spring  of 
1887,  she  resumed  her  loading,  and  finished  taking  on  her  cargo  of  ore  May 

3,  1887.     The  bill  of  lading  given  for  this  cargo  recited:    ''Freight  at  S 

per  gross  ton."  But  the  freight  actually  paid  by  libelant  was  $1.35  on  the 
1,164  tons  carried,  being  the  sum  of  $407.40  above  the  contract  price.  The 
claim  made  by  the  libelant,  and  found  by  the  special  master,  that  other  tonnage 
had  been  obtained  prior  to  November  22, 1886,  in  place  of  this  last  trip  by  the 
Foster,  is  not  sustained.  Libelant  obtained  other  tonnage  between  the  Ist 
and  16th  of  November,  but  it  cannot  properly  be  said  to  have  been  secured 
in  consequence  of  the  Foster's  default,  for  libelant  requested  the  Foster  to  go 
to  Escanaba  for  her  last  load  at  or  about  the  time  of  procuring  such  other 
tonnage,  and  when  the  Foster  reached  Escanaba,  though  late  in  the  season, 
libelant  commenced  loading  her  under  the  contract,  and  finished  loading  her 
the  following  spring.  Libelant  thereby  waived  her  previous  delay,  and  can 
only  claim  as  its  damage  the  difference  between  $1  per  ton  under  the  contract 
and  $1.35  actually  paid. 

Respondents  offered  to  let  this  cargo  go  under  the  contract.  Tl  is  was  all 
that  libelant  could  demand  under  the  circumstances.  The  matters  »f  defense 
set  up  in  the  answer  and  the  relief  sought  by  the  cross-libel  are  \  holly  un- 
sustained. 

The  decree  of  the  court  below  will  be  modified,  so  as  to  limit  lib  lant's  re- 
covery against  respondents  to  the  sum  of  $407.40.  A  judgmen  for  that 
amount,  without  interest,  will  be  entered  in  favor  of  libelant  against  respond- 
ents, together  with  the  costs  of  this  court  and  of  the  court  below  to  i)e  taxed. 
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The  Frakob. 

NiooLAY  V.  The  FBANcaB. 

CDistTiot  Court,  S.  D.  New  York.    Maroh  26, 1802.) 

L  PiLOTAOB  FBBa--ADDmONAL  COMFBKSATION— VbSSBL  DbTAXKBD— COMFUTATIOIT  BT 

THE  Hai.f  Foot. 

Section  17,  o.  467,  Laws  N.  T.  1868,  in  regard  to  pilotage  fees,  is  not  superseded 
by  the  provisions  of  chapter  00,  Laws  1884,  and  a  pilot  of  an  outward  bound  vessel, 
detaioed  in  the  harbor  beyond  the  usual  time  of  taking  the  vessel  from  her  wharf 
to  sei^  is  entitled  to  three  dollars  per  day  additional  compensation.  Where  the 
statute  specifies  a  computation  by  the  draft  per  foot,  the  amount  may  be  reckoned 
by  the  nearest  half  foot,  pro  rata. 
2.  Libel  to  Recoveb' Pilotaob  Febs— Winteh  Pilotaob. 

After  the  steam-ship  France  had  sailed  for  London,  her  cargo  shifted,  and  she  re- 
turned to  New  York.  Kot  being  able  to  get  into  her  dock,  she  discharged  a  por- 
tion of  her  cargo  at  an  anchorage  in  the  bay.  After  the  rest  of  her  cargo  had  been 
restowed,  and  she  had  taken  on  board  her  pilot,  the  libelant,  she  returned  to  the 
anchorage  to  take  on  the  cargo  discharged  there.  This  detained  her  one  day. 
The  amount  of  the  pilotage  fee  was  calculated  on  the  draft  of  the  vessel  according 
to  the  nearest  half  foot.  Held,  that  that  mode  of  computation  is  allowable  after 
long  acquiescence  therein ;  also  that  libelant  was  entitled  to  an  additional  four  dol- 
lars allowed  in  the  winter  season,  (Act  1858,  $  16,)  and  to  an  additional  three  dollars 
for  one  day's  detention  in  the  harbor. 

In  Admiralty. 

Carpenter  &  Masher^  for  libelant, 

John  Cheiwood  and  Adam  OosSy  for  claimant. 

Brown,  District  Judge.  In  my  judgment  the  provisions  of  chapter 
90  of  the  Laws  of  1884  'of  this  state,  in  regard  to  the  fees  of  pilots  for 
piloting  inward  and  outward  bound  vessels,  were  not  designed  to  super- 
sede, and  do  not  supersede,  sections  16,  17,  and  21,  c.  467,  Act  1853. 
Sections' 13  and  14  of  the  act  last  named  provide  the  ''fees  for  piloting 
inward  and  outward  bound  vessels"  respectively.  Sections  1  and  2  « 
the  act  of  1884  cover  precisely  the  same  ground  as  sections  13  and  14 
of  the  former  act,  and  no  more,  and  section  3  repeals  only  what  is  in- 
consistent therewith.  But  sections  16,  17,  and  21  of  the  act  of  1853 
relate  to  other  matters  evidently  not  designed  to  be  included  in  sections 
13  and  14.  Section  17  provides  a  compensation  of  three  dollars  "to 
be  added  to  the  pilotage  for  detention  at  the  wharf,  or  in  the  harbor,"  etc. ; 
and  section  21  provides  certain  compensation  for  "  services"  rendered  by 
pilots  "for  removing  or  transporting  vessels  in  the  harbor  of  New  York." 
The  act  of  1884  does  not  touch  the  subject  of  those  special  provisions. 
Its  scope  is  co-extensive  with  sections  13  and  14  of  the  former  act,  and 
no  further.  Sections  17  and  21  of  the  act  of  1853  are  not  repealed  by 
the  act  of  1884,  because  they  are  not  inconsistent  with  the  act  of  1884, 
any  more  than  with  sections  13  and  14  of  the  act  of  1853. 

Section  16  of  the  act  of  1853  provides  that  between  the  1st  day  of 
November  and  the  1st  day  of  April  inclusive,  four  dollars  "shall  be 
added  to  the  full  pilotage  of  every  vessel  coming  into,  or  going  out  of, 
the  port  of  New  York."  The  previous  sections  18  and  14  had  deter- 
mined what  that  "full  pilotage"  was;  and  as  I  regard  the  provisions  of 
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sections  1  and  2  of  the  act  of  1884  as  a  mere  substitute  for  sections  13 
and  14  of  the  former  act,  it  follows  that  the  provisions  of  section  16  of 
the  act  of  1853  remain  in  force. 

The  amount  of  pilotage  allowed  under  both  acts  is  to  be  computed 
according  to  the  draft  at  certain  rates  "per  foot."  The  practice  under 
both  acts  has  always  been  to  recognize  in  the  computation  fractions  of 
a  foot,  and  to  reckon  to  a  half  foot  or  to  the  even  foot,  to  whichever  the 
actual  draft  in  inches  might  be  nearest.  In  later  years  upon  the  de- 
mand of  the  Wilson  line  the  proportions  of  a  foot  have  been  computed  j 
and  allowed  for  according  to  the  exact  draft  in  feet  and  inches. 

In  the  present  case  the  bill  was  rendered  to  the  master  and  approved, 
as  for  26}  feet,  the  actual  draft  being  26  feet  5  inches..  The  usual  prac- 
tice is  evidently  one  that  carries  out  equitably  the  general  intention  of 
the  law.  I  know  of  nothing  that  forbids  computation  for  fractions  of  a 
foot;  and  the  usual  practice  to  make  a  rest  at  the  half  foot,  and  to  com- 
pute the  rates  according  to  the  even  foot  or  the  half  foot,  whichever  is 
nearest  the  actual  draft,  is  recommended  by  its  practical  convenience. 
The  rule  works  in  no  way  unjustly  to  the  ship,  or  to  the  advantage  of 
the  pilots;  and  the  difference  between  the  results  aflforded  by  that  rule 
and  an  exact  proportionate  measui*ement,  is  so  small  as  to  full  within 
the  maxim  de  minimia  non  curat  lex. 

Decree  for  the  libelant  for  the  bill  as  rendered,  with  three  dollars  ad- 
ditional under  sections  17  and  21  of  the  act  of  1853|  with  interest  and 
costs.  I 


The  Erastina. 
•  The  Elm  Park. 

Harris  v.  The  Elm  Park  and  The  Erastina, 

(District  Court,  &  D.  New  Tork.    April  2, 1892.) 

1.  Maritime  Liens—Towaqe. 

Towage  services  are  presumptively  a  lien  on  the  vesseL  It  is  for  tlie  claimant 
to  prove  a  personal  credit  only,  or  to  show  circumstances  that  negative  a  credit  to 
the  vesseL 

2.  Same. 

On  the  evidence  in  this  case,  TiekZ,  that  the  towage  servicea  were  rendered  on 
the  credit  of  the  vesseL 

In  Admiralty.     Libel  for  towage. 

Hyland  &  ZdbrisUey  for  libelant. 

Carpenter  &  Mosher  and  A,  A.  Wray^  for  claimant. 

Brown,  District  Judge.  The  only  point  litigated  is  wheth  )r  the  tow- 
age service  was  a  lien  upon  the  boats.  The  service  sued  f  r  was  ren- 
dered upon  several  trips  during  the  month  of  July,  1891  Similar 
services  had  been  rendered  prior  to  July  under  a  contrac    with  one 

Digitized  by  V  jOOQIC 


THB  BBASTINA.  127 

Symonds,  who  was  not  the  owner  of  the  boats;  but  Symonds  paid  the 
libelant  in  full  up  to  the  let  day  of  July.  In  the  month  of  June  the 
owner  of  the  scows  by  a  written  contract  with  Symonds  agreed  to  take 
the  place  of  Symonds  in  the  business  for  which  the  scows  were  engaged, 
and  to  assume  his  obligations.  The  claimant  desired  the  libelant  to 
accept  him  in  place  of  Symonds  as  respects  the  pay  for  towages,  which 
the  libelant,  not  then  knowing  that  the  claimant  was  the  owner  of  the 
scows,  refused  to  do,  except  upon  Mr,  Symonds'  security.  On  the  11th 
of  July,  being  informed  that  the  claimant  was  the  owner  of  the  scows, 
and  being  told  by  the  claimant  that  the  scows  should  stand  as  security 
for  his  towage,  the  libelant  agreed  to  deal  with  the  claimant  on  the  same 
terms  as  those  on  which  he  had  previously  dealt  with  Symonds,  dating 
as  from  the  1st  day  of  July,  and  therefore  including  the  intermediate 
towages;  but  this  agreement  was  on  condition  that  the  claimant  should 
pay  the  libelant's  bill  against  Symonds  up  to  July  1st,  for  which  the 
claimant  then  held  a  check  from  Symonds  for  the  libelant's  benefit,  to 
which  the  claimant  agreed;  and  at  the  same  time  the  libelant  released 
Symonds  from  his  contract  and  from  his  personal  liability  for  the  pre- 
vious towages.  The  claimant,  however,  instead  of  delivering  to  the 
libelant  the  check  given  him  for  the  libelant's  benefit,  used  it  for  his 
own  benefit;  and  it  was  not  until  long  afterwards  that  the  libelant  re- 
ceived from  Symonds  the  amount  due  to  him  for  towages  up  to  the  Ist 
of  July.  For  this  reason  the  written  contract  between  the  libelant  and 
claimant,  though  drawn  up,  was  never  executed  and  delivered;  but  un- 
der the  verbal  arrangement  above  recited,  the  towages  were  continued 
upon  the  claimant's  orders.  Nothing  has  been  paid  on  account,  and 
this  libel  was  filed  for  the  towages  after  the  1st  day  of  July. 

Towage  services  are  presumptively  a  lien  upon  the  vessel.  It  is  for 
the  claimant  to  prove  a  personal  credit  only,  or  to  show  circumstances 
that  negative  a  credit  of  the  vessel.  The  evidence,  however,  leaves  no 
doubt  that  the  towages  from  and  after  July  11th  were  on  the  express 
credit  of  the  scows.  For  such  services  as  had  been  previously  rendered 
between  that  date  and  the  Ist  of  July,  the  claimant  had  given  to  the 
libelant  his  individual  orders  for  the  towage. '  The  claimant  was  also 
not  only  the  owner  of  the  scows,  but  he  was  in  fact  the  principal  in  the 
business  for  which  the  scows  were  used,  since  he  had  assumed  Symonds' 
place  under  the  contract  previously  executed  with  him.  In  addition  to 
that,  the  evidence  shows  that  on  the  11th  of  July  the  claimant  agreed 
that  the  scows  should  be  security  to  the  libelant  for  his  towages  between 
that  date  and  the  1st  of  July,  as  well  as  for  future  towage;  and  on  the 
faith  of  this  agreement  the  libelant  released  Symonds  from  liability  for 
the  prior  towages  since  July  1st.  These  circimistances  are  abundant 
grounds  for  a  lien  upon  the  scows  for  the  services  previously  rendered 
between  July  1st  and  11th,  whether  there  was  already  a  lien  therefor  or 
not.  The  failure  to  execute  and  deliver  the  written  contract  drawn  up 
between  the  libelant  and  the  claimant,  in  consequence  of  the  latter's 
wrong  conduct,  does  not  afifect  the  libelant's  claim  or  lien  for  what  was 
actuidly  done  by  him  on  the  faith  of  the  verbal  agreement. 
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The  disputed  item  for  demurrage  in  June  can  no  longer  be  litigated, 
as  it  was  settled  by  Symonds;  the  item  for  demurrage  in  July  is  not  es- 
tablished. 

Decree  for  the  libelant  for  the  amount  claimed,  with  interest  and 
costs. 


Whitoomb  v.  Emerson  et  al. 

(District  CourU  D.  Massachttsetta.    April  IS,  1802.) 

1.  LmiTiLTioir  ofLiabilitt— Fishing  Vb88sl~**Fbeioht  Pending  "—8ba801i*8  Catcb. 
In  the  case  of  a  fishing  vessel  run  under  an  agreement  by  which  the  cost  of  re- 
pairs is  deducted  from  the  proceeds  of  the  entire  catch  before  division,  a  season's 
cruising  is  to  be  counted  as  a  single  voyage,  and  the  earnings  for  the  whole  sea- 
son's fishing  are,  equally  with  the  vessel,  liable  for  the  cost  of  repairs  contracted 
on  the  vessePs  account.  Hence,  when  such  vessel  was  wrecked,  and  her  owners, 
on  suit  by  a  material-man,  claimed  to  limit  their  liability  to  the  value  of  the  wreck, 
held,  that  their  liability  was  measured  by  the  season's  earnings  added  to  the  value 
of  the  wreck. 

a.  Samb—Pabt  Owners— "Pbivitt  ob  Knowledge  "—Act  JrNB  26, 1884. 

Where  repairs  were  ordered  by  a  ship-master,  who  was  also  one  of  three  equal 
part  owners  of  a  vessel,  without  the  privity  or  knowledge  of  the  other  owners, 
held,  that  the  master  was  liable  for  the  whole  debt,  and  the  other  two  owners  were 
each  liable  for  One-third  of  it,  under  Act  June  26, 1884,  8  18. 

In  Admiralty.  Libel  to  recover  the  value  of  repairs  furnished  to  re- 
spondents' vessel. 

Carvei*  <Sc  Blodgett^  for  libelant. 
Owen  A,  Galvin^  for  respondents. 

Nelson,  District  Judge.  This  case  is  a  libel  in  personam  by  a  mate- 
rial-man to  recover  $165.35  for  repairs  furnished  to  the  fishing  schooner 
William  Emerson,  owned  in  equal  shares  by  the  three  respondents,  Em- 
erson, Whalen,  and  Rhoderick.  The  repairs  were  furnished  in  the 
months  of  January  and  February,  1890,  at  Provincetown,  on  the  credit 
of  the  vessel,  to  fit  her  for  shore  fishing  during  the  coming  season,  and 
were  necessary.  After  being  fitted  out,  the  vessel  cruised  during  the 
entire  season,  making  numerous  trips,  and  selling  her  fares  in  the  Bos- 
ton market.  The  proceeds  were  divided  between  the  owners  and  shares- 
men  according  to  what  is  known  as  the  "Provincetown  lay,"  by  which 
the  costs  of  repairs  is  included  in  the  great  generals,  and  deducted  from 
the  entire  catch  in  the  first  instance,  before  division.  At  the  close  of 
the  season  the  vessel  was  sent  to  Provincetown,  to  be  laid  up  for  the  win- 
ter, her  value  then  being  $5,000.  Instead  of  laying  her  up,  as  directed 
by  Emerson,  who  was  the  managing  owner,  the  respondent  Rhoderick 
took  her  out  on  a  fishing  trip,  and  while  out  she  was  wrecked  on  Cape 
Cod.  The  wreck  was  sold  for  $303.50.  Other  debts  to  a  considerable 
amount  are  also  outstanding  against  the  vessel. 

The  act  of  June  26,  1884,  (23  St.  p.  57,)  provides  "that  the  individ- 
ual liabilities  of  a  ship-owner  shall  be  limited  to  the  proportion  of  any 
and  all  debts  and  liabilities  that  his  individual  share  of  the  vessel  bears 
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to  the  whole;  and  the  aggregate  liabilities  of  all  the  owners  of  a  vessel 
on  account  of  the  same  shall  not  exceed  the  value  of  such  vessels  and 
freight  pending."  By  the  act  of  June  18,  1886,  §  4,  (24  St.  p.  80,) 
this  section,  and  also  sections  4282-4288  of  the  Revised  Statutes,  which 
contain  other  provisions  for  limiting  the  liabilities  of  ship-owners,  are 
extended  to  all  sea-going  vessels,  and  this  includes  fishing  vessels.  The 
respondents  Emerson  and  Whalen  now  offer  to  pay  into  court  the  sum 
of  $803.50,  received  from  the  sale  of  the  wreck,  and  claim  that  upon 
such  payment  they  should  be  exempted  from  further  liability  for  all  the 
debts  of  the  vessel.  But  it  is  clear  that  this  claim  cannot  be  maintained. 
Their  offer  makes  no  allowance  for  the  fares  of  fish  caught  and  sold  dur- 
ing the  season.  By  the  terms  of  the  fishing  contract,  the  cost  of  repairs 
should  have  been  deducted  from  the  proceeds  of  the  fish  caught  and 
sold,  and  if  this  was  not  done,  it  was  through  no  fault  of  the  libelant. 
The  season's  cruising  is  to  be  counted  as  a  single  voyage,  and  the  earn- 
ings during  the  whole  season's  fishing  are,  equally  with  the  vessel,  liable 
for  debts  contracted  on  the  vessel's  account.  The  amount  of  the  earn- 
ings does  not  appear,  and  they  must  be  presumed  to  exceed  the  debts. 
As  there  is  no  offer  to  pay  the  earnings  into  court,  or  to  apply  them  to 
the  payment  of  the  debts,  there  is  no  exemption  from  liability  from  the 
debts  under  the  statutes  referred  to. 

It  appears  that  the  repairs  were  furnished  upon  the  order  of  Rhoderick 
alone,  wh6  was  also  the  master,  without  the  privity  or  knowledge  of  the 
other  owners,  and  not  under  any  contract  with  them,  except  so  far  as 
the  master. had  implied  authority  to  bind  them  as  part  owners  for  nec- 
essaries. As  the  liability  of  Emerson  and  Whalen  for  the  repairs  arises 
solely  from  their  ownership  of  two-thirds  interest  in  the  vessel,  and  not 
on  account  of  their  personal  intervention,  the  liability  of  each  is  limited 
to  one-third  of  the  debt,  by  section  18  of  the  act  of  1884.  The  Amoa 
D.  Carver,  35  Fed.  Rep.  665;  McPhail  v.  WiUiams^  41  Fed.  Rep.  61. 

The  libelant  is  entitled  to  a  decree  for  the  whole  debt  against  Rhoder- 
ick, and  for  one-third  of  the  debt  against  Emerson  and  Whalen,  respect- 
ively, with  costs;  and  it  is  so  ordered. 


The  Steam  Tuq  Lucksnbagh* 
Lewis  Lucocenbaoh  et  al.  v.  The  Geobgia  and  Claimants* 

(Oircuit  Ccwrt  of  AppecOa,  Fowih  CirouU,    April  12, 1892.) 

Collision— Tuo  awd  Steamer— Rulb  19. 

.  A  tug  rouDdlng  Town  point,  in  Norfolk  harbor,  under  oonsiderable  speed,  sud- 
denly came  in  sight  of  a  steamer  just  under  way  leaving  her  wharf,  and  heading 
out  into  the  harbor  towards  Portsmouth.  The  steamer  blew  one  whistle  and  kept 
her  course.  The  tug  replied  with  two  whistles,  and,  putting  her  helm  to  starboard, 
attempted  to  cross  the  steamer ^s  bow.  The  steamer  promptly  reversed,  but  could 
not  avoid  a  collision.  Heldy  that  the  tug,  having  the  steamer  on  her  starboard  side, 
was  governed  by  rule  19,  (Rev.  Bt.  S  4233,)  and  bound  to  keep  out  of  the  way.    Held^ 
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tbattbe  danger  of  the  sttnation  arose  from  the  speed  of  the  tag  while  rounding  a 
point  which  shut  ont  of  view  yessels  navigating  the  harbor  beyond,  and  that  it  was 
this  fault  in  her  navigation  which  prevented  her  obeying  the  mis.  Held,  that  the 
test  of  safe  speed  is  whether  it  is  such  as  allows  the  vessel  to  comply  with  the  duty 
imposed  upon  her.  Held  that,  the  tug  being  clearly  in  fault  in  running  at  too  great 
speed,  and  in  failing  to  obey  the  rule,  the  burden  was  oast  upon  her  to  establish 
some  fault  on  the  part  of  the  steamer  contributing  to  the  disaster,  and,  havinff 
failed  to  do  so,  the  decree  of  the  district  court,  holding  bar  solely  to  Uame,  ahoula 
be  affirmed. 
(SyllabyM  by  the  CourU) 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

In  Admiralty. 

Statement  by  Morbib,  District  Judge: 

These  were  cross-libds  filed  by  the  owners  of  the  steamer  Georgia 
and  tihe  owners  of  the  steam-tug  Luckenbach  to  recover  damages  result- 
ing from  a  collision  in  the  harbor  of  Norfolk  about  4  o'clock  in  the  aft* 
ernoon  of  May  9,  1891.  The  Georgia  had  just  left  her  Norfolk  wharf, 
and  was  proceeding  southerly  towards  her  wharf  in  Portsmouth.  The 
steam-tug  was  coming  down  the  river  in  a  northerly  direction.  The 
collision  occurred  about  210  yards  from  the  wharf,  which  the  Georgia 
had  just  left,  and  both  vessels  were  seriously  damaged.  The  tug  was 
cut  into  on  her  port  bow  about  80  feet  from  her  stem,  and  the  stem  of 
the  Georgia  was  broken  and  twisted  over  from  port  to  starboard.  The 
Georgia  is  a  large  passenger  steamer,  about  300  feet  in  length  and  40 
feet  in  breadth.  The  tug  was  built  for  ocean  towing,  and  is  130  feet 
long  and  25  feet  in  breadth.  The  libel  of  the  owners  of  the  G^rgia 
states  that  the  steamer  was  leaving  her  wharf  on  her  regular  route  to 
Portsmouth,  and  was  proceeding  slowly,  when  the  officer  in  charge  saw 
the  tug  on  his  port  bow  passing  dose  to  a  steamer  lying  at  a  wharf  on 
Town  point,  which  projects  into  the  river;  that  he  signaled  the  tug  with 
one  whistle  and  the  tug  answered  with  two  whistles;  that,  seeing  the 
tug  was  advancing  rapidly,  he  blew  danger  signals,  and  reversed  the 
Georgia's  engine  to  avoid  her,  but  the  tug  continued  approaching  under 
a  starboard  wheel,  and  ran  violently  across  the  Georgia's  stem.  The 
answer  and  cross-libel  of  the  owners  of  the  tug  state  that  she  was  mov- 
ing down  the  harbor,  and  heard  one  blast  of  a  whistle  as  if  coming  from 
a  steamer  l34ng  at  a  wharf  below  Town  point  and  about  to  move  from 
her  wharf;  that  the  tug  starboarded  and  gave  two  whistles,  meaning  to 
go  out  further  into  the  river;  that  immediately  afterwards  the  tug  passed 
a  steamer  lying  at  the  wharf  on  Town  point,  and  was  then  able  to  sea 
the  Georgia,  which  appeared  to  be  hugging  the  western  line  of  her 
wharf;  that  a  few  seconds  later  the  Greorgia  was  seen  suddenly  and  rap- 
idly to  shoot  out  from  her  wharf  into  the  stream,  and  continued  to  move 
rapidly  in  that  direction  until  a  collision  was  inevitable,  notwithstand- 
the  tug  had  put  her  helm  hard  a-starboard  and  had  reversed  her  en- 
gines, and  before  the  collision  had  overcome  her  forward  motion.  The 
district  judge  found  that  when  the  two  steam-vessels  came  in  view  of 
each  other  they  were  both  under  way,  and  that  th^  Georgia  was  on  the 
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starboard  side  of  the  tug;  that  the  situation  was  controlled  by  rule  19, 
(Rev.  St.  §  4233,)  which  required  the  tug  to  keep  out  of  the  way;  that 
the  tug  attempted  to  do  so  by  putting  her  helm  to  starboard  and  cross- 
ing the  bows  of  the  Georgia;  and  that  her  failure  in  the  attempt  and  the 
consequent  collision  was  due  to  the  fact,  which  the  court  found,  that 
while  running  in  the  harbor,  and  near  the  ends  of  the  wharves,  and 
when  about  to  round  a  projecting  point  of  land  covered  with  buildings, 
which  shut  out  her  view,  she  maintained  such  an  imprudent  rate  of 
speed  that  when  she  could  see  the  Georgia  she  was  so  dose  and  going 
80  rapidly  that  it  was  doubtful,  if  not  impossible,  if  any  maneuver  she 
could  adopt  would  have  enabled  her  to  avoid  the  collision.  The  district 
court  found  that  the  Georgia  had  not  been  wanting  in  any  proper  pre- 
caution, and  had  done  nothing  to  embarrass  the  tug,  and  was  not  in 
fault.  A  decree  was  entered  awarding  to  the  Georgia  her  full  damages, 
and  the  owners  of  the  tug  have  appealed. 

Robert  M.  Hughes,  for  appellants. 

White  &  GdmeUy  for  appellees. 

Before  Fuller,  Chief  Justice,  Bond,  Circuit  Judge,  and  Morris, 
District  Judge. 


Morris,  District  Judge,  (after  stating  the  facts  as  above.)  The  appeal 
proceeds  upon  the  ground  that  the  district  court  was  in  error  in  finding 
(1)  that  the  speed  of  the  tug  was  excessive;  (2)  in  holding  that  the  situa- 
tion was  such  that  rule  19  (Rev.  St.  §  4233)  was  applicable,  and  the  Geor- 
gia the  privileged  vessel,  and  the  duty  cast  upon  the  tug  to  avoid  her. 
The  appellants  contend  that  the  Georgia  was  moving  as  fast  or  faster  than 
the  tug,  and  so  near  to  the  wharves  on  the  Georgia's  port  side  that  the 

j  tug  could  only  avoid  her  by  passing  on  her  starboard  side;  that  the  tug 

attempted  to  do  this,  and  gave  a  signal  of  two  blasts,  and  put  her  helm 

I  to  starboard,  and  would  have  succeeded  had  the  Georgia  done  her  part 

by  promptly  reversing;  that  because  of  the  nearness  of  the  wharves  on 
the  Georgia's  port  side,  and  the  obstruction  of  the  view  by  the  project- 

I  ingland  called  "Town  Point,"  the  situation  was  governed  by  the  special 

instructions  contained  in  rule  24,  (Rev.  St.  §  4233:) 

*'In  construing  and  obeying  these  roles  due  regard  must  be  had  to  all  dah- 

I  gers  of  navigation,  and  to  any  special  circumstances  which  may  exist  in  any 

particular  case,  rendering  a  departure  from  them  necessary  in  order  to  avoid 

I  immediate  danger." 

I  The  testimony  contained  in  the  record  convinces  us  that  the  .district 

I  court  correctly  found  that  the  two  vessels  must  have  been  approaching 

I  each  other  at  the  rate  of  10  miles  an  hour,  or  nearly  300  yards  in  a  min- 

ute, and  we  think  the  decided  preponderance  of  testimony  and  the  nec- 
i  essary  inference  from  proven  facts  is  that  the  tug  was  moving  at  a  much 

{  greater  speed  than  the  Georgia.     Aside  from  the  weight  of  the  direct 

I  testimony  of  witnesses  apparently  disinterested  and  not  connected  with 

either  vessel,  who  state  that  the  speed  of  the  tug  in  passing  Town  point 
I  was  so  unusual  as  to  attract  attention,  it  must  be  conceded  that  the  place 

of  collision  was  only  about  210  yards  from  the  wharf  from  which  the 
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Georgia  had  just  cast  oflf  her  stern  line.  She  had  been  lying  in  the 
dock  with  her  bow  inshore,  and  had  backed  to  the  end  of  the  dock,  ^nd 
upon  a  line  fast  to  the  end  of  the  wharf  had  swung  around  until  her 
bow  was  in  the  stream,  when  she  cast  off  the  line  and  startod  ahead. 
As  the  Georgia  is  100  yards  long,  the  distance  to  the  place  of  collision 
was  only  about  twice  her  length,  and  it  is  highly  improbable,  if  not  im- 
possible, that  she  could  have  attained  more  than  steerage  way.  Wit- 
nesses estimate  that  the  tug,  in  passing  Town  point,  was  making  10 
miles  an  hour,  but  it  is,  of  course,  unnecessary  to  determime  how  fast 
she  was  going  to  determine  whether  her  speed  was  imprudent  or  not. 
The  test  of  safe  speed  is  whether  it  is  such  as  allows  the  vessel  to  comply 
with  the  duty  imposed  upon  her,  and  to  avoid  collision  with  other  ves- 
sels in  the  situatiqns  in  which  she  may  reasonably  expect  to  find  them. 
The  Favoritaj  18  Wall.  698.  On  a  calm,  clear  day,  in  a  harbor  not  af- 
fected by  current  or  tide,  and  not  crowded,  with  nothing  to  embarrass 
her  except  the  well-known  projection  in  the  outline  of  the  wharves,  the 
tug  collided  with  a  vessel  not  over  two  lengths  from  the  wharf  she  had 
just  been  fast  to,  and  the  tug's  defense  is  that  coming  around  the  curve 
she  suddenly  found  herself  in  such  a  situation  with  respect  to  the  other 
vessel  that  no  sailing  rules  were  applicable,  and  a  collision  was  inevita- 
ble unless  the  other  vessel  at  once  backed  into  her  dock.  The  explana- 
tion of  the  danger  of  the  situation,  in  our  judgment,  is  to  be  found  in 
the  imprudent  speed  of  the  tug  while  rounding  so  near  to  the  wharves 
on  Town  point. 

The  testimony  of  the  master  of  the  tug  is  not  reconcilable  with 
the  conceded  facts.  He  testifies  that  just  as  he  neared  Town  point  he 
heard  one  blast  of  a  whistle  from  around  the  point,  indicating  to  him 
that  some  steam-vessel  was  casting  off  her  lines  to  move  from  her 
wharf;  that  presently,  when  he  had  rounded  the  point  sufficiently  to  see 
the  Georgia,  he  saw  her  about  800  feet  off,  apparently  lying  at  her 
wharf;  that  he  blew  two  blasts  and  put  his  wheel  a-starboard  to  go  fur- 
ther out  into  the  river,  and  saw  the  Georgia  moving  along  pandlel  to- 
the  wharves  and  so  close  to  them  on  her  port  side  that  the  tug  could 
not  pass  between  her  and  them;  that,  notwithstanding  his  own  original 
course  was,  as  he  claims,  over  100  feet  off  from  the  wharves,  and  that 
under  his  starboard  helm  he  changed  his  course  six  points,  the  Georgia 
changed  her  course  and  shot  out  into  the  river  at  a  speed  of  at  least  four 
miles  an  hour,  and  ran  down  the  tug.  The  statement  that  the  Georgia 
was  first  seen  apparently  stationary,  and  then  proceeding  along  the  line 
of  the  wharves,  cannot  be  reconciled  with  the  fact  that  her  bow  was  so 
quickly  afterwards  200  yards  out  in  the  river,  and  there  collided  with 
the  tug,  which  claims  to  have  started  from  a  point  100  fee  I;  from  the 
wharves,  and  to  have  been  running  away  from  them  under  a  ard  a-port 
helm.  The  mate  of  the  tug,  who  was  at  the  wheel  in  the  {  ilot-house, 
testifies  that  he  heard  the  signal  of  one  blast  as  they  were  ro  inding  the 
point,  and  presently  saw  the  Georgia  coming  out  from  her  rharf,  and 
then  the  tug  blew  two  blasts,  and  starboarded  her  helm  and  si  )pped  and 
reversed  full  speed  astern;  that  when  he  first  saw  the  Georgii  her  stem 
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was  very  near  the  wharf  and  her  bows  a  little  off  in  the  stream,  and  ap- 
parently just  beginning  to  move  out;  that  she  was  on  the  tug's  starboard 
bow,  and  appeared  to  keep  her  course;  that  she  sounded  danger  signals 
soon  after  the  tu^  blew  two  whistles.  He  claims,  also,  that  the  tug,  at 
the  moment  of  collision,  had  stopped  her  headway,  and  was  nearly  still 
in  the  water.  This  testimony  of  the  mate  of  the  tug  supports  the  find- 
ing that  the  Georgia  was  heading  out  into  the  stream,  and  was  just  un- 
der headway,  and  was  on  the  tug's  starboard  side  when  seen  by  her. 
It  puts  the  two  steamers  in  the  position  of  crossing  vessels  with  the  Geor- 
gia on  the  starboard  side  of  the  tug,  with  a  duty  imposed  upon  the  tug 
by  rule  19  to  keep  out  of  the  way.  No  doubt  the  tug  did  reverse,  but 
the  statement  that  she  had  lost  her  headway  is  refuted  by  the  &ct  that 
by  the  collision  the  Georgia's  bow  was  violently  twisted  from  port  to 
starboard.  If,  however,  we  were  to  adopt  the  view  urged  by  the  appel- 
lants, that  although  the  Georgia  was  on  the  tug's  starboard  side  this  did 
not  arise  from  the  courses  upon  which  the  vessel  was  proceeding,  but 
merely  from  the  fact  that  the  tug  was  rounding  a  projecting  wharf,  and 
that  the  two  steamers  are  to  be  considered  as  vessels  maneuvering  at 
dose  quarters  about  the  wharves  of  a  harbor,  not  governed  by  rule  19, 
but  each  equally  obliged  to  avoid  the  other,  we  are  not  able  to  see  that 
the  tug  is  placed  in  any  better  plight.  Under  such  circumstances  her 
speed  would  be  still  more  imprudent.  Special  attention  is  directed  to 
the  caution  required  to  be  exercised  in  such  a  situation  by  the  note  to 
pilot  ruled: 

"N.  B.  The  foregoing  rules  are  to  be  complied  with  in  all  cases  except  when 
steamers  are  navigating  in  a  crowded  channel  or  in  the  vicinity  of  wharves; 
under  such  circumstances  steamers  must  be  run  and  managed  with  great 
caution,  sounding  the  whistle  as  may  be  necessary  to  guard  against  collision 
or  other  accidents. " 

The  appellants  invoke  rule  24  (Rev.  St.  §  4233)  as  justifying  their  not 
obeying  rule  19,  but  it  is  apparent,  we  think,  that  the  only  danger  of 
navigation  was  created  by  the  tug  rounding  Town  point,  with  notice  that 
a  vessel  was  leaving  her  wharf,  at  such  a  rate  of  speed  that  she  was  un- 
able promptly  to  control  her  movements,  and  was  obliged  to  attempt  to 
run  across  the  other  vessel's  bows.  Further  discussion  is  unnecessary  to 
show  that  the  district  court  was  right  in  holding  the  tug  in  fault. 

The  appellants  contend  that  the  Georgia  was  in  fault  in  that  (1)  she 
did  not  back  promptly  as  soon  as  there  was  risk  of  collision;  (2)  that 
she  had  no  proper  lookout;  (3)  that  her  signal  of  one  whistle  was  im- 
proper. It  is  true  that  the  specially  designated  lookout  of  the  Georgia 
was  aft,  attending  to  taking  in  the  stern  line  on  which  the  steamer  had 
swung  around  into  the  river,  but  there  is  no  ground  for  the  contention 
that  the  tug  was  not  seen  by  the  first  officer  and  by  the  quartermaster 
in  the  wheel-house  as  soon  as  she  could  be  seen  around  the  bows  of  the 
steamer  which  was  lying  up  stream  at  the  Town  point  wharf.  The 
steamer  had  just  then  started  aiiead,  and  she  at  once  blew  a  signal  of 
one  whistle  as  soon  as  they  saw  the  tug,  having  previously  given  a  short 
blast  when  the  line  was  to  be  cast  off.     The  signal  of  one  whistle  must 
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have  been  given  as  soon  as  it  was  possible  for  those  on  the  Georgia  to  see 
the  tug,  because  it  was  heard  by  the  officers  of  the  tug  before  they  fully 
saw  the  Georgia.  The  collision  cannot,  therefore,  be  attributed  to  the 
want  of  a  special  lookout  on  the  Georgia.  When  the  signal  of  one 
whistle  was  given  by  the  Georgia  she  was  gathering  headway  on  her 
course,  which  was  about  S.  by  W.,  while  the  tug  was  apparently  on  a 
course  about  N.  W.  by  N.,  and  about  300  yards  off  on  the  Georgia's 
port  bow.  It  was  the  duty  of  the  Georgia  to  hold  her  course,  and  the 
signal  of  one  whistle  meant  that  her  course  was  to  starboard  with  refer- 
ence to  the  tug,  and  away  from  the  wharves,  and  that  she  would  keep 
it.  As  the  space  between  the  Georgia  and  the  wharves  was  constantly 
widening,  there  was  no  reason  for  those  in  charge  of  her  to  suppose  that, 
if  the  tug  was  going  at  a  prudent  speed,  there  would  not  be  space  be- 
tween the  Georgia's  stern  and  the  wharves  for  the  tug  to  pass.  There 
was  nothing,  therefore,  misleading  in  the  signal.  Those  in  charge  of 
the  tug  were  not  misled  by  it,  but,  iifter  hearing  it,  and  before  they  fully 
made  out  the  movement  and  course  of  the  Georgia,  starboarded  and 
blew  their  signal  of  two  whistles.  It  was  then  that  the  danger  of  collision 
I  was  first  apparent  to  those  on  the  Georgia,  and  they  promptly  reversed 
her  engines  full  speed  astern.  The  appellants  contend  that  the  direction 
of  the  cut  into  the  tug's  bow  shows  that  the  tug,  at  the  time  of  collision, 
had  stopped,  and  that  the  Georgia  was  going  ahead,  and  therefore  had 
not  promptly  reversed,  but  the  direct  proof  is  too  strong  to  be  overcome 
by  inferences  drawn  from  the  testimony  on  that  subject.  The  immedi- 
ate and  primary  cause  of  the  collision  was  the  imprudent  speed  of  the 
tug  and  her  want  of  caution  in  rounding  Town  point  so  close  to  the 
wharves.  The  burden  is  upon  her  to  establish  some  fault  or  neglect  on 
the  part  of  the  Georgia  contributing  to  the  disaster,  and  this,  we  agree 
with  the  district  court,  the  appellants  have  not  succeeded  in  doing. 
The  decree  of  the  court  below  is  affirmed,  with  interest  and  costs  of 
the  appeal  to  be  paid  by  the  appellants. 


The  Doris  Eckhofp. 

Loud  et  al.  v.  The  Doris  Eckhoff* 
(Circuit  Court  qf  Appeals^  Second  drcuiU    January  18, 1803.) 

Ck>LLI8ION~TUOB  AND  ToWS— RbSPONSIBILITT  OF  TOW. 

A  bark  and  a  schooner  were  each  on  a  hawser  in  tow  of  a  tag  In  fie  Bast  river. 
Each  tow  had  her  master  and  crew  aboard,  who,  however,  were  not  aking  charge 
of  her  navigation,  but,  on  the  contrary,  were  receiving  and  obeying  o  ders  from  the 
tugs,  and  each  tow  was  following  in  the  wako  of  her  tug.  The  tugs,  owever,  were 
not  proceeding  in  the  middle  of  the  East  river,  as  required  by  sta  ute,  but  were 
near  the  shore.  The  bark  and  the  schooner  came  in  collision  by  reai  ^n  of  fault  on 
the  part  of  the  tugs,  neither  the  bark  nor  schooner  doing  anything  t  contribute  to 
the  collision.  ifeZd,  that  the  tows  were  not  chargeable  with  partic  nation  in  the 
fault  of  the  tugs  in  navigating  in  a  forbidden  part  of  the  river*  83  red.  Rep.  555, 
affirmed. 
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In  Admiralty.  Appeal  frpm  a  decree  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  York,  aflSrming  pro  forma 
a  decree  of  the  district  court  for  said  district,  which  held  in  fault  both 
tugs  and  both  tows  for  the  collision  described  in  the  opinion.  32  Fed. 
Rep.  555.  And  see  41  Fed.  Rep.  156.  Both  tows  appealed  to  this  court, 
the  tugs  not  appealing.     Reversed. 

George  A.  Blacky  for  libelants,  appellants, 

Goodrichy  Deady  &  Goodrich^  (^William  W.  Goodrich^  of  counsel,)  for 
claimants,  appellants. 

Before  Wallace  and  Laoombb,  Circuit  Judges. 

Lacombb,  Circuit  Judge.  On  the  morning  of  March  8,  1886,  about 
10  o'clock,  a  collision  occurred  between  the  bark  Doris  Eckhoff,  in  tow 
of  the  tug.  R.  S.  Carter,  and  the  schooner  C.  R.  Flint,  in  tow  of  the  tug 
John  G.  Stevens.  The  damage  to  the  Flint  and  cargo  was  about 
$12,000  to  $13,000;  to  the  Eckhoff,  about  $300.  The  Flint  brought 
action  against  the  bark  and  both  tugs.  The  tugs  were  not  attached,  on 
account  of  their  leaving  the  jurisdiction,  and  the  marshal  only  seized  the 
bark.  On  petition  of  the  owners  of  the  bark,  the  owners  of  the  tugs 
Sherman  and  Hughes  were  made  respondents,  and  brought  into  this 
action.  These  two  were  the  joint  owners  of  both  tugs,  and  Sherman 
was  master  of  the  Stevens,  and  in  charge  of  her  navigation  at  the  time  of 
the  collision.  After  the  escape  of  the  tugs  from  the  jurisdiction,  they 
were  libeled  in  Brooklyn,  and  made  default,  but  lienors  for  supplies  in- 
tervened, and  contested  the  priority  of  the  liens,  and  libelants  collected, 
after  a  long  litigation,  from  the  proceeds  of  the  R.  S.  Carter,  about 
$2,000.  All  claimed  the  benefit  of  the  limitation  of  liability  provided 
by  section  4283,  Rev.  St.  U.  S. 

The  day  was  fine,  with  but  little  wind.  The  tide  was  strong  fl.ood. 
The  bark,  in  tow  of  the  Carter,  on  a  hawser  of  40  fathoms,  was  going 
down  in  the  eddy,  close  to  the  New  York  shore.  The  schooner,  in  tow 
of  the  Stevens,  on  a  hawser  of  40  fathoms,  was  going  up  the  East  river, 
about  one  third  of  the  distance  from  the  New  York  shore.  The  river 
makes  a  bend  at  Corlear's  Hook,  which  may  be  roughly  stated  to  extend 
from  Grand  street  to  Jackson  street.  On  the  flood  tide  there  is  an  eddy 
which  commences  at  Jackson  street,  and  extends,  in  a  V  shape,  up  to 
Grand  street  ferry,  where  it  is  from  250  to  300  feet  wide.  The  true 
tide,  outside  that,  runs  with  great  strength,  four  or  five  miles  an  hour, 
and  is  broken  up  into  what  some  of  the  witnesses  call  ^'whirling  pools" 
or  eddies,  which  vary  with  different  conditions  of  tide  and  wind,  so  as 
to  render  the  navigation  of  this  part  of  the  river  somewhat  hazardous, — 
a  fact  well  known  to  navigators  in  these  waters.  The  several  expert 
witnesses  for  both  sides  testify  that  the  safest  course  for  a  vessel  coming 
down  the  river  under  these  circumstances  is  to  keep  out  in  the  middle 
of  the  river,  so  as  to  avoid  striking  this  tide  with  the  starboard  bow. 
The  Carter  and  her  tow  rounded  the  bend  of  the  river,  passing  through 
the  slack  water,  and,  as  the  bark  reached  the  true  tide,  she  took  a  rank 
iheer  to  starboard,  and  came  into  collision  with  the  Flint.     The  district 
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judge  held  all  four  vessels  in  fault,  and  the  owners  of  the  bark  and  of 
the  schooner  have  appealed.  As  the  district  judge  held  both  tugs  in 
fault,  as  neither  of  them  has  appealed,  and  as  no  one  suggests  that  they 
were  not  in  fault,  that  proposition  may  be  accepted  without  any  further 
discussion  of  .their  navigation  than  such  as  may  be  necessary  to  deter- 
mine the  question  raised  on  this  appeal.  The  answer  of  the  bark 
charged  the  schooner  with  fault,  in  tibat,  seeing  a  collision  imminent, 
she  did  not  port  her  wheel.  We  do  not  find  in  the  evidence  sufficient 
to  sustain  this  charge.  On  the  contrary,  she  did  port  her  wheel,  and 
thus  endeavored,  though  unsuccessfully,  to  avoid  collision.  That  she 
was  nol  so  far  over  towards  mid-river  as  to  be  out  of  the  way  of 
the  Eckhoff  was  a  consequence  of  the  navigation  of  her  tug.  The 
district  judge,  however,  held  the  schooner,  because  both  tug  and 
schooner  were  not  more  than  one  third  of  the  distance  from  the  New 
York  shore,  instead  of  being  in  mid-river,  as  required  by  the  state  stat- 
ute, (chapter  821,  p,  450,  Laws  1848,)  in  other  words,  because  "she 
was  navigating  in  an  unlawful  place.'*  Her  master  and  crew  were 
aboard.  She  was  being  moved  through  the  harbor  under  the  ordinary 
contract  of  towage,  by  which  "  the  owners  of  the  tow  do  not  necessarily 
constitute  the  master  and  crew  of  the  tug  their  agents  in  performing  the 
service,  as  they  neither  appoint  the  master  of  the  tug,  nor  employ  the 
crew,  nor  can  they  displace  either  one  or  the  other.  Their  contract  for 
the  service,  even  though  it  was  negotiated  with  the  master  of  the  tug, 
is,  in  legal  contemplation,  made  with  the  owners  of  the  vessel  employed, 
and  the  master  of  the  tug  continues  to  be  the  agent  of  the  owners  of 
his  vessel."  The  Clarita,  23  Wall.  11.  So  far  as  the  proper  navigation 
of  the  tow  itself  is  concerned,  the  law  is  abundantly  settled  that  she  is 
bound  to  follow  the  guidance  of  the  tug,  to  keep  in  her  wake,  and  con« 
form  to  her  directions.  37ie  Margaret^  94  U.  S.  494.  This  the  schooner 
did.  The  district  judge,  however,  held  that  the  master  and  crew  of 
the  schooner  were  participating  in  the  navigation,  and  in  fault  for  not 
controlling  the  movements  of  the  tug  to  the  extent  of  requiring  her  to 
proceed  in  mid-river,  either  by  ordering  her  to  do  so,  or  by  endeavoring 
to  swing  her  over  in  that  direction  by  altering  the  helm  of  the  Flint, 
irrespective  of  the  heading  of  the  tug;  that  there  was  "at  least  an  ac- 
quiescence on  the  part  of  the  master  of  the  schooner  in  the  illegal  course 
taken  by  the  tug;"  and  that  as  he  was  present,  with  his  crew  on  board, 
steering  after  the  tug,  he  must  be  held  to  have  participated  in  the  nav- 
igation on  that  course.  We  do  not  find  that  this  proposition  is  sup- 
ported by  the  authorities.  The  tug  was,  in  fact,  under  the  command 
and  direction  of  her  own  master,  and  received  no  orders  Ir  directions 
from  those  on  board  the  Flint.  On  the  contrary,  those  on  the  tow  re- 
ceived apd  obeyed  orders  from  the  tug.  We  are  unable  tc  distinguish 
this  case  from  that  of  !Pie  John  Frasery  21  How.  184.  In  iiat  case  the 
Fraser  was  in  tow  of  the  steamboat  General  Clinch,  whi<  i  navigated 
with  her  into  such  dangerous  proximity  to  an  anchored  vess<  i  that,  upon 
casting  off  the  hawser,  the  Fraser  was  unable  to  avoid  co  lision.  Al- 
though she  had  her  master  and  crew  on  board,  and  was   .ttending  to 
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her  own  helm,  she  was  not  held  to  be  participating  in  the  navigation. 
The  court  said: 

'^According  to  the  usage  of  trade  at  that  port,  she  engaged  a  steamboat, 
well  acquainted  with  the  harbor  and  its  usages,  to  bring  her  in.  *  *  * 
The  General  Clinch  was  ♦  *  «  under  the  command  and  direction  of  tier 
own  pilot.  ♦  ♦  ♦  She  could  select  her  own  course  and  her  own  rate  of 
speed.  «  *  ♦  When  fastened  to  the  hawser,  and  in  tow,  the  Eraser  was 
controlled  entirely  by  tlie  steam  tug,  both  as  to  her  course  and  speed.  The 
steamboat  was  not  subject  to  the  orders  of  the  commander  of  the  John  Fra- 
8er»  but  was  altogether  under  the  control  and  direction  of  her  own  commander. 
♦  *  *  The  Fraser  could  do  nothing  more  than  watch  the  motions  of  the 
steamboat,  and  use  her  own  rudder,  so  as  to  keep  as  nearly  as  might  be  in  the 
wake  of  the  tug  to  which  she  was  attached." 

— ^And  held  that  the  collision  was  not  caused  by  any  fault  or  negligence 
on  the  part  of  the  Fraser,  and  that  she  was  not  answerable  for  the  conse- 
quences of  the  improper  navigation  of  the  Clinch.  We  do  not  find  any 
qualification  of  the  rule  laid  down  in  this  case  in  any  subsequent  de- 
cision. 

In  Sturgis  v.  Boyer,  24  How.  110,  the  vessel  in  tow  had  on  board  only 
her  mate  and  a  gang  of  stevedores,  and  was  held  not  in  fault  for  a  col- 
lision.    The  court  said: 

"Cases  arise  undoubtedly  when  both  the  tow  and  the  tug  are  jointly  liable 
for  the  consequences  of  a  collision,  as  when  those  in  charge  of  the  respective 
vessels  Jointly  participate  in  their  control  and  management,  and  the  masters  or 
crews  of  both  vessels  are  either  deficient  in  skill,  omit  to  take  due  care,  or  are 
guilty  of  negligence  in  their  navigation.  Other  cases  may  well  be  imagined 
when  the  tow  alone  would  be  responsible;  as  when  the  tug  is  employed  by  the 
master  or  owners  of  the  tow  as  the  mere  motive  power  to  propel  their  vessels 
.from  one  point  to  another,  and  both  vessels  are  exclusively  under  the  control, 
direction,  and  managementof  the  master  and  crew  of  the  tow.  «  «  «  But 
whenever  the  tug,  under  the  charge  of  her  own  master  and  crew,  and  in  the 
usual  and  ordinary  course  of  such  an  employment,  undertakes  to  transport  an- 
I  other  vessel,  which  for  the  time  being  has  neither  her  master  nor  crew  on 

*  board,  from  one  point  to  another,  over  waters  where  such  accessory  motive 

\  power  is  necessary  or  usually  employed,  she  must  be  held  responsible  for  the 

j  proper  navigation  of  both  vessels;  and  third  persons  suffering  damage  through 

I  the  fault  of  those  in  charge  of  the  vessels  must,  under  such  circumstances, 

look  to  the  tug,  her  master  or  owners.    *    «    *    Assuming  that  the  tug  is  a 
\  suitable  vessel,     4i    «    *    so  that  no  degree  of  negligence  can  attach  to  the 

!  owners  of  the  tow  on  the  ground  that  the  motive  power  employed  by  them 

I  was  in  an  unseaworthy  condition,  the  tow,  under  the  circumstances  supposed, 

I  is  no  more  responsible  for  the  consequences  of  a  collision  than  so  much  freight; 

and  it  is  not  perceived  that  it  can  make  any  difference  in  that  behalf  that  a 
part,  or  even  the  whole,  of  the  officers  and  crew  of  the  tow  are  on  board,  pro- 
vided it  clearly  appears  «  «  *  that  from  the  nature  of  the  undertaking, 
and  the  usual  course  of  conducting  it,  the  master  and  crew  of  the  tow  were 
not  expected  to  participate  in  the  navigation  of  the  vessel,  and  were  not  guilty 
of  any  negligence  or  omission  of  duty  by  refraining  from  such  participation." 

In  The  Mabey  and  Cooper,  14  Wall.  204,  the  tow  was  held  in  fault  as 
well  as  the  tug;  but  the  ship  in  that  case  ordered  the  tug  to  take  her  to 
sea  in  an  unfavorable  state  of  the  wind  and  tide,  and  when  navigation 
was  dangerousi  and  the  tug  consented  to  go  to  sea  only  upon  the  ship's 
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owners  insisting  upon  the  towing,  and  upon  their  agreeing  to  take  the 
risk  of  all  accident,  the  collision  being  a  direct  coi^equence  of  this  im- 
provident action,  as  the  ship  was  unexpectedly  caught  in  an  immense 
field  of  floating  ice,  which,  in  spite  of  the  power  of  the  steam  tug,  swept 
her  against  libelants'  ship.  "Want  of  due  care,"  said  the  court,  "is 
shown  in  the  fact  that  the  ship  went  to  sea  at  a  moment  when  *  *  * 
it  was  not  safe,  in  view  of  the  condition  of  the  weather  and  tide." 

In  The  Virginia  fJhrman,  97  U.  S.  309,  the  tow  was  held  in  fault,  not 
for  navigating  with  the  tug  in  too  close  proximity  to  anchored  dredges, 
but  because  she  might  herself  have  prevented  the  collision  by  a  timely 
starboarding  of  her  own  helm. 

In  The  aviUa,  103  U.  S.  699,  701,  the  ship  had  a  pilot  on  board,  and 
it  was  expressly  found  as  a  fact  that  the  tug  was  subject  to  his  orders. 
He  was  in  general  charge  of  the  navigation  of  both  vessels,  and  the  court 
held  the  ship  in  fault  because  he  failed  to  give  the  necessary  directions 
to  the  tug  to  avoid  approaching  danger.  See,  also.  The  CcnnectAcvU^  Id. 
710;  The  Clarita,  23  Wall.  1;  Jackson  v.  Eastern,  7  Ben.  191;  The  Gaiileo, 
28  Fed.  Rep.  469. 

We  are  therefore  of  the  opinion  that  the  Flint  can  no  more  be  held 
responsible  for  faulty  navigation,  because  she  followed  the  course  of  the 
tug,  and  did  not  undertake  to  direct  its  movements,  though  that  course 
lay,  not  through  mid-river,  but  east  of  it,  than  was  the  John  Fraser, 
because,  with  her  master,  helmsman,  and  crew  on  board,  she  followed 
without  undertaking  to  direct  the  course  of  her  tug,  although  that 
course  led  her  into  dangerous  proximity  with  an  anchored  vessel;  and,  as 
no  maneuver  or  omission  of  her  own  is  shown  to  have  contributed  to 
the  collision,  we  find  her  free  from  fault. 

For  the  same  reasons,  we  do  not  find  the  Doris  Eckhofif  in  fault,  be- 
cause she  followed  the  course  of  the  Carter,  without  undertaking  to  di- 
rect or  control  it,  although  the  collision  was  undoubtedly  caused  by  the 
fact  that  the  course  selected  by  the  Carter  was  too  close  to  the  New  York 
shore,  where  her  tow  was  exposed  to  the  efiect  of  tidal  currents,  which 
might  have  been  avoided  had  tug  and  tow  been  navigating  in  the  middle 
of  the  river.  The  Doris  Eckhoff  gave  no  orders  to  the  tug,  but,  on  the 
contrary,  received  and  obeyed  orders  from  her.  The  further  charge  in 
the  libel  that  the  Carter  was  not  sufiiciently  powerful  to  handle  the  Eck- 
hoff is  not  borne  out  by  the  proof.  But  it  is  also  contended  that  im- 
proper handling  of  her  own  helm  co-x>perated  with  the  set  of  the  tide  to 
cause  the  sheer  which  brought  her  into  collision  with  the  Flint.  The 
testimony  upon  this  branch  of  the  case  is  conflicting.  Two  witnesses, 
who  were  on  a  third  tug  (the  Allen)  going  up  ahead  of  the  Stevens,  tes- 
tify that  the  rudder  blade  of  the  Eckhofi",  at  the  time  she  took  the  sheer, 
was  pointing  to  the  port  quarter,  that  is,  that  she  was  under  a  hard 
astarboard  helm,  and  that  it  so  continued  down  to  the  very  moment  of 
collision.  This  last  statement  is  inherently  improbable,  and  was^  not 
credited  by  the  district  judge,  who  finds  that  her  helm  was  ported,  but 
too  late  to  be  effectual  to  avoid  the  Flint.  The  bark  was  drawing  14 
feet  of  water,  |Aid,they  claim  to  have  noticed  the  position  of  its  blade  at 
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a  distance  of  400  or  500  feet.  The  very  extent  of  the  sheer  to  port  may 
have  led  them  to  infer  that  her  helm  must  have  been  hard  astarboard. 
Moreover,  there  is  a  suggestion  of  unfriendly  feeling  between  one  of 
them  and  the  captain  of  the  Doris  Eckbofif.  We  are  therefore  inclined 
to  give  credence  rather  to  the  circumstantial  statement  of  the  captain 
and  helmsman  of  the  Eckhoff  than  to  the  evidence  of  these  two  inde- 
pendent witnesses.  McNaJly  v.  Meyer y  5  Ben.  239;  Steamship  Co.  v. 
RumhaXL,  21  How.  372. 

The  weight  of  evidence  satisfies  us,  as  it  did  the  district  judge,  that, 
after  rounding  the  bend  in  the  river,  the  Carter,  of  her  own  volition,  and 
not  through  the  effect,  of  the  cross  tide,  headed  towards  the  Brooklyn 
shore,  (which  is  a  customary  maneuver  with  vessels  making  the  turn 
so  close  to  the  New  York  shore,)  intending  to  pass  just  astern  of  the 
Flint,  and  that,  noticing  this  maneuver,  the  Eckhoff  starboarded  to 
loUow  her,  while  herself  still  in  the  slack  water.  While  the  Carter,  no 
doubt,  was  in  fault,  for  thus  sheering  sooner  than  she  should  have  done, 
with  the  Flint  so  near  to  herself  and  her  tow,  we  are  not  satisfied  that 
the  Eckhoff  Nvas  in  fault  for  following  her,  in  view  of  the  well-settled 
rule  which  requires  vessels  in  tow  to  conform  their  movements  to  those 
of  their  tugs.  Tlie  Galileo,  28  Fed.  Rep.  469.  We  are  further  satisfied 
that,  at  the  moment  her  bow  touched  the  flood  tide,  her  wheel  was 
heaved  hard  aport,  and  kept  so,  which  was  proper  navigation.  That 
such  porting  did  not  operate  to  counteract  the  set  of  the  tide  was  due  in 
part  to  the  fact  that  it  is  so  strong  in  that  part  of  the  river  that,  as  one 
of  the  claimants'  expert  witnesses  testified,  it  would  carry  her  over  to- 
wards Brooklyn  three  or  four  lengths,  no  matter  how  carefully  her  helm 
was  attended  to,  but  chiefly  because,  as  the  tug  entered  the  true  tide,  its 
headway  was  checked,  and  the  hawser  slackened,  depriving  the  bark  of 
the  assistance  she  would  otherwise  have  had  in  checking  her  sheer. 
That  she  was  in  that  part  of  the  river  was,  as  we  have  found,  the  fault 
of  the  Carter,  with  participation  in  which  she  is  not  chargeable;  that  she 
followed  the  tug  while  in  the  slack  water  was  her  duty  inder  the  law; 
and  that,  as  she  ran  into  the  true  tide  with  its  powerful  cross  set,  she  at 
once  hard  aported,  as  she  should  have  done,  we  are  satisfied  from  the 
proof.  The  other  averments  of  fault  on  the  part  of  the  Eckhoff,  viz., 
that  she  was  not  properly  manned,  did  not  keep  a  proper  lookout,  did 
not  anchor,  and  employed  a  tug  not  sufficiently  powerful  to  tow,  are  not 
sustained  by  the  proof.  We  therefore  find  the  Doris  Eckhoff  free  from 
fault. 

The  decree  of  the  circuit  court  is  therefore  reversed,  and  the  case  re- 
manded, with  instructions  to  decree  in  accordance  with  the  views  ex- 
pressed herein,  with  costs  of  the  district  court  to  the  Flint  against  the 
respondents,  and  no  costs  of  the  circuit  court  or  of  this  court  to  either 
appellant  as  against  the  other.  It  should  be  noted,  further,  that,  as 
the  owners  of  the  Eckhoff  filed  no  libel  or  cross  libel  demanding  damages, 
none  can  be  awarded  to  them;  and  that  as  Sherman,  who  was. part 
owner  of  the  Stevens,  was  master  of  her  at  the  time;of  the  collision,  he 
is,  pot  entitled  to  any  ^imitation  of  liability  as  respects  her  share  of  the 
loss. 
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The  Martha  Bogart. 
Manning  et  al.  v.  The  Martha  Boqart. 
(District  Cov/rt,  S.  D.  New  York.    March  25, 1899.) 

Collision— Steam  and  Sail  Meeting — Missing  Stats— DRnrriNG. 

A  tug  with  a  tow  on  a  hawser  coming  down  the  East  river  below  Corlear^s  Hoo1c» 
and  working  over  to  the  Brooklyn  shore,  saw  ahead  of  her  a  schooner  beating  up 
stream,  and  movlDg  towards  the  Brooklyn  side.  The  tug  thereupon  gave  sevenu 
whistles,  and,  going  close  inshore,  came  to  a  stand-still  along-side  of  some  boats 
at  the  end  of  a  pier.  The  schooner  tacked  about  100  ieet  ahead  of  the  tug,  and 
passed  the  tug  safely,  but,  losing  control  of  herself,  drifted  up  some  800  feet  further, 
and  collided  with  the  tow  whUe  lying  at  rest  against  another  boat,  along-side  a 
wharf.    Heldt  that  the  tug  was  not  liable  for  the  collision.  • 

In  Admiralty.     Libel  for  collision. 
Carpenter  &  Moahery  for  libelants. 
Hyland  <k  ZabriskU^  for  claimant. 

Brown,  District  Judge.  \a  the  afternoon  of  October  21, 1891,  as  the 
libelants'  schooner  John  BrilJ  was  beating  up  the  East  river  in  the  flood- 
tide  against  a  northerly  wind,  she  tacked  about  opposite  Catherine  street 
ferry  on  the  Brooklyn  side,  or  a  little  below,  but  came  about  so  slowly 
that  before  filling  away  she  drifted  with  the  flood-tide  at  least  400  feet 
up  to  Adams  street,  where  her  stern  struck  a  square-headed  barge  in  tow 
on  a  hawser  from  the  Martha  Bogart,  and  received  some  damage,  for 
which  this  libel  was  filed. 

The  Bogart  was  ooming  down  river,  and  passing  Corlear^s  Hook  in 
about  mid-river,  worked  over  to  the  Brooklyn  side  to  pass  a  tug  with  a 
couple  of  vessels  along-side  off  Jay  street,  and  then  noticed  the  libelants' 
schooner  two  or  three  blocks  distant  heading  towards  the  Brooklyn  shore. 
To  avoid  coming  in  contact  with  the  schooner,  and  in  order  to  go  under 
her  stern  after  she  should  have  tacked  from  the  Brooklyn  shore,  which 
she  would  very  soon  do,  the  tug  gave  several  toots  of  her  whistle,  hauled 
in  close  to  the  Brooklyn  docks,  and  came  to  a  stand-still  immediately 
along-side  four  coal-boats  at  the  end  of  the  Washington-Street  pier,  while 
the  tow  came  to  a  stand-still  against  the  end  of  a  canal-boat  projecting 
only  15  feet  from  the  Adams-Street  pier.  The  schooner  tacked  about 
100  feet  below  and  ahead  of  the  tug,  and  in  passing  upwards  in  stays 
cleared  the  tug  by  about  15  feet;  but  losing  control  of  herself,  drifted 
some  300  feet  further  against  the  barge,  which,  as  above  stated,  was  at 
rest  against  a  coal-boat  and  only  1 5  feet  from  the  pier. 

The  libelants'  action  is  founded  upon  alleged  fault  of  the  tug  in  not 
avoiding  the  schooner.  *  But  the  tug  for  the  purpose  of  avoiding  the 
schooner  had  stopped  her  navigation  and  come  to  a  stand-still,  in  effect 
making  a  landing  both  for  herself  and  for  her  tow  along  the  ends  of  the 
piers.  It  would  scarcely  be  contended  that  had  the  Adams-Street  pier 
been  the  destination  of  the  barge,  the  tug  would  have  been  in  fault  for 
stopping  and  landing  her  there  precisely  as*  was  done  in  this  case;  or 
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that  the  tug  would  have  been  liable  for  the  subsequent  drifting  of  the 
schooner  against  her  tow.  Her  landing  there  was  neither  forbidden  nor 
imprudent.  The  drifting  of  the  schooner  some  400  feet  or  more  in  mak- 
ing her  tack  was  certainly  a  most  unusual  occurrence,  and  beyond  any- 
thing that  the  master  of  the  tug  was  bound  to  anticipate,  or  to  provide 
against.  It  was  evidently  as  unexpected  by  the  schooner,  as  by  the  tug, 
and  was  in  no  way  caused  by  the  tug. 

Considering  the  difficulties  of  avoiding  vessels  beating  across  the  nar- 
row channel  of  the  East  river  above  the  bridge  in  a  strong  tide,  by  a  tug 
having  a  tow  upon  a  hawser,  and  the  actual  liability  to  collision  in  this 
case  had  the  tug  kept  towards  the  New  York  shore  in  the  uncertainty 
that  attended  the  schooner's  course,  it  seems  to  me  that  the  course  actu- 
ally adopted  by  the  tug  was  the  one  which,  upon  all  reasonable  expec- 
tations, offered  the  freest  course  to  the  schooner,  and  was  most  likely  to 
avoid  collision.  It  violated  no  rule  of  law,  and  it  seems  to  me  not  open 
to  the  chaige  of  fault  or  bad  judgment. 

The  accident  seems  to  me  due  to.  the  perils  of  East  river  navigation; 
namely,  (1)  the  presence  of  another  tow  in  mid-river,  compeUing  the 
schooner  to  make  her  previous  tack  there;  (2)  the  presence  of  a  sloop 
between  that  tow  and  the  Brooklyn  shore,  which  served  to  delay  the 
schooner's  last  tack;  and  (3)  some  conditions  attending  her  final  tack 
not  satisfactorily  explained  by  the  schooner,  the  result  of  which  alto- 
gether was  that  she  lost  control  of  herself,  and  drifted  in  the  flood-tide 
in  a  manner  most  unusual  and  not  to  be  anticipated  by  the  tug,  against 
the  barge  at  rest  near  the  piers  400  feet  distant.  This  was,  I  think,  the 
schooner's  rist  and  not  the  tug's. 

I  must  find  that  those  facts  do  not  amount  to  negligence  in  the  tug, 
and  the  libel  should,  therefore,  be  dismissed,  with  costs. 
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The  Helen  Keller. 

The  Continental, 

Chandler  et  al.  v.  The  Continental. 

New  Haven  Steam-Boat  Co.  v.  The  Helen  Keller. 

(DUtrict  CourU  8.  D.  New  TorTc    April  2, 1892.) 

Collision— Stbam  akd  SiJL— Ovbbtakino  Stbameb— Luff— Lookout. 

A  schooner  westward  bound,  in  Long  Island  sound,  ported  and  went  to  the  north- 
ward upon  the  anchoraf?e  ground  south  of  Westchester  creek,  for  the  purpose  of 
coming  to  anchor.  A  steamer  was  coming  up  astern,  and  overtaking  the  schooner. 
The  latter,  at  the  time  she  ported,  was  400  or  500  yards  distant  from  the  steamer, 
nearly  ahead,  and  not  over  one  and  one-half  points  on  the  latter's  port  bow.  Not 
recognizing  the  intention  of  the  schooner  to  anchor,  the  steamer  also  ported,  and 
the  vessels  came  into  collision  within  the  anchorage  ground,  and  outside  of  the 
steamer's  ordinary  course.  Held,  that  the  porting  of  the  schooner  presented  no 
difficulty  to  the  steamer,  had  she  been  properly  observed  and  timely  measures  taken 
to  go  astern,  and  that  the  steamer  was  solely  in  fault. 

In  Admiralty.     Cross-libels  for  damages  occasioned  by  collision. 
Wiiig^  Shoudy  &  Putnam  and  Mr,  Burlingham^  for  the  Helen  Keller. 
A.  Q,  Chapin  and  Mr.  KeUy^  for  the  Continental. 

Brown,  District  Judge.  In  the  afternoon  of  October  23,  1890,  in 
rainy  weather  and  a  strong  east  wind,  as  the  schooner  Helen  Keller, 
westward  bound  in  Long  Island  sound,  was  turning  to  the  northward 
and  eastward  into  the  cove  off  the  mouth  of  Westchester  creek,  a  few 
hundred  feet  to  the  westward  of  Old  Ferry  point,  she  came  into  collis- 
ion with  the  steam-boat  Continental,  also  bound  westward  and  overtak- 
ing her;  both  vessels  suffered  damages,  for  which  the  above  libel  and 
cross-libel  were  filed. 

The  Continental  had  been  previously  going  at  the  rate  of  about  11 
knots;  the  Keller,  at  the  rate  of  about  6  knots.  The  Continental 
passed  Old  Ferry  point  somewhat  nearer  the  shore  than  the  schooner 
passed;  but  there  is  so  much  difference  in  the  estimates  of  the  dif- 
ferent witnesses,  that  I  am  unable  to  determine  the  distance  with  any 
precision,  nor  does  it  seem  to  be  material  to  do  so.  Shortly  before  the 
schooner  luffed  to  the  northward  in  order  to  go  to  her  anchorage  ground, 
the  course  of  the  Continental  had  been  directed  half  a  point  to  the  north- 
ward of  her  usual  course,  for  the  purpose  of  passing  the  schooner  on 
that  side.  Several  of  the  Continental's  witnesses,  including  |the  master 
who  was  in  the  best  place  for  observation,  testify  that  c  L  the  time 
when  they  observed  the  schooner  luffing  across  the  course  (  f  the  Con- 
tinental, the  schooner  bore  about  one  point  and  a  half  on  the  Conti- 
nental's port  bow.  The  officers  of  the  latter  estimate  the  £  ;hooner  at 
that  time  to  be  only  five  or  six  hundred  feet  distant.  Th  witnesses 
on  the  schooner  say  that  they  were  from  a  quarter  to  a  half  i  lile  ahead 
of  the  Continental;  and  that  the  Continental  was  so  far  behinc  that  there 
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was  plenty  of  room  for  her  to  go  to  the  southward  and  astern  of  the 
schooner.  The  officers  of  the  Continental,  on  the  contrary,  contend  that 
they  were  so  near  the  schooner  that  there  was  no  room  for  them  to  go 
astern,  and  that  their  only  course  was  to  hard  a-port,  which  they  did, 
hoping  that  the  schooner  would  keep  off,  and  that  nothing  more  than  a 
harmless  side-long  hlow  would  ensue.  The  Continental  also  stopped  her 
engines  for  a  short  time,  but  then  went  ahead  again.  The  collision  was 
at  about  right  angles;  and  very  soon  afterwards,  as  all  the  witnesses 
agree,  both  vessels  went  ashore  on  the  flats. 

The  circumstances  leave  no  doubt  that  the  place  of  collision  was  within 
one  of  the  anchorage  grounds  prescribed  by  the  secretary  of  the  treasury 
in  the  East  River  under  the  act  of  congress  approved  May  16,  1888; 
namely,  "On  the  north  side  of  the  channel,  north  of  a  line  between  Old 
Ferry  point  and  Hunt's  point."  The  flats  where  the  vessels  grounded 
were  over  600  feet  to  the  northward  of  the  prescribed  line;  and  as  the 
vessels,  according  to  the  testimony  of  the  witnesses,  could  not  have 
drifted  that  distance  after  the  collision  before  grounding,  it  is  evident 
that  the  collision  took  place  within  the  limits  of  the  anchorage  ground 
to  which  the  schooner  had  a  right  to  go.  As  by  the  ordinary  rules  the 
overtaking  steamer  was  bound  to  keep  out  of  the  schooner's  way,  the 
only  material  question  is,  whether  when  the  schooner  turned  to  go  to  the 
anchorage  ground,  there  was  reasonable  room  for  the  steamer  to  avoid 
her  without  going  within  the  anchorage  limits. 

The  circumstances  show  that  the  estimates  of  the  schooner's  witnesses 
as  to  the  distance  of  the  Continental  when  the  schooner  luffed,  must  be 
more  nearly  correct  than  the  estimates  of  the  steamer's  witnesses.  There 
is  much  less  liability  to  mistake  in  the  officers'  estimate  of  the  bearing  of 
the  schooner  off  their  port  bow  than  of  the  number  of  feet  between  them. 
The  estimate  to  which  the  master  of  the  Continental  testifies,  that  the 
schooner,  when  he  observed  her  luffing,  was  400  or  600  feet  off  to  port 
of  his  own  course,  and  from  400  to  600  feet  ahead  of  him,  is  altogether 
inconsistent  with  the  bearing  stated  by  him.  Upon  a  bearing  of  a  point 
and  a  half  to  port,  the  most  to  port  stated  by  any  of  the  witnesses,  the 
schooner  must  have  been  three  and  one-quarter  times  as  far  ahead  as  she 
was  to  port.  Supposing  her  to  have  been  400  feet  to  port  of  the  schooner, 
the  smallest  distance  estimated,  her  distance  ahead  must,  therefore,  have 
been  1,300  feet,  or  about  a  quarter  of  a  statute  mile.  If  she  was  500 
feet  to  port,  she  must  have  been  considerably  more  than  a  quarter  of  a 
mile  ahead.  If,  however,  she  bore  only  one  point  off  the  port  bow  of 
the  Continental,  and  was  only  225  feet  to  port  of  her,  as  estimated  by 
Frye,  a  disinterested  witness  and  captain  of  the  schooner  Olive  nearly 
abreast  of  the  Continental,  she  must  still  havebewi  over  1,000  feet  ahead 
of  the  Continental.  Frye  testifies  further  that  the  schooner  was  directly 
ahead  of  him  and  400  or  600  yards  distant  from  the  Continental  when 
she.  luffed. 

The  collision  was  at  nearly  right  angles;  and  the  Continental  was 
then  heading  about  N.  N.  W.  It  follows  that  the  latter  must  have 
changed  her  course  about  five  points  and  a  half,  and  the  schooner, 
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about  13  OP  14  points.  Assuming  that  the  schooner  had  changed  two 
points  before  her  luffing  was  discovered  by  the  steamer,  when  the 
helm  of  the  latter  was  put  hard  a-port,  the  schooner  must  have  changed 
about  11  or  12  points  while  the  Continental  was  changing  about  five 
points  and  a  half.  Such  a  change  by  a  steamer  of  the  size  of  the  Con- 
tinental, some  300  feet  long,  could  not  in  ordinary  experience  be  made 
in  going  less  than  from  1,000  to  1,500  feet;  and  the  schooner  in  turn- 
ing nearly  a  semi-circle,  aided  by  the  flood-tide  which  there  runs  to  the 
eastward,  herself  also  approached  the  steamer  before  collision.  More- 
over, the  schooner,  according  to  the  testimony  of  the  steamer's  witnesses, 
must  have  been  at  least  500  feet  outside  the  line  running  from  Old  Ferry 
point  to  Hunt's  point  when  she  began  to  luff,  and  according  to  her  own 
testimony,  still  more  than  that.  In  traveling  her  semi-circular  course  to 
the  place  of  collision,  she  must  have  run  from  900  to  1,000  feet;  and. 
as  her  speed  was  diminishing  all  the  time,  she  must  have  occupied  about 
one  and  a  half  minutes  at  least;  and  the  steamer  during  this  interval 
r;ould  not  have  gone  less  than  1,200  feet. 

Prom  the  direct  testimony,  therefore,  as  well  as  from  the  circumstances 
of  the  navigation,  I  have  no  doubt  that  when  the  schooner  was  seen  to 
be  luffing  to  the  northward,  she  was  at  least  400  or  500  yards  distant 
from  the  steamer,  and  nearly  ahead  of  heir,  as  Frye  testifies.  In  this 
situation  the  luffing  of  the  schooner  to  go  to  her  anchorage  ground  pre- 
sented no  difficulty  to  the  steamer  in  the  performance  of  her  duty  to 
>ivoid  the  schooner,  had  the  latter  been  properly  observed,  and  timely 
measures  taken  to  go  astern  of  her.  There  was  no  breach  of  duty  on  the 
part  of  the  schooner,  therefore,  in  luffing  when  she  did.  Had  the 
steamer  even  kept  her  course  instead  of  following  up  the  schooner  to 
starboard,  she  must  inevitably  have  gone  astern  of  the  schooner,  as  Frye 
also  testifies.  For  the  steamer  was  not  going  at  twice  the  schooner's 
speed,  and  she  could  have  slowed  if  necessary;  while  with  a  little  star- 
boarding of  her  wheel,  which  there  was  nothing  to  prevent,  she  would 
have  given  the  schooner  a  wide  berth. 

The  only  explanation  suggested  why  the  steamer  went  to  the  north- 
ward instead  of  the  southward  is,  that  she  misconceived  the  schooner's 
purpose;  and  this  seems  certain  from  the  fact  that  when  the  order  hard 
a-port  was  given,  the  officers  did  not  suppose  the  schooner  was  going  to 
anchor.  They  all  testify  that  they  had  not  observed  the  taking  in  of  a 
number  of  the  schooner's  sails,  which  had  been  going  on  for  some  time  pre- 
vious, though  this  had  been  noticed  by  Frye  on  the  Olive,  and  the  in- 
tent of  the  schooner  to  anchor  recognized  by  him.  As  there  was  no  ne- 
cessity for  the  steamer  to  take  the  course  to  the  northward,  and  as  that 
course  carried  her,  moreover,  upon  the  schooner^s  anchorage  ground,  and 
out  of  the  way  of  the  steamer's  proper  and  natural  course,  a  deviation 
which  the  schooner  had  no  reason  to  anticipate,  I  must  find  the  schooner 
exempt  from  blame,  and.  the  fault  to  rest  with  iJie  steamer  alone.  A  de- 
cree may  be  entered  accordingly,  with  costs. 
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Leopold  v.  Godfrey  et  ol* 
(Circuit  Court,  N.  D.  lUinoia.    January,  1883.) 

1.  Executions— Levy  and  Lien— State  akd  Federal  Courts. 

Where  two  executions  issue  from  the  state  and  federal  courts,  respectively.  It 
makes  no  difference  that  the  former  was  first  placed  in  the  hands  of  the  officer,  as 
the  latter,  under  which  levy  is  first  made,  will  hold  the  property,  there  beiuf?  no 
lien  by  either  judgment. 
8.  Sake—Claims  ov  Landlobd.  « 

In  Illinois,  where  the  landlord  has  no  lien  upon  the  personal  property  of  his  ten- 
ant for  rent  before  the  actual  levy  of  his  distress  warrant,  he  Is  not  entitled  to 
claim  against  a  prior  levy  under  execution. 

In  Equity.  Bill  to  set  aside  a  sale  of  personal  property  in  fraud  of 
creditors.     Decree  for  complainant. 

The  facts  in  this  case  were  that  the  complainant,  Leopold,  on  March 
4,  1880,  recovered  a  judgment  in  this  court  for  $3,588.64  and  costs 
against  Stephen  B.  Godfrey.  The  execution  was  delivered  to  the  mar- 
shal, and  a  levy  was  made  on  a  stock  of  goods  in  a  store  at  Rockford, 
which  had  belonged  to  and  been  in  the  possession  of  Godfrey  up  to  Feb- 
ruary 28,  1880,  when  he  had  made  a  pretended  sale  and  delivery  to  his 
son,  William  H.  Godfrey,  and  William  B.  Shaut,  who  had  been  an  em- 
ploye. The  bill  charged  that  this  sale  was  fraudulent  and  void,  and 
prayed  that  it  be  set  aside,  and  the  property  applied  to  the  payment  of 
complainant's  judgment.  Then  Mary  A.  Godfrey,  wife  of  Stephen  R. 
Godfrey,  filed  a  crossbill,  alleging  that  she  had  recovered  a  just  judg- 
ment March  1,  1880,  against  her  husband,  in  the  Winnebago  county 
circuit  court,  for  $3,500,  and  issued  execution  on  the  same  day  to  the 
sheriff  of  that  county;  that  her  execution  was  a  lien  on  the  property 
from  the  date  of  its  receipt  by  the  sheriff,  and  a  prior  lien  to  that  of  the 
federal  court  judgment;  and  she  therefore  prayed  that  the  amount  of  her, 
execution  be  first  satisfied.  Jonathan  Peacock,  the  landlord  of  the  God- 
frey store,  also  filed  a  cross  bill,  claiming  $187.50  rent  under  a  written 
lease  dated  March  1,  1878.  He  claimed  that  under  this  lease  he  had  a 
first  and  valid  lien  on  the  property. 

Tenney,  Flower  &  Craity,  for  complainant. 

E.  H.  Baker,  for  Mary  A.  Godfrey. 

N,  0,  Warner^  for  Jonathan  Peacock, 

C.  M.  Braze€y  for  Godfrey  and  Shaut. 

Blodoett,  District  Judge.  The  evidence  satisfies  me  that  the  sale  by 
Godfrey  to  his  son  and  Shaut  was  void  for  want  of  consideration;  no 
cash  having  been  paid,  and  the  $6,000  worth  of  notes  which  were  given 
not  having  been  taken  up.  It  will  therefore  be  set  aside  as  a  fraud  upon 
the  creditors. 

As  to  Mrs.  Godfrey's  claim,  the  rule  is  well  settled  that  when  execu- 
tions issue  from  the  state  and  federal  courts,  if  there  be  no  lien  by  the 
judgment,  the  one  under  which  a  seizure  is  first  made  must  prevail,  and 
hold  the  property.  Here  there  was  no  lien  by  virtue  of  the  judgment, 
V.50F.no.2— 10 
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and,  as  the  liens  of  sheriff  and  marshal  were  concurrent,  the  one  who  per- 
fected his  lien  by  actual  levy,  as  did  the  marshal,  must  hold.  The  cross 
bill  of  Mrs.  Godfrey  must  therefore  be  dismissed. 

As  to  Peacock's  claim  for  rent,  the  law  in  this  state  is  that  the  land- 
lord had  no  lien,  under  the  statute  or  the  covenants  in  his  lease,  upon  the 
personal  property  of  his  tenant  prior  to  the  actual  levy  of  his  distress 
warrant.  As  the  levy  of  the  marshal  was  prior  to  that  of  the  landlord, 
Peacock's  cross  bill  must  also  be  dismissed.  The  goods  having  been 
sold  in  *the  mean  time  under  an  interlocutory  order,  and  the  proceeds 
paid  into  court,  a  decree  will  be  entered  that  the  fund,  less  costs  taxed, 
be  paid  to  the  complainant. 


United  States  v.  Meeker. 

(Ci/rcuit  Court,  D.  WashingUm,  W.  D.    March  23, 1892.) 

Timber  Land— Cancellation  of  Patent— Evidbnob. 

A  timber-land  patent  wiU  not  be  canceled  on  the  gronnd  that  the^ lands  are  not  in 
fact  timber  lands,  when  the.  evidence  merely  renders  it  doubtful  whether  they  can 
properly  be  so  classed. 

In  Equity.  Suit  in  equity  to  cancel  a  patent  for  a  tract  of  land  purchased 
from  the  United  States  as  timber  land  under  act  of  June  3, 1878,  entitled 
"An  act  for  the  sale  of  timber  lands  in  the  states  of  California,  Oregon, 
Nevada,  and  in  Washington  Territory,"  (1  Supp.  Rev.  St.,  2d  Ed., 
167,)  on  the  ground  that  said  tract  is  not  in  fact  timber  land,  nor  sub- 
ject to  sale  under  the  provisions  of  said  act.     Bill  dismissed. 

P.  C.  SuUivan,  Asst.  U.  S.  Atty. 

W.  JBT.  Pritchardy  for  defendant. 

Hanpord,  District  Judge.  A  number  of  witnesses  have  been  called  on 
both  sides,  and  have  testified  as  to  the  character  of  the  land  involved  in 
this  suit,  all  of  whom  appear  to  be  men  of  good  repute,  well  informed, 
and  credible.  There  is  no  conflict  in  their  statements  of  facts,  but  in 
matters  of  opinion  and  estimates  they  differ.  From  all  the  evidence  I 
conclude  that  the  land  is  of  such  character  that  honest  persons,  capable 
of  estimating  the  value  of  land,  for  agricultural  purposes  or  for  its  timber, 
may  honestly  differ  in  their  opinions  upon  the  question  whether  said 
land  is  chiefly  valuable  for  the  timber  thereon,  and  unfit  for  cultivation, 
or  otherwise.  Part  of  the  tract  is  good  land,  capable  of  being 
ductive,  and,  by  reason  of  its  location,  is  certainly  valuable 
agricultural  land.  Other  portions,  however,  belong  to  the  cla  s  of  lands 
generally  regarded  in  this  country  as  unfit  for  cultivation,  a  id  in  fact 
they  cannot  be  profitably  brought  under  cultivation,  except  bj  t 
process,  requiring  years  of  time.  The  tract,  as  a  whole,  is  vj  luable  for 
the  timber  it  contains.     The  witnesses  who  have  gone  over  it  md  made 
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careful  estimates  have  testified  that  the  whole  tract  (160  acres)  will  yield 
at  least  5,000,000  feet  of  merchantable  lumber,  besides  an  indefinite 
quantity  of  fire-wood  and  fencing  matenal.  If  the  proofs  before  me 
were  taken  for  the  purpose  of  determining  originally  the  question  as  to 
the  proper  classification  of  the  land,  it  would  be  difficult  to  determine 
therefrom  whether  or  not  the  land  is  subject  to  sale  under  said  act  as 
timber  land.  But  in  this  suit  to  cancel  a  patent  a  difierent  rule  must 
be  applied.  A  United  States  patent  is  the  highest  evidence  of  a  good 
title  to  land  in  this  country.  Confidence  in  such  evidence  ought  not  to 
be  impaired  by  the  action  of  courts  in  annulling  and  setting  aside  such 
conveyances  for  trivial  reasons,  or  when  the  evidence  is  not  sufficient  to 
establish  clearly  the  invalidity  thereof.  In  the  case  at  bar  the  evidence 
leaves  the  issue  in  doubt;  therefore  it  is  the  duty  of  the  court  to  uphold, 
rather  than  annul,  the  action  of  the  land  department  in  selling  the  land 
to  the  defendant,  and  conveying  the  title  to  him  by  a  patent.  U.  8.  v. 
Buddj  43  Fed.  Rep.  680;  12  Sup.  Gt.  Rep.  576.  A  decree  dismissing 
the  suit  for  the  reason  that  the  evidence  does  not  sustain  the  averments 
of  the  bill  will  be  entered. 


United  States  ex  rd.  Spitzeb  H  oI.  v.  Town  of  Cigebow 
(Cirotitt  CotMt  qf  AvpeaU,  Seventh  Cfrcmit    liaroh  S,  189S.) 

1.  Tomra— Tax  Lbtt— Interbst  oh  Bonds. 

Act  Ind.  March  11, 1867,  anthorized  corporated  towns  to  raise  money  by  issuing 
bonds,  and  to  levy  an  annual  tax  in  addition  to  the  levy  for  general  purposes^  not 
exoeedinfl^  50  cents  on  each  $100  worth  of  taxable  property  and  $i  on  each  poll,  to 
pay  for  the  same.  Act  June  11, 1852,  authorized  town  trustees  to  levy  an  annnid 
tax  for  general  purposes,  not  exceeding  50  cents  on  each  $100  of  taxable  property 
and  25  cents  on  each  poll.  Act  1852,  i  80,  provides  that  town  trustees  shall  levy  a 
tax  ''to  such  an  amount  as  thev  may  deem  necessary. "  Held^  that  a  town  which 
had  levied  and  properly  applied  the  full  amount  of  taxes  authorized  by  the  first  two 
statutes  aforesaid  could  not  be  compelled  to  make  any  additional  levy  to  pay  a  judg- 
ment recovered  for  interest  on  bonds  issued  under  the  first  act 

%  Save. 

Act  Ind.  186S,  f  37.  which  provides  that  town  trustees  shaU  add  to  the  tax  dupli- 
cate of  each  year  a  levy  sufficient  to  pay  the  annual  interest  on,  and  create  a  sink- 
ing fund  for  any  debt  contracted  upon  petition  of  the  citizen  owners  of  five-eighths 
of  the  taxable  property  of  the  town,  does  not  authorize  the  levy  of  a  tax  to  pay  in- 
terest on  bonds  issued  under  a  diHerent  statute,  and  not  on  petition  of  property 
owners. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  In- 
diana. 

Petition  for  mandamus j  on  the  relation  of  Spitzer  &  Co.,  to  compel 
the  town  of  Cicero  to  levy  a  tax  for  the  payment  of  certain  judgments. 
The  application  was  denied,  and  the  relators  bring  error.    Affirmed. 

Safnden  &  BowerSy  (A.  W.  Hatch^  of  counsel,)  for  plaintiffs  in  error. 

X.  A.  Clifford^  Theo.  P.  Dam^  and  Thmaae  J.  Kane^  for  defendant  in 
CTror. 

:  Before  Ohesham,  CSronit  Judge,  and  Blodgett  and  JenkinS|  District 
Judges.         '  • ' 
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Gresham,  Circuit  Judge.  In  1872  the  lespondent  issued  its  coupon 
bonds,  amounting  to  $10,000,  to  raise  money  with  which  to  erect  school 
buildings.  In  1877  the  debt  was  refunded  by  issuing  other  bonds,  on 
part  of  which  the  relators  obtained  two  judgments  in  the  court  below,  one 
in  1888  and  the  other  in  1890.  In  March,  1891,  the  relators  made  ap- 
plication for  a  writ  of  mandamus  to  compel  the  respondent  to  levy  a  tax 
for  the  payment  of  these  judgments.  The  application  was  denied,  and 
the  relators  sued  out  this  writ  of  error. 

Each  of  the  first  issue  of  bonds  recited  that  this — 

"Is  one  of  a  series  of  bonds  of  $10,000,  authorized  by  the  town,  by  an  ordi- 
nance passed  by  the  board  of  trustees  thereof,  on  the  11th  day  of  December* 

1871,  and  by  an  amendment  thereto,  passed  on  the day  of  Februaryt 

1872,  for  the  purpose  of  erecting  school-houses  in  said  town,  in  pursuance  of  an 
act  of  the  general  assembly  of  the  state  of  Indiana  approved  March  11,  1867, 
and  an  amendment  thereto  approved  May  15, 1869,  authorizing  cities  and  towns 
to  negotiate  and  sell  bonds  for  the  purpose  of  erecting  school  buildings." 

Each  of  the  last  issue  recited — 

"That  this  bond  is  one  of  a  series  of  $18,858.53,  authorized  by  an  ordinance 
passed  by  the  board  of  trustees  the  17th  rfky  of  February,  1877.  in  pursuance 
of  an  act  of  the  general  assembly  of  the  state  of  Indiana  approved  March  8, 

1873,  The  authority  will  also  be  found  in  the  Revision  of  1876.  An  act  to 
authorize  cities  and  towns  to  negotiate  and  sell  bonds  to  procure  means  with 
which  to  erect  and  complete  unflnished  school  buildings,  and  to  purchase 
ground  and  buildings  for  school  purposes,  and  to  pay  debts  contracted  for  such 
erection  nnd  completion,  and  purchase  such  buildings  and  grounds,  and  au- 
thorizing the  levy  and  collection  of  an  additional  school  tax  for  the  payment 
of  such  bonds." 

A  municipality  cannot  be  compelled  to  levy  a  tax  in  excess  of  the 
limit  prescribed  by  legislative  authority;-  and  it  the  respondent  exercised 
the  full  power  conferred  on  it  by  the  statutes  in  force  when  the  relator's 
bonds  were  issued,  and  its  power  was  not  enlarged  by  subsequent  stat- 
utes, the  judgment  of  the  court  below  must  be  affirmed.  Section  1  of 
the  act  of  1867  (the  first  act  referred  to  in  the  bonds  of  the  first  issue) 
authorized  corporated  towns  to  raise  money  by  issuing  bonds  not  exceed- 
ing $30,000,  to  pay  for  the  construction  of  school  buildings,  and  section 
3  of  the  same  act  made  it  the  duty  of  the  town  trustees  to  levy  an  an- 
nual tax,  in  addition  to  the  levy  for  general  purposes,  not  exceeding  50 
cents  on  each  $100  of  taxable  property,  and  $1  on  each  poll,  to  pay  the 
interest  and  principal  of  such  bonds.  The  act  of  1869,  and  the  other 
act  referred  to  in  the  bonds  of  the  first  issue,  amended  the  act  of  1867  in 
particulars  not  necessary  to  be  noticed.'  Clause  15  of -section  22  of  an 
act  for  the  incorporation  of  towns,  approved  June  11,  1852,  iuthorized 
town  trustees  to  levy  and  collect  an  annual  tax  for  general  puiL>oses,  not 
exceeding  50  cents  on  each  $100  of  taxable  property,  and  2^  cents  on 
each  poll.  The  refunded  bonds  were  issued  under  an  act  of  March  8, 
1873,  which  authorized  towns  to  issue  bonds  not  exceeding,  :  i  the  ag- 
gregate, $50,000,  to  pay  for  land  and  the  erection  of  school  :)uildings 
thereon,  and  to  levy  a  special  school  tax  for  the  payment  of  iie  same, 
not  exceeding  the  limit  prescribed  in  the  act  of  1867.    By  an   ct  passed 
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March  1,  1877,  clause  15  of  section  22  of  the  act  of  1852  was  amended 
by  conferring  power  on  towns  to  tax  dogs.  These  are  the  only  statutes 
under  which  the  respondent  was  authorized  to  raise  revenue  to  pay  the 
interest  and  principal  of  either  issue  of  bonds,  and  it  is  not  disputed 
that  from  1889  to  1891,  inclusive,  the  full  limit  of  the  taxing  power 
therein  conferred  was  exercised,  and  the  revenue  thereby  raised  properly 
applied.  Section  80  of  the  act  of  1852  provides  that,  before  the  third 
Tuesday  in  May  of  each  year,  the  town  trustees  shall  declare  the  amount 
of  general  tax  to  be  levied  for  the  current  year;  and  the  succeeding  sec- 
tion provides  that,  when  the  assessment  roll  is  completed,  the  trustees 
shall  levy  a  tax  upon  the  taxable  property  '^  to  such  an  amount  as  they 
may  deem  necessary."  It  is  urged  that  these  sections  authorized  the 
respondent  to  make  levies  sufficient  to  meet  its  liabilities,  including  the 
two  judgments  obtained  by  the  relators.  This  position  is  untenable. 
These  sections  must  be  construed  in  connection  with  clause  15  of  section 
22  of  the  same  act,  which  limits  the  taxing  power  as  stated. 

It  is  also  urged  that  section  27  of  the  act  of  1852  conferred  unrestricted 
power  on  towns  to  make  levies  to  pay  their  just  debts.  That  section 
reads: 

"No  incorporated  town,  under  this  act,  shall  have  power  to  borrow  money*' 
or  incur  any  debt  or  liability,  unless  the  citizen  owners  of  five-eighths  of  the 
taxable  property  of  snch  town,  as  evidenced  by  the  assessment  roll  of  the  pre- 
ceding year,  petition  the  board  of  trustees  to  contract  such  debt  or  loan;  and 
such  petition  shall  have  attached  thereto  an  affidavit,  verifying  the  gen- 
uineness of  the  signatures  of  the  same;  and  for  any  debt  created  thereby  the 
trustees  shall  add  to  the  tax  duplicate  of  each  year  successively  a  levy  suffi- 
cient to  pay  the  annual  interest  on  such  debt  or  loan,  with  an  addition  of  not 
less  than  five  cents  on  the  hundred  dollars,  to  create  a  sinking  fund  for  the 
liquidation  of  the  principal  thereof." 

This  section  conferred  power  on  towns  to  raise  revenue  to  pay  the  in- 
terest and  principal  of  a  particular  dass  of  bonds,  namely,  bonds  issued 
on  petition  of  the  citizen  owners  of  five-eighths  of  the  taxable  property. 
Neither  the  refunded  bonds,  upon  part  of  which  the  two  judgments  were 
obtained,  nor  the  original  bonds,  which  were  issued  in  1873,  were  of 
that  class.  They  were  issued  under  different  statutes,  and  not  on  peti- 
tion of  property  owners.  Moreover,  so  much  of  section  27  as  conferred 
power  on  towns  to  issue  bonds,  and  perhaps  all  of  it,  was  repealed  by 
the  act  of  1867.  Clark  v.  NoblesvilUj  44  Ind.  88.  The  relators  have 
been  deprived  of  no  right.  They  were  bound  to  take  notice  of  the  lim- 
itations upon  the  power  of  the  respondent  to  levy  and  collect  taxes  for 
the  prompt  payment  of  the  interest  and  principal  of  the  debt,  and  they 
must  be  held  to  have  bought  their  bonds  knowing  just  what  provision 
had  been  made  for  their  payment.  They  took  the  chance  of  that  provi- 
sion being  ample,  and  it  is  their  misfortune  that  it  is  not.  U.  S.  v. 
Qnmiy  of  Macon^  99  U.  8.  682.     Judgment  affirmed. 
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Slater  v.  Banwell. 

(dnrcuit  Cotvrt,  N.  D,  Ohio,  E.  D.    April  1, 18W.) 

1.  DiscoTBBT^IiTTEBBoaATORTBB— Refusal  to  Answbb. 

A  mere  statement  in  argument  by  defendant's  counsel  of  a  reason  for  declining 
to  answer  an  Interrogatory  is  not  sufficient;  the  facts  whioh  entitle  him  to  protec- 
tion from  answering  must  be  fully  stated  in  the  answer. 

2.  Same. 

Notwithstanding  plaintiff^s  statutory  right  to  examine  defendant  as  a  witness 
upon  all  matters  in  issue,  the  court  will  require  defendant  to  answer  interrogatories 
within  proper  limits,  because  evidence  thus  put  in  the  pleadings  is  of  more  advan- 
tage to  the  plaintiff  than  when  contained  in  depositions. 

In  Equity.  Suit  by  Jarvis  A.  Slater  against  James  Banwell  for  in- 
fringement of  a  patent.  Heard  on  exceptions  to  answer.  Exceptions 
sustained. 

EaU  &  Fay,  for  complainant. 

/.  A.  Oshome^  for  defendant. 

Ricks,  District  Judge.  This  case  is  before  the  court  upon  exceptions 
.to  the  defendant's  answer.  Attached  to  the  bill  of  complaint  are  11  in- 
terrogatories, which  the  defendant  is  called  upon  to  answer,  and  by  an 
amendment  to  the  bill  a  twelfth  interrogatory  is  attached.  The  defend- 
ant answered  all  but  the  third  and  twelfth,  and  declined  to  answer 
them,  on  the  ground  that  he  was  not  compelled  to  do  so  under  the  law. 
The  third  interrogatory,  to  which  the  defendant  declines  to  make  an- 
swer, is  as  follows: 

"Whether  the  defendant  has,  during  said  term  of  said  patent,  and  within 
the  United  States  or  the  territories  thereof,  made,  used,  or  sold  any  machines 
for  making  semi-circular  handles  for  sad-irons. ** 

The  twelfth  interrogatory  is: 

''If  interrogatory  numbered  three  be  answered  'Yes,' and  if  anyone  or 
more  of  interrogatories  numbered  four  to  eleven,  inclusive,  be  answered 
'  Kay,'  then  what  was,  in  full  and  in  detail,  the  construction  and  operation 
of  each  and  every  machine  referred  to  in  the  answer  to  said  interrogatory 
numbered  3?" 

The  defendant,  in  the  third  clause  of  his  answer,  sets  forth  that  he 
was  in  fact  the  original  inventor  of  the  principle  set  forth  in  complain- 
ant's bill,  and  that  long  prior  to  the  time  when  complainant  had  knowl- 
edge of  such  invention  the  complainant  and  the  defendant  made  a  ma- 
chine according  to  said  invention,  which  machine  was  kept  secret,  and 
was  to  be  used  jointly  for  the  benefit  of  both  parties.  The  defendant 
says: 

''The  said  machine,  so  built  under  said  agreement,  is  the  only  machine, 
ever  built,  so  far  as  respondent  knows,  according  to  said  invention,  which 
machine  is  in  the  possession  of  the  complainants  and  Is  being  operated  by 
him,  this  respondent  having  no  possession  thereof,  and  having  no  control  over 
said  machine." 

This  is  an  admission  on  the  part  of  the  defendant  that  a  machine  was 
made  by  him  in  accordance  with  the  invention  set  forth  in  complaiu- 
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ant's  patent,  but  it  does  not  answer  fully  the  ttiird  interrogatory.  Said 
interrogatory  calls  upon  him  to  state  whether  he  made,  used,  or  sold 
any  machines  for  making  semi-circular  handles  for  sad-irons.  An  aver- 
ment that  the  machine  referred  to  in  defendant's  answer  is  the  only  ma- 
chine made  in  pursuance  to  said  invention  is  not  an  averment  that  it  is 
the  only  machine  made  for  making  semi-circular  handles  for  sad-irons. 
The  counsel  for  the  defendant,  in  argument  upon  these  exceptions, 
substantially  stated  that  one  reason  for  declining  to  answer  said  third 
interrogatory  was  that  the  defendant  now  has  an  application  for  a  patent 
pending  in  the  patentroffice,  and  that  under  the  statute  he  is  not  obliged 
to  disclose  the  nature  of  that  application  or  invention.  But  the  mere 
statement  of  counsel  in  argument  does  not  put  the  facts  upon  record  in 
a  way  that  the  court  can  pass  upon  the  legal  question  thus  presented. 
I  think  the  complainant  is  entitled  to  a  full  answer  to  his  third  interrog- 
atory. I  am  disposed  to  encourage  this  method  of  discovering  evidence 
in  this  sort  of  a  case.  While  it  is  true  that  under  existing  statutes  the 
complainant  has  a  right  to  call  upon  the  defendant  as  a  witness,  and  ex- 
amine him  as  to  all  matters  in  issue,  and  that  this  right  in  a  large  meas- 
ure supersedes  the  original  object  which  was  the  foundation  of  the 
practice  of  attaching  interrogatories  to  bills,  yet  it  does  not  entirely 
justify  the  court  in  declining  to  observe  and  enforce  the  original  prac- 
tice. By  requiring  the  defendant  to  answer  the  interrogatories  in  proper 
form,  and  within  proper  limits,  the  evidence  is  put  in  the  pleadings  in 
a  shape  where  it  is  of  more  advantage  to  the  complainant  than  it  would 
be  in  the  shape  of  evidence  in  a  deposition.  If  the  defendant  is  pro- 
.  tected  in  law  from  answering  this  interrogatory  by  any  state  of  facts,  he 
must  fully  state  such  facts  in  his  answer  as  a  reason  for  declining  to 
cover  fully  the  scope  of  the  interrogatory  propounded.  The  court  can 
then,  with  these  averments  in  this  form,  decide  whether  or  not  the  de- 
fendant is  protected  in  law  from  further  disclosure.  The  exceptions  are 
therefore  sustained,  and  the  defendant  is  given  leave  to  file  an  additional 
answer  to  said  interrogatories  within  20  days. 


Mksoubi  Pac  Ry.  Co,  v.  Texas  &  P.  Ry.  Co.,  (Southebn  Pac.  Co. 
et  a!.,  Interveners.) 

(Circuit  CourU  E.  D.  Louisiana.    April  14, 1892.) 

1.  Equity  Plbamno— Demurreb— Plka. 

While  a  defendant  cannot  plectd  merely  the  facts  averred  in  the  bill  of  complaint, 
but  must  present  his  objections  to  their  sufBciency  by  demurrer,  yet  tie  may  pre- 
sent a  good  plea  by  averring,  along  with  the  facts  contained  in  the  bill,  other  and 
additional  facts,  provided  that  both  together  establish  a  defense  to  the  bilL 

2.  Res  Ajudicata— Sevbhabilitt  of  Contract. 

In  an  action  in  a  state  court  upon  one  contract  contained  in  an  ^'omiiibus  agnree- 
ment"  between  several  railroads,  the  court  held  that  this  contract  had  not  become 
res  judicata,  by  a  certain  judgment  rendered  in  a  territorial  court,  because  it 
was  notr  included  among  the  litigated  contracts,  and  was  separable  from  the  other 
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contracts,  and  therenpon  adjudged  this  contract  to  be  void,  as  oontrarening  a  state 
ooDBtitution.  Thereafter  one  ox  the  parties  brought  a  new  suit,  averring  that  the 
contract  held  invalid  was  in  its  nature,  and  the  considerations  out  of  which  it 
sprang,  dependent  upon  other  contracts  contained  in  the  omnibus  agreement,  in 
such  manner  that  Its  annulment  gave  rise  to  an  equity  either  to  rescind  the  whole 
agreement,  or  to  obtain  compensation  for  the  loss  sustained  by  the  annulment. 
Meld,  that  the  former  adjudication  as  to  the  severability  of  the  contract  related 
only  to  the  question  whether  the  clause  was  so  dependent  as  to  be  r6«  judicata 
by  the  decision  of  the  territorial  oOurt,  and  did  not  render  res  jvdicatd  the  ques- 
tion whether  it  was  not  dependent  In  such  sense  as  to  give  a  right  to  the  relief 
asked. 

In  Equity.  Bill  by  the  Missouri  Pacific  Railway  Company  against 
the  Texas  &  Pacific  Railway  Company.  Heard  on  the  intervention  of 
the  Southern  Pacific  Company  and  the  Galveston,  Harrisburg  <fe  San  An- 
tonio Railway  Company  for  the  rescission  of  an  agreement  or  compensa- 
tion for  the  loss  sustained  by  the  annulling  of  a  portion  of  the  agreement. 

Howe  <t  PrentisSy  for  cross  complainant,  Texas  &  P.  Ry.  Co. 

Leovy  &  Blair ,  for  intervener,  Southern  Pac.  Co. 

Billings,  District  Judge.  In  this  case  there  are  submitted  two  pleas 
of  the  interveners.  The  first  is  a  supplemental  plea  to  a  cross  bill  filed 
by  the  defendant.  The  second  is  a  plea  of  the  interveners  to  the 
amended  and  supplemental  cross  bill.  The  questions  are  as  to  sufii- 
ciency  of  these  two  pleas. 

I  will  first  consider  the  supplemental  plea  to  the  cross  bill.  This 
plea  is  to  that  portion  of  the  original  cross  bill  which  seeks  to  recover 
from  the  Southern  Pacific  Railway  Company,  as  the  successor  to  the 
obligations  of  the  Galveston,  Harrisburg  &  San  Antonio  Railway  Com- 
pany, certain  pool  balances  under  what  is  known  in  the  argument  as. 
the  "pooling  contract,"  which  was  contained  in  section  6  of  what  may 
be  termed  the  "omnibus  agreement,"  executed  on  the  26th  day  of  No- 
vember, A.  D.  1881,  by  Mr.  Huntington  and  Mr.  Gould  for  a  number 
of  railroads,  which  agreement  was  afterwards  ratified  by  the  railroad 
companies  themselves.  It  seems  that,  after  this  plea  was  filed,  an 
amended  cross  bill  was  filed.  This  amended  bill,  which  is  termed 
an  "amended  and  supplemental  cross  bill,"  has  taken  the  place  of  the 
original  c^oss  bill,  and  strinds  as  the  sole  pleadings  of  the  cross  com- 
plainant in  the  cause.  This  state  of  pleading  obviates  the  necessity  of 
any  judgment  upon  the  sufficiency  of  the  supplemental  plea  to  the 
original  cross  biU,  as  the  filing  of  the  amended  cross  bill  withdrew  the 
original  cross  bill,  and  with  it  went  the  necessity  of  passing  upon  the 
sufficiency  of  any  plea  to  any  portion  of  it.  This  leaves  to  be  con- 
sidered the  sufficiency  of  the  plea  of  the  interveners  to  the  amended 
and  supplemental  cross  bill  of  the  defendant.  ■ 

There  is  one  objection  to  this  plea  from  its  structure,  la  that  it 
pleads  matter  which  the  bill  itself  avers,  to  wit,  the  adjudication  of 
the  invalidity  of  the  contract  known  as  the  "Pooling  Contrac  ;."  The 
answer  to  this  objection  is  that  it  pleads,  not  only  the  adjudi  nation  of 
the  invalidity  of  the  contract,  but  also  the  severability  or  sef  irateness 
or  independence  of  the  contract  from  the  other  contemporan  ous  con- 
tracts contained  in  the  agreement ;  for  while  it  is  true  that  i    defend- 
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ant  cannot  plead  merely  the  facts  averred  in  the  bill  of  complaint,  but 
if  he  objects  to  their  sufficiency  to  authorisce  a  recovery  must  present 
bis  objections  thereto  by  demurrer,  it  is  also  true  a  defendant  may  pre- 
sent  a  good  plea  by  averring  the  facts  contained  in  the  bill,  and,  along 
with  them,  other  and  additional  facts  not  contained  in  the  bill,  provided 
that  the  facts  taken  from  the  bill  and  the  new  facts  together  establish  a 
defense  to  the  bill.  So  that  my  conclusion  is  that  what  may  be  termed 
the  "structural  objection"  to  the  plea  is  not  well  taken. 

The  question,  then,  is  presented,  and  must  be  decided,  whether  the 
plea  is  intrinsically  sufficient.  The  bill  (so  far  as  relates  to  the  portion 
thereof  answered  by  the  plea)  sets  up  that  an  omnibus  agreement,  made 
up  of  more  or  less  interdependent  contracts  or  stipulations,  was  entered 
into  by  these  parties,  x>t  those  to  whose  obligations  they  have  succeeded; 
that  subsequently  one  of  these  contracts  or  stipulations,  by  a  court  of 
competent  jurisdiction,  between  these  same  parties,  was  adjudged  to  be 
void  ;  that  this  contract  was,  in  its  nature  and  the  consideration  out  of 
which  it  sprung,  dependent  upon  the  other  contracts  and  their  consid- 
eration as  a  part  is  upon  a  whole ;  and  that,  therefore,  there  has  arisen 
an  equity  to  the  cross  complainant,  in  accordance  with  which  it  has  a 
right  to  demand,  and  does  demand,  either  a  rescission  of  the  entire 
agreement,  or  compensation  to  the  extent  of  the  loss  which  it  has  sus- 
tained by  the  annulling  of  the  contract  which  has  been  set  aside  and 
avoided.  The  plea  sets  up  that  it  has  already  been  adjudged  between 
the  intervener  and  cross  complainant,  not  only  that  the  contract  was 
void,  but  that  it  was  also  a  contract  independent  and  separate  from  the 
others  contained  in  the  agreement.  There  is  a  reference  in  the  plea  to 
the  record  out  of  which  the  adjudication  came,  and  that  record  is  made 
a  part  of  the  plea,  so  that  as  the  case  is  presented  by  the  plea,  and  in 
the  arguments  of  the  respective  solicitors,  the  facts  which  make  up  the 
record  of  adjudication  are  put  before  the  court,  and  upon  the  record 
of  adjudication  the  court  is  called  upon  to  decide  the  sufficiency  of  the 
plea.  Except  that  no  evidence  aliunde  the  record  has  been  submitted, 
the  case  is  therefore  quite  like  a  case  where  the  plea  and  a  replication 
had  been  submitted  upon  proofs  made  up  of  the  record  of  the  case  in 
which  the  adjudication  took  place. 

That  record  shows  that  a  suit  was  brought  in  the  courts  of  the  state  of 
Louisiana  by  the  cross  complainant  against  the  interveners  upon  the  pool- 
ing contract.  The  interveners,  defendants  in  that  cause,  answered  by  an 
exception  that  the  pooling  contract  was  void — Firsts  as  being  against  pub- 
lic policy ;  secondly^  as  being  against  the  interstate  commerce  act  of  con- 
gress; and,  thirdly,  as  being  in  conflict  with  the  constitution  of  the  state 
of  Texas.  Upon  this  last  or  third  ground  the  defense  was  maintained 
and  the  pooling  contract  adjudged  void.  This  judgment  was  affirmed 
by  the  supreme  court  of  the  state  of  Louisiana,  (6  South,  Rep.  888,) 
and  afterwards  was  affirmed  by  the  supreme  court  of  the  United  States, 
(11  Sup.  Gt.  Rep.  10;)  this  last  affirmance  being  on  the  ground  that  no 
federal  question  was  presented  in  such  a  way  that  the  federal  court  could 
review  the  cause  upon  its  merits.     The  opinion  of  the  civil  district 
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court  is  not  given.  The  opinion  of  the  supreme  court  of  the  state  of 
Louisiana  is  elaborate,  and  is  given  in  full  in  the  record  which  has  been 
submitted,  and  shows  that  that  tribunal  did  decide  that  this,  the  pool- 
ing contract,  was  not  only  void,  but  was  a  separate  or  independent  con- 
tract. But  that  separateness  or  independence  was  declared  in  connec- 
tion with  this  state  of  facts.  This  entire  omnibus  agreement  had,  by 
consent  of  all  parties,  been  made  the  subject  of  a  judgment  in  two  cases 
pending  in  the  territorial  courts  of  the  United  States.  The  supreme 
court  of  the  state  held  that  the  territorial  judgments  took  hold  of  and 
made  things  adjudged  of  the  litigated  contracts  alone,  of  which  this 
pooling  contract  was  not  one.  If  all  the  contracts  had  become  things 
adjudged,  the  defendants  (the  interveners  here)  could  not  have  inter- 
posed the  exception  of  invalidity.  The  judgment  would  have  cut  them 
off.  The  court  was  therefore  compelled  to  decide  whether  the  pooling 
contract  was  among  those  contracts  which  passed  into  things  adjudged 
in  the  decrees  of  the  territorial  courts,  and  decided  that  it  did  not,  be- 
cause only  those  in  litigation  passed  into  judgment,  and  the  pooling  con- 
tract was  not  in  litigation,  and  provided  only  for  the  future  transactions 
between  the  paities.  It  was  in  this  connection  that  the  court  took  up 
and  decided  as  to  the  independence  of  the  pooling  contract. 

The  matter  presented  in  the  cross  bill  is  that,  by  reason  of  the  annul- 
ling of  this  pooling  contract,  an  equitable  right  of  reparation  has  sprung 
up  and  vested  in  it.  It  is  in  connection  with  this  claim  that  the  mat- 
ter of  the  independence  of  the  contract  in  this  case  is  to  be  considered. 
In  the  other,  the  adjudged  case,  the  independence  of  the  contract  was 
considered  only  in  connection  with  the  question  whether  it  was  in  its 
terms  affected  by  the  terms  of  the  contracts  which  were  in  litigation. 
Where  some  of  the  contracts  contained  in  an  omnibus  agreement  were 
held  to  be  included  in  an  adjudication,  and  others  were  held  to  be  ex- 
cluded from  it,  the  ground  of  discrimination  being  whether  they  were 
in  litigation  or  not,  the  question  of  independence  had  relation  merely  to 
the  terms  of  the  contract,  which  were  looked  at  and  compared  with  the 
terms  of  those  in  litigation.  In  this  respect  the  question  of  independ- 
ence was  decided,  and  whatever  was  said  in  the  opinion  beyond  this 
was  said  obiter.  Here  the  question  is  as  to  the  independence  of  this  con- 
tract with  reference  to  its  consideration  and  that  of  the  other  contracts, 
for  the  consideration  of  a  contract  must  be  the  determining  matter  with 
rererence  to  compensation  or  reimbursement  in  case  of  annulment. 
The  law  of  the  case  has  been  most  fully  presented  by  the  solicitors  on 
either  side.  All  the  well-considered  cases  are  harmonious.  In  ascer- 
taining the  extent  of  the  binding  force  of  an  adjudication,  thi^  is  held 
to  be  decided  which  was  "necessary"  or  "essential"  to  the  decij  on,  and 
that  is  held  not  to  be  decided  which  was  merely  "incidental"  o  "collat- 
eral." 

Applying  this  test  to  this  case,  it  seems  to  me  that  the  ][uestion 
whether  the  pooling  contract,  so  far  as  relates  to  the  consideratic  i  which 
led  to  its  being  entered  into,  was  a  contract  independent  of  1  le  other 
contemporaneous  contracts,  was  a  question  not  adjudged  in  th  » former 
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case.  If  the  former  decree  settled  the  independence  of  this  contract, 
it  settled  it  only  with  reference  to  whether  its  terms  or  provisions 
were  distinct  from  the  terms  or  provisions  of  those  contracts  which  were 
crystallized  into  the  territorial  judgments,  and  not  whether  the  contract 
was  distinct  from  the  others  as  to  its  consideration,  or  as  to  the  motives 
which  induced  it,  to  such  an  extent  that,  if  either  party  was  deprived 
of  the  right  to  enforce  it,  he  should  not  have  indemnification  for  his 
loss  arising  from  such  deprivation  as  a  matter  connected  with  the  right 
of  the  parties  arising  from  the  other  contracts.  It  must  be  borne  in 
mind  that  the  question  presented  is  not  whether  the  cross  complainant  is 
entitled  to  the  redress  sought  by  his  cross  bill,  but  whether  he  is  pre- 
vented from  urging  his  claim  for  such  redress  by  the  force  of  the  previ- 
ous judgment  between  these  same  parties. 

My  conclusion  is  that  the  plea  must  be  .adjudged  to  be  insufficient. 

The  respondents  to  the  cross-bill  may  have  until  the  next  rule  day  in 
which  to  answer  the  bill. 


Myers  v.  Hazzabd  et  al. 
(Circuit  Court,  D,  Nebraska,    September,  18SL> 

1.  Chattbl  Mortoaoxs— Negotiablb  Ikbtbuhbnts— Bona  Fn>B  Pobchasb. 

A  bona  fide  purchaser  before  maturity  of  negotiable  notes  secured  by  a  chattel 
mortgage  given  by  one  having  the  legal  title  to  the  chattels  takes  both  notes  and 
mortgage  freed  from  the  claims  of  the  assignee  in  bankruptcy  of  a  third  person, 
who  has  an  undisclosed  interest  in  the  chattels  and  notes. 

2.  Samjs— Bankruptot. 

The  chattels  being  stiU  in  the  hands  of  the  mortgagor  at  the  time  the  notes  were 
purchased,  the  fact  that  the  assignment  was  made  pnor  thereto  does  not  afTeot  the 
purchaser's  rights  under  the  mortgage,  as  the  property  was  not  in  custodia  tegis^ 
so  as  to  affect  him  with  constructive  notice. 
8.  Negotiable  Instbumbnts— Lis  Fbni>en8. 

The  doctrine  of  lis  pendens  does  not  apply  to  negotiable  paper,  and  a  bona  fide 
purchaser  thereof  before  maturity  takes  a  perfect  title,  although  a  suit  to  enjoin 
negotiating  the  same  is  pending  at  the  time. 

Bill  in  equity,  brought  by  complainant,  as  assignee  in  bankruptcy  of 
George  Hazzard,  to  set  aside  as  fraudulent  certain  promissory  notes,  and 
a  mortgage  given  to  secure  them,  upon  a  herd  of  cattle,  and  to  subject 
the  interest  of  the  bankrupt  in  said  cattle  to  the  payment  of  the  debts  of 
the  bankrupt  estate.  The  bankrupt  was  at  the  time  of  his  bankruptcy 
undoubtedly  the  owner  of  a  large  interest  in  the  herd  of  cattle,  and  com- 
plainant was  clearly  entitled  to  recover  that  interest  as  against  all  the 
parties  concerned  except  respondent  Coates*,  who  claimed  to  be  an  inno- 
cent purchaser  without  notice  of  the  negotiable  promissory  notes  above 
mentioned,  secured  by  mortgage  upon  the  cattle,  under  which  mortgage 
he  had  taken  possession.  The  cattle  being  held  in  the  name  of  the  firm 
of  Foster  &  Struthers,  but  being  in  fact  in  part  owned  by  George  Haz- 
zard,  were  mortgaged  to  John  W.  Hazzard  to  secure  a  number  of  negoti- 
able promissory  notes,  with  the  understanding  that  said  John  W.  Haz- 
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zard  should  negotiate  the  notes,  and  out  of  their  proceeds  pay  a  certain 
prior  incumbrance.  These  notes  and  the  mortgage  securing  them  were 
executed  January  81,  1879,  all  the  parties  to  the  transaction  being  at 
that  time  aware  of  the  interest  of  George  Hazzard.  Notice  of  application 
for  order  of  injunction  against  disposing  of  the  notes  and  mortgage  in 
this  suit  then  pending  was  served  upon  John  W.  Hazzard  at  North  Platte, 

in  Lincoln  county,  Neb.,  on  the day  of  March/ A.  D.  1879, 

and  was  served  on  George  Hazzard  at  Indianapolis,  in  the  state  of  Indi- 
ana, the day  of ,  1879.  Thereupon  George  Hazzard  re- 
turned to  the  state  of  Nebraska,  and  procured  John  W.  Hazzard  to  go  to 
the  city  of  Chicago,  in  the  state  of  Illinois,  and  employed  one  H.  W. 
Babb,  of  North  Platte,  Neb.,  to  go  with  him,  and  answer  such  ques- 
tions as  should  be  put  to  him  in  regard  to  the  laws  of  Nebraska.  The 
purpose  of  such  journey  was  to  make  a  disposal  of  said  securities, 
and  John  W.  Hazzard  and  H.  W.  Babb  left  North  Platte  about  the  30th 
of  March,  1879,  and  arrived  at  Chicago  on  the  evening  of  April  1, 1879. 
Injunction  was  allowed  in  this  cause,  restraining,  etc.,  on  the  31st  day 
of  March,  1879,  but  not  served  on  John  W.  Hazzard.  John  W.  Haz- 
zard sold  said  notes  and  mortgage  at  Chicago  on  the  3d  day  of  April,  1879, 
for  $22,000,  to  Isaac  P.  Coates,  the  defendant. 

A  large  volume  of  proof  was  taken  upon  the  question  whether  Coates 
was  a  bona  fide  purchaser  of  the  notes  before  maturity  and  without  notice, 
and  the  question  was  elaborately  discussed  by  counsel.  A  further  ques- 
tion was  also  presented,  to  wit,  whether,  if  Coates  be  a  bona  jSde  purchaser 
of  the  notes  before  maturity  and  without  notice,  he  is  to  be  protected  in 
his  right  to  the  mortgaged  property  as  against  the  claim  of  the  assignee 
in  bankruptcy  of  Geoi^e  Hazzard.  The  master  found  that  Coates  was 
an  innocent  purchaser,  and  that  he  was  entitled  to  the  benfffits  of  the 
mortgage  security.  The  case  was  heard  on  exceptions  to  the  master's 
report. 

Chapman  &  Hammond  and  Lamb^  BiBjingdey  &  Laniberteon^  for  com- 
plainant. 

E.  Wakeleyy  for  respondent  Coates. 

McCbary,  Circuit  Judge.  It  will  be  observed  that  this  case  presents 
an  important  question  of  law  respecting  the  rights  of  the  bona  fide  pur- 
chaser of  commercial  paper  secured  by  mortgage.  Asspming  that  Coates 
was  such  a  purchaser,  and  that  he  had  no  notice  of  the  fraud,  (and  such 
the  court  finds  to  be  the  fact,)  the  case  turns  mainly  upon  the  question, 
which  has  been  elaborately  argued  by  counsel,  whether  he  is  to  be  re- 
garded in  the  light  also  of  an  innocent  bona  fide  purchaser  of  the  mort- 
gage, so  as  to  have  the  right  to  enforce  it  as  against  the  assignee  in  bank- 
ruptcy of  George  Hazzard. 

The  question  to  what  extent,  and  under  what  circumstances,  the  bona 
fide  purchaser  of  negotiable  commercial  paper  secured  by  mortgage  is 
entitled  to  the  benefits  of  the  mortgage  security,  unaffected  by  equities 
existing  as  between  the  original  parties,  is  one  of  great  and  growing  im- 
portance.    It  is  now  well  settled  that  the  mortgage  is  only  an  incident 
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to  the  debt,  and  passes  with  it  to  the  assignee.  No  formal  assignment 
of  the  mortgage  is  necessary.  The  debt  is  the  principal  thing,  and  the 
mortgage  an  accessory,  so  that  the  assignment  of  the  debt  passes  all  the 
mortgagee's  interest  in  the  mortgaged  property,  whether  the  assignment 
be  before  or  after  the  forfeiture.  Langdon  v.  Bud,  9  Wend.  80;  Gould  v. 
Marsk,  1  Hun,  566;  Johnami  v.  HaH,  3  Johns.  Cas.  822;  EUeU  v.  BuU, 
1  Woods,  214;  Gaffy.  Harding,  48  Dl.  148;  1  Jones,  Mortg.  §§818-822, 
and  cases  cited.  Where  there  is  no  question  as  to  the  validity  or  con- 
struction of  the  mortgage,  or  as  to  the  title  of  the  mortgagor  as  between 
the  original  parties  to  the  instrument,  there  can  be  none,  of  course,  as 
between  the  mortgagor  and  the  assignee  of  the  secured  debt.  The  cases 
of  doubt  and  difficulty  arise  where,  as  between  the  originfil  parties  to  the 
mortgage,  there  is  a  question  as  to  its  validity,  or  as  to  its  force  and  ef- 
fect, independent  of  any  question  affecting  the  note,  or  where  a  third 
party  claims  the  mortgaged  property  and  denies  the  authority  of  the 
mortgagor  to  fasten  a  lien  upon  it.  In  such  cases,  to  what  extent  can 
the  innocent,  bona  fide  purchaser  of  the  note  before  due  be  regarded 
as  an  innocent  purchaser  of  the  mortgage  also,  and  entitled  to  protection 
accordingly  against  equities  existing  as  between  the  original  parties? 

We  are  confronted  in  the  outset  by  a  conflict  of  authority  upon  the 
principal  question.  In  several  of  the  states  it  is  held  that  the  assignee 
of  a  negotiable  note,  secured  by  mortgage,  takes  the  latter,  as  he  would 
any  other  chose  in  action,  subject  to  all  the  equities  which  subsisted 
against  it  while  in  the  hands  of  the  original  holder.  The  argument  in 
support  .of  this  doctrine  is  that  a  mortgage  is  in  its  nature  a  nonnegoti- 
able  instrument,  and  that  the  rights  of  the  parties  to  it  cannot  be  ^xed 
and  determined  by  the  law  merchant  Mortgages,  it  is  insisted,  are  not 
commercial  paper,  and  it  is  not  convenient  to  pass  them  from  hand  to 
hand,  so  that  they  may  perform  the  office  of  money  in  commercial  trans- 
actions, as  may  be  done  with  notes,  bills,  and  the  like.  It  is  according- 
ly held,  in  the  cases  now  under  consideration,  that  while  the  purchaser 
of  a  note  secured  by  mortgage  may  be  entitled  to  all  the  rights  of  an  in- 
nocent purchaser  of  commercial  paper,  so  far  as  the  note  is  concerned, 
yet,  if  he  seeks  to  foreclose  the  mortgage,  he  may  be  met  by  any  defense 
which  would  have  been  good  as  against  the  original  mortgagee.  Johnson  v. 
Carpenter,  7  Minn.  176,  (Gil.  120;)  HosteUer  v.  Alexanda-y  22  Minn.  559; 
Olds  V.  (hmminga,  81  III.  188;  White  v.  Sutherland,  64  111.  181;  Fortier 
V.  Darst,  81  111.  212;  Sumner  v.  Waugh,  56  111.  581;  Baity  v.  Smith, 
14  Ohio  St.  896.  On  the  other  hand,  it  is  held  by  the  supreme  court 
of  the  United  States,  and  by  the  courts  of  la^t  resort  in  a  large  majority 
of  the  states,  that  an  assignee  for  value  of  a  negotiable  note  secured  by  a 
mortgage,  before  due  and  without  notice,  takes  the  mortgage,  as  he  does 
the  note,  free  from  equities  existing  between  the  original  parties.  It  is 
said,  in  support  of  this  doctrine,  that  the  note,  being  the  principal  thing, 
imparts  its  character  to  the  mortgage.  The  mortgage  is  regarded  as  fol- 
lowing the  note,  and  as  taking  to  itself  the  same  qualities,  so  that  the 
assignee  takes  the  former,  as  he  takes  the  latter,  free  from  any  existing 
equities  between  the  original  parties.     A  leading  case  upon  this  subject, 
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and  a  controlling  one,  so  far  as  the  federal  courts  are  concerned,  is  that  j 

of  Carpenter  v.  Longariy  16  Wall.  271.     In  that  case  the  rule  just  stated  ; 

was  laid  down  by  Mr.  Justice  Swayne  as  follows :  I 

''The  assignment  of  a  note  underdue  raises  the  presamption  of  the  want  i 

of  notice,  and  this  presumption  stands  until  it  is  overcome  by  sufficient 
proof.  The  case  is  a  different  one  from  what  it  would  be  if  the  mortgage 
stood  alone,  or  the  note  was  non negotiable,  or  had  been  assigned  after  ma- 
turity. The  question  presented  for  our  determination  is  whetlier  an  assignee* 
under  the  circumstances  of  this  case,  takes  the  mortgage,  as  he  takes  the  note, 
free  from  the  objections  to  which  it  was  liable  in  the  bands  of  the  mortgagee. 
We  hold  the  atHrmative.  The  contract  as  regards  the  note  was  that  the 
maker  should  pay  it  at  maturity  to  any  bona  fide  indorsee,  without  reference 
to  any  defenses  to  which  it  might  have  been  liable  in  the  hands  of  the  payee. 
The  mortgage  was  conditioned  to  secure  the  fulfillment  of  that  contract.  To 
let  in  such  a  defense  against  such  a  holder  would  be  a  clear  departure  from 
the  agreement  of  the  mortgagor  and  mortgagee*  to  which  the  assignee  sub- 
sequently in  good  faith  became  a  party.  If  the  mortgagor  desired  to  reserve 
such  an  an  advantage,  he  should  have  given  a  non  negotiable  instrument. 
If  one  of  two  Innocent  persons  must  suffer  by  a  deceit,  it  is  more  consonant 
to  reason  that  he  who  '  puts  trust  and  confidence  in  the  deceiver  should  be  a 
loser,  rather  than  a  stranger.'  " 

In  order  to  understand  the  scope  of  this  opinion,  it  is  necessary  to 
note  that  the  defense  in  the  case  as  against  the  mortgage  was,  in  sub- 
stance, that,  as  between  the  original  parties,  it  had  been  satisfied.  The 
mortgagor  alleged  that  at  the  time  of  the  execution  of  the  mortgage  she 
delivered  to  the  mortgagee  certain  property,  which  he  agreed  to  sell,  and 
apply  the  proceeds  to  the  satisfaction  of  the  note,  and  that,  instead  of  so 
doing,  he  converted  the  property  so  delivered  to  his  own  use.  The  sole 
question  was  whether  the  equitable  satisfaction  of  the  mortgage  in  this 
way  could  be  set  up  as  against  the  assignee.  This  case  is  not,  therefore, 
as  some  lawyers  have  assumed,  authority  for  the  doctrine  that  the  bona 
fide  purchaser,  without  notice,  of  a  negotiable  underdue  note,  secured 
by  mortgage,  holds  the  mortgage  precisely  as  he  holds  the  note;  subject 
to  no  defenses  whatever  that  would  not  be  good  against  the  latter.  In 
that  case  there  was  no  question  as  to  the  title  of  the  mortgagor  at  the 
time  that  the  mortgage  was  given,  nor  as  to  the  rights  of  any  third  party 
with  respect  to  the  mortgaged  property,  nor  as  to  the  validity  or  con- 
struction of  the  mortgage  itself.  It  seems  manifest  that  it  was  not  the  | 
intention  of  the  court  to  assert  broadly  the  rule  that,  because  a  mortgage  \ 
is  given  to  secure  a  negotiable  note,  which,  before  maturity,  is  assigned 
to  a  b(ma  fide  purchaser,  therefore  no  objection  can  be  raised  to  the  mort- 
gage, unless  it  would  be  an  objection  constituting  a  defense  to  the  note  in 
the  hands  of  such  a  purchaser.  The  court  decided  the  case  before  it, 
and  was  careful  to  qualify  its  opinion  by  the  words,  "under  the  circum- 
stances of  this  case."  The  general  rule  announced  in  Carpenter  v.  Longan  ' 
has  been  adopted  in  Massachusetts,  Maine,  Michigan,  Wisconsin,  Ne- 
braska, Iowa,  Missouri,  and  other  states.  See  Jones,  Mortg.  §  834,  and 
numerous  cases  cited.  But  the  doctrine  has  not  yet  been  established  as 
the  law  of  New  York  or  Pennsylvania.  Union  OoiUege  v.  Wheder^  61  N. 
Y.  88;  Hwman  v.  Gerker,  49  Pa.  St.  282. 
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For  OUT  present  purpose  we  will  assume,  as  we  are  bound  to  do,  the 
soundness  of  the  general  rule  announced  in  Oarpmter  v.  Longan,  and 
similar  cases,  and  address  ourselves  to  the  task  of  determining,  if  we 
can,  its  true  meaning  and  its  proper  limitations.  Although  the  general 
language  employed  in  some  of  the  cases  might  seem  to  justify  the  in- 
ference that  a  mortgage  transferred  with  a  negotiable  note  before  due  is 
to  be  treated  for  all  purposes  as  commercial  paper,  it  is  manifest  that  the 
rule  thus  bi'oadly  stated  cannot  be  maintained  upon  principle.  In  many 
of  the  cases  the  rule  is  stated  to  be  that  the  mortgage  is  regarded  as  fol- 
lowing the  note,  and  as  taking  the  same  character;  but  it  must,  of 
course,  be  understood  that  the  mortgage  takes  the  character  of  a  nego- 
tiable note  only  in  so  far  as  in  its  nature  it  is  capable  of  having  that 
character  imputed  to  it,  and  therefore  the  rule  must  be  subject  to  cer- 
tain modifications  or  exceptions.  In  any  suit  brought  by  the  assignee 
of  the  note  to  foreclose  the  mortgage,  the  mortgagor  may  be  heard  to 
assert  that  the  mortgage  is  invalid  as  to  aU  or  part  of  the  property,  by 
reason  of  anything  that  appears  upon  the  face  of  the  mortgage,  or  by 
reason  of  anything  that  the  assignee  is  bound  by  law  to  know,  whether 
the  same  constitutes  a  defense  to  the  note  or  not.  A  third  party  may 
be  heard  to  assert,  as  against  the  validity  of  such  a  mortgage  in  the 
hands  of  the  assignee,  that  the  mortgagor,  at  the  time  of  the  execution 
of  the  mortgage,  had  no  power  to  execute  it.  The  mortgage  in  the 
hands  of  the  assignee,  like  the  note,  is  freed  from  equities  existing  as 
between  the  original  parties.  This  being  so,  no  defense  to  the  mort- 
gage, on  the  ground  of  fraud,  duress,  oivwant  of  consideration,  could 
be  admitted  as  against  the  assignee;  nor  could  the  defense  of  payment 
or  satisi'action,  nor  of  a  release  of  the  mortgage,  as  between  the  original 
parties,  nor  of  any  other  similar  matter,  be  set  up.  But  there  may,  be- 
yond question,  be  defenses  to  a  mortgage  in  such  a  case  that  cannot  be  de- 
fenses to  the  note,— defenses  the  force  and  effect  of  which  cannot  be 
determined  by  an  appeal  to  the  principles  of  the  law  merchant.  Of  this 
character  are  objections  which  relate  to,  and  in  the  nature  of  the  case 
can  only  relate  to,  the  mortgage,  its  construction,  validity,  or  force  and 
effect.  They  may  be  objections  which  third  parties  only  are  interested 
in  raising.  We  cannot  give  to  the  mortgage  all  the  properties  of  nego- 
tiable paper,  nor  apply  to  it  all  the  principles  of  the  law  merchant, 
without  a  disregard  of  elementary  principles.  A  few  examples  may 
serve  to  illustrate  this  proposition.  There  are  in  most,  if  not  in  all,  of 
the  states  statutes  designed  for  the  protection  of  the  homestead  rights 
of  the  family  of  the  owner.  These  statutes  generally  provide  that  a 
mortgage  executed  by  the  husband  alone,  without  the  concurrence  of 
the  wife,  shall  be  void.  If,  in  a  st^te  where  such  a  statute  prevails,  the 
husband  executes  his  negotiable  note,  and  a  mortgage  to  secure  the 
same,  without  the  wife's  concurrence,  upon  the  homestead  occupied  by 
himself  and  family,  there  can  be  no  reasonable  doubt  that  the  mortgage 
would  be  void,  even  in  the  hands  of  a  bcma  fide  purchaser  of  the  note  be- 
fore due.  The  assignee  of  the  mortgage  would  be  bound  to  inquire 
whether  the  property  mortgaged  was  a  homestead,  and  would  have  con- 
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structive  notice  that  it  was  occupied  as  such;  while  the  purchaser  of  a 
negotiable  note  is  not  bound  to  make  any  inquiries,  but,  on  the  contrary, 
as  we  shall  presently  see,  is  protected  unless  he  acts  in  bad  faith.  A 
similar  question  may  arise  where  the  mortgagor  has  the  l^al  title,  but 
where  a  third  party  is  in  possession,  claiming  an  interest.  In  such  a 
case  the  possession  of  the  third  party  would  be  notice  of  his  claims,  and 
a  purchaser  or  mortgagee  would  take  subject  to  them.  Doubtless  the 
assignee  of  the  mortgage  debt  would  take  the  mortgage  with  like  notice; 
but,  if  so,  he  would  not  be  protected  to  the  same  extent  and  in  the  same 
way. as  a  Ixma  fide  purchaser  of  negotiable  paper  before  due. 

It  is  probable  that  another  modification  of  the  general  rule  we  are 
considering  must  be  admitted  in  cases  arising  out  of  the  entry  of  satis- 
faction by  a  mortgagee  after  he  has  assigned  the  debt  secured  by  the 
mortgage.  If  we  are  to  apply  the  rule  strictly,  it  will  follow  that,  in 
the  absence  of  a  statute  requirhig  assignments  of  mortgages  to  be  re- 
corded, the  purchaser  of  the  mortgaged  property  is  bound  to  inquire 
whether  the  mortgagee  is  still  the  holder  of  the  notes  before  relying  upon 
a  release  of  the  mortgage  by  him.  This  upon  the  ground  that  in  such 
a  case  the  notes  are  the  evidence  of  the  authority  of  the  mortgagee  to 
enter  satisfaction  of  the  lien,  and  so  it  has  been  held.  Oatherwood  v. 
Burrows,  7  Reporter,  492;  Crosby  v.  jRou6,  16  Wis.  616;  Martineau  v. 
McCdlum,  4  Chdnd.  152;  Cornell  v.  Hichens,  11  Wis.  353;  1  Jones,  Mortg.  ' 

§  314.  i 

It  would  seem  that  the  rule  laid  down  in  these  cases  results  very  nat-  j 

urally  from  the  doctrine  that  an  innocent  purchaser  of  a  negotiable  note,  i 

secured  by  mortgage,  is  an  innocent  purchaser  of  the  mortgage  also,  I 

and  takes  it  unaffected  by  any  equities  between  the  mortgagor  and  mort- 
gagee.    And  yet  it  has  not  been  adopted  with  unanimity.     On  the  | 
contrary,  it  has  been  held  frequently  that  an  assignment  of  the  mort-  , 
gage  by  transfer  of  the  debt  is  effective  only  as  between  the  parties  and                 | 
those  having  notice  of  the  transfer  of  the  notes.   •  It  is  said  with  much 
force  that  a  subsequent  purchaser  of  the  mortgaged  property  is  not  bound  i 
to  take  notice  of  the  assignment  by  transfer  of  the  notes  alone.    *'The 
assignee  of  the  notes  can  easily  protect  himself  by  requiring  an  assign- 
ment of  the  mortgage,  and  recording  it,  and  thus  give  notice  of  his                 I 
right;  and,  if  he  omit  to  do  this,  he  should  be  the  party  to  suffer  for 
the  negligence."   1  Jones,  Mortg.  §  820;  Bank  v.  Anderson,  14  Iowa, 
559;  Ayers  v.  HaySj   60  Ind.  452.     The  doctrine  of  these  cases  may  ' 
well  be  maintained  upon  the  principles  of  equity  that,  where  one  of  two 
innocent  persons  must  suffer  loss,  and' one  of  them  has  been  negligent 
and  the  other  diligent,  the  former  shall  suffer.     But  the  application  of 
this  rule  presupposes  that  the  purchaser  of  the  notes  is  chargeable  with 
negligence  in  not  obtaining  an  assignment  of  the  mortgage,  and  placing 
the  same  upon  the  record,  which  can  scarcely  be  true  if,  by  the  purchase  ' 
of  the  notes,  he  becomes  entitled  to  the  mortgage  with  out  an  assignment, 
and  is  to  be  protected  in  his  rights  under  it  against  every  defense  that 
would  not  be  good  against  the  notes.     The  difficulty  lies  in  the  attempt 
to  treat  a  mortgage  for  all  purposes  as  commercial  paper.     Perhaps  the 
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question  most  frequently  arises  in  cases  involving  the  rights  of  third  par- 
ties in  and  to  the  mortgaged  property.  These  cases  generally  present, 
in  some  form,  the  question  of  the  title  of  the  mortgagor,  or  of  his  right 
to  bind  the  property  by  the  mortgage,  or  a  question  of  priority  as  be- 
tween the  different  lienholders.  The  general  rule  is  that  the  mortgage 
binds  only  the  interest  of  the  mortgagor  at  the  time  of  its  execution;  but 
an  important  exception  arises  in  those  cases  where  the  mortgagor,  though 
not  the  owner  in  fact,  is  vested  with  the  legal  title  and  the  ostensible 
ownership  of  the  property  mortgaged,  so  that  the  real  owner  is  estopped 
to  assert  his  right  to  it  as  against  a  mortgagee  in  good  faith,  for  a  valu- 
able consideration,  and  without  notice.  For  the  purposes  of  this  doc- 
trine, a  mortgagee  is  a  purchaser,  and  the  question  whether  he  is  an  in- 
nocent purchaser,  without  notice,  will  be  determined  by  the  familiar  prin- 
ciples applicable  to  all  other  purchasers.  It  would  seem,  also,  to  fol- 
low, as  a  necessary  consequence  of  the  prevailing  doctrine,  that  the  as- 
signee of  the  mortgage,  whether  by  a  formal  assignment  or  by  purchase 
for  value  before  maturity  and  without  notice,  of  the  note  which  it  se- 
cures, is  to  be  regarded  also  as  a  purchaser  of  the  mortgaged  property^ 
within  the  rule.  Keeping  these  rules  in  view,  we  shall  have  constantly 
in  mind  the  principles  upon  which  to  determine  every  case  in  which 
the  title  of  the  mortgagor  is  sought  to  be  attacked  by  a  third  party.  The 
application  of  this  doctrine  may  be  illustrated  by  the  case  of  a  trustee 
in  possession,  and  having  all  the  insignia  of  title,  but  who,  in  fact, 
holds  in  secret  trust  for  a  third  party.  If  such  a  trustee  executes  a  mort- 
gage for  a  valuable  consideration  to  an  innocent  mortgagee,  who  takes 
it,  and  ad^^ances  money  or  gives  credit  upon  the  faith  of  it,  the  real 
owner  will  be  estopped  to  question  the  validity  of  the  mortgage  in  the 
hands  of  the  mortgagee  or  his  assignee,  on  the  ground  that  the  mort- 
gagor was  not  the  owner.  Such  mortgagee,  as  we  have  already  seen,  is 
a  purchaser;  and  it  is  well  settled  that  where  a  trustee  in  possession 
of  the  trust  estate  makes  a  bona  fide  conveyance  of  it,  for  a  valuable 
consideration,  to  a  purchaser  who  has  no  notice  of  the  trust,  the  title  of 
the  purchaser  will  be  good  both  at  law  and  in  equity,  for  he  has  equal 
equity  with  the  cestui  que  trusty  and  the  legal  conveyance  gives  him  pri- 
ority at  law.     Hill,  Trustees,  282,  509,  etseq. 

Another  numerous  and  important  class  of  cases  arises  out  of  convey- 
ances made  without  consideration,  and  with  intent  to  defraud  creditors. 
The  grantee  in  all  such  conveyances  takes  the  property  in  trust  for  the 
grantor  or  his  creditors;  but,  inasmuch  as  he  is  clothed  with  the  legal 
title,  he  may  make  a  valid  mortgage,  for  a  valuable  consideration,  to 
a  third  party,  who  has  no  notice  of  the  fraud' or  the  trust;  and  in  such 
a  case  neither  the  original  owner  nor  his  creditors,  though  the  latter  be 
entirely  innocent,  can  set  aside  the  mortgage  on  the  ground  that  the 
mortgagor  had  no  title  to  mortgage.  The  original  owner  is  estopped 
because  of  his  fraudulent  act  in  vesting  the  title  in  the  mortgagor;  the 
creditors  are  estopped  because  their  equity  is  not  superior  to  that  of 
the  mortgagee,  and  for  thie  additional  reason  that  the  latter  holds  un- 
der one  who  had  the  legal  title.  If,  however,  a  creditor  has,  before 
V.50F.no.2— 11 
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the  mortgage  is  executed,  taken  steps  to  set  aside  the  fraudulent  con- 
veyance and  to  subject  the  property  to  the  payment  of  the  debts  of  the 
fraudulent  grantor,  then  a  question  of  more  diflBculty  may  arise.    It 
is  generally,  however,  one  which  resolves  itself  simply  into  a  question 
of  notice,  and  it  will  in  general  be  determined  by  settling  the  question 
whether  the  mortgagee  is  a  purchaser  for  value  and  without  notice.     If 
the  creditor  has  instituted  legal  proceedings  to  set  aside  the  sale  before 
the  execution  of  the  mortgage,  the  question  will  be  whether  the  mort- 
gagee had  either  actual  or  constructive  notice  of  such  proceedings.     It  ! 
is  held  that,  where  a  fraudulent  mortgage  is  given  to  secure  a  negoti-  ! 
able  promissory  note,  void  as  between  the  parties,  if  a  creditor  or  as-  I 
signee  in  insolvency  seizes  the  property  and  files  a  bill  to  set  aside  the 
mortgage  before  the  assignment  of  the  note  and  mortgage,  the  assignee,  i 
though  he  takes  for  a  good  consideration  and  without  actual  notice,  can- 
not hold  the  property.     If,  however,  the  purchaser  of  the  note  and  the 
mortgage  hfid  acquired  title  in  good  faith  and  for  a  valuable  considera- 
tion before  any  steps  had  been  taken  to  avoid  the  mortgage,  he  would 
have  stood  on  a  dififerent  ground.     Jones,  Chat.  Mortg.  §  508;  Bigdow 
•  V.  Smith,  2  Allen,  264. 

In  making  the  application  of  these  rules,  it  will  be  found  necessary 
to  observe  the  distinction  between  mortgages  of  real  estate  and  mortgages 
of  personal  property.  The  general  principles  above  indicated  apply 
alike  to  all  mortgages,  but  the  particular  rules  by  which  the  questions 
as  to  notice  and  as  to  what  constitutes,  as  to  purchasers  or  mortgagees, 
sufficient  evidence  of  title  in  the  mortgagor,  may  not  be  the  same. 
Purchasers  or  mortgagees  of  real  estate  may,  ordinarily,  rely  on  the 
record  title,  while  purchasers  or  mortgagees  of  personal  property  must, 
as  a  rule,  take  the  chances  as  to  the  vendor's  title.  If  a  negotiable 
promissory  note,  secured  by  mortgage  upon  personal  property,  be  as- 
signed for  value,  before  maturity,  to  a  purchaser  without  notice,  to  what 
extent  is  such  purchaser  bound  to  inquire  as  to  the  title  of  the  mort- 
gagor to  the  mortgaged  property?  As,  for  example,  suppose  the  case 
of  an  insolvent,  who,  in  contemplation  of  bankruptcy,  fraudulently 
transfers  his  personal  property  to  another  to  keep  it  from  coming  into 
the  hands  of  his  assignee  in  bankruptcy,  and  thereafter  goes  into  bank- 
ruptcy; in  such  a  case  it  is,  of  course,  clear  that  the  assignee  could  re- 
cover the  property  from  the  fraudulent  vendee;  but  if  he  has  mortgaged 
it  to  secure  a  negotiable  note,  which  is  transferred  before  due  to  an 
innocent  purchaser  for  value,  will  the  latter  be  protected  as  against  the 
claims  of  the  assignee?  Each  case  involving  questions  of  this  character 
must  be  determined  upoji  the  rule  above  stated,  viz.,  that  the  assignee 
of  the  note  is  to  be  regarded  as  a  purchaser  of  the  mortgaged  property 
from  the  mortgagor,  and  to  be  protected  to  the  extent  that  any  other 
purchaser  would  be  protected,  and  to  that  extent  only.  The  purchaser 
of  personal  property  from  a  fraudulent  vendee,  in  good  faith  and  with- 
out notice  of  the  fraud,  is  unaffected  by  the  equities  of  third  parties  of 
which  he  has  no  notice.  JarreWs  Assignee  v.  HarreA,  1  Woods,  476; 
Pratt  v.  Oartis^  6  N.  B.  R.  139.     Applying  this  rule  to  the  case  of  the 
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assignee  of  a  negotiable  note,  secured  by  mortgage  upon  personal  prop- 
erty, under  such  circumstances  as  to  make  him  the  purchaser  of  the 
property,  we  reach  the  conclusion  that  in  such  a  case  as  that  last  stated 
he  is  entitled  to  protection. 

Our  conclusions  in  this  case  are  as  follows: 

1.  The  respondent  Isaac  P.  Coates  is  a,  bona  fide  purchaser  of  the 
notes  described  in  the  pleadings,  before  maturity  and  without  notice, 
within  the  rule  established  by  the  decision  of  the  supreme  court  of  the 
United  States  in  Murray  v.  Lardner^  2  Wall,  110,  and  he  is  entitled  to 
protection  accordingly. 

2.  The  said  respondent  Coates,  as  the  bona  fide  purchaser  of  said  notes 
before  maturity  and  without  notice,  took  the  mortgage,  as  he  did  the  notes, 
freed  from  equities  arising  between  the  previous  parties  thereto,  and 
also  freed  from  any  latent  equity  existing  in  complainant  at  the  time  of  the 
assignment  of  the  notes  of  which  he,  said  Coates,  had  no  notice. 
Oarperder  v.  Longan^  16  Wall.  271;  Murray  v.  LyUmm^  2  Johns.  Ch.  441. 

8.  The  said  Coates,  as  the  assignee  of  said  notes  and  mortgage,  under 
the  circumstances  developed  in  proof,  is  entitled  to  the  same  protec- 
tion that  would  be  accorded  to  the  purchaser  of  property  from  a  fraud- 
ulent vendee,  in  good  faith  and  without  notice  of  the  fraud.  Such  a 
purchaser  would  be  unaffected  by  latent  equities  of  third  parties  of 
which  he  had  no  notice.  JarrdTa  Assignee  v.  HarreU^  1  Woods,  476; 
PraU  v.  CurtU,  6  N.  B.  R.  139. 

4.  The  title  of  Coates  to  the  notes,  and  his  protection  as  a  bcma  fide 
purchaser,  was  not  affected  by  the  pendency  of  this  suit.  Negotiable 
instruments  are  not  subject  to  the  rule  of  lis  pendens.  Wade,  Notice,  § 
372;  Day  v.  Zimmerman,  68  Pa.  St.  72;  Kellogg  y.  Fancher,  23  Wis.  21. 

5.  Since  at  the  time  of  the  assignment  of  the  notes  and  mortgage  to 
Coates  the  mortgaged  property  was  not  in  custodia  legis,  but  was  in  the 
possession  of  the  mortgagors,  the  same  was  not,  in  the  hands  of  Coates, 
subject  to  the  result  of  this  suit,  nor  was  he  charged  with  notice  of  this 
suit. 

6.  Property  held  in  the  name  of  John  W.  Hazzard  at  the  time  George 
Hazzard  was  adjudicated  bankrupt  did  not  ipso  facto  vest  in  the  assignee 
in  bankruptcy.  There  existed  in  the  latter  only  the  right  to  re- 
cover it  upon  making  proof  that  it  was  in  equity  the  property  of  the 
bankrupt.  This  right  the  assignee  was  bound  to  exercise  before  the 
transfer  of  the  property  to  a  bona  fide  purchaser  without  notice  of  his 
claim.  After  such  transfer  he  cannot  recover  it  from  such  purchaser. 
The  assignee  of  the  notes  and  mortgage  (Coates)  was  such  a  purchaser, 
or,  if  not  technically  such,  he  is  entitled  to  the  same  protection. 

7.  The  rights  of  Coates,  as  purchaser  of  the  notes  in  question,  are  not 
affected  by  the  fact  that  said  notes  were  in  equity  the  property  of 
George  Hazzard,  or  of  his  assignee  in  bankruptcy,  nor  by  the  fact  that 
the  notes  in  lieu  of  which  they  were  executed  may  ha^ve  been  indorsed 
in  blank  and  delivered  to  said  George  Hazzard.  The  purchaser,  in 
good  faith  and  without  notice,  of  negotiable  notes  before  maturity  from 
the  payee,  is  entitled  to  protection. 
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8.  The  failure  af  Coates  to  answer,  as  a  witness,  certain  qneetlons  pnt 
to  him  upon  cross  examination  does  not  justify  the  court  in  rejecting* 
his  entire  testimony  on  the  trial.  It  was  the  duty  of  complainant's 
counsel  to  move  the  court  for  an  order  requiring  him  to  answer,  or,  in 
case  of  his  refusal  to  do  so,  to  strike  out  his  entire  deposition. 

It  follows  from  these  conclusions  that  the  exceptions  to  the  master's 
report  must  be  overruled,  and  that  there  must  be  decree  oa  recom- 
mended by  him« 


Oopp  V.  LoxTisyiLLB  &  N.  Ry.  Co. 

(CIrciitt  Cowrt,  E,  £>.  Loxiisiana,    April  21^  1899L) 

L  LnnTATToirs— AppLioiTioiT  of  Stitb  Btitutu. 

Under  Rer.  St.  U.  8.  %  721,  when  congress  orestes  a  new  right  of  aetlon,  withooft 
providing  any  limitation  thereto,  the  state  statutes  of  limitations  apply,  and  ars 
binding  upon  the  United  States  courts, 
a.  Same— iNTBBSTATB  Ck>MMBBCB— Suit  roR  DiscBiMnrjLTiOH. 

The  right  of  action  created  bj  the  interstate  commerce  act,  (S4  St.  p.  880,  %%  8,  ft,) 
in  favor  of  the  party  against  whom  discrimination  is  made  in  the  charges  for  the 
transportation  of  merchandise,  comes  within  Hev.  GlvU  Code  art  8586,  providing 
a  limitation  of  one  year  to  a,ctions  for  damages  resulting  from  gtuwi  offenses. 

At  Law.  Action  by  Frank  T.  Copp  against  the  Louisville  &  Nash- 
ville Railway  Company  to  recover  an  amount  paid  for  freight  in  excess 
of  that  paid  by  others  for  similar  service.     New  trial  granted. 

B.  -B.  Forman^  for  plaintiflF. 

Bayne  <k  DenegrSj  for  defendant, 

BiLUNGSi  District  Judge.  The  plaintiff  has  brought  a  suit  under  the 
act.  of  congress  known  as  the  ''Interstate  Commerce  Act,"  (24  St.  U* 
S.  p.  380,  §§  3,  9,)  to  recover  the  amount  of  freight  paid  by  him  to  the 
defendant  in  excess  of  that  paid  to  it  by  others  for  similar  service.  An 
exception  was  filed  by  the  defendant,  interposing  the  plea  of  the  limita- 
tion or  prescription  in  force  upder  the  statute  of  the  state  of  Louisiana, 
The  statute  relied  upon  is  Rev.  Civil  Code,  art.  3586,  which  provides 
that  "the  following  actions  are  also  prescribed  by  one  year:  That  for 
injurious  words,  whether  verbal  or  written,  and  that  for  damages  caused 
by  animals,  or  resulting  from  offenses  or  qaaei  offenses."  It  is  claimed  by 
the  defendant  \haX  this  is  an  action  for  a  quasi  offense,  and  it  is  controlled 
by  the  state  statute.  Code  Prac.  art.  28,  declares  that  "personal  actions 
are  grounded  on  four  causes:  Contracts,  ^tta^i  contracts,  offenses  and  quad 
offenses;"  and  article  32  further  defines  personal  actions  an  ling  from 
quasi  offenses  to  be  when  the  ground  of  action  is  the  injury  d(  ae  to  an- 
other by  one  of  those  faults  which  are  not  considered  as  real  crimes  or 
offenses.  It  has  not  been  questioned,  and  I  think  cannot  be  q  lestioned, 
that  the  fault  complained  of  by  the  plaintiff  is  included  witbi  .  the  defi« 
nition  of  ^^  quasi  offenses.'' 
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The  question  is  whether  this  state  statute  of  limitations  applies  to  this 
actioD.  The  action  arises  from  a  law  of  cpngress  against  discrimination 
in  the  charges  for  the  transportation  of  merchandise.  Where  there  has 
been  discrimination,  congress  has  created  a  right  of  action  in  favor  of 
the  party  against  whom  it  has  been  made  for  the  excess  of  the  charge 
collected  from  him,  as  compared  with  that  collected  from  others.  It 
is  to  be  observed  that  in  the  act  of  congress  there  is  no  limitation  as 
to  time,  and  that,  unless  the  state  statute  applies,  there  is  no  limitation. 
On  the  other  hand,  the  action  is  authorized  in  case  of  discrimination, 
with  or  without  damage;  and  to  that  extent  it  is  a  statute  in  the  nature 
of  a  statutory  provision  for  an  action  to  protect  the  interests  of  the  pub- 
lic, i.  e. ,  to  secure  a  uniform  rate  of  charge  for  the  transportation  of  mer- 
chandise by  common  carriers,  and  giving  an  action  even  in  case  the  party 
discriminated  against  had  paid  no  more  than  the  value  of  the  service  of 
transportation.  Nevertheless  it  is  a  purely  civil  action,  and,  by  denom- 
ination or  definition,  is  within  the  meaning  of  the  state  statute  of  limita- 
tions. The  question  is  whether  section  721  of  the  United  States  Revised 
Statutes,  being  a  portion  of  section  34  of  the  judiciary  act  of  September  24,' 
1789,  includes  the  limitation  or  prescription  for  actions  known  as  ^*  quasi 
offenses^'  contained  in  the  Lousiana  statute.  In  Angell  on  Limitations, 
§  24,  the  rule  is  laid  down  as  follows; 

"Under  the  34th  section  of  the  Judiciary  act  of  1789,  the  acts  of  limitations 
of  the  several  states,  where  no  special  provision  has  been  made  by  congress, 
form  a  rule  of  decision  In  the  courts  of  the  United  States;  and  the  same  effect 
is  given  to  them  as  is  given  to  them  in  the  state  courts'.'' 

This  passage  from  Angell  is  adopted  by  the  supreme  court  as  a  correct 
statement  of  the  law  in  Hanger  v.  AbhoUy  6  Wall.,  at  page  537.  In 
Townsend  v.  Jemison,  9  How.  414,  the  supreme  court  quote  approvingly 
that  in  the  courts  of  the  United  States  the  law  of  the  former  governs, 
and  say  that  "statutes  of  limitation,  unless  the  plaintifif  can  bring  him- 
self within  their  exceptions,  appertain  ad  tempua  et  modum  actumis  inslitu^ 
endsSy  and  not  ad  valorem  contractus.^  In  Mclver  v,  Ragan,  2  Wheat.  26,^ 
at  page  29,  Chief  Justice  Marshal  says:  "It  would  be  going  far  to 
add  to  these  exceptions;"  i.  «.,  those  exceptions  made  by  the  legis- 
lature. In  McCluny  v.  SiUiman,  3  Pet.  270,  where  the  act  of  con- 
gress made  it  the  duly  of  the  registers  of  the  land-oflSce  to  enter,  upon  ap- 
plication, certain  lands,  and  the  action  was  brought  against  a  register  for 
not  having  entered  lands  upon  the  proper  application  of  the  plaintiff, — 
the  action  being  an  action  upon  the  case,  and  the  statute  of  Ohio  (the 
suit  was  brought  in  the  United  States  circuit  court  in  the  district  of  Ohio) 
limited  to  six  years  all  actions  upon  the  case, — the  supreme  court  held 
that  the  plea  setting  up  the  state  statute  of  limitations  was  a  good  pleii. 
In  that  case  one  of  the  errors  assigned  was — 

"That  no  statute  of  limitations  of  the  state  of  Ohio,  then  in  force,  is  plead- 
able in  an  action  upon  the  case  brought  by  a  citizen  of  one  state  against  a 
citizen  of  another,*  in  the  circuit  court  of  the  United  States,  for  malfeasance 
or  ponfeasance  in  office  in  a  ministerial  officer  of  the  general  government, 
and  especially  when  the  plaintiff's  rights  accrued  to  him  under  a  law  of  con- 
gress." 
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In  repl}*^  to  this  objection,  the  court,  at  page  277,  say: 
''Where  the  statute  is  not  restricted  to  particular  causes  of  action,  but  pro- 
vides that  the  action,  bj  its  technical  denomination,  shall  be  barred,  if  not 
brought  within  a  limited  time,  everj  cause  for  which  the  action  may  be  prose- 
cuted is  within  the  statute.  ** 

In  R088  V.  Duval,  13  Pet.  45,  the  supreme  court  apply  the  statute  of 
limitations  of  the  state  of  Virginia  to  judgments  rendered  in  the  United 
States  circuit  courts.     At  page  60  the  court  say: 

"If  this,  then,  be  a  limitation  law,  it  is  a  rule  of  property;  and,  under  the 
thirty-fourth  section  of  the  judiciary  act,  is  a  rule  of  decision  for  the  courts  of 
the  United  States." 

In  Michigan  Ins.  Bank  v.  Eldred,  130  U.  S.  693,  9  Sup.  Ct.  Rep. 
690,  it  is  reiterated,  as  the  result  of  all  the  decisions  of  the  supreme 
court,  that  the  statutes  of  limitations  were  laws  of  the  several  states, 
and  under  the  thirty-fourth  section  of  the  act  of  1789,  in  the  absence 
of  special  provision  by  congress,  were  binding  upon  the  courts  of  the 
United  States,  as  they  would  be  upon  the  courts  of  the  state  in  which 
the  United  States  courts  sit.  In  this  case  the  supreme  court  of  this 
state  has  held  that  the  United  States  circuit  courts  had  exclusive  juris- 
diction over  the  actions  arising  under  the  act  of  congress  under  which 
this  action  is  brought.  But  I  do  not  see  that  the  exclusive  jurisdiction 
of  the  United  States  courts  affects  the  question  presented  here;  for,  if 
the  statute  would  control  the  matter  in  the  state  courts  in  case  they  had 
jurisdiction,  the  statute  is  nevertheless  the  rule  of  decision.  The  bind- 
ing force  of  the  state  statute  of  limitations  upon  the  United  States  courts 
in  cases  where  they  have  jurisdiction  comes  from  section  34  of  the  ju- 
diciary act,  and  the  statute  made  a  rule  of  decision,  in  cases  to  which 
it  applies,  equally  whether  the  state  courts  also  have  jurisdiction  or  not. 
The  statute  becomes  a  rule  of  property  in  the  United  States  courts,  if  it 
would  include  a  similar  action  in  the  state  court.  My  conclusion  is 
that  the  statute  of  limitation  of  the  state  applies  to  this  case* 

The  motion  for  a  new  trial  will  therefore  be  granted. 


c 


Ray  v.  United  States. 

(District  Court,  P.  Indianuu    April  19, 1S9S.) 

L  Olaixb  against  Ukitbd  States— LnoTATiOHs—BRBoiraous  TAZAnoir— Rbolasca 

TiON— Trusts. 

In  1872  a  statement  made  by  the  comptroUer  of  the  treasary  showed  that  a  cer- 
tain amount  had  been  erroneously  deducted  as  income  tax  zrom  the  salary  of  a 
United  States  district  judge  between  1864  and  1S69.  In  1875  a  draft  was  issued  by 
the  government  for  the  payment  of  the  claim,  but,  remaining  .unclaimed,  it  was  in 
1887  covered  into  the  treasury.  No  demand  of  payment  was  ever  made  until  1891, 
and  payment  was  then  refused.  Held^  that  after  the  draft  was  issued  the  govern- 
ment held  the  fund  in  the  nature  of  a  trust,  and  that  the  six-years  limitation  as  to 
claims  cognizable  by  the  court  of  claims  did  not  begin  to  run  until  the  date  of  the 
dmand. 
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2.  Samb. 

The  two-yean  llmitatloii  prescribed  by  Rev.  St.  f  8337,  for  actions  to  recover 
taxes  erroneously  collected,  abes  not  govern,  as  it  applies  only  when  the  gist  of  the 
claim  is  the  wrongful  act  of  the  tax  officer,  and  in  this  case  the  original  wrong  was 
cured  by  the  action  taken  by  the  department  to  refund  the  money. 

At  Law.  Action  by  John  W.  Ray»  as  administrator  of  the  estate  of 
David  McDonald,  to  recover  an  amount  deducted  as  income  tax  from 
his  salary  as  United  States  district  judge.     Judgment  for  plainti£EL 

W.  A,  Ketcham^  for  plaintiff. 

SmSLey  N.  ChaniherSy  for  the  United  States. 

Baker,  District  Judge.  This  is  an  action  by  the  plaintiff  as  admin- 
istrator of  the  estate  of  David  McDonald,  deceased,  against  the  defend- 
ant, to  recover  the  amount  of  $504.71,  deducted  as  income  tax  from  his . 
salary  as  United  States  district  judge  for  the  district  of  Indiana  between 
December,  1864,  and  August,  1869..  This  claim  is  founded  on  the  fol- 
lowing facts:  On  the  10th  day  of  May,  1872,  a  statement  was  made  by 
the  first  comptroller  of  the  treasury,  showing  that  the  sum  of  $604.71 
had  been  withheld  from  said  McDonald's  salary  as  such  judge.  This 
statement  was  referred  to  the  commissioner  of  internal  revenue,  who, 
with  the  approval  of  the  secretary  of  the  treasury,  entered  the  same  on 
a  schedule  of  claims  for  the  refunding  of  taxes  erroneously  assessed  and 
paid,  certifying  that  they  had  been  examined  and  allowed.  Thereupon 
an  account  was  stated  by  the  fifth  auditor  of  the  treasury,  which  was 
certified  by  the  first  comptroller  for  payment  on  the  2d  day  of  August, 
1875,  and  a  draft  was  dul}''  issued  for  the  sum  of  $504.71,  payable 
to  the  order  of  said  McDonald.  This  draft  was  held  in  ihe  ofiSce 
of  the  commissioner  of  internal  revenue  and  of  the  first  comptroller 
until  May  31,  1887,  when  the  first  comptroller  recommended  that  the 
amount  of  said  draft  be  paid  from  outstanding  liabilities,  to  which  it 
had  been  covered  three  years  after  its  issue,  and  deposited  in  the  treas- 
ury, on  account  of  an  erroneous  allowance  made  in  favor  of  the  draft, 
which  was  done  by  a  warrant  dated  June  80,  1887.  On  the  19th  day 
of  July,  1888,  letters  of  administration  were  duly  issued  to  the  plaintiff 
by  the  circuit  court  of  Marion  county,  Ind.,  upon  the  estate  of  said  Mo- 
Donald.  On  the  18th  day  of  May,  1891,  demand  was  made  by  the 
plaintiff  upon  the  proper  ofiicer  of  the  United  States  for  the  payment  of 
said  money  so  covered  into  the  treasury,  which  demand  was  refused, 
and  this  action  was  brought  on  the  12th  day  of  November,  1891. 

It  is  contended  that  this  claim  is  barred  either  by  section  1069  or  by 
section  3227  of  the  Revised  Statutes  of  the  United  States.  Section  1069 
provides  that — 

''Every  claim  against  the  United  States,  cognizable  by  the  court  of  claims, 
shall  be  forever  barred,  unless  the  petition  setting  forth  a  statement  thereof 
18  filed  in  the  court,  or  transmitted  to  it  by  the  secretary  of  the  senate  or  the 
clerk  of  the  house  of  representatives*  as  provided  by  law*  within  six  years 
after  the  claim  first  accrued." 

Section  3227  provides  that — 

''No  suit  or  proceeding  for  the  recovery  of  any  internal  tax  alleged  to  have 
been  erroneously  or  illegally  assessed  or  collected  without  authority,  or  of 
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any  sum  alleged  to  have  been  excessive,  or  in  any  manner  wrongfully  collected, 
shall  be  maintained  in  court,  unless  the  same  is  brought  within  two  years 
after  the  cause  of  action  accrued. " 

In  my  opinion,  the  contention  of  the  learned  counsel  for  the  respond- 
ent cannot  prevail.  The  section  last  above  quoted  embraces  claims 
where  the  action  is  grounded  on  the  wrongful  conduct  of  an  officer  em- 
powered to  act  as  collector  of  internal  tax.  The  gist  of  the  action  is  the 
wrongful  conduct  of  such  officer.  In  no  just  sense  does  the  present 
claim  arise  out  of  the  original  wrong  of  the  internal  revenue  department. 
That  was  corrected  by  the  voluntary  action  of  the  proper  officers  of  the 
treasury  department  in  1875,  and  thereafter  the  fund  in  controversy  was 
held  impressed  with  a  trust  until  1887.  I  do  not  think  the  section  first 
above  quoted  presents  a  bar  to  the  maintenance  of  this  suit.  It  is  in- 
sisted that  the  claim  in  suit  first  arose  at  the  time  between  J  864  and 
1869,  when  the  tax  was  wrongfully  deducted  and  withheld  from  the 
salary  of  Judge  McDonald.  In  this  view  I  cannot  concur.  The  United 
States,  recognizing  the  wrong  done  in  collecting  and  withholding  the 
tax,  voluntarily  stated  an  account  for  the  amount  in  controversy,  and  a 
draft  payable  to  the  order  of  Judge  McDonald  was  duly  issued  for  the 
same.  The  government  thereafter  held  this  fund  in  the  nature  of  a 
trust,  awaiting  demand  of  the  payee  or  his  legal  representative.  Rev, 
St.  1878,  §  307,  makes  a  permanent  appropriation  for  the  payment  of 
all  such  outstanding  and  unpaid  drafts.  Section  308  provides  for  their 
payment  on  the  presentation  thereof,  without  limit  of  time.  Under  such 
circumstances,  the  fund  became  impressed  with  a  trust.  U,  S.  v.  Tay- 
lor, 104  U.  S.  216;  WaddeU'a  Case,  25  Ct.  CI.  323;  Wayne  v.  U.  6'.,  26 
Ct.  CI.  274.     In  the  case  last  above  cited  the  court  say: 

*'We  now  hold  that  the  statute  of  limitation  does  not  run  against  outstand- 
ing liabilities  so  entered  in  the  books  of  the  treasury  department  for  which 
there  is  a  permanent  appropriation  and  other  provisions  by  Rev.  St.  §§  S06- 
808,  until  the  outstanding  drafts,  etc.,  are  presented,  or  demand  is  made  with- 
out the  draft,  and  its  nonproduction  is  properly  accounted  for.*' 

I  concur  in  this  construction  of  the  statute.  The  cause  of  action  in 
this  case  did  not  accrue  until  the  trust  was  repudiated;  and  six  years 
had  not  elapsed  since  such  repudiation  until  tLis  claim  was  filed*  It 
follows  that  there  must  be  judgment  for  the  claimant;  and  it  is  so  ordered. 
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United  States  v.  Gaylb. 
(District  Cawrt,  D.  South  Carolina.    April  2fi,  1809.) 

L  JUDOMBNT— VaLIDITT— MaREIE©  WoMBN. 

A  judgment  rendered  against  a  married  woman  on  an  offioial  bond,  ezeouted  by 
her  as  surety  for  her  husband,  in  South  Carolina,  in  1867,  is  void,  aa  she  was  then 
subject  to  all  oommon-iaw  disabilities. 
%,  Samb— Vacating.  .      .  ^  ,  ^ 

The  fact  that  such  judgment  was  sued  on  as  a  cause  of  action,  and  judgment  ren- 
dered against  defendant  after  she  became  discovert,  will  not  prevent  the  court 
from  vacating  the  original  judgment  and  all  proceedings  had  thereunder,  on  a  mo- 
tion made  in  that  cause. 

At  Law.  Action  by  the  United  States  against  Mittie  Gayle,  as  surety 
on  the  official  bond  of  her  husband.  Judgment  was  rendered  for  plain- 
tiff, and  was  afterwards  sued  on  as  a  cause  of  action,  and  judgment 
again  rendered  for  plaintiff.  45  Fed.  Rep.  107.  Defendant  now  moves 
to  vacate  the  original  judgment.     Granted. 

A.  Lathrop,  U.  S.  Dist.  Atty. 

C.  B.  Northropj  for  defendant. 

SiMONTON,  District  Judge.  The  defendant,  a  married  woman,  signed 
as  surety  the  bond  of  her  husband,  a  postmaster  at  Camden,  S.  C, 
on  19th  day  of  November,  1867.  At  that  date  a  married  woman  in 
South  Carolina  was  under  all  the  common-law  disabilities,  and  her  l^al 
existence  was  merged  in  that  of  her  husband.  On  4th  day  of  March  an 
action  was  begun  in  this  court  against  her  alone,  she  being  still  a  mar- 
ried woman  living  with  her  husband.  Default  having  been  made,  judg- 
ment was  obtained  and  entered  up.  The  declaration  is  as  against  a 
male.  Masculine  words  are  used  in  it  altogether,  and  there  was  nothing 
on  the  record  but  her  first  name  to  excite  the  suspicion  that  a  woman 
was  the  defendant.  No  steps  were  taken  upon  this  judgment  until  15th 
October,  1889,  when  suit  was  brought  against  the  defendant  upon  the 
judgment  as  a  cause  of  action.  She  was  then  a  widow.  She  appeared, 
and  in  her  answer  set  up  as  defenses  that  she  was  never  served  in  the 
original  case,  and  had  no  notice  of  the  suit.  She  also  averred  that  the 
bond  was  void.  After  argument  it  was  held,  on  demurrer  to  the  an- 
swer, that  the  original  judgment  imported  absolute  verity,  and  as  long 
as  it  remained  in  force,  not  reversed  or  not  avoided,  it  must  avail  as  a 
cause  of  action.  45  Fed.  Rep.  107.  A  motion  is  now  made  to  set  aside 
the  judgment  as  absolutely  void.  The  facts  stated  as  to  her  coverture 
are  not  denied.  It  is  clear  that  when  the  first  suit  was  had,  and  the 
judgment  taken  thereon,  there  was  no  person  legally  existing  as  defend- 
ant. The  judgment  was  absolutely  void.  Freer  v.  Walker,  1  Bailey,  184. 
Properly,  as  soon  as  she  got  notice  of  the  existence  of  this  judgment  after 
her  discoverture,  steps  should  have  been  taken  to  set  it  aside.  No  such 
step  could  have  been  taken  by  her  until  she  became  discovert.  When 
the  second  suit  was  entertained,  the  court  felt  bound  by  authorities,  and 
could  not  admit  the  defense  set  up;  but  if  the  original  judgment  was 


Digitized  by 


Google 


170  FEDERAX  REPORTER,  VoL  50. 

void,  we  cannot  preclude  her  present  motion  by  saying  that  it  was  merged 
in  the  new  judgment.  There  was  nothing  which  could  become  mei^ged. 
This  is  not  a  case  of  error  in  a  judgment.  There  was  no  error,  as  the 
facts  disclosed  nothing.  It  is  like  a  judgment  against  one  dead  when 
suit  began, — a  nullity.  "A  judgment  which  is  a  nullity  on  account  of 
being  rendered  against  a  corporation  that  does  not  exist  will  be  vacated, 
and,  as  a  general  rule,  all  void  judgments  will  be  so  treated.^  Freem. 
Judgra.  §  98.  It  may  be  that  the  intervention  of  the  second  judgment 
is  a  grave  difficulty.  But  the  wrong  of  enforcing  a  contract  like  this, 
and  of  compelling  the  widow  to  suffer  for  an  act  void  ab  initio^  and  in- 
capable of  confirmation  by  mere  acknowledgment,  (see  14  Amer.  &  Eng. 
Enc.  Law,  619,)  is  too  monstrous  to  be  entertained.  Let  the  judgment 
and  all, proceedings  under  it  be  vacated. 


CoMTTEZ  V.  Parkerson  d  oL 
{Circuit  Court,  JS,  D.  Louisiana.    April  23, 1893.) 

1.  Dbatr  bt  Wronopdl  Act— Plbadinq— Nbw8pap«b  Accounts. 

In  an  action  by  a  widow  to  recover  damages  for  the  killing  of  her  hntband  by  a 
mob,  when  the  petition  fuUy  sets  out  her  cause  of  action,  it  is  Improper  to  annex 
thereto  an  account  of  the  affair  as  published  in  a  newspaper  on  the  day  following 
the  killing. 

2.  Sams— Parties. 

As  all  the  parties  in  any  way  concerned  in  the  tort  are  liable  in  9oUd0t  it  Is 
proper  to  join,  as  a  party  defendant  with  the  individuals  who  participated  in  the 
killing,  the  city  in  which  the  act  was  committed,  on  the  ground  of  its  negligenoein 
not  preventing  the  killing. 

At  Law.  Action  by  Annie  Cpmitez  against  W.  S.  Parkerson,  the 
city  of  New  Orleans,  and  others,  to  recover  damages  for  the  kilHng  of  her 
husband.  Heard  on  exceptions  to  the  petition.  Sustained  in  part  and 
overruled  in  part. 

John  Q.  Flynny  for  plaintiff. 

Henry  Q.  Miller  and  Chas.  F.  Buck^  for  defendants. 

Billings,  District  Judge.  This  is  a  suit  brought  by  the  widow  of 
Loreto  Comitez  for  damages  for  the  killing  of  her  husband.  The  cause 
is  submitted  on  two  exceptions  to  the  petition  filed  by  all  the  defendants 
except  the  city  of  New  Orleans.  It  is  objected  that  an  article  from  the 
Times- Democrat  has  been  made  a  part  of  the  petition.  The  article  is 
not  properly  an  exhibit,  to  be  considered  in  connection  with  the  petition 
in  the  statement  of  the  plaintiffs  complaint.  The  averments  of  the 
plaintiff  are  made  without  this  article,  and  then  follows  the  averment 
as  follows: 

'*To  more  particularly  set  forth  the  facts  of  this  case  as  herein  charged, 
and  detailing  more  particularly  the  events  which  transpired  on  the  morning 
of  said  memorable  March  14,  1891,  petitioner  annexes  hereto  copies  of  the 
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Times-Democrat  of  March  15,  X891,  which  contains  a  full  and  complete  ac- 
coont  of  .the  transactions  of  the  day  previous,  the  14th  March,  1891,  and  makes 
same  part  of  this  petition." 

I  think  the  journalistic  account  is  superfluous,  when  considered  in 
connection  with  the  averments  of  the  petition,  which  contains,  without 
this  article,  the  complete  statement  of  the  plaintiff's  case.  It  could  not 
be  read  to  the  jury  without  producing  an  effect  distinct  from  and  in  ad- 
dition to  the  mere  statement  of  the  case  which  the  plaintiff  intends  to 
offer  proofs  in  support  of.  It  would  produce  an  effect  which  should 
come  from  proofs  adduced  in  the  manner  which  the  law  directs,  viz., 
from  witnesses  giving  their  testimony  under  oath,  and  liable  to  cross-ex- 
amination. It  is  therefore  not  only  superfluous,  but  unauthorized,  and 
the  exception  to  it  is  maintained. 

The  other  exception  urges  the  improper  joinder  of  the  exceptors  with . 
the  city  of  New  Orleans  as  joint  defendants  in  the  same  action.  The 
individuals  are  sued  for  the  killing,  and  the  city  for  not  preventing  the 
killing.  At  the  common  law,  in  a  trespass  all  are  principals,  and  all 
and  each  of  the  trespassers  are  liable  for  all  the  injury  done.  5  U.  S. 
Dig.  p.  537,  tit.  "Trespass,"  159.  Among  those  who  must  make  repa- 
ration for  a  trespass  are  "all  who  contributed  to  the  action  either  by  do- 
ing what  he  ought  not,  or  by  omitting  what  he  ought  to  have  done,"  (3 
Puff.  Law  Nat.  par.  4,  p.  216;)  and  when  several  persons  have  been 
jointly  concerned  in  the  commission  of  the  wrongful  act,  they  may  all 
be  made  defendants,  and  charged  as  principals,  or  the  plaintiff  may  sue 
one  or  more  of  them,  at  his  election,  (Add.  Torts,  p.  67;  1  Chit.  PI. 
86.)  Our  own  Code  provides  (Rev.  Civil  Code,  art.  2315)  that  every 
act  whatever  of  man  which  causes  damages  obliges  him  by  whose  fault 
it  happened  to  repair  it.  Article  2316:  That  every  person  is  responsi- 
ble for  the  damage  he  occasions,  not  merely  by  his  act,  but  by  his  neg- 
ligence, etc.;  and  in  the  concluding  article  on  offenses  and  quasi  of- 
fenses, (article  2324,)  there  is  the  provision  as  to  solidary  liability  of  . 
wrongdoers  as  follows:  "  He  who  causes  another  to  do  an  unlawful  act, 
or  assists  or  encourages  in  the  commission  of  it,  is  responsible  in  solido 
with  that  person  for  the  damages  caused  by  such  act."  While  it  is 
possible  that  the  strict  meaning  of  the  words  "causes,"  "assists,"  or 
"encourages"  might  not,  if  employed  under  other  circumstances,  include 
failure  or  omission  to  prevent,  it  is  also  dear  that  it  was  the  intention  of 
the  legislature  in  article  2324  to  make  all  who  were  liable  for  an  unlaw- 
ful act  liable  in  solido.  In  Vredenburg  v.  Behan^  33  La.  Ann.  627,  whei-e 
the  suit  was  against  the  members  of  a  club  whose  agent  had  been  guilty 
of  negligence,  the  court  affirmed  a  judgment  given  in  solido. 

The  city  of  New  Orleans  is  sued  along  with  the  individual  defendants 
for  damages  for  an  unlawful  killing.  It  is  averred  in  the  plaintifTs  pe- 
tition that  the  individuals  committed  the  unlawful  act,  and  that  the 
city  contributed  to  it  by  an  antecedent  default,  in  that  it  did  not  prevent 
it.  The  damages  are  for  an  act  in  which  ail  the  defendants  in  law,  ac- 
cording to  the  pleadings,  joined.  They  are  therefore,  according  to  the 
general  rules  of  pleading,  as  well  as  by  the  provisions  of  the  Civil  Code, 
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properly  joined  as  defendants  in  this  action.  The  exception  as  to  the 
newspaper  article  is  therefore  maintained.  The  exception  of  misjoinder 
is  overruled,  and  the  defendants  have  10  days  in  which  to  answer  the 
plaintiff's  petition. 


Lapsley  v.  Union  Pag.  R.  CJo. 
(Ci/rcuU  CovrU  N.  D.  Iowa.    October  10, 189L) 

L  AcoiT)BNT8  AT  Ratlwat  Crossingb— Rinoino  Belu 

Under  the  statutes  of  Iowa,  in  cities  the  employes  of  a  railway  coiopany,  operat- 
ing its  trains  are  required  to  commence  to  ring  the  bells  60  rods  beiore  reaching 
the  crossing,  and  to  continue  to  ring  it  until  the  crossing  is  reached,  and  the  omis- 
sion to  comply  with  this  statute  is  negligence. 

2.  Bame— Rate  ov  Speed  at  GRoesiNO. 

There  being  no  statute  regulating  the  rate  of  speed  at  crossings,  the  common-law 
rule  applies,  which  is  that  the  duty  and  obligation  rests  at  all  times  upon  the  rail- 
road company  to  use  ordinary  care  and  prudence  in  the  management  of  its  trains 
in  approaching  crossings,  so  that  no  unnecessary  risk  or  hazard  shall  be  cast  upon 
the  public,  who  have  the  right  to  pass  over  said  crossing,  taking  into  consideration 
their  location  and  surroundings. 

8.  Same—Flagman  and  Gates  at  Crossings. 

The  question  of  whether  the  railroad  company  should  have  flagmen  or  gates  at 
crossings,  in  the  absence  of  statutes,  depends  likewise  on  the  oircumstances,  such 
as  the  amount  of  travel  over  the  crossing,  the  obstructions,  etc.,  and  Is  a  matter  of 
fact  to  be  determined  by  the  jury. 

i.  Same— Imputed  Negligence. 

Where  a  woman  is  riding  on  the  back  seat  of  a  two-seated  spring  wagon,  which 
is  driven  by  her  brother^  Who  owns  the  team  and  wagon,  and  over  which  she  has 
no  control,  and  she  is  injured  in  a  collision  at  a  crossing  by  a  railway  train,  if  the 
negligence  of  the  brother  in  driving  upon  the  crossing  contributes  to  said  injury, 
Tield^  that  said  contributory  negligence  cannot,  as  a  matter  of  law,  be  imputed  to  her. 

At  Law.  Action  by  James  J.  Lapsley,  administrator  of  the  estate  of 
Eliza  J.  Lapsley,  against  the  Union  Pacific  Railroad  Company,  to  re- 
cover damages  for  causing  the  death  of  his  intestate*  Verdict  and  judg- 
ment for  plaintiff  in  the  sum  of  $1,000. 

A.  S.  Wilson  and  S.  H.  Marshy  for  plaintiff. 

Wright  &  Hubbard  and  Wright  &  Baldwin^  for  defendant. 

Shiras,  District  Judge,  (charging  jury.)  In  this  case  the  plaintiff, 
as  administrator  of  the  estate  of  Eliza  J.  Lapsley,  seeks  to  recover 
against  the  defendant  company  for  the  amount  of  damages  it  is  claimed 
was  caused  to.  the  estate  of  Eliza  J.  Lapsley  by  reason  of  the  fact  that 
in  November  a  year  ago  Miss  Lapsley  was  killed  by  an  accident  hap- 
pening upon  the  track  of  the  defendant  company.  In  order  o  entitie 
the  plaintiff  to  recover  under  circumstances  of  this  kind,  it  is  not 
sufficient  simply  to  show  that  an  accident  has  happened,  an(  that  in- 
jury or  death  has  resulted  therefrom,  the  accident  being  can  ed  by  a 
collision  with  the  train  of  the  defendant  upon  the  road  of  the  <  efendant 
company.  The  burden  is  upon  the  plaintiff  of  going  further,  s  id  show- 
ing, in  the  first  instance,  by  a  fair  preponderance  of  the  credi  )le  testi- 
mony in  the  case,  that  the  accident  was  caused  by  negligence 


ipon  the 


part  of  the  railway  company.     In  other  words,  this  action  is  oi  e  that  is 
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based  on  the  charge  of  negligence,  and  the  burden  is  upon  the  plaintiff 
of  establishing  it  in  the  first  instance.  In  this  case  there  are  three  alle- 
gations of  negligence  made  against  the  defendant  company.  Before  pass- 
ing to  them,  however,  I  will  say,  gentlemen,  that  the  main  facts  in  the 
matter  are  not  in  dispute  between  the  parties.  The  evidence  shows 
without  contradiction  that  in  November  a  year  ago  Miss  Lapsley  was  in 
a  wagon,  being  driven  along  the  line  of  Leech  street  in  this  city,  and  that 
that  street  intersects  or  crosses  the  line  of  the  defendant  company;  that 
while  the  wagon  was  being  driven  over  the  track  of  the  defendant  com- 
pany it  was  struck  by  a  train  belonging  to  the  defendant  company,  and 
that  Miss  Lapsley  was  thrown  out,  and  received  injuries  which  caused  her 
immediate  death.  It  is  charged  in  the  petition  that  the  defendant  com- 
pany was  guilty  of  negligence  in  three  particulars.  In  the  first  place,  it 
is  said  that  there  was  no  proper  signal  given  of  the  approach  of  the  train. 
Now,  gentlemen,  before  passing  to  the  particular  facts,  I  should  say  to 
you  that  under  the  law  of  Iowa  railroad  companies  have  the  right  to  place 
their  tracks  and  run  their  trains  upon  a  level  with  other  highways;  in 
other  words,  under  the  law  of  Iowa,  a  railway  track  and  a  public  high- 
way, like  a  street  in  the  city,  may  be  legally  placed  upon  the  same  grade 
and  intersect  each  other;  so  that  as  a  necessary  consequence  it  follows  thav 
in  passing  trains  along  the  track  of  the  railway  company  and  persons  driv- 
ing vehicles  along  the  street,  where  the  street  and  railway  track  intersect 
each  other  upon  the  same  level,  there  will  be  therefore  necessarily  danger 
of  collision  unless  proper  care  is  exercised  by  both  parties  to  prevent  a 
collision  at  any  given  time.  Therefore,  under  this  law,  the  railroad  com- 
pany had  a  right  to  have  its  track  where  it  was,  and  to  run  its  trains  over 
and  along  that  track.  Also,  the  public  had  a  right  to  pass  over  Leech' 
street, — to  drive  vehicles  over  the  same;  but  by  reason  of  the  fact  that 
there  would  be  danger  of  a  collision  unless  proper  care  is  exercised  on  the 
part  of  both  the  railway  company  and  the  persons  using  the  street  or  high- 
way, the  law  imposes  upon  both  parties  the  duty  and  obligation  of  using 
and  exercising  proper  care, — such  care  as  a  reasonable  and  prudent  man 
should  exercise  in  view  of  the  circumstances  that  surround  them  at  the 
time  that  either  or  both  parties  purpose  to  make  use  of  the  legal  right 
that  they  have, — on  the  part  of  the  railway  company  of  running  its  train 
on  its  line  of  track  over  the  highway,  and  on  the  part  of  the  citizens 
of  passing  over  the  street  across  the  track  of  the  railway  company,  when 
they  know  that  there  is  a  liability  or  a  possibility  of  trains  coming  along 
that  track.  Now,  the  amount  of  care  or  duty  that  is  required  by  the 
law  is  the  same  as  to  both.  The  same  rule  is  applied  to  both  the  rail- 
way company  and  to  the  individual  citizen;  and  that  is,  as  I  have  al- 
ready said,  the  duty  of  exercising  the  amount  of  care  and  caution  and 
skill  that  ordinarily  prudent  men  should  exercise  in  view  of  the  circum- 
stances that  surround  them  at  the  parti^lar  time.  Furthermore,  it  is 
a  principle  of  law  that  when  human  lifot  or  limb  may  be  put  at  risk  or 
danger  the  care  and  caution  and  the  skill  that  should  be  exercised  is 
higher  or  greater  than  under  circumstances  where  human  life  and  limb 
may  not  be  put  at  risk  or  danger. 
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As  I  have  before  stated  to  you,  the  plaintiflF  makes  in  this  case  three 
charges  of  negligence  against  the  defendant  company  in  the  running  and 
management  of  its  train  at  this  particular  time  when  the  accident  hap- 
pened. The  tirst  is  that  no  proper  signal  was  given  of  the  approach 
of  the  train.  The  statute  of  Iowa  requires  that,  when  approaching  a 
crossing  where  a  highway  intersects  or  crosses  a  railway  track,  it  is  the 
duty  of  the  company  to  cause  the  whistle  upon  the  engine  to  be  sounded 
by  two  sharp  blasts  of  the  whistle,  and  that  the  bell  must  be  rung  con- 
tinuously from  that  time,  and  from  that  point,  to  wit,  60  rods  from  the 
crossing,  until  the  crossing  is  reached,  with  a  proviso  that  in  the  case 
of  cities  the  blowing  of  the  whistle  may  not  be  required.  In  other  words, 
the  railway  companies,  in  case  of  cities,  where  they  are  within  the  lim- 
its of  cities,  may  be  excused  from  giving  the  signal  by  the  blast  of  the 
whistle.  Therefore,  so  far  as  this  case  is  concerned,  as  the  evidence 
shows  and  it  is  admitted  that  this  accident  happened  within  the  limits 
of  the  city  of  Sioux  City,  the  question,  so  far  as  statutory  obligation  is 
concerned,  comes  down  to  the  ringing  of  the  bell.  Therefore  I  charge 
you  that  the. law  is,  under  the  statute  of  Iowa,  that  the  duty  and  obli- 
gation rests  upon  the  railway  company  of  giving  a  signal  when  a  train 
approaches  within  60  rods  of  a  street  or  highway  crossing  by  the  ringing 
of  the  engine  bell,  and  the  ringing  should  be  continued,  under  the  stat- 
ute, from  that  point  up  to  the  time  that  the  locomotive  may  reach  the 
crossing  or  highway.  Now,  it  is  charged  by  the  plaintiff  that  this  signal 
was  not  given,  and  that,  as  a  consequence  thereof,  the  plaintiff  and  the 
person  who  was  injured  failed  to  receive  notice  of  the  approach  of  the 
train,  and  thereby  the  accident  happened  that  caused  the  death  of  Miss 
Lapsley.  Of  course,  as  you  understand,  gentlemen,  the  purpose  and 
object  of  requiring  a  signal  of  any  nature  to  be  given  when  a  train  is  ap- 
proaching a  crossing  or  highway  is  that  thereby  warning  may  be  given 
to  the  parties  who  are  about  to  pass  over  the  railroad  track  of  the  ap- 
proach of  the  train,  so  that  they,  on  their  part,  may  be  warned  of  the 
approach  of  the  train,  and  exercise  due  care  for  their  own  protection. 
Now,  gentlemen,  it  is  a  question  of  fact  to  be  determined  by  you,  under 
the  evidence  in  this  case,  whether  or  no  this  train  which  struck  the 
wagon,  and  which  ciiused,  in  that  sense,  the  death  of  Miss  Lapsley, — 
whether  or  not,  as  that  train  approached  this  crossing  or  intersection  of 
Leech  street,  the  bell  was  rung  in  accordance  with  the  requirements  of 
the  statute,  and  in  such  manner  as  to  accomplish  the  purpose  of  its  re- 
quirement. The  evidence  is  in  conflict  upon  that  subject,  and  it  is  for 
you  to  determine  what  the  fact  is.  All  I  can  say  to  you  is  that  the  stat- 
ute of  Iowa  requires  that  notice  be  given  by  the  ringing  of  the  bell.  If 
the  evidence  satisfies  you  that  the  bell  was  rung,  then  negligence  in  that 
particular  is  not  shown  against  the  defendant  compan3\  On  the  other 
hand,  if  the  evidence  satisfies  you  by  a  fair  and  reasonable  preponder- 
ance that  the  bell  was  not  run§,  then  that  justifies  you  in  finding  that  in 
that  particular  the  railroad  coiApany,  through  its  failure  to  observe  this 
statutory  requirement,  was  guilty  of  negligence;  and,  if  that  contributed 
to  or  aided  in  causing  the  accident,  that  justifies,  you  in  finding  that  the 
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charge  of  negligence  in  thie  particular  is  made  out  against  the  railway 
company.  It  is  for  you  to  decide  what  the  facts  in  that  particular  are. 
The  next  charge  of  negligence  is  that  the  train  was  run  at  a  high  and 
unnecessary  rate  of  speed.  Now,  gentlemen,  there  is  no  law  in  this  state 
that  fixes  the  rate  of  speed — ^that  is,  the  number  of  miles  per  hour — that 
a  train  may  run  under  the  circumstances  surrounding  this  transaction. 
The  rule,  therefore,  to  be  applied  is  the  common-law  rule — ^the  common- 
law  rule  that  the  duty  and  obligation  rests  at  all  times  upon  the  railroad 
company  to  use  proper  care — ordinary  care  and  prudence — ^in  the  running 
and  management  of  its  trains,  so  that  no  unnecessary  risk  or  hazard 
shall  be  cast  upon  the  public.  So  you  see,  therefore,  that  the  question 
as  to  the  rate  of  speed,  whether  it  is  negligence  to  run  a  train  at  a  given 
rate  of  speed,  depends  upon  the  facts  and  circumstances  surrounding 
the  case.  As  has  been  said  by  counsel,  when  a  train  is  running  out 
upon  the  open  prairie, — ^in  the  open  country, — ^where  there  is  not  much 
liability  to  meet  people  crossing  a  track,  and  other  sufficient  signals  are 
given,  the  cars  may  be  run  at  a  high  and  rapid  rate;  and  there  is  no  law 
that  would  require  them  to  check  the  rate  of  speed  when  they  are  approach- 
ing the  crossing,  if  the  circumstances  and  surroundings  of  that  crossing 
are  such  that,  with  the  signals  that  they  have  given,  reasonable  warning  of 
the  approach  of  the  train  is  given  to  the  public.  You  see  that  is  the  test. 
The  train  must  be  run  at  such  rate  of  speed,  and  accompanied  by  such 
signals,  as  that,  as  they  approach  these  crossings  or  highways,  a  reasonable 
warning  may  be  given  to  the  public  in  order  that  any  person  desiring  to 
cross  may  receive  reasonable  warning  of  the  approach  of  the  train,  and 
be  able  to  take  proper  care  for  his  own  safety.  When  trains  are  run  into 
a  city  or  place  where  there  is  a  large  amount  of  travel  that  may  be  ex- 
pected to  cross  the  railroad  track  at  a  given  point,  at  the  intersection  of  a 
given  street,  then  the  speed  at  which  the  train  may  be  rightfully  run 
tiiere  depends,  as  you  see,  on  the  circumstances  that  surround  that  par- 
ticular crossing.  Now,  in  determinii^  that,  you  must  take  into  account 
the  surroundings  of  the  crossing,  the  opportunities  that  parties  may 
have  who  are  coming  down  upon  the  street  for  the  purpose  of  crossing 
the  railroad  track  of  observing  and  seeing  trains.  If  there  are  no  ob- 
structions in  the  way,  no  buildings  about  the  comers,  so  that  persons 
driving  along  the  street  or  highway  have  a  full  opportunity  of  seeing 
the  trains  as  they  come  in  either  direction  for  quite  a  distance,  and 
in  that  way,  by  the  use  of  reasonable  care  on  their  part,  may  receive 
warning  of  the  approach  of  trains,  why  then,  in  the  exercise  of  or- 
dinary care,  the  railroad  company  would  be  justified  in  running  its 
trains  at  a  more  rapid  rate  of  speed  than  it  would  be  if  the  crossing 
was  not  80  situated.  Now,  if  you  have  a  case  in  which,  by  reason 
of  buildings  or  other  natural  obstructions,  like  trees  or  embankments, 
or  the  shape  of  the  ground  from  a  cut  or  embankment,  or  whatever 
it  may  be,  the  &ct  is  that  persons  driving  down  and  along  the  high* 
way  have  their  view  obstruoted,  and  they  would  be  unable,  by  rea- 
son of  these  obstructiops,  to  see  the  cars  at  any  distance,  then  the  rail- 
road company  must  ran  ita  trains  and  determine  the  speed  of  trains 
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with  ireference  to  those  &ct8;  the'  test  being  always,  as  I  said,  that  the 
running  and  management  of  the  train  must  be  with  reference  to  this 
rule,  that  no  unnecessary  risk  or  hazard  must  be  throwi^,  ujwn  the  pub- 
lic who  are  there  rightfully  in  the  use  of  the  highway.  The  public  have 
a  right  to  be  on  the  highway;  the  railroad  company  has  a  right  to  ran 
its  trains  upon  its  track;  but  both  of  them  must  use  this  right  that  they 
have  with  reference,  you  see,  to  the  duty  which  it  owes  to  the  other  party. 
Therefore  the  duty  and  obligation  upon  the  railroad  company  is  to  run  its 
train  at  such  rate  of  speed  as  will  not  cast  any  unnecessary  risk  or  hazard 
upon  those  who  are  using  the  highway.  Therefore,  with  reference  to  the 
speed  of  the  train,  it  is  for  you  to  determine  under  the  evidence  whether 
or  no  that  charge  of  negligence  is  or  is  not  made  out,  the  burden  being  on 
the  plaintiff.  Does  the  evidence  satisfy  you  that  the  train  was  running 
at  this  particular  place  at  such  rate  o/  speed  as  that,  taking  into  account 
the  signals  that  were  in  fact  given  and  intended  to  be  given  by  the  com- 
pany, and  provided  for, — was  the  rate  of  speed  at  which  that  train  was 
run  of  such  character  as  to  thereby  cast  unnecessary  risk  and  hazard 
upon  the  persons  rightfully  in  the  use  and  occupancy  of  the  street  or 
highway  at  the  crossing?  If  the  evidence  satisfies  you  that  the  train 
was  run  at  a  speed  that  cast  this  unnecessary  risk  and  hazard  upon  those 
who  were  using  the  highway  rightfully,  that  justifies  you  in  finding  that 
in  this  particular  the  railroad  company  was  negligent,  and,  if  that  neg- 
ligence aided  or  caused  the  accident,  it  would  justify  you  in  that  r^ard 
in  finding  that  issue  in  favor  of  the  plaintiff.  Of  course,  if  the  evi- 
dence fails  to  satisfy  you  of  that  fact,  as  I  have  said,  the  burden  being 
on  the  plaintiff,  then  on  that  issue  your  verdict  would  be  for  the  defend- 
ant, or  your  finding  would  be  for  the  defendant  upon  that  issue. 

The  third  charge  of  negligence  contained  in  the  petition  is  that  there 
was  no  fiagman  or  other  means  of  warning  placed  at  this  intersec- 
tion of  Leech  street  with  the  line  or  track  of  the  defendant  company. 
Now,  there  are  circumstances  that  may  surround  railroad  companies, 
such  as  the  amount  of  business,  the  amount  of  travel  over  the  street,  the 
obstructions  that  surround  the  intersection  of  the  street  or  the  highway, 
that  may  require  of  the  railroad  company,  not  alone  the  giving  of  sig- 
nals by  the  ringing  of  the  bell  or  the  sounding  of  the  whistle  or  means 
of  that  kind,  but  may  also  require  of  them,  in  the  exercise  of  proper 
care  and  prudence  upon  the  part  of  the  railway  company,  the  placing 
of  flagmen  at  the  crossings,  or  the  placing  of  gates,  or  some  means  by 
which  the  public  will  be  warned  of  the  approach  of  the  train  by  signals 
that  are  given  either  by  flagmen  or  the  lowering  or  raising  of  gates,  so 
that  the  persons  who  come  down  and  along  the  highway  ara  warned 
thereby  that  there  is  danger  by  reason  of  the  coming  of  a  trai  i.  The 
law  does  not  define  the  way  that  should  be  done,  excepting  u  ider  the 
some  general  rule  that  I  have  already  given  you.  The  d  ity  and 
obligation,  as  I  have  already  said,  is  upon  the  railway  con  paxxj  to 
take  all  reasonable  care  and  prudence  to  so  manage  the  rur  ling  of 
its  train,  induding  the  care  of  crossings, — the  protection  in  th  it  sense 
of  the  orossingSi — as  that  the  cars  and  trains  may  be  passed   )ver  the 
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highway  without  casting  any  unneceBsary  risk  or  hazard  npon  the 
people  who  use  the  crossing.  Now,  then,  if  the  surroundings  of  the 
crossing  are  of  such  a  nature,  the  obstructions  about  it  are  of  such  a 
nature,  and  the  amount  of  travel  upon  the  highway  is  of  such  a  nature, 
as  that  in  the  exercise  of  this  duty,  which  the  railroad  company  owes  to 
the  public,  of  the  exercise  of  ordinary  care  for  the  protection  of  the  public 
against  danger  from  the  passage  of  trains,  as  to  require  the  placing  of 
flagmen,  or  the  placing  of  gates,  or  other  like  means  of  warning^  if  the 
evidence  satisfies  the  jury  that  that  was  required  of  the  railway  company, 
and  it  was  not  done, — then  that  justifies  the  finding  that  in  that  particular 
the  railway  company  had  failed  to  exercise  the  degree  of  care  which  the 
law  required  of  them,  and  of  course  justifies  the  finding  of  a  verdict  of 
negligence  in  that  particular.  Of  course,  before  you  can  find  that,  you 
must  be  satisfied  from  the  evidence  that  the  facts  and  circumstances  sur- 
rounding the  parties  at  the  place  were  such  as  to  require  of  the  railway 
company  the  exercise  of  this  d^ree  of  care  for  the  protection  of  the 
public  upon  the  highway. 

Now,  gentlemen,  in  deciding  all  questions  of  this  kind  you  must  re- 
member that  you  are  to  place  yourselves  as  near  as  may  be  in  the  posi- 
tion that  the  parties  occupied  just  prior  to  the  happening  of  the  accident. 
It  is  a  familiar  and  common  saying  that  hindsight  is  better  than  fore- 
sight. It  is  not  that  we  can  look  back  and,  in  the  light  that  is  now  thrown 
upon  the  transaction,  say  that  now,  looking  at  it  in  view  of  the  accident  as 
it  happened,  that,  if  thus  and  so  had  been  done,  or  this  and  that  had  not 
been  done,  the  accident  would  not  have  happened.  That  is  not  a  fair 
way  of  viewing  the  position  of  the  parties.  The  question  is,  taking  the  po- 
sition of  the  parties  and  the  situation  cf  affairs  as  it  was  just  prior  to  the 
accident,  as  the  matters  then  stood,  what  was  then  and  there  required  of 
the  parties  in  the  exercise  of  ordinary  care  and  pradence?  Now,  then, 
looking  at  that  crossing  before  this  accident  happened,  we  will  say  on  the 
morning  of  that  day, — ^looking  at  that  crossing,  its  nature,  its  character, 
and  the  obstructions  that  were  round  about  it,  whatever  they  may  have 
been,  taking  into  account  the  speed  at  which  the  railway  company  ex- 
pected to  run  its  trains  over  that  crossing,  taking  into  account  all  of  those 
circumstances, — it  is  for  you  to  say  then  whether,  as  the  company  then 
stood,  and  as  the  circumstances  then  appeared,  the  company  did  or  did 
not  exercise  proper  care  and  prudence  on  its  part,  whether  it  required 
the  placing  of  flagmen  or  the  placing  of  gates  or  any  other  means  of 
warning  at  this  crossing.  These  remarks  that  I  have  made  apply  to 
these  other  questions  of  negligence.  We  are  to  look  at  it  as  it  would 
appear  to  reasonably  fair  and  prudent  men  immediately  prior  to  the  time 
of  the  happening  of  the  accident.  If  the  evidence  has  failed  to  satisfy 
you  that  the  defendant  was  guilty  of  negligence  in  any  of  the  three  par- 
ticulars that  I  have  named  before  you,  that  ends  the  case.  Then  the 
plaintiff  has  failed  to  make  out  the  charge  of  negligence  against  the  rail- 
road company;  and,  that  being  the  case,  then  your  verdict  must  be  for 
the  defendant.  If,  however,  under  the  evidence,  you  find  that  the 
defendant,  under  the  instructions  that  I  have  given  you,  was  guilty  of 
v.60F.no.2— 12 
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negligence  in  anyone  or  more  of  the  three  particulars  that  I  have  named 
to  you,  and  that  by  reason  thereof  the  accident  was  caused  which  re- 
sulted in  the  death  of  Miss  Lapsley,  then,  so  far  as  this  question  of  the 
negligence  of  the  defendant  is  concerned,  your  finding  would  be  for  the 
plaintiff,  and  you  would  be  required  to  determine  the  questions  that 
arise  under  the  defense  of  contributory  negligence. 

Now,  it  is  a  principle  of  law  that  where  the  negligence  of  both  parties 
combine  to  produce  the  accident,  then  neither  one  can  recover  as  against 
the  other.  The  law  does  not  attempt  to  separate  out  the  consequences 
of  the  negligence  of  the  one  party,  as  distinguished  from  the  negligence 
of  the  other.  If  the  negligence  of  both  parties  contribute  to  or  aid,  as 
the  proximate  cause  or  causes  in  the  producing  of  the  accident,  then  nei- 
ther one  can  recover  from  the  other,  and  this  is  what  is  known  in  law  as  the 
defense  of  contributory  negligence.  As  I  have  said  to  you ,  gentlemen ,  the 
law  places  upon  the  party — the  citizen,  the  individual — who  is  about  to 
use  a  highway  or  street  which  crosses  over  a  railway  track  the  duty  of 
using  due  care,  ordinary  prudence,  foresight,  and  caution  for  his  own 
protection.  A  person  is  not  justified,  when  he  is  approaching  a  railway 
crossing,  in  simply  driving  over  it  without  taking  any  precautions  at  all 
to  see  whether  there  is  a  train  approaching.  It  is  his  duty  to  know  and 
he  is  bound  to  know  that  there  may  be  trains  coming  down  upon  that 
track.  As  you  drive  down  along  a  street  or  highway,  and  you  see  that 
there  is  a  railroad  track  laid  ^own  across  that  street  or  highway,  as  you 
approach  it,  your  own  common  sense  tells  you  that  may  be  a  place  of 
danger.  You  know  the  purposes  for  which  those  rails  are  laid  there.  It 
is  intended  that  trains  should  pass  over  them,  and  you  know  that  railroad 
trains  are  run  at  a  very  considerable  rate  of  speed,  and  in  many  instances 
at  a  high  rate  of  speed,  and  that  they  may  rightfully  run,  under  proper 
circumstances,  at  a  high  rate  of  speed.  You  know  that  trains  are  com- 
posed of  many  cars;  that  they  are  very  weighty;  and  that  it  is  impossi- 
ble, in  the  nature  of  things,  to  always  stop  a  train  promptly;  and  that, 
therefore,  as  you  approach  that  crossing,  if  there  is  a  train  coming  upon 
the  track,  if  you  attempt  to  pass  over  it  you  may  be  subjected  to 
risk  and  danger  by  so  doing.  Hence  the  law  places  on  you,  as  you 
approach  the  crossing,  the  exercise  of  due  care  and  caution  for  your  own 
protection;  just  as,  in  the  case  of  a  railroad  company,  what  a  party 
should  do  as  he  approaches  one  of  these  crossings  would  depend  on  the 
surrounding  circumstances.  If  you  are  driving  in  an  open  country,  and 
the  railroad  track  is  in  sight  for  a  long  distance  on  either  side  of  you,  the 
law  expects  you  to  exercise  your  senses  of  sight  and  hearing,  and  that 
you  will  be  careful  to  see  whether  or  no  there  is  a  train  approaching, 
and  whether  you  can  or  cannot  safely  attempt  to  make  the  croi  sing;  and 
you  are  not  justified  in  attempting  to  make  the  crossii^  if  tl  e  train  is 
approaching  so  close  as  that,  if  you  attempt  to  make  that  croi  sing,  you 
will  thereby  run  the  risk  or  danger  of  injury.  Now,  then,  wh(  i  a  cross- 
ing is  obstructed —  I  may  say,  however,  further,  as  you  a  proach  a 
railroad  track  in  an  open  country,  and  you  have  full  opportun  ty  of  see- 
ing the  tracks  for  quite  a  distance,  and  if  you  fairly  use  youi  senses  oif 
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Bight  and  hearing,  the  law  places  no  obligation  upon  ^rou  unnecessarily 
to  stop.  If  you  can  fairly  see  the  track,  and  use  fair  caution  and  pru- 
dence for  your  own  protection  without  stopping  your  horses,  you  are  not 
obliged  to  do  that.  So,  when  you  approach  a  crossing  in  the  city  or  the 
town,  the  question  whether  you  should  or  should  not  be  required  to  stop 
your  horses  before  you  get  upon  the  track  depends  upon  the  facts  and 
circumstances  that  surround  you  at/the  time.  You  have  a  right  to  use 
the  highway.  You  have  a  right  to  pass  over  the  crossing.  You  have  a 
right  to  assume  that  the  railroad  company  on  its  part  will  give  all  nec- 
essary and  usual  signals  and  warnings  of  the  approach  of  the  train.  You 
have  a  right  to  go  towards  the  track  expecting  that  those  signals 
and  warnings  will  be  given.  Then,  taking  into  account  all  of  the  cir- 
cumstances that  surround  the  particular  crossing,  the  law  requires  you 
now  to  use  that  amount  of  caution  and  skill  and  prudence  for  your  own 
protection  that  ordinarily  prudent  men  should  exercise  under  like  cir- 
cumstances. If  there  are  obstructions  in  the  way  of  such  character  as 
that  they  prevent  your  seeing  the  track  as  you  come  close  up  to  it, — 
that  it  is  impossible  by  the  use  of  your  sight  to  ascertain  whether  or  no 
in  fact  a  train  is  or  is  not  approaching,— does  not  then  common  pru- 
dence upon  your  part  require  you  to  approach  that  track  more  carefully, 
being  more  upon  your  guard  in  that  particular,  than  if  you  were  driving 
down  upon  a  track  in  an  open  country,  where  your  sight  is  unobstructed, 
and  where  you  can  see  a  long  distance,  and  be  satisfied  in  that  way  that 
there  is  in  fact  no  train  approaching  close  to  you?  If,  however,  the  ob- 
structions are  of  such  a  nature  that  quite  a  distance  before  you  reach  the 
track  you  cannot  see  a  train,  what  assurance  have  you,  as  you  approach 
the  track,  that  a  train  may  not  be  coining  there?  The  law  does  not  say 
absolutely  that  you  should  stop  your  horses,  or  that  you  should  not  stop 
your  horses.  It  says  that  you  must  do  whatever  ordinarily  prudent  men 
should  do  under  the  circumstances  that  surround  you  at  that  time,  in 
order  that  you  may  fairly  ascertain  whether,  in  the  exercise  of  reason- 
able care  upon  your  part,  you  can  pass  upon  that  track  in  safety.  The 
law  imposes  upon  you  the  duty  of  using  the  same  degree,of  care  that  the 
railroad  company  is  expected  to  exercise  for  your  own  protection;  and 
if  you  fail  in  doing  that,  and  drive  upon  the  track,  and  you  are  injured, 
and  your  negligence  in  that  way  contributed  to  your  injury,  you  cannot 
recover  from  the  railroad  company,  even  though  the  railroad  company 
may  be  negligent  in  the  management  of  its  train.  Then  we  would  have 
a  case  where  the  negligence  of  the  two  parties  contributed  to  produce  the 
accident,  and,  as  I  have  said,  in  that  case  neither  party  can  recover 
from  the  other. 

Now,  gentlemen,  the  evidence  in  this  case  shows  that  the  deceased, 
Miss  liapsley,  was  in  a  wagon,  driven  by  her  brother,  and  that  there  was 
one  or  two  other  members  of  the  family  in  the  wagon.  The  evidence  has 
shown  you  the  facts  and  circumstances  as  to  how  they  came  to  be  there; 
how  they  passed  down  on  Leech  street,  and  drove  towards  this  cross- 
ing, and,  as  the  horses  and  wagon  passed  over  and  upon  that  track,  that 
they  were  struck  by  a  train  or  locomotive  upon  the  defendant's  railway; 
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that  Miss  Lapsley  was  thrown  out  of  the  wagon,  and  received  the  in- 
juries that  caused  her  death.  There  is  no  dispute  over  those  facts.  The 
question  is,  on  this  defense  of  contributory  negligence,  whether  or  no 
proper  care  and  prudence  was  or  was  not  exercised  in  the  manner  in 
which  that  wagon  approached  that  crossing.  You  have  had  before  you, 
gentlemen,  the  evidence  that  shows  what  the  circumstances  were.  Now, 
the  first  question  for  you  to  determine  under  the  evidence  is  whether  or 
no  the  parties  who  were  in  charge  of  that  wagon  approached  that  cross- 
ing using  due  and  proper  care, — that  amount  of  care  and  prudence 
which  the  facts  and  circumstances  that  surrounded  them  at  the  time 
required  at  their  hands.  The  whole  evidence  is  before  you.  The  rule 
of  law  is  that  persons  are  required  to  use  ordinary  prudence — ordinary 
care — for  their  own  protection,  and  that  one  is  not  justified  in  driv- 
ing down  recklessly  or  carelessly  without  exercising  a  lookout,  to  use 
the  senses  of  sight  and  hearing  to  the  best  ability  that  the  circum- 
stances surrounding  will  permit  at  the  time.  He  must  do  that,  and, 
if  he  fails  in  doing  that,  he  is  guilty  of  negligence.  Now,  then,  what 
do  you  say  under  the  facts  as  developed  by  the  evidence  in  this  case? 
Was  or  was  not  due  care  and  prudence  exercised  in  the  mode  in  which 
that  wagon  was  driven  down  to  and  across  the  track  of  the  defend- 
ant company?  If  it  was, — if  due  care  was  exercised, — why  then  the 
defense  of  contributory  negligence  is  not  made  out;  the  burden  of  es- 
tablishing it  being  upon  the  defendant.  If  the  evidence  fails,  there- 
fore, to  satisfy  you  that  due  care, — or,  rather,  if  this  defense  is  not  sus- 
tained by  a  fair  and  reasonable  preponderance  of  the  testimony,  the  bur- 
den being  on  the  defense,  then  the  defense  of  contributory  negligence 
jails.  That  is,  I  mean  to  say  if,  under  the  evidence  in  this  case,  you 
are  not  fairly  satisfied  that  there  was  a  lack  of  the  exercise  of  proper  care 
and  prudence  and  foresight  on  the  part  of  those  having  charge  of  that 
wagon,  why,  then,  you  cannot  say  that  this  charge  of  negligence  is  made 
out  in  the  mode  in  which  the  wagon  approached  this  crossing  and  passed 
in  front  of  the  train.  If  there  was  no  negligence,  then  in  that  there 
was  no  contributory  negligence,  and  there  is  no  defense  then  to  the  claim 
of  the  plaintiff,  providing  you  find  the  other  issues  for  the  plaintiff. 
If,  however,  gentlemen,  you  are  satisfied  that  in  the  mode  in  which  the 
wagon  was  driven  down  to  this  crossing,  and  in  front  of  the  train  upon 
the  defendant's  road,  there  was  negligence;  that  the  parties  in  the 
management  of  that  wagon  did  not  use  due  care;  that,  failing  to  exer- 
cise the  care  and  skill  and  foresight  that  the  law  imposes  upon  them, 
the  wagon  was  carelessly  or  recklessly  driven  upon  that  track  when 
that  train  was  approaching,  and  under  such  circumstances  i  i  that  it 
would  be  apparent  that  there  was  danger  of  accident, — then  he  ques- 
tion arises  whether  or  no  the  deceased  is  or  is  not  to  be  held  iable  for 
the  consequences  of  that  negligence. 

Some  discussion  has  been  had  in  this  case  in  regard  to  t  le  negli- 
gence on  the  part  of  the  driver,  and  the  relation  that  he  mi  intained 
to  the  deceased.  The  uncontradicted  evidence  in  the  cas )  showa 
that  the  wagon  was  driv^  by  the  brother,  and  upon  the  part  of 
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the  defendant  company  it  is  claimed  that  the  negligence  of  the 
brother  is»  as  a  matter  of  law,  to  be  imputed  to  the  deceased.  Now, 
there  are  certain  circumstances,  gentlemen,  in  which  as  a  matter  of  law 
the  negligence  of  a  driver  of  a  carriage  in  that  way  may  be  imputed  to 
another  person  who  occupies  the  vehicle  with  him;  as,  for  instance,  a 
father  is  driving,  and  has  a  child  in  the  carriage,  or  a  husband  is  driv- 
ing, and  has  his  wife  there  with  him,  or  a  guardian  is  driving  with  a 
ward  that  he  has  under  his  care.  The  relations  that  exist  between  the 
parent  and  child,  and  husband  and  wife,  or  guardian  and  ward  are  such 
that  the  law  may  impute  as  a  matter  of  law  the  negligence  of  the  father 
or  hustand  or  guardian  to  the  wife  or  the  child  or  the  ward,  because  there 
is  a  relation  there  existing  where  the  one  controls  the  other,  and  where 
ordinarily,  in  the  ordinary  affairs  of  life,  we  recognize  the  fact  that  the 
one  trusts  the  other,  and  relies  upon  the  other  for  protection;  that  is,  a 
husband  exercises  protection,  and  the  wife  looks  to  the  husband  for  pro- 
tection. So  in  the  case  of  the  child  with  the  parent,  and  so  in  case  of 
the  ward  with  the  guardian.  Again,  there  may  be  the  relation  of  mas- 
ter and  servant,  or  principal  and  agent,  which  may  exist  under  such 
circumstances  as  that  the  negligence  of  the  driver  would  be  imputed  to 
the  master.  For  instance,  you  own  a  team.  It  is  yours.  You  have  a 
man  that  is  your  driver.  You  are  going  out  with  him,  driving  along 
the  highway.  He  is  under  your  control.  He-  is  bound  to  obey  your 
directions  that  you  give  him.  You  have  the  right  of  control  and  the 
power  of  control  over  him.  You  approach  a  crossing,  and  he  is  driving, 
and  you  are  in  a  position  where  you  can  supervise  and  control  him. 
Now,  then,  if  you  allow  him  to  drive  negligently  and  recklessly  down 
upon  the  railroad  track  without  stopping,  if  that  would  be  required,  or 
without  exercising  proper  care,  why,  then,  the  negligence  of  that  driver 
is  imputed  to  you,  because  he  is  your  servant,  because  he  is  under  your 
control  and  under  your  management,  and  you  have  opportunity  of  con- 
trolling and  managing  him.  Under  those  circumstances  and  in  that 
case  the  law  would  impute  to  the  master  the  negligence  of  the  servant, 
and  if  an  accident  happened,  and  the  master  is  injured,  he  cannot  re- 
cover. 

There  may  be  other  circumstances,  gentlemen  of  the  jury,  in  which 
it  becomes  a  question  of  fact  to  determine  whether  a  party  is  or  is  not 
to  be  held  liable  for  the  negligence  of  another  one  who  accompanies  him. 
If  there  are  a  number  of  us  together  in  a  common  enterprise,  and  we  are 
in  a  carriage  or  wagon,  and  one  is  holding  the  reins  and  driving,  and 
the  others  have  the  right  of  control  over  him,  and  in  fact  exercise  it  over 
him,  although  this  relation  of  husband  or  parent  or  guardian  or  of  mas- 
ter and  principal  may  not  in  fact  obtain  as  a  matter  of  law,  yet,  if  the 
relation  is  such  that  a  person  does  in  fact  have  the  right  of  control,  and 
does  in  fact  exercise  the  right  of  control,  then  a  jury  would  be  justified 
in  finding  that  the  n^ligence  of  the  driver  would  be  imputed  to  the  other, 
but  would  not  be  justified  in  imputing  it  without  the  parties  in  the  par* 
ticular  instance  did  in  fact  exercise  this  right  of  control  under  such  cir 
cumstanoes  as  that  it  would  justify  you  in  finding  that  the  driver  wias 
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under  the  control  of  the  other  party.  Now,  take  the  facts  of  this  case. 
The  relation  here  was  that  of  brother  and  sister.  The  evidence  shows 
that  the  sister  who  was  killed  was  older  than  the  brother.  They  were 
both  of  mature  age.  The  evidence  shows  that  the  sister  was  accustomed 
to  manage  affairs  for  herself;  that  to  a  greater  or  less  extent  she  was 
in  the  control  or  management  of  her  father's  farm  or  business  before  his 
death,  and  after  that  she  was  appointed  administratrix  of  his  estate. 
Now,  under  those  circumstances,  is  there  anything  to  show  that  the 
brother  exercised  over  her  a  control,  or  owed  her  a  duty  of  protection 
and  care,  such  as  a  husband  would  ordinarily  exercise  over  a  wife,  or  a 
parent  over  a  child?  It  seems  to  me,  gentlemen,  that  there  is  nothiYig 
in  the  case  that  will  justify  you  in  finding  that — there  is  nothing  here 
that  would  tend  to  show  that — simply  the  relationship  of  brother  and 
sister — nothing  under  these  circumstances  that  would  justify  you  in 
finding  that  the  brother  controlled  the  actions  of  the  sister,  or  the  sister  the 
actions  of  the  brother,  in  such  sense  as  that  the  negligence  of  the  one  would 
be  imputed  to  the  other  as  a  matter  of  law.  Now,  then,  what  is  the  fact? 
It  maybe  that  this  sister  did  exercise  a  control  over  the  management  of  the 
wagon.  If  the  evidence  satisfies  you,  in  the  driving  of  the  wagon  and  in 
the  carrying  out  of  the  business  in  which  they  were  engaged,  that  Miss 
Lapsley  did  exercise  control  over  the  management  of  it,  then,  of  course,  that 
would  justify  you  in  finding  that  if  there  was  negligence  in  the  manage- 
ment of  the  wagon,  and  she  in  fact  exercised  a  control  over  it  in  that  sense, 
and  there  was  negligence  upon  the  part  of  the  driver,  that  would  justify 
you  in  finding  as  a  matter  of  law  that  the  negligence  of  the  brother  was  to 
be  imputed  to  the  sister;  but  you  must  be  satisfied  from  the  evidence  in 
the  case  that  it  was  an  actual  control  upon  her  part;  that  she  stood  in 
such  position  that  she  could  and  did  in  fact  exercise  a  control  and 
management  and  direction  over  it,  so  that  you  can  say  from  all  of  the 
evidence  in  the  case  that  she  exercised  a  control  over  the  mode  in  which 
that  wagon  was  driven  down  to  the  crossing,  in  order  to  impute  to  her  the 
negligence  of  her  brother.  If  you  find  that  the  brother  was  negligent  in 
the  mode  in  which  he  drove  that  wagon  upoji  that  track,  so  that,  if  he 
had  been  injured,  and  he  brought  a  suit  to  recover  damages,  he 
would  be  defeated  by  reason  of  his  contributory  negligence,  then  that 
negligence  upon  his  part  will  defeat  the  right  of  recovery  in  this  case, 
providing  you  find  that  the  sister.  Miss  Lapsley,  who  was  killed,  exer- 
cised a  control  over  the  management  and  driving  of  the  wagon  in  such 
sense  that  she  should  be  held  responsible  for  what  in  fact  the  brother 
did;  but,  unless  that  actual  control  existed,  then  you  would  not  be  jus- 
tified in  finding  that  you  could  impute  to  her  the  negligencJ  of  her 
brother,  if  you  find  such  negligence  did  in  fact  exist.*  I 

If  you  find,  gentlemen,  however,  that  the  circumstances  were  such 

'The  foUowing  authorltieB  are  cited  in  support  of  the  doctrine  contained  il  the  in- 
Btruotions  in  reference  to  imputed  negligence:  Little  v.  Hackett,  116  U.  S.  8w,  6  Sup. 
Ct  Rep.  891;  Noyes  v.  Boscawen,  64  N.  H.  861,  10  AH.  Rep.  690;  Nesbit  v.  own  of 
Garner.  75  Iowa,  814,  89  N.  W.  Rep.  516 ;  Robinson  y.  Railroad  Co.,  66  N.  Y.  1 ;  Rail- 
way CJo.  V.  Creek,  (Ind.  Sup.)  29  nT  B.  Rep.  481;  CahUl  v.  RaUway  Co.,  (Ky.)  IS  B.  W. 
Rep.  2;  Randolph  v.  O'Riorden,  (Mass  )  29  N.  E.  Rep.  588. 
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that  negligence  of  the  brother,  if  any  existed,  is  not  to  be  imputed  to 
the  sister,  if  the  brother  did  not  represent  the  sister  in  driving  and  in  the 
management  of  the  wagon,  and,  if  she  exercised  herself  no  control — no 
direct  control — over  the  brother,  then  she  was  not  freed  in  law  from  the 
duty  and  obligation  that  was  upon  her  of  exercising  for  her  own  protec- 
tion due  care  and  prudence  when  she  approached  that  crossing.  You  see, 
it  will  not  do  to  hold  that  the  sister  was  entirely  freed  from  the  exercise 
of  caution  and  care  for  her  own  protection  because  the  brother  was  driv- 
ing the  team,  and  then  turn  around  and  hold  that  she  is  free  from  the 
consequences  of  that  brother's  negligence  because  he  drove  the  team;  that 
cannot  be  done.  If  the  sister  was  there  in  an  independent  relation,  hav- 
ing no  control  over  the  l)rother,  so  that  his  negligence  could  not  be  im- 
puted to  her,  then  she  simply  stands  there  as  any  other  citizen  would, 
charged  by  the  law  with  a  duty  and  obligation  of  exercising  due  care  for 
her  own  protection.  •  Determine  the  question  of  contributory  negligence 
upon  what  she  did  or  may  have  omitted  to  do.  Now,  she  being  in  that 
wagon,  with"  the  opportunities  of  seeing,  according  to  the  testimony,  the 
wagon  being  an  open  wagon,  being  driven  down  towards  that  crossing, 
what  did  common  prudence  upon  her  part  require  her  to  do?  She  must 
exercise, — the  law  says  she  must  use  ordinary  care  and  prudence, — exer- 
cise her  senses  of  sight  and  hearing,  as  to  whether  or  no  the  train  was  ap- 
proaching, for  her  own  protection.  She  is  not  justified  in  driving  or  per- 
mitting herself  to  be  driven  recklessly  or  carelessly  upon  that  track,  and 
thereby  subjecting  herself  to  danger  by  an  approaching  train.  She  must 
exercise  due  care  and  prudence  uppn  her  own  part  for  her  own  protection. 
If  she  did  do  that,  and  the  accident  happened,  then  the  charge  of  neg- 
ligence against  her  is  not  made  out.  If  she  failed  to  exercise  proper 
care  and  a  proper  lookout  for  herself,  and  foiled  to  do  that,  and  the 
accident  happened  thereby,  her  own  neglect  contributing  to  it,  then 
the  defense  of  contributory  negligence  would  be  made  out  against  her, 
and  your  verdict  would  have  to  be  for  the  defense. 

You  have  got  to  apply  these  general  rules  that  I  have  given  to  you  in 
the  exercise  of  sound  common  sense,  with  the  facts  and  circumstances 
that  are  developed  in  the  evidence.  All  that  the  law  can  do  is  to  give 
you  general  rules,  and  it  is  for  the  jury  to  apply  those  rules  of  law  with 
reference  to  the  facts  and  circumstances  as  they  are  developed  in  each 
particular  case, — ^as  those  facts  and  circumstances  are  brought  before  you 
in  the  evidence  in  the  case.  Upon  this  charge  of  contributory  negli- 
gence, as  I  have  said  to  you,  a  duty  and  obligation  would  be  upon 
this  deceased,  either  through  herself  or  her  brother,  if  she  had  control 
over  him  in  the  management  of  that  wagon,  so  that  he  was  her  repre- 
sentative in  that  particular,  to  exercise  due  care  in  the  approach  to 
that  crossing;  and,  if  he  was  her  representative,  and  she  had  control 
over  him,  so  that  his  negligence  could  be  imputed  to  her,  and  he  was 
negligent,  then  a  recovery  cannot  be  had  in  this  action.  Or,  on  the 
other  hand,  if  the  relation  and  position  that  the  parties  occupied  to 
each  other  was  not  such  as  that  the  negligence  of  the  brother  could 
be  imputed  to  the  sister,  then  the  negligence  of  the  brother  would  not 
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defeat  the  right  of  recovery.  The  right  of  recovery  would  not  be  then  de- 
feated, unless  you  find  under  the  evidence  that  the  sister  herself  was 
negligent.  As  I  have  said  to  you,  under  those  circumstances  the  law 
charges  the  sister  with  the  duty  of  exercising  due  care  for  her  own  pro- 
tection, and  to  exercise  her  senses  of  hearing  and  seeing,  in  view  of  the 
circumstances  that  surrounded  her  when  she  was  thus  being  driven  to- 
wards that  crossing.  If,  under  the  instructions  that  I  have  given  you, 
you  find  that  the  charges  of  negligence  in  any  one  of  the  particulars  that 
I  have  named  to  you  are  not  made  out  against  the  defendant  company, 
or  if,  in  other  words,  you  find  that  there  was  no  negligence  upon  the 
part  of  the  defendant  company,  then,  of  course,  your  verdict  will  be 
for  the  defendant.  If,  on  the  other  hand,  you  find  in  any  one  or  more 
of  the  particulars  that  I  have  named  to  you  the  defendant  company 
was  negligent,  and  that  negligence  aided  or  was  the  proximate  cause 
in  producing  the  accident,  then  your  verdict  would  be  for  the  plaintiff, 
unless  the  defense  of  contributory  negligence  is  established.  But  if 
the  defendant  was  negligent,  and  the  deceased  was  negligent,  or  was 
responsible  for  the  n^ligence  of  her  brother,  and  he  was  negligent, 
and  that  negligence  aided  in  causing  the  accident,  then  the  plaintiff 
cannot  recover,  because  the  defense  of  contributory  negligence  would 
be  established. 

If  upon  the  issues  you  find  for  the  plaintiff,  your  next  duty  will 
be  to  determine  the  amount  of  damages.  In  cases  of  this  kind,  gentle- 
men, the  rule  is  compensation  for  the  pecuniary  loss  that  is  caused 
to  the  estate  of  the  deceased  by  the  death  of  the  party.  You  are  not 
entitled,  in  cases  of  this  kind,  under  the  law,  to  take  into  account  the 
injury  to  the  feelings  of  the  members  of  the  family  or  the  relatives 
that  are  left.  The  law  does  not  attempt  to  weigh  that,  or  give  damages 
therefore.  The  measure  is  the  pecuniary  loss  caused  to  the  estate  of 
the  deceased  party.  Now,  that  is  a  money  loss.  Of  course,  it  is  im* 
possible  for  testimony  to  be  brought  before  you  to  show  the  exact  amount 
of  th^t  pecuniary  loss;  that  is  to  be  intrusted  to  the  good  common  sense 
and  good  judgment  of  the  jury;  but  that  is  what  you  are  to  allow. 
The  theory  is  this:  that,  when  a  person  is  killed,  then  the  estate  suffers 
a  loss  in  money, — what  the  person  may  accumulate  had  he  continued 
to  live  for  the  probable  extent  of  his  lifetime.  The  Carlyle  tables  have 
been  admitted  before  you,  showing  the  expectancy  of  life  of  the  party 
who  was  killed, — I  believe,  some  22  years,  or  a  little  over.  Remember, 
gentlemen,  that  you  are  not  to  assume  it  as  a  fact  that  Miss  Lapsley 
would  have  lived  22  years,  and  then  figure  up  what  she  might  have 
earned  in  22  years,  and  allow  that  as  damages.  That  is  not  the  rule, 
because  you  know  these  tables  are  merely  based  upon  the  average  ex- 
pectancy. Notwithstanding  her  expectancy  of  life  would  be  22  years, 
and  although  this  aaudent  might  not  have  happened,  she  might  have 
lived  only  a  year;  she  might  have  died  from  a  variety  of  causes,  and 
she  might  have  lived  longer  than  her  expectancy.  Therefore,  all  you 
can  do  in  a  case  of  this  kind  is  to  give  weight  to  the  probabilities.  You 
know  that  the  probabilities  are  that  a  person  who  is  young  will  live 
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longer  than  a  person  who  is  old.  The  older  we  get,  the  more  certain 
you  know  we  are  approaching  the  time  of  dissolution,  and  that  is  true 
in  a  general  sense.  You  take  into  account,  therefore,  the  age,  the 
health,  the  strength  of  the  party,  and  the  ability  to  earn  money,  as  it 
may  be  developed  in  evidence  before  you,  and  fix  such  fair  sum  that, 
being  now  paid,  and  paid  in  a  lump,  and  being  freed  from  all  the 
contingencies  and  uncertainties  that  inhere  in  human  life,  will  fairly 
compensate  the  estate  of  the  deceased  for  what  the  estate  has  been  de- 
prived of  in  the  way  of  accumulations  the  party  might  have  made  had 
they  lived.  You  cannot  figure  that  out  in  a  mathematical  way.  You 
can  only  take  the  reasonable  probabilities,  and  that  must  be  determined 
by  the  jury  in  the  exercise  of  good  common  sense  and  judgment  on 
your  part. 

Verdict  and  judgment  for  plaintiff  for  $1,000. 


Keblin  v.  Chigaqo,  p.  &  St.  L.  R.  Co.  et  aL 
{Circuit  Cotcrt,  D.  Indiamu    April  21, 1893.) 

L  Master  xvi>  Servant— Vicb  Principal— C!onduotor  and  Bagoaos  Mastbb. 

In  Indiana,  a  baggage  master  on  a  railroad  train  is  considered  a  coservant  with 
the  conductor  of  another  train,  through  whose  negligence  a  collisiozk  occurs. 
Railway  Co,  v.  Ross,  5  Sup.  Ct  Rep.  1S4, 112  U.  8.  877,  distinguished. 

2.  Same— Following  State  Deoisions. 

The  control  of  the  relation  of  master  and  servant  and  other  like  relations  is  re- 
served to  the  states,  and  the  federal  courts,  when  administering  the  state  law 
upon  such  subjects,  should  follow  the  decisions  of  the  state  courts. 

8.  Same— Pleading. 

A  declaration  which,  among  other  aUegations  of  negligence,  avers  that  a  con* 
ductor  was  not  a  careful,  skillful,  and  attentive  conductor  for  a  passenger 'train, 
which  was  known  to  the  company,  and  that  the  death  of  a  baggage  master  was 
caused  by  the  conductor's  negligence,  contains  all  the  aUegations  necessary  to 
constitute  a  good  cause  of  action,  and  a  demurrer  on  the  ground  of  insuffloiency 
should  be  overruled. 

At  Law.  Action  by  Anna  J.  Kerlin,  administratrix,  against  the 
Chicj^o,  Pittsburgh  <fe  St.  Louis  Railroad  Company  etal.^  for  damages 
for  the  death  of  an  employe  in  a  collision.  Heard  on  demurrer  to  the 
complaint.     Overruled. 

Finch  &  Fhuh^  for  plaintifiF. 

S.  0.  Pickens,  for  defendants. 

Baker,  District  Judge.     Complaint  In  two  paragraphs,  to  each  of  I 

which  the  defendants  severally  demur  for  want  of  facts.  I 

The  first  paragraph,  so  far  as  material  to  the  present  inquiry,  alleges  j 

that  the  plaintiffs  intestate  was  in  the  employ  of  the  defendant  a^  i 

baggage  master,  having  charge  of  a  baggage  car  of  one  of  the  passenger 
trains  run  by  defendant  between  Chicago,  lU.,  and  Indianapolis,  Ind., 
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known  as  "Louisville  No.  14;"  that  another  one  of  the  defendant's 
passenger  trains,  running  between  Chicago,  111.,  and  Cincinnati,  Ohio, 
of  which  Thomas  Lamb  was  conductor,  was  known  as  "  Cincinnati  No. 
13;"  that  said  defendant's  railway  between  Logansport  andKokomo,  in 
the  state  of  Indiana,  consisted  of  a  single  track;  that  at  the  time  of  the 
collision  causing  the  death  of  plaintiflfs  intestate  the  train  known  as 
"  Louisville  No.  14  "  was  running  from  Logansport  to  Kokomo  at  the 
rate  of  40  miles  an  hour,  having  the  right  of  way  over  the  train  known 
as  "  Cincinnati  No.  13  "  between  said  points;  that  said  conductor.  Lamb, 
knew  that  the  train  known  as  "  Louisville  No.  14  "  had  the  right  of  way 
between  said  points,  and,  without  ascertaining  whether  it  had  passed 
Kokomo  or  not,  he  carelessly  and  negligently  proceeded  with  his  train 
upon  said  single  track  from  Kokomo  towards  Logansport,  and  when 
about  one  mile  from  Kokomo,  and  while  running  at  the  rate  of  40 
miles  an  hour,  his  train  came  in  collision  with  the  train  known  as 
"  Louisville  No.  14,"  causing  the  intestate's  death  without  fault  on  his 
part.  The  sufficiency  of  this  paragraph  hinges  on  the  question  whether 
the  baggage  master  of  the  train  known  as  "  Louisville  No.  14  "  was  the 
fellow  servant  of  the  conductor  of  the  train  known  as  "  Cincinnati  No. 
13."  It  is  argued  by  the  counsel  for  the  plaintiff  that  the  averment 
that  the  conductor  was  placed  in  charge  of  the  train  known  as  "Cincin- 
nati No.  13  "  shows  that  he  was  the  representative  or  vice  principal  of 
the  defendant  in  such  sense  that,  as  to  the  employes  of  the  defendant 
on  the  train  known  as  "  Louisville  No.  14,"  his  negligence  was  the  negli- 
gence of  the  defendant.  It  is  settled,  wherever  the  common  law  pre- 
vails, that  the  common  master  is  not  responsible  to  one  servant  for  an 
injury  caused  by  the  negligence  of  a  fellow  servant.  Railway  Go.  v. 
Ross,  112  U.  S.  377,  6  Sup.  Ct.  Rep.  184;  Taylor  y.  Railroad  Co.,  121 
Ind.  124,  22  N.  E.  Rep.  876.  Few  questions,  however,  have  given 
rise  to  more  conflicting  opinion  than  when  and  under  what  circumstan- 
ces an  employe  engaged  in  the  service  of  a  common  master  stands  in  the 
place  of  the  master  as  his  vice  principal,  or,  alier  ego,  as  to  other  em- 
ployes. Courts  and  text  writers  are  generally  agreed  that  the  fact  that 
one  employe  is  the  superior  of  the  other  is  not  controlling.  The  ques- 
tion is  not  one  of  rank,  and  it  cannot  be  solved  by  the  inquiry,  is  one 
employe  superior  to  the  other?  Railway  Co.  v.  Adams,  105  Ind.  151, 
5  N.  E.  Rep.  187 J  McCosker  v.  Railroad  Co.,  84  N.  Y.  77.  Regardless 
of  rank,  whenever  the  employe  is  engaged  in  the  performance  of  duties 
which  the  law  has  devolved  upon  the  master,  and  has  required  him 
personally  to  perform,  such  employe,  in  every  such  case,  stands  as  the 
master's  representative  as  to  other  employes.  The  master  is  construct- 
ively present  and  acting  through  such  representative. 

Among  the  duties  which  the  master  is  required  personally  to  perform 
are  those  of  providing  for  the  employe  reasonably  safe  tools  and  appli- 
ances with  which  to  work,  reasonably  careful  and  competent  fellow 
servants,  and  a  reasonably  safe  place  in  which  to  work.  In  providing 
these  the  master  is  required  to  exercise  ordinary  care  and  diligence,  and 
for  failure,  causing  injury,  he  is  responsible  to  an  employe  free  from 


Digitized  by 


Google 


KEBLIN  V,  CHICAGO,  P.  A   ST.  L.  E.  CO.  187 

contributory  negligence.  When  the  master  chooses  to  delegate  the  per- 
formance of  these  duties  to  another,  the  delegate  stands,  pro  hacvice,  for 
the  master.  His  negligence  is  the  negligence  of  the  master.  It  is  also 
generally  agreed  that,  where  an  employe  is  placed  in  charge  of  the  entire 
business  of  the  master,  he  represents  the  master  as  vice  principal.  So, 
also,  where  an  employe  is  placed  in  charge  of  an  entire  department,  sor 
that,  in  respect  of  that  department,  he  has  full  control,  he  is  a  vice 
principal,  and  not  a  fellow  servant,  as  to  his  subordinates,  and  his 
negligence  is  that  of  the  master.  Thus  it  has  been  held  that  the  general 
superintendent  of  a  railroad,  the  superintendent  of  a  division,  the 
superintendent  of  bridges,  the  road  master,  the  master  mechanic  having 
general  charge  of  the  machine  shops,  represent  the  master  as  to  subordi- 
nate employes,  and  their  negligence  as  to  such  employes  has  been  held 
to  be  that  of  the  master.  Taylor  v.  Railroad  Co. ,  mpra.  And  in  the  case 
of  Railway  Co.  v.  RoaSy  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184,  it  has  been 
held  that  the  conductor  of  a  train*  of  which  he  has  entire  charge,  as  to 
his  subordinates  on  the  same  train,  is  to  be  deemed  to  be  the  repre- 
sentative of  the  company.  This  is  put  upon  the  ground  that  he  is 
clothed  with  the  general  superintendence  of  the  train  and  its  movements, 
and  has  confided  to  him  the  power  to  command  and  control  the  entire 
train  crew.  It  is  held  by  some  courts,  where  the  master  places  one 
employe  in  a  position  of  authority  over  other  employes,  who  are  under 
bis  control,  although  all  are  engaged  in  a  common  service  or  under- 
taking, that  such  superior  stands  for  and  represents  the  master  as  to 
such  subordinates.  It  is  too  firmly  settled  in  this  state  to  be  longer 
open  to  serious  debate  that  the  mere  fact  of  superiority  and  subordina- 
tion among  employes  engaged  in  a  common  service  or  undertaking  does 
not  make  the  superior  a  vice  principal.  If  such  were  the  law,  every 
boss  or  foreman  having  charge  of  workmen  would  stand  for  the  master. 
The  exigencies  of  every  considerable  business  enterprise  require  the 
employment  of  men  charged  with  different  duties,  and  occupying 
positions  of  different  power  and  responsibility.  So  long,  however,  as 
they  are  all  engaged  in  a  common  service  or  undertaking,  each  in  his 
place  contributing  to  the  accomplishment  of  a  common  object,  they  are 
all  fellow  servants,  if  the  service  or  undertaking  is  one  which  the  law 
does  not  require  the  master  personally  to  perform.  If  it  were  conceded, 
however,  that  the  superior  represented  the  master  so  far  as  he  was 
empowered  to  command  or  control  his  subordinates,  this  would  not 
be  controlling  on  the  question  under  consideration.  The  death  of  the 
plaintififs  intestate  was  not  caused  by  his  obedience  to  any  order  or 
command  of  a  superior  clothed  with  power  of  control.  The  fatal  in- 
jury was  caused  by  the  negligence  of  Conductor  Lamb  in  running  his 
train  on  the  time  of  the  train  on  which  the  plaintiff's  intestate  was 
employed. 

It  is  claimed  that  the  case  of  Railway  Co.  v.  Rosa,  mpra,  is  decisive 
of  the  question  here  involved.  It  is  difficult,  if  not  impossible,  to  har- 
monize that  case  with  the  current  of  the  authorities  in  England  and  in 
this  country.     If  sound,  it  reaches  the  border  line,  and  ought  not,  in 
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my  judgment,  to  ]>e  held  to  be  controlling,  except  in  cases  presenting 
the  same  facts.  Howard  v.  RaUway  Cb.,  26  Fed.  Rep.  837.  In  that 
case  the  engineer  whose  death  was  caused  by  the  negligence  of  the  con- 
ductor was  employed  on  the  same  train  with  the  negligent  conductor. 
Here  the  conductor  and  baggage  master  who  was  killed  were  employed 
on  different  trains.  It  has  been  held  that  this  circumstance  ought  not 
to  make  any  difference  in  the  rule  of  decision.  Ragsdak  v.  RaUway  Oo.y 
42  Fed.  Rep.  383.  That  might  be  true  in  states  where  such  an  appli- 
cation of  the  rule  would  not  be  in  conflict  with  the  settled  law  of  the 
state  where  the  injury  occurred.  Where  the  rule  of  decision  in  the  case 
last  cited  is  in  harmony  with  the  rule  of  decision  in  the  state  courts,  I 
should  think  it  ought  to  be  followed.  It  seems  to  me  that  there  is 
sound  reason  for  holding  that  the  Rosa  Gase  is  not  controlling  on  the 
question  in  hand.  The  law  requires  that  railroad  companies  shall  adopt 
and  promulgate  general  rules  and  regulations  for  the  government  of  their 
employes  and  for  the  operation  of  their  railways.  It  is  matter  of  com- 
mon knowledge  that  the  duties  of  every  employe  on  all  passenger  trains 
are  regulated  by  general  rules,  except  when  temporarily  changed  or  modi- 
fied by  special  orders.  Every  employe  on  the  train,  from  conductor  to 
brakeman,  in  running  the  train  is  acting  under  the  orders  of  a  common 
superior,  charged  with  the'  control,  direction,  and  movement  of  all  trains 
on  the  entire  road,  or  of  some  integral  portion  of  it.  All  conductors,  en- 
gineers, firemen,  brakemen,  and  others  employed  in  the  movement  of 
trains  are  acting  under,  and  are  engaged  in  carrying  out  the  general  or  spe- 
cial orders  of,  a  common  superior,  who  stands  as  the  representative  of  the 
common  master.  While  the  exigencies  of  the  business  require  that 
some  employe  should  have  charge  of  the  actual  running  of  each  particu- 
lar train,  all  are  nevertheless  engaged  in  the  same  common  undertaking, 
under  the  direction  and  control  of  a  common  superior,  who  represents 
the  common  master.  On  principle  it  would  seem  that  all  employes  thus 
engaged  in  a  common  service,  acting  under  the  control  and  direction  of 
a  common  superior,  ought  to  be  deemed  to  be  coemployes.  These  con- 
siderations distinguish  the  present  case  from  the  case  of  Railway  Co, 
v.  Ro88,  9upra.  The  relations,  and  the  rights  and  duties,  of  husband 
and  wife,  parent  and  child,  guardian  and  ward,  master  and  servant,  and 
other  like  relations,  in  our  dual  form  of  government,  are  matters  of  local 
and  state  regulation.  The  control  of  such  relations  was  reserved  to  the 
people  or  to  the  states,  respectively,  with  anxious  solicitude.  The  har- 
mony of  the  relations  between  the  operations  of  the  state  and  national 
governments  can  alone  be  maintained  by  mutual  respect  for  and  recog- 
nition of  the  rights  of  each.  In  this  case,  the  relation  of  the  conductor 
and  baggage  master,  and  the  relation  of  each  to  the  defends  it,  was 
purely  a  matter  of  state  concern,  and  was  wholly  dependent  c  n  state 
law.  The  right  of  action  for  the  death  of  the  plaintifi^s  intestate  s  given 
solely  by  the  law  of  the  state.  Such  considerations  prove  with  c  )nvinc- 
ing  force  that  there  should  be  no  conflict,  touching  these  matters,  1  etween 
the  state  courts  and  the  federal  courts  when  administering  the  si  ite  law 
on  the  same  state  of  facts.     I  think  the  plaintifl^s  intestate  was  the  co- 
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servant  of  the  negligent  conductor.     It  results  that  the  demurrer  to  the 
first  paragraph  of  the  complaint  must  be  sustained. 

I  think  the  second  paragraph  of  the  complaint  is  sufficient.  It  con- 
tains all  the  fonnal  allegations  necessary  to  constitute  a  good  cause  of 
action.  Among  other  grounds  of  negligence  it  avers  that  Lamb  was 
not  a  careful,  skillful,  and  attentive  conductor 'for  a  passenger  train, 
which  was  known  to  defendant,  and  that  the  death  of  plaiutifiPs  intes- 
tate was  caused  by  the  negligence  of  the  conductor.  While  the  para- 
graph is  not  very  artistically  drawn,  I  think  it  contains  enough  facts  to 
withstand  a  demurrer.  The  demurrer  to  this  paragraph  is  therefore 
overruled. 


O'Neill  t;,  Chicago  &  N.  W.  Ry.  Co. 

(Circuit  Cowtt  D.  Iowa.    Hay,  188L) 

Mastkb  AiTD  Beryant— Pebsonal  Injuries— Nbotjgbnce. 

A  carpenter  In  a  railroad  yard  was  standing  upon  a  ladder  wbioh  leaned  against 
the  oar  ne  was  repairing,  when  a  locomotive  oame  against  the  train,  threw  him  to 
the  ground,  and  injured  him.  The  fireman  saw  him  in  ample  time  to  notify  the  en- 
gineer, but  said  nothing  untU  the  looomotlye  was  about  a  car-length  away,  when 
Be  cried  out  ^^Whoal"  Thereupon  the  engineer  reversed  the  engine,  and  almost 
stopped ;  but,  receiving  a  signal  to  proceea  from  the  switchman,  who  did  not  see 
the  carpenter,  he  again  turned  on  steam.  B,elA  that,  on  this  state  of  facts,  the 
question  whether  it  was  the  fireman's  duty  to  specifically  notify  the  engineer  that 
a  man  was  in  danger  was  one  of  fact  for  the  jury. 

At  Law.  Action  by  John  M.  O'Neill  against  the  Chicago  &  North- 
western Railway  Company  to  recover  damages  for  personal  injuries.  A 
verdict  having  been  returned  for  plaintiff,  the  case  was  heard  on  motion 
for  a  new  trial.     Granted. 

This  suit  was  brought  by  plaintiff  to  recover  damages  on  account  of 
personal  injuries,  caused,  as  alleged,  by  the  negligence  of  the  servants 
of  the  defendant.  The  plaintiff  was  in  the  employ  of  the  defendant  as 
a  car  carpenter,  and  was  directed,  in  the  course  of  such  employment,  to 
repair  a  car  which  was  standing  upon  one  of  the  numerous  tracks  in  the 
defendant's  yard  at  Clinton,  Iowa.  He  was  directed  to  place  certain 
lamp  brackets  upon  said  car,  and  in  order  to  do  so  it  was  necessary  for 
him  to  place  a  ladder  against  the  car,  and  to  stand  on  the  same  while  do- 
ing the  work.  While  engaged  in  this  duty,  standing  upon  the  ladder,  a 
locomotive  came  in  upon  the  track,  and  collided  with  the  line  of  cars 
upon  which  plaintiff  was  at  work,  with  such  force  as  to  throw  him  to 
the  ground  and  injure  him.  The  locomotive  was  in  charge  of  an  en- 
gineer, and  was  attended  by  a  fireman,  named  Riggs,  and  by  a  switch- 
man. The  fireman,  Riggs,  saw  plaintiff  in  his  perilous  position  in 
ample  time  to  inform  the  engineer  of  his  peril,  but  gave  no  notice,  and 
made  no  effort  to  stop  the  engine  or  prevent  the  accident,  except  as 
shown  in  the  tenth- instruction  to  the  jury,  hereinafter  quoted.  The  case 
was  tried  before  a  jury,  and  there  was  a  verdict  for  plaintiff.     The  mo- 
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tion  for  new  trial  is  urged  upon  the  ground  that  the  court  erred  in 
charging  the  jury.     The  tenth  instruction  given  to  the  jury  is  as  follows: 

"(10)  The  evidence  tends  to  show  that  the  fireman.  Riggs,  who  was  with 
the  approaching  engine,  could  see  plaintiff  at  work  on  the  car,  and  that  he 
did  see  Iiim  for  some  distance,  and  in  ample  time  to  have  informed  the  engi- 
neer; that  he  gave  no  alarm  until  the  engine  was  within  about  one  car-length 
of  the  standing  cars,  and  that  he  then  called  out  •  Wheal '  to  the  engineer, 
who  reversed  his  engine,  and  nearly  stopped  the  train,  when  the  switchman, 
who  did  not  see  plaintiff,  signaled  the  engineer  to  move  on^^when  he  again 
put  on  steam,  and  moved  up  against  the  standing  car,  thus  causing  the  in- 
jury. If  you  find  these  facts,  the  court  instructs  you  that  it  was  the  duty  of 
the  fireman  to  notify  the  engineer  that  there  was  a  man  on  the  side  of  the  car 
and  in  danger,  and  to  give  such  notice  in  time  to  enable  the  engineer  to  avoid 
the  collision;  and,  if  so  notified,  it  would  have  been  the  duty  of  the  engi- 
neer to  disregard  the  signal  of  the  switchman  to  move  on.  In  such  a  case  he 
would  be  bound  to  presume  that  the  signal  had  been  given  in  ignorance  of 
the  danger,  and  he  would  be  bound  to  act  upon  his  knowledge  of  the  danger, 
or  upon  any  information  he  had  received  from  the  fireman,  or  from  any  other 
source,  that  there  was  a  man  in  danger." 

W.  A,  Foster  and  JohnJ,  MvUaney^  for  plaintiff. 
Hubbard  d  Clark^  for  defendant. 

McCrary,  Circuit  Judge.  I  am  inclined  to  the  opinion  that  the 
tenth  instruction  given  to  the  jury  was  erroneous,  in  that  it  did  not  leave 
it  for  the  jury  to  say  whether,  under  the  circumstances,  it  was  the  duty 
of  the  fireman  (Riggs)  to  have  given  to  the  engineer  more  definite  and 
explicit  warning  concerning  the  plaintiff's  peril.  It  is  doubtful  whether 
the  circumstances  of  this  case  bring  it  within  the  rule  that,  the  facts  be- 
ing established,  the  court  may  determine  the  question  of  negligence  as 
a  question  of  law.  It  probably  belongs  to  that  other  class  in  which,  al- 
though the  facts  be  undisputed,  different  minds  might  honestly  draw 
different  conclusions  therefrom;  and,  if  so,  the  question  is  for  the  jury. 
As  the  verdict  is  for  less  than  $5,000,  and  therefore  a  judgment  rendered 
thereon  could  not  be  reviewed  upon  writ  of  error  by  the  supreme  court, 
I  am  constrained  to  resolve  ray  doubts  in  favor  of  a  new  trial.  The 
motion  is  sustained.  Railroad  Co,  v.  McElwee^  67  Pa.  St.  315;  Railroad 
Co.  V.  Stout,  17  Wall.  659;  Railroad  Co.  v.  Van  Steinberg,  17  Mich.  99; 
Gillespie  v.  City  of  Newburgh,  54  N.  Y.  468j  City  of  Rackford  v,  iZiicfo- 
brand,  61  111.  155. 


Flower  v.  Oreenebaum. 
(Circuit  Court,  N.  D.  Illinois.    June,  1880.) 

BlNKBTTFTOT—CoifFOSTTTOy— SBOURBD  DsBTS. 

At  a  meeting  of  creditors  to  effect  a  composition  in  bankruptcyi  plaini 
notes  secured  and  unsecured,  voted  for  the  settlement  on  the  latter,  i 
vote  on  the  former,  and  the  securities  were  not  in  any  way  considei  >d:  subse- 
quently he  converted  them  into  money,  but  they  proved  insufficient  to  pa  '  the  debt. 
Held  tnatk  if  the  debtor  desired  to  have  the  composition  operate  upon  t  le  secured 
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notes,  it  was  his  duty  to  have  the  securities  valued,  and  failing  to  do  so  he  was 
liable  for  the  same  percentage  of  the  deficiency  as  was  paid  to  the  unsecured  cred- 
itors. 

At  Law.  Action  on  two  promissory  notes  by  James  M.  Flower,  re- 
ceiver of  the  German  National  Bank,  against  Henry  Greenebaum. 
Judgment  for  plaintiff.     For  prior  report,  see  2  Fed.  Rep.  897. 

This  suit  was  brought  upon  two  promissory  notes  given  by  defendant 
to  the  German  National  Bank  of  Chicago,  the  first  being  for  the  sum  of 
$25,000,  dated  November  13,  1877,  and  payable,  with  interest,  at  8 
per  cent.,  60  days  after  date;  the  other  for  the  sum  of  $15,000,  dated 
November  17,  1877,  payable,  with  interest,  at  10  per  cent.,  in  60  days 
after  date.  Both  notes  were  secured  by  certain  collaterals,  which  had 
been  converted  into  money  by  the  plaintiff,  and  the  proceeds  dul}''  ap- 
plied, and  this  suit  was  brought  to  recover.the  balance  remaining  due 
after  the  application  of  the  proceeds  of  the  collaterals.  The  defense  set 
up  was  a  discharge  under  a  composition  in  bankruptcy.  The  admitted 
facts  were  that  on  the  17th  of  December,  1877,  defendant,  Henry  Greene- 
baum, together  with  Elias  Greenebaum  and  David  S.  Greenebaum,  who 
had  been  and  then  were  copartners  composing  the  firm  of  Henry  Greene- 
baum &  Co.,  of  this  city,  and  Greenebaum  Bros.  &  Co.,  of  New  York 
city,  filed  their  voluntary  petition  in  bankruptcy  in  the  district  court  of 
this  district,  and  were  duly  adjudged  bankrupts;  that  they  afterwards, 
as  copartners  and  individually,  submitted  to  a  meeting  of  their  creditors, 
duly  called  by  the  court  under  section  17  of  the  act  amendatory  of  the 
bankrupt  law  approved  June  22,  1874,*  a  proposition  for  a  composition 
by  the  payment  of  25  per  cent,  of  their  indebtedness,  5  per  cent,  to  be 
paid  in  cash  within  60  days  after  the  ratification  of  the  composition  by 
the  requisite  number  and  amount  of  creditors,  and  10  per  cent,  in  one 
year,  and  10  per  cent,  in  two  years,  from  such  ratification,  without  in- 
terest; that  the  creditors  duly  accepted  and  ratified  such  composition, 
and  the  same  was  confirmed  and  approved  by  the  court.  It  was  also 
admitted  that,  at  the  time  of  the  creditors'  meeting  called  to  consider 
such  proposition  for  composition,  the  German  National  Bank  was  in 
liquidation,  under  the  management  of  a  committee  of  its  directors; 
that  the  bank  held,  not  only  the  notes  in  question,  but  divers  other 
claims  not  secured;  that  defendant,  Henry  Greenebaum,  presented  to 
the  meeting  of  the  individual  creditors  a  statement  of  his  assets  and 
debts,  in  which  statement  the  notes  in  question  were  classed  as  se- 
cured debts;  that  the  bank  was  represented  at  said  meeting  by  a  duly- 
authorized  attorney,  who  voted  in  favor  of  the  composition  upon  the  un- 
secured claims  held  by  the  bank  against  defendant,  but  did  not  vote 
upon  the  notes  now  in  suit,  and  the  notes  in  suit  were  not  reckoned  in 
any  action  of  creditors,  either  for  the  adoption  of  the  resolution  of  com- 
position at  the  creditors'  meeting,  or  for  its  confirmation  by  the  signa- 
ture of  creditors.  The  composition  was  ratified  and  became  operative  by 
the  confirmation  of  the  court  on  the  25th  day  of  May,  1878, 

118  U.  a  Bt  at  Large,  183^ 
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Tenney  &  Flower ^  for  plain tiflf, 
Adolph  Moaesj  for  defendant. 

Blodgett,  District  Judge.  It  is  now  insisted  by  the  (defendant  that 
the  bank  assented  by  its  action,  or  the  action  of  its  representative,  at  the 
creditors'  meeting,  to  be  considered  and  treated  as  a  fully  secured  cred- 
itor in  the  composition  proceedings;  that  by  voting  for  the  composition 
on  its  unsecured  debts  it  misled,  or  may  be  held  to  have  misled,  the  de- 
fendant into  the  belief  that  it  relied  solely  for  payment  of  the  notes  in 
question  on  the  security  which  it  held  for  the  notes,  and  that  it  ought 
not  be  allowed  to  collect  the  balance  of  these  notes,  after  exhausting  the 
security,  from  the  defendant;  that,  if  defendant  had  understood  at  the 
time  of  the  meeting  that  the  bank  would  claim  any  balance  on  these 
notes,  he  could  not  have  made  the  offer  to  his  creditors  which  was  made 
and  accepted;  that  the  bank  could  have  had  the  value  of  these  notes 
above  the  security  estimated  by  the  court  at  the  time  of  the  composition 
proceedings,  and,  having  neglected  to  do  so,  it  cannot  now  be  permitted 
to  collect  such  balance,  but  must  be  held  to  have  elected  to  rely  only  on 
its  security  for  payment  of  those  notes.  The  plaintiff  claims  that  the 
bank  wa^  not  bound  to  have  the  securities  valued,  and  that,  if  defend- 
ant wished  to  ascertain  what  balance  would  be  due  after  exhausting  the 
securities,  he  could  have  had  the  securities  valued  on  application  to  the 
court  for  that  purpose.     The  question  thus  presented  is  not  a  new  one. 

In  the  late  case  of  Cavanna  v.  Basaett,  9  Biss.  435,  3  Fed.  Rep.  215, 
heard  before  Judge  Dyer  at  the  present  term  of  this  court,  the  same 
point  arose,  and  it  was  there  held  by  the  learned  judge  that  a  secured 
creditor  "could  not  be  compelled  to  surrender  her  security,  and  come  in 
and  prove  her  claim,  nor  was  it  incumbent  on  her  to  have  her  security 
valued,  and  then  to  make  proof  of  any  balance;  nor  should  her  failure 
to  do  this  be  taken  as  evidence  that  she  intended  to  rely  wholly  for  pay- 
ment of  her  demand  upon  her  security."  The  learned  judge  further  said: 
"The  bankrupts  knew,  or  should  have  known,  that  there  was  a  liability 
that  the  security  would  not  pay  the  indebtedness.  They  were  charge- 
able with  notice  that  such  a  contingency  might  arise,  and,  if  they  desired 
to  put  complainant  in  a  position  where  the  composition  proceedings 
would  operate  upon  her,  they  might  have  applied  to  the  court  for  pro- 
ceedings compulsory  in  their  nature,  to  have  the  security  valued.  Not 
having  done  so,  there  remained  a  liability  that,  in  case  the  security  should 
prove  inadequate,  complainant  would  have  the  right,  as  to  any  deficiency, 
to  compel  payment  of  the  same  to  the  extent  of  the  percentage  paid  to 
unsecured  creditors  under  the  composition."  And  the  cases  of  Paret  v. 
Tichnor^  16  N.  B.  R.  315,  decided  by  Mr.  Justice  Miller  and  Judge 
DiLLon,  and  Ez  parte  Hodgkinsony  1  Ch.  Div.  702,  are  to  the  same  effect. 

The  learned  circuit  judge  of  this  circuit  also  held  the  same  prin- 
ciple in  Re  Engel^  on  review  from  the  district  court.  A  judgment  will 
therefore  be  entered  for  the  plaintiff  for  the  balance  due  on  these  notes, 

^ Hot  reported 
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conditioned  that  the  same  shall  be  satisfied  by  the  payment  of  25  per 
cent,  of  the  amount  due  on  said  notes,  after  deducting  the  proceeds  of 
the  collaterals;  treating  the  deduction  as  made  at  the  time  the  composi- 
tion was  confirmed. 


Eagle  Manuf'g  Co.  v.  David  Bradley  Manuf*g  Co, 

iCircuU  C<mrU  N.  D.  Illinois.    July  18, 1891.) 

Patents  fob  Ihventionb— Kes  Adjudioata. 

Where  a  suit  for  alleged  infFingemeut  of  a  patent  is  brouffht  against  a  firm 
that  is  a  branch  of  the  firm  that  manufactures  the  alleged  infringing  device,  and 
the  latter  firm  conducts  the  defense,  a  decree  for  the  complainant  is  binding  upon 
the  firm  that  conducted  the  defense,  not  only  upon  all  the  questions  that  were  raised 
and  determined  in  the  suit,  but  upon  all  that  might  have  been  raised  and  deter- 
mined therein. 

In  Jlquity.  Bill  by  the  Eagle  Manufacturing  Company  against  the 
David  Bradley  Manufacturing  Company  to  enjoin  the  infringement  of  a 
patent. 

Nathanid  French  and  W.  T.  Underwood,  for  complainant. 

Bond,  Adams  &  Jones,  for  defendant. 

Blodgett,  District  Judge.  This  is  a  bill  for  injunction  and  account- 
ing b}^  reason  of  the  alleged  infringen^ent  by  defendant  of  letters  patent 
No.  242,497,  granted  June  7,  1881,  to  E.  A.  Wright,  for  a  cultivator. 
The  invention  covered  by  this  patent  consists  of  a  peculiar  spring,  so 
arranged  and  adjusted  with  the  operative  parts  of  the  machine  that 
it  will  aid  in  lifting  the  cultivator  beams  or  plow  beams  out  of  the  ground 
with  an  increasing  force  as  the  cultivator  rises,  rather  than  with  a  de- 
creasing force,  as  is  usual  with  such  springs;  this  peculiar  effect  being 
produced  by  increasing  the  leverage  of  the  spring  upon  the  beam,  to  be 
lifted  as  the  beam  rises,  although  the  spring  is  at  the  same  time  losing 
some  part  of  its  tension  and  lifting  force. 

Infringement  is  charged  of  the  first,  second,  and  third  claims  of  the 
patent,  which  are: 

"(1)  In  a  cultivator,  the  combination  of  a  vertically  swinging  drag  bar  or 
beam  and  a  lifting  spring,  which  acts  with  Increasing  force  or  effect  on  the 
beam  as  the  latter  rises,  and  vice  versa, 

"(2)  In  a  wheeled  cultivator,  the  combination  of  a  vertically  moving  beam 
and  lifting  spring,  substantially  as  described,  whereby  an  Increasing  upward 
Strain  is  communicated  to  the  beam  as  the  latter  rises. 

"  (3)  Ttie  combination  of  a  wheeled  frame,  a  vertically  moving  beam  or  drag 
bar  attached  thereto,  and  a  lifting  spring,  substantially  as  described,  which 
exerts  a  greater  strain  or  effect  upon  the  beam  when  the  latter  is  elevated  than 
when  it  is  depressed." 

The  defenses  interposed  are  want  of  patentable  novelty  and  nonin- 
fringement. 

The  bill  avers,  and  the  proof  fully  shows,  that  in  the  mouth  of  Decem- 
ber,  1887,  complainant  brought  suit  in  the  United  States  circuit  court 
v.50F.no.2— 13 
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for  the  southern  district  of  Iowa  against  David  Bradley  &  Co.  for 
an  infringement  of  the  same  patent;  that  the  said  David  Bradley  &  Go. 
was  a  branch  house  of  the  defendant  in  this  case,  and  was  engaged 
in  selling  the  identical  class  of  cultivators  which  are  charged  to  infringe 
the  complainant's  patent  in  this  case;  that  the  defendant  herein  under- 
took and  managed  the  defense  of  said  suit,  employing  counsel  for  that 
purpose,  and  conducting  the  defense  in  the  name  of  David  Bradley  & 
Co.,  the  said  branch  house;  and  that  such  proceedings  were  had  in 
said  case  that  the  same  was  brought  to  hearing  upon  the  merits  at  the 
May  term  of  said  court  for  1888,  and  the  said  court  did  then  and  there 
adjudge  and  decree  that  the  said  David  Bradley  &  Co.,  by  the  sale 
of  said  cultivators,  had  infringed  the  complainant's  patent,  and  enjoined 
the  further  use  of  said  patented  device  by  the  defendants  in  said  cause. 

It  is  further  alleged  in  said  bill,  and  shown  by  the  proofs,  that  the 
cultivators  which  the  defendants  in  the  said  Iowa  case  were  charged  with 
selling,  and  thereby  violating  the  complainant's  patent,  were  manufac- 
tured by  the  defendant  in  this  case. 

It  is  contended  that  upon  the  facts  alleged  in  the  bill  and  shown  in 
the  proof,  in  regard  to  the  prior  case,  defendant  herein  is  estopped 
from  any  further  controversy  in  regard  to  the  validity  of  complainant's 
patent  or  the  fact  of  infringement.  An  examination  of  the  record  in  the 
Iowa  case,  which  is  in  evidence  in  this  case,  and  of  the  opinion  of  the 
court  in  that  case,  (35  Fed.  Rep.  296,)  shows  that  all  the  questions  now 
made  in  this  case  were  made  in  the  Iowa  case,  and  fully  considered  and 
passed  upon  by  that  court,  and  held  against  the  defendant;  that  the 
proof  upon  the  issues  made  in  this  case,  upon  the  questions  of  novelty 
and  noninfringement,  is  essentially  the  same  as  was  placed  before  the 
Iowa  court,  excepting  that  the  defendant  in  this  case  has  introduced  proof 
tending  to  carry  the  invention  in  the  patent  to  C.  A.  Hague,  under  which 
defendant  is  working,  granted  June  21,  1881,  back  to  an  earlier  date 
than  that  of  the  invention  covered  by  complainant's  patent.  But  a  care- 
ful examination  of  this  new  proof,  introduced  by  the  defendant,  fails  to 
satisfy  me  that  the  Hague  invention  antedates  the  invention  covered  by 
the  complainant's  patent;  it  being  a  well-established  rule  of  evidence  that 
the  fact  of  priority  of  invention,  in  order  to  defeat  a  patent,  must  be  so 
clear  and  convincing  as  to  leave  no  reasonable  doubt.  Coffin  v.  Ogden^ 
18  Wall.  120;  Shirley  v.  Sandersm,  8  Fed.  Rep.  908. 

Aside  from  the  rule  of  comity  which  this  court  has  always  endeavored 
to  observe,  especially  in  patent  cases,  it  seems  quite  clear  to  me  that  the 
defendant  in  this  case  was  so  far  a  privy  to  the  litigation  in  the  Iowa  case 
as  to  make  the  decree  in  that  case  binding  upon  the  defendant  kere. 

The  rule  laid  down  in  RobUna  v.  Chicago  OUy,  4  Wall.  657,  i  eems  to 
me  fully  applicable  to  this  case.     There  the  court  said: 

"The  conclusive  effect  of  judgments  respecting  the  same  cause  o  '  action, 
and  between  the  same  parties,  rests  upon  the  just  and  expedient  axic  n  that  it 


is  for  the  interest  of  the  community  that  a  limit  should  be  opposed  t 
tinuanceof  litigation,  and  that  the  same  cause  of  action  should  notbj 
twice  to  a  final  determination. 
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Parties  in  that  connection  include  all  who  are  directly  interested  in 
the  subject-matter,  and  who  had  a  right  to  make  defense,  control  the 
proceedings,  examine  and  cross-examine  witnesses,  and  appeal  from  the 
judgment.  And  this  same  rule  is  restated  and  followed  in  numerous 
cases,  among  which  are  Bdoii  v.  Morgan,  7  Wall.  619;  MSler  v.  Liggett^ 
etc.,  Co.,  7  Fed.  Rep.  91;  Clafiin  v.  Fletcher,  Id.  851;  American  Bell 
Td.  Co.  V.  National  Imp.  Td.  Co.,  27  Fed.  Rep.  666;  Morni  v.  Knapp, 
37  Fed.  Rep.  352;  Xea  v.  DeaUn,  11  Biss.  23,  13  Fed.  Rep.  514;  WiJr 
son's  ExW  V.  Deen,  121  U.  S.  525,  7  Sup.  Ct.  Rep.  1004, 

The  proof  in  this  case  shows  beyond  doubt  that  the  defendant  in  this 
case,  with  the  consent  of  the  defendants  in  the  Iowa  case,  made  itself  the 
dominvs  lilus  in  that  case;  it  controlled  the  defense;  appeared  by  its  own 
attorneys;  it  was  the  manufacturer  of  the  plows  in  which  the  alleged  in- 
fringement was  found;  and  may,  I  think,  with  entire  propriety,  be  held 
to  be  bound,  not  only  upon  all  the  questions  which  were  raised  and  de- 
termined in  the  former  case,  but  upon  all  which  might  have  been  raised 
and  determined  in  that  case.  The  Hague  patent  itself  was  considered 
by  the  Iowa  court,  and  not  held  to  be  an  anticipation  or  protection  as 
against  the  complainant's  patent.  The  defendant,  may,  I  think,  be  con- 
sidered as  bound,  not  only  by  all  the  evidence  which  was  considered  in 
the  Iowa  case,  but  all  which  it  could  have  appropriately  put  into  the  rec- 
ord in  that  case,  including  the  testimony,  which  it  is  claimed  would 
carry  the  Hague  invention  back  of  the  Wright  invention. 

I  am  therefore  of  opinion  that  all  the  defenses  which  are  urged  here 
have  been  anticipated  and  are  cut  off  by  the  decree  in  the  Iowa  case.  A 
decree  will  therefore  be  entered,  finding  that  the  defendant  infringed  as 
charged,  and  for  an  injunction  and  accounting. 


Eagle  Maitof^g  Go.  v.  Moline  Plow  COt 

{CireuU  Court,  N.  D.  llUnois.    July  13, 1S91.) 

In  Equity.    Bill  by  the  Eagle  Manufacturing  Company  against  the  Moline 
Flow  Company  to  restrain  the  infringement  of  a  patent. 
Nathaniel  French  and  W,  T.  Undenooodf  for  complainant. 
Bondt  Adams  i&  Jones,  for  defendant. 

Blodgbtt,  District  Judge.  The  bill  in  this  case  charges  the  defendant  with 
the  infringement  of  the  same  patent  involved  in  the  preceding  case,  against 
the  David  Bradley  Manufacturing  Company,  (50  Fed.  Bep.  193.)  and  the  de- 
fense interposed  is  the  same  as  in  that  case.  The  bill  in  this  case  also  charges 
that  in  December,  1887,  complainant  brought  suit  in  the  southern  district  of 
Iowa,  by  bill  in  chancery,  against  the  Moline,  Milburn  &  Stoddard  Company, 
for  an  alleged  infringement  of  the  same  letters  patent;  that  the  defendant  in 
that  case  was  a  branch  house  of  the  Moline  Plow  Company,  the  defendant  in 
this  case,  and  was  engaged  in  selling  the  identical  cultivators  manufactured 
by  the  defendiint  herein,  and  which  in  this  case  complainant  charges  in« 
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fringed  complainant's  patent;  that  such  proceedings  were  had  in  that  case  aa 
that  a  decree  was  entered,  finding  tlie  defendant  in  that  case  guilty  of  the  in* 
fringement  charged,  and  an  injunction  against  sach  further  infringement 
duly  entered,  (35  Fed.  Bep.  299;)  that  the  defendant  in  this  case  took  the  con- 
trol and  charge  of  the  defense  in  that  case,  and  by  its  own  attorneys,  and  at 
its  own  expense,  conducted  such  defense,  and  that,  therefore*  this  defendant 
is  estopped  by  the  decree  in  that  case. 

The  proofs  fully  sustain  this  allegation  in  the  bill,  and  bring  the  case 
wholly  within  the  rule  laid  down  in  the  prior  case  of  this  complainant  against 
the  David  Bradley  Manufacturing  Company.  A  decree  will  therefore  be  en- 
tered, finding  that  the  defendant  infringed,  and  for  an  injunction  and  ac- 
counting. 


Kennedy  t».  Chicago  City  Ry.  Co.  d  d.  Same  v.  Boutow  Fotjndry 
Co.  et  al.  Same  v.  Tobin  et  oZ.  Same  v.  Bzgeubiob  Ibon  Wobxs 
et  cd,    Bahb  9.  Bee.     Same  v.  Haffneb  et  al. 

{CircfwU  Cow%  N.  D.  lllinoU.    Hay  2, 1803.) 

1*  Patiktb  tob  Ihtsntioks— Boilsbs— ImPRTKOsinnrr. 

The  third  claim  of  letters  patODt  No.  324,686,  issued  February  17, 1880,  to  HaieltOB 
and  Kennedy,  for  a  new  and  improved  sectional  boiler,  oonsistlnff  of  the  oombina- 
tion  of  horizontal  hot-water  pipes  and  steam  pipes  set  inside  of  a  fire  chamber,  with 
vertical  drums  and  mud  drum  set  outside  of  the  fire  chamber,  is  not  infringed  by  a 
device  consisting  of  a  *^ porcupine**  boiler  having  a  central  standpipe  in  wnioh  nu- 
merous hollow  tubes  are  inserted  so  as  to  radiate  horizontally,  and  having  three 
larger  tubes  riveted  to  the  standpipie,  and  extending  horizontally  through  the  brick- 
work surrounding  the  fire  chamber,  since  the  said  claim  covers  merely  the  partic- 
ular combination  described  therein. 

i.  BaMB— BOILBB  Dbflbctors— Novbltt— Patbntablb  Invb2«tion. 

Letters  patent  No.  849,720,  issued  September  28, 18S6.  to  Edward  8.  T.  Kennedy 
for  an  improvement  in  boiler  deflectors,  oonsistinff  in  tne  combination  with  a  por- 
cupine boiler  an4  its  jacket  of  horizontal  flame  deflectors  of  segmental  form,  placed 
within  the  combustion  chamber  in  position  for  protecting  the  exposed  ends  of  the 
tubes  and  deflecting  the  heated  proaucts  of  combustion  towards  the  boiler  <^Uiider, 
are  void  for  want  ox  patentable  invention  and  novelty. 

In  Equity. 

Bills  by  Edward  S.  T.  Kennedy  to  restrain  the  alleged  infringement 
of  certain  patents. 
Ba/nmng^  Banning  &  Payson,  for  complainant. 
Bondf  Adams  &  Pickard^  for  defendants. 

Gresham,  Circuit  Judge.  These  suits  for  infnngement  of  patents,  No. 
224,685,  issued  February  17,  1880,  No.  247,910,  issued  October  4. 
1881,  and  No.  349,720,  issued  September  28, 1886,  were  heard  j|)gether. 
The  complamant  purchased  a  half  interest  in  the  two  first  invent  ^ns,  the 
patents  issued  to  him  and  the  inventor  jointly,  and  the  latter  assi  pied  his 
interest  in  both  patents  to  the  complainant.  The  third  patent  i  isued  to 
the  complainant.  All  the  defendants  are  charged  with  inirin  ing  the 
third  claini  of  No.  224,685;  and  the  Chicago  (^ty  Railway  Cc  npany, 
the  Bouton  Foundry  Company,  and  Joseph  Bee  with  infringing  the  1st, 
2d^  5th,  and  6th  claims  of  No.  349|720.     It  is  not  shown  th^  any  of 
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the  defendants  infringed  No.  247,910,  and  no  decree  is  asked  on  that 
patent. 

The  Hazelton  patent,  No.  224,685,  is  for  a  new  and  improved  sec- 
tional boiler.  The  specifications  show  a  stationary  steam  boiler,  com- 
posed of  hot-water,  steam,  feed-water,  and  air  tubes  laid  horizontally,  in 
coils  or  sections,  one  above  another,  in  a  brick  fire  chamber,  with  all  the 
tubes,  coupling,  and  connections  outside  the  brickwork,  so  that  they 
may  be  readily  got  at  for  examination  or  repair,  and  with  steani  and 
mud  drums  also  entirely  outside  the  brickwork.  The  hot-water  tubes, 
which  are  set  in  the  lower  part  of  the  fire  chamber,  all  connect  at  one  of 
their  ends  with  the  feed-water  pipes,  and  at  their  other  ends  with  verti- 
cal drums,  which  in  turn  connect  with  a  mud  drum  below  them.  The 
feed-water  pipes  are  provided  with  check  valves  Which  permit  the  water 
to  flow  'into  the  tubes  below  them,  but  do  not  allow  escape  upward.  The 
steam  pipes,  which  are  a  mere  continuation  of  the  water  pipes  below 
them,  have  outside  couplings  terminating  in  a  steam  drum,  from  which 
steam  is  taken  by  a  pipe  for  use.  It  is  claimed  by  the  complainant's 
counsel  that  the  vertical  outside  drums  are  virtually  the  upper  part  of  the 
mud  drum,  and  that  the  placing  of  the  latter  '' outside  of  the  fire  cham- 
ber,''  in  a  boiler  having  horizontal  steam  and  water  pipes  inside  the 
tire  chamber,  is  the  novel  and  distinguishing  feature  of  daim  3,  which 
reads: 

'*(3)  The  horizontal  hot-water  pipes,  B,  B,  and  steam  pipes,  G,  G,  set  in- 
side of  a  fire  chamber,  in  combination  with  the  vertical  drums,  D,  D,  and  mud 
drum,  E,  that  are  setoutsideof  the  fire-chamber,  substantially  as  herein  shown 
and  described." 

It  is  urged  in  support  of  the  claim  that  by  locating  the  vertical  drums 
and  mud  drum  outside  the  fire-chamber,  thus  removing  them  from  the 
heat  of  the  furnace,  ebullition  is  prevented  or  very  much  lessened,  and 
the  sedimentary  matter  in  the  water  is  allowed  to  deposit  in  the  mud 
drum,  where  it  may  be  readily  removed  without  letting  down  the  fire  or 
emptying  the  furnace,  in  the  old  way.  The  alleged  infringing  boiler  is' 
of  the  "porcupine"  type,  having  a  center  upright  tube  or  stand  pipe, 
with  the  lower  end  extending  2i  feet  below  the  grate  bars,  and  resting 
on  the  floor  of  the  ash  pit.  Its  diameter  is  uniform  to  a  point  five  or> 
six  feet  from  the  bottom,  below  which  it  is  smaller.  Above  this  lower 
smaller  end,  numerous  hollow  tubes,  with  their  outer  ends  sealed  or 
closed,  are  securely  inserted  in  the  shell  of  the  standpipe,  so  that  they 
stand  out  or  radiate  horizontally  from  it.  Three  tubes  of  larger  diameter 
than  those  just  mentioned  are  riveted  or  otherwise  firmly  inserted  into 
the  stand  pipe  just  above  the  point  where  its  diameter  begins  to  dimin- 
ish, and  extend  horizontally  through  the  inclosing  brickwork  surround- 
ing  the  fire  chamber,  with  manhole  plates  bolted  to  their  outer  ends. 
From  these  three  tubes,  others  of  the  same  diameter  extend  at  right  an- 
gles through  the  wall  of  the  brickwork  to  the  level  of  the  lower  end  or 
base  of  the  standpipe.  Two  or  more  tubes,  somewhat  larger  than  the 
numerous  radial  tubes,  are  flanged  or  riveted  to  the  standpipe  at  the 
water  line,  and  extend  outwardly  at  right  angles.    Three  feet  from  the  top 
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of  the  standpipe,  and  riveted  to  the  inside  of  it,  is  an  iron  plate  with 
three  holes  in  it  to  separate  the  water  from  the  steam.  There  is  a  hole 
in  the  head  of  the  standpipe  for  steam  connection,  and  other  holes  for 
connection  with  the  water  column  and  steam  gauge.  The  standpipe  just 
below  the  grate  bars  is  tapped  for  feed  and  blow-off  pipes  and  bottom 
connection  of  the  water  column.  The  water  circulates  freely  through  the 
standpipe,  the  horizontal  and  perpendicular  pipes  at  the  bottom,  and  the 
radial  tubes.  Further  description  of  this  boiler  is  not  necessary  for  our 
present  purpose.  It  is  urged  by  the  complainant's  counsel  that  the  nu- 
merous radial  tubes  and  the  three  horizontal  tubes  or  pipes  near  the  base 
of  the  standpipe  are  equivalent  to  the  hot- water  pipes,  B,  6;  that  the  up- 
per radial  pipes  are  equivalent  to  the  steam  pipes,  G,  G;  that  the  three 
perpendicular  pipes  or  legs  standing  like  a  tripod  at  the  bottom  are 
equivalent  to  the  vertical  drum,  D,  D;  that  their  three  lower  hollow  ends 
are  equivalent  to  the  mud  drum,  E,  of  the  third  claim;  and  that  the  dif- 
ference between  the  defendants'  boiler  and  the  combination  covered  by 
the  third  claim  is  structural,  and  not  functional. 

The  water  in  water-tube  boilers  circulates  in  the  tubes,  while  in  tubu- 
lar boilers  the  heated  products  of  combustion  pass  into  or  through  the 
tubes.  Hazel  ton  did  not  invent  water-tube  boilers;  and  the  difference 
between  the  combination  covered  by  the  third  claim  and  prior  com- 
binations consists  in  locating  the  hot- water  pipes  and  the  steam  pipes  in 
the  fire  chamber, — that  is,  within  the  inclosing  brickwork, — and  the 
connecting  pipes  or  drums  and  the  mud  drum  entirely  outside.  The 
vertical  drums  which  make  the  outside  connection  of  the  hot- water  tubes 
are  of  greater  capacity  than  any  single  tube,  and  the  drums  are  them- 
selves connected  by  the  mud  drum  in  a  manner  to  produce  circulation 
between  the  ends  of  all  the  water  tubes  and  the  mud  drum;  thus  equali- 
zing the  water  supply  when  the  tubes  in  one  section  become  hotter  than 
the  others.  It  is  this  water  circulation,  and  the  location  of  the  verti- 
cal drums  and  the  mud  drum  outside  the  brickwork  '^for  convenience 
of  examination  and  repairs,"  that  was  allowed  as  a  real  contribution  to 
the  prior  art.  The  location  of  the  hot- water  pipes  inside  th§  masonry  or 
brickwork,  and  the  other  parts  outside,  are  described  and  claimed  as 
essential  parts  of  the  invention.  The  Baker  patent  of  1863  shows  a 
water-tube  boiler  arranged  in  sections,  and  a  single  horizontal  pipe,  out- 
side the  brickwork,  at  the  line  of  connection  between  the  water  and  steam 
tubes,  instead  of  at  the  line  of  the  lower  tubes  of  each  section;  also,  a 
pipe  outside  the  brickwork,  in  connection  with  the  ends  of  the  bot- 
tom water  tubes.  These  upper  and  lower  pipes  are  connected  by  ver- 
tical pipes,  thus  securing  connection  between  the  upper  and  lower  water 
tubes,  but  not  between  the  intermediate  ones,  as  in  the  conibination  of 
the  third  claim  of  the  Hazelton  patent.  To  the  end  of  the  lower  pipe 
of  the  Baker  boiler,  which  is  one  inch  in  diameter,  and  through  which 
water  is  constantly  supplied  to  the  lower  pipe  of  the  bottom  water  coil, 
is  attached  a  blow-off  pipe.  The  chief  superiority  of  the  Hazelton  boiler 
over  this  boiler  consists  in  the  intermediate  connection.  It  is  urged  for 
the  defendants  that  a  mud  drum  is  simply  an  enlarged  pipe,  and  that, 
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by  increasing  the  diameter  of  the  lower  pipe  in  the  Baket  boiler,  its  out- 
side connection  would  make  it  an  efficient  mud  drum.  This  boiler  cer- 
tainly narrows  the  scope  of  the  third  claim.  The  Lynde  patent  of  1873 
shows  a  boiler  composed  of  water  tubes  extending  horizontally  across  the 
fire  chamber,  and  a  mud  drum,  and  vertical  circulating  pipes  entirely 
outside  the  jacket.     The  specifications  say: 

*'It  is  found  that  in  a  rapidly  circulating  boiler  the  sediment  seeks  and  is 
deposited  id  the  quietest  place  at  the  bottom  of  generator.  To  provide  such  a 
place,  from  which  thq  deposit  coald  be  readily  removed,  the  receiver,  N,  is 
placed  80  as  to  attach  the  blow-off  pipe,  O,  at  bottom,  the  feed  pipe,  P,  to  one 
side  above  the  center,  and  on  the  opposite  side,  on  the  same  line,  the  pipe,  Q, 
connecting  the  receiver,  N,  with  manifold,  B.  A  pipe,  B,  is  inserted  at  the 
top  of  N,  connecting  manifold,  J,  to  the  receiver,  N.  The  pipes,  Q  and  B, 
now  are  the  blow-off  pipes  to  the  whole  generator.  By  use  of  stopcocks, 
S  and  S^  either  part  is  blown  off  at  will.  The  sediment  first  finds  a  semi-quiet 
place  in  J,  from  which  a  constant  stream  flows  through  pipe,  B,  to  the  receiver, 
X,  carrying  the  sediment,  and  depositing  it  in  the  still  water  at  bottom  of  N, 
from  which  it  is  easily  blown  off  daily,  or  as  required." 

Although  the  manifold,  B,  with  which  the  outside  receiver,  N,  is 
connected,  is  located  in  the  wall  of  the  furnace,  with  one  side  somewhat 
exposed  to  the  heat,  the  receiver  and  its  co-opening  manifold  and  pipe 
operate  as  a  mud  drum.  If  the  defendants'  boiler  is  covered  by  the 
third  claim  of  the  Hazelton  patent,  that  claim  is  anticipated  by  the 
Lynde  patent.  The  defendants'  boiler  shows  no  pipes  extending  across 
the  fire  chamber  provided  with  connections  like  Hazelton's  pipes,  B,  B, 
and  G,  G;  it  shows  no  vertical  or  other  drums  connecting  the  ends  of 
the  pipes  outside  the  fire  chamber,  as  do  Hazelton 's  drums,  D,  D;  and 
it  shows  no  drum  or  pipe  corresponding  to  drum,  E,  of  his  third  claim. 
The  vertical  drums  of  that  claim  connect  the  horizontal  pipes,  but  the 
three  pipes  near  the  base  of  the  defendants'  boiler  perform  no  such  of- 
fice. Hazelton  was  a  mere  improver,  and  not  a  pioneer,  and  the  third 
claim  covers  a  combination,  not  of  any  pipes  and  drums,  but  of  the 
pipes  and  drums  arranged  as  shown  and  described;  and  thus  limited  the 
claim  is  not  infringed. 

Kennedy  patent.  No.  349,720,  is  for  an  improvement  in  boiler  de- 
flectors. It  shows  a  vertical  standpipe  with  tubes  connecting  with  and 
radiating  from  it,,  and  segmental  or  annular  plates  so  applied  to  the  tubes 
as  to  deflect  the  flames  from  a  direct  course,  all  inclosed  within  a  casing 
or  jacket.  "The  object  of  this  invention,"  says  the  specification,  "is  to 
provide  an  improvement  especially  applicable  to  vertical  cylindrical 
boilers  having  radiating  tubes, — boilers  of  the  so-called  *  porcupine'  type, 
— the  improvement  being  designed  to  eflfect  very  considerable  economies 
of  fuel  and  steam;  to  assure  the  quick  ^getting  up'  of  steam;  to  prevent 
undue  heating  of  the  boiler  jacket;  to  insure  a  better  circulation  of  water 
in  this  type  of  boiler;  to  prevent  priming,  and  also  to  prevent  the  burn- 
ing of  the  outer  ends  of  the  tubes,  and  consequently  to  increase  the  dura- 
bility of  the  boiler,  and  reduce  the  frequency  and  cost  of  repairs.  The 
invention  consists,  in  combination  with  the  boiler  and  its  jacket,  of  hori- 
zontal flame  deflectors  of  segmental  form,  placed  or  fixed  within  the 
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boiler  combustion  chamber,  in  position  for  protecting  or  shielding,  as 
far  as  may  be  desirable,  the  exposed  ends  of  the  tubes,  and  at  the  same 
time  deflecting  the  heated  products  of  combustion  chiefly  towards  the 
boiler  cylinder,  all  of  which  will  be  hereinafter  fully  set  forth."  The 
four  claims  which  it  is  charged  are  infringed  read: 

"(1)  The  combination  with  a  boiler  having  a  vertical  cylinder  with  radiat- 
ing tubes  of  a  segmental  or  annular  deflector*  adapted  or  arranged  to  deflect 
the  products  of  combustion  from  one  part  of  the  combustion  chamber  to 
another,  substantially  as  herein  shown  and  described.  (2)  As  a  means  for 
protecting  the  exposed  ends  of  the  radiating  water  tubes  of  a  vertical  boiler, 
of  the  character  herein  shown  and  described,  a  horizontal  segmental  or  an- 
nular deflector  arranged  in  place  by  being  laid  on  the  tubes,  as  set  forth." 
"(5)  As  a  means  for  protecting  the  exposed  ends  of  the  radiating  water  tubes 
of  a  vertical  t>oiler.  of  the  character  substantially  as  herein  shown  and  de- 
scribed, a  segmental  or  annular  deflector,  riveted  to  the  boiler  jacket,  and  ex- 
tending horizontally  therefrom,  as  set  forth.  (6)  As  a  means  for  protecting 
the  exposed  ends  of  the  radiating  water  tubes  of  a  vertical  boiler,  of  the  char- 
acter substantially  as  herein  shown  and  described,  and  directing  the  flame  to 
the  boiler  cylinder,  a  segmental  or  annular  deflector  built  into  and  extending 
horizontally  from  the  brick  boiler  jacket,  substantiiUly  as  set  forth.** 

The  third  claim  shows  a  deflector  suspended  from  the  tubes,  and 
the  fourth  a  deflector  riveted  to  the  boiler  cylinder,  dark,  the  com- 
plainant's principal  expert,  first  testified  that  the  combination,  covered 
by  one  of  the  claims  was  the  equivalent  of  all  the  others,  but,  on  being 
recalled,  stated  that  he  did  not  think  a  deflector  secured  to  the  central 
cylinder  or  standpipe  was  the  full  equivalent  of  a  deflector  projecting 
inwardly  from  the  jacket  or  boiler  casing;  that  the  effect  of  one  was 
somewhat  different  from  the  other;  and  that  the  plates  shown  in  the  pat- 
ents set  up  in  the  answer  were  unlike  the  Kennedy  deflectors,  because 
those  patents  were  not  for  boilers  containing  a  water  cylinder  and  radial 
tubes.  The  supposed  invention  consists,  not  in  the  elements  of  the  com- 
bination separately  considered,  for  they  were  old,  but  in  the  combina- 
tion of  segmental  or  annular  deflectors  with  a  Porcupine  boiler,  admitted 
by  the  patent  to  be  old.  Kennedy  testified  it  was  only  after  repeated 
experiments  that  he  ascertained  the  proper  proportion,  form,  and  width 
of  deflectors  to  secure  the  requisite  draft  and  distribution  of  heat;  and 
yet  the  patent  is  silent  as  to  width  of  the  plates,  and  their  special  ar- 
rangement with  reference  to  the  flue  space.  Did  it  require  invention  to 
change  the  form  of  the  deflectors  in  use  "  under  boilers  of  various  types," 
and  apply  them  to  a  boiler  of  a  particular  but  well-known  type?  It 
would  seem  that  by  the  exercise  of  skill  and  judgment  alone  an  engineer 
familiar  with  deflecting  plates  and  their  use  would  have  understood  how 
to  change  their  form,  and  adapt  them  to  use  in  a  boiler  of  the  Porcupine 
type.  It  is  not  clear  from  the  evidence  that  Hallett,  one  of  Kennedy's 
employes,  did  not  make  the  improvements. for  which  the  patent  issued; 
but,  assuming  that  Kennedy  made  them,  he  simply  changed  and  adapted 
an  old.  device  to  an  old  and  well-known  boiler.  He  applied  old  deflect- 
ing plates  to  an  analogous,  if  not  the  same,  use. 

But  there  are  objections  to  the  validity  of  the  patent  other  than  those 
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appearing  upon  its  face.  While  the  Wren  patent  of  1880  does  not  show 
a  central  water  standpipe  and  radial  tubes,  it  describes  a  boiler  com- 
posed of  hollow  steam-generating  rings,  one  some  distance  above  the 
other,  but  all  connected.  Annular  deflectors  are  attached  to  and  pro- 
ject inwardly  from  the  jacket  or  casing  between  each  two  rings,  and  de- 
flect the  products  of  combustion,  and  cause  them  to  follow  the  surface 
of  the  rings.  It  is  true  this  boiler  is  not  of  the  Porcupine  type,  but  tliat 
type  is  admitted  to  have  been  old,  and  the  jacket  and  deflectors  could  be 
fl(pplied  to  other  boilers  found  in  the  prior  art,  and  the  deflectors  operate 
as  the  Kennedy  deflectors.  The  Ahrens  patent  of  1883  is  for  an  im- 
provement in  steam  fire  engines.  It  shows  a  boiler,  composed  of  tubes 
arranged  within  a  shell,  their  ends  connected,  and  cylindrical  and  an- 
nular deflectors  attached  to  and  extending  horizontally  inward  from  the 
shell,  as  in  the  1st,  5th,  and  6th  claims  of  the  Kennedy  patent.  It  also 
shows  an  annular  deflector  at  the  bottom  of  the  combustion  chamber, 
just  above  the  fire,  corresponding  in  position  to  the  brick  deflector  in 
the  drawings  of  the  Kennedy  patent.  The  tubes  in  this  patent  are  not 
arranged  as  in  a  porcupine  boiler,  but  the  jacket  and  the  tubes  could  be 
substituted  for  the  Kennedy  tubes  and  jacket  without  change  in  mode 
of  operation  or  function.  The  English  Newton  patent  of  1871  describes 
a  vertical  boiler  with  annular  deflectors  built  into  the  jacket  and  extend- 
ing horizontally  iward,  but  it  does  not  show  the  Kennedy  radial  tubes. 
It  would  not  require  invention,  however,  to  add  such  tubes.  The  En- 
glish Brooman  patent  of  1865  shows  a  vertical  boiler  with  fixed  de- 
flectors at  one  side,  and  movable  deflectors  laid  on  the  tubes  on  the  other 
side.  Other  patents  in  evidence  show  tliat  it  was  common  to  vary  the 
form  of  deflectors  to  adjust  them  to  particular  uses.  The  tracing  in  the 
record,  taken  from  a  practical  treatise  on  boilers  and  boiler  making  by 
N.  P.  Burgh,  and  published  in  London  and  New  York  in  1873,  shows 
bafSe  plates  in  boilers  operated  substantially  as  the  Kennedy  deflecting 
plates.  Kennedy's  lower  brick  deflector,  "built  into  and  extending  from 
the  brick  boiler  jacket  for  the  purpose  of  deflecting  the  flame  towards 
the  boiler  cylinder,"  is  not  materially  unlike  the  construction  shown  in 
the  prior  Harris  patent  and  the  Baker  patent.  The  lower  brick  de- 
flector covered  by  Kennedy's  sixth  claim  is  the  equivalent  of  the  other 
deflectors  sued  on,  and  the  Harris  patent  shows  a  Porcupine  boiler  with 
a  furnace  throat  extending  inwardly  beyond  the  ends  of  the  tubes,  and 
protecting  them,  substantially  as  in  the  Kennedy  patent.  If  Kennedy 
understood  that  the  chief  merit  and  distinguishing  feature  of  his  inven- 
tion consisted  in  the  protection  aflbrded  to  the  outer  ends  of  his  radial 
tubes  by  deflecting  the  heat  from  them  itiwardly  upon  the  standpipe, 
why  did  he  show  in  his  patent,  and  illustrate  in  his  drawings,  plates 
riveted  to  the  cylinder,  deflecting  the  heat  to  the  circumference  and  upon 
the  exposed  ends  of  his  radial  tubes?  The  bills  are  dismissed  for  want 
of  equity. 
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Leb  et  cH.  V,  NoBTHWESTERN  Stove  Befaib  Co.  d  ol. 
(CircuU  Court,  JT.  D.  llUnoiB.    Uaj  8, 18W.) 

1.  Patents  for  Inventions— Stove  Fixtures— Noveltt. 

Letters  patent  No.  289,802,  issued  December  11,  1888,  to  Phllo  D.  Beckwith,  for 
improvemeDts  in  a  heating  stove  designed  to  convert  a  wood-burninf?  stove  into  a 
coal  burner,  and  consisting  of  a  flaring  ring  cast  in  two  sections,  which  fit  into  tho 
top  of  the  fire  pot,  in  which  the  coal  basket,  cast  integral,  is  suspended,  the  ring 
having  legs  which  rest  on  an  annular  flange  at  the  base  of  the  flre  pot,  and  having 
holes  in  its  periphery,  into  which  pintles,  cast  on  the  underside  of  the  coal  basket 
pass,  so  as  to  hold  the  ring  together,  are  not  void  for  want  of  novelty. 

2.  Same— Infrinoehbnt. 

It  is  an  infringement  of  said  patent  to  sell  the  different  fixtures  included  In  said 
patented  device,  although  a  complete  set  of  the  fixtures  is  not  sold  to  any  one  per- 
son, and  no  stove  is  sold  with  them. 

In  Equity.  Bill  by  Fred  E.  Lee  and  William  6.  Howard  against  the 
Northwestern  Stove  Repair  Company  and  others  to  restrain  the  infringe- 
ment of  a  patent. 

Howard  <k  Roob  and  Banning,  Banning  &  Payson^  for  complainants. 
.    Offiddj  Towle  &  Linihicum^  for  defendants. 

Blodgett,  District  Judge.  An  injunction  and  ac^unting  is  sought 
for  by  the  bill  in  this  case  for  the  allied  infringenrent  of  patent  No. 
289,802,  granted  December  11, 1883,  to  Philo  D.  Beckwith,  for  a  "heat- 
ing  stove."  The  patentee,  Beckwith,  several  years  before  the  granting 
of  this  patent,  obtained  three  6r  more  patents,  under  which  he  manu- 
factured a  heating  stove  which  obtained  a  wide  reputation  and  sale  as  a 
wood  burner,  by  the  name  of  "Round  Oak  Stove."  It  consisted  of  a 
vertical  sheet-iron  cylinder,  mounted  on  a  cast-iron  base  and  fire  pot 
supported  by  legs,  in  the  usual  manner,  the  fire  pot  resting  on  the  base, 
and  a  door  above  the  fire  pot  for  putting  in  the  fuel,  with  an  ash  pit  and 
a  shaking  grate  at  the  bottom  of  the  fire  pot,  and  the  usual  air  inlets 
for  a  draught  up  through  the  grate  and  fire  pot.  In  April,  1874,  he 
obtained  a  patent  on  a  modification  of  his  stove  to  convert  it  into  a  coal 
burner;  but,  however  well  this  may  have  operated  as  a  soft-coal  burner, 
it  was  not,  as  the  proof  shows,  well  adapted  to  the  burning  of  hard  coal, 
and  the  purpose  of  the  device  now  in  question  was  to  change  his  form 
of  stove  into  a  hard-coal  burner.  The  patent  in  question  is  upon  a  set 
of  fixtures  which,  being  inserted  in  the  cylinder  of  a  Round  Oak  stove, 
change  it  from  a  wood  or  soft-coal  burner  to  a  hard-coal  burner.  The 
patentee  says  in  regard  to  his  device: 

"My  present  invention  consists  in  the  arrangement  of  a  basket, 
grate,  and  the  means  employed  for  supporting  the  parts  within  th( 
of  the  stove;  also,  in  the  construction  of  the  parts  that  enables  me 
coal  basket  cast  integral,  one  that  may  be  readily  inserted  or  1  iken  out 
through  the  ordinary  stove  door,  as  set  forth  in  the  following  spec!  ication 

"This  invention  is  designed  as  an  improvement  upon  my  lettc  s  patent 
dated  April  28,  1874,  No.  150,277,  and  is  designed  for  burning  har(| 
coal." 
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Briefly  described,  the  device  consists  of  a  flaring  ring  cast  in  two  sec- 
tions, which  fit  into  the  top  of  the  fire  pot  in  which  the  coal  basket  cast 
integral  is  suspended,  this  ring  having  holes  in  its  periphery  into  which 
pintles  cast  on  the  underside  of  the  flaring  ring  of  the  coal  basket 
pass,  so  that,  when  the  coal  basket  is  seated  in  the  ring,  the  ring,  al- 
though cast  in  two  sections,  is  made  integral  or  held  together  by  these 
pintles.  This  sectional  ring  is  also  provided  with  legs  which  extend 
downward  to  and  rest  on  an  annular  flange  at  the  base  of  the  Are  pot. 
A  grate  rests  on  shoulders  or  notches  cut  in  the  lower  ends  of  the 
legs  of  the  annular  ring,  so  that  it  forms  the  bottom  of  the  coal  basket, 
with  reciprocating  shaking  bars  resting  upon  it.  The  claims  of  the 
patent  are: 

"(1)  The  sectional  flaring  ring,  fitting  within  the  top  of  the  fire  pot  of  the 
herein-described  stove,  being  adapted  to  encircle  and  support  the  basket, 
(cast  integral,)  as  and  for  the  purposes  set  forth.  (2)  In  a  heating  stove, 
the  combination  of  the  sectional  ring,  having  leg  supports  attached  thereto, 
being  adapted  to  fit  within  the  fire  pot  of  the  stove,  said  leg  supports  resting 
upon  the  horizontal  flange  of  the  fire  pot,  substantially  as  set  forth.  (3)  The 
coal  basket,  cast  integral,  having  a  flaring  flange  with  a  series  of  pintles  pro- 
jecting downward  from  said  flange,  for  the  purposes  specified.  (4)  The  com- 
bination of  the  sectional  ring  with  leg  supports  attached  thereto,  said  sup- 
ports resting  upon  the  flange  of  the  fire  pot.  being  also  provided  with  hori- 
zontal supports  for  receiving  and  retaining  the  reciprocating  grate,  substan- 
tially as  set  forth.*' 

Infringement  is  charged  as  to  all  these  claims. 

The  defenses  are:  (1)  That  the  patent  is  void  for  want  of  novelty; 
(2)  that  the  sole  business  of  defendant  is  that  of  furnishing  repairs 
or  parts  of  stoves  to  replace  parts  which  have  been  worn  or  burned 
out  by  use,  and  that  it  does  not  sell,  as  a  rule,  the  entire  set  of  fix- 
tures called  for  by  this  patent  to  a  customer  at  the  same  time. 

It  is  conceded,  but  if  it  were  not  the  proof  shows,  that  defendant 
obtained  a  complete  set  of  the  parts  or  fixtures  called  for  by  the  pat- 
ent, and  has  made  castings  from  them,  which  it  oflers  for  sale  to  cus- 
tomers as  ordered,  so  that  the  charge  of  infringement  may  be  consid- 
ered as  established.  To  sustain  the  defense  of  want  of  novelty,  de- 
fendants have  put  in  evidence  a  large  number  of  prior  patents  on 
stoves,  and  have  also  examined  at  considerable  length  a  well-known 
expert  in  the  art,  who  testified  that,  in  view  of  the  art,  all  the  pat- 
entee did  in  the  production  of  this  device  was  in  the  line  of  improve- 
ments by  the  exercise  of  mere  mechanical  skill  on  older  and  well-known 
devices.  A  careful  study  of  the  older  patents  put  in  evidence  fails  to 
show  to  my  satisfaction  that  there  was  no  invention  called  for  to  produce 
the  device  covered  by  this  patent.  It  is  true  that  annular  rings  and 
coal  baskets  and  fire  pots  are  severally  shown  in  these  old  patents, 
but  in  no  such  relations  nor  with  the  functions  they  bear  in  the  de- 
vice in  question.  The  problem  this  patentee  set  himself  about  was  to 
devise  a  set  of  fixtures  which,  when  coacting,*  would  convert  his  wood- 
burning  stove  into  a  successful  stove  for  burning  hard  coal.  His  patent 
of  1874  was,  I  conclude  from  the  proof,  a  partial  success,  burning  soft 
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coal  as  well  as  wood,  but  it  was  a  failure  for  burning  hard  coal;  the 
main  cause  of  the  failure  in  that  regard  probably  being  the  oval  open* 
ings  left  between  the  upper  part  of  the  fire  pot  and  the  coal  basket, 
which  prevented  a  sufiiciently  strong  draft  through  the  hard  coal  to  se- 
cure combustion.  To  remedy  this  defect  in  the  1874  patent,  he  devised 
the  flaring  sectional  ring,  fitting  closely  to  the  top  of  the  fire  pot;  and 
as  this  ring  was  of  the  same  diameter  as  that  of  the  fire  pot  at  the  top, 
and  so  would  not  pass  into  the  door  entire,  he  was  Obliged  to  have  it 
made  in  sections,  so  that  it  could  be  readily  put  in  place  through  the 
stove  door,  and  then  so  arranged  the  holes  in  the  ring  and  the  pintles 
on  the  underside  of  the  flaring  rim  of  the  coal  basket  Ihat  they  con- 
nected with  the  ring  through  these  holes,  and  thereby  held  the  ring 
firmly  together  in  place.  This  sectional  ring  had  to  be  supported  in  its 
position  at  the  top  of  the  fire  pot,  and  to  do  this  legs  are  attached  to  its 
underside,  which  extend  down  to  and  rest  on  the  annular  flange  at  the 
base  of  the  fire  pot,  and  notches  in  the  feet  or  lower  ends  of  these  legs 
furnish  a  seating  for  the  grate  at  the  bottom  of  the  coal  basket.  The 
expert  argues  that  this  fiaring  sectional  ring  could  have  been  held  at  the 
top  of  the  fire  pot  by  an  inwardly  extending  flange  at  that  point;  but 
the  structure  of  the  stove  as  a  wood  burner  not  only  did  not  require  such 
a  flange,  but  such  a  flange  would  undoubtedly  have  been  objectionable 
in  that  place  as  a  wood  burner,  as  it  wonld  have  been  an  obstruction 
to  the  placing  of  the  wood  in  the  fire  pot.  What  Beckwith  was  seeking 
to  do  was  to  adapt  his  wood-burning  stove  so  that  the  burning  of  hard 
coal  could  be  accomplished  by  the  use  of  these  fixtures,  and  yet  the 
stove  be  readily  restored  to  its  old  function  of  a  wood  burner  by  the 
removal  of  these  fixtures;  and,  to  meet  this  requirement,  he  supported 
the  ring  upon  these  legs,  instead  of  reconstructing  his  original  stove  by 
casting  an  inwardly  projecting  fiange  at  the  top  of  the  fire  pot,  as  the  ex- 
pert says  he  might  have  done.  As  a  device,  then,  for  suspending  the 
coal  basket  in  the  fire  pot,  it  seems  very  clear  to  me  this  sectional  ring 
involved  invention.  In  construing  this  patent,  due  consideration  must 
be  given  to  the  object  the  patentee  was  seeking  to  accomplish,  which 
was  not  to  make  a  new  stove,  but  to  impart  a  new  function  to  an  old 
one;  and  this,  it  seems  to  me,  he  did  by  the  introduction  of  these  fix- 
tures into  his  old  wood  burner.  The  first  claim  of  the  patent  is  on  this 
sectional  ring,  adapted  to  encircle  and  support  the  coal  basket.  This, 
as  I  construe  it,  necessarily  reads  into  this  claim  the  legs,  as  without 
them,  or  their  equivalent,  the  ring  could  not  support  the  basket.  The 
second  claim  is  substantially  the  same  as  the  first,  being  in  terms  for 
the  ring  and  the  leg  supports.  And  the  fourth  claim  is,  in  my  Estima- 
tion, only  another  form  of  statement  for  the  first  and  second  daims. 
The  third  claim  is  for  the  coal  basket  cast  integral  with  flaring  flange, 
and  a  series  of  pintles  projecting  downward  fi-om  the  flange.  Tl  3  proof 
shows  coal  baskets  cast  integral,  and  in  the  Johnston  patent  sho¥  3  a  coa] 
basket  for  a  grate  or  open  fire,  with  a  pintle  projecting  downwai  1  from 
the  ring  for  the  ptirpose  of  holding  it  in  place.  But  this  coal  basl  Bt  does 
more  than  hoM  itself  in  place  by  its  pintles,  it  holds  the  84  ctional 
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ring  in  which  it  is  seated  in  place  by  its  series  of  pintles;  and  while  it 
may  be  said  that  one  pintle  would  suggest  more,  if  more  were  needed, 
I  do  not  think  it  would  suggest  a  series  of  pintles  tp  make  a  sectional 
ring  practically  integral.  I  therefore,  though  with  less  confidence  than 
in  regard  to  Ihe  other  claims,  feel  constrained  to  hold  this  claim  also 
valid. 

As  to  the  second  point,  that  defendants  do  not  infringe  because  they 
only  sell  such  of  these  fixtures  as  each  customer  may  call  for,  and  that 
they  do  not  infringe  unless  they  sell  them  all  to  one  customer,  it  seems 
enough  to  say  that  these  four  claims  are,  with  some  variations  in  phrase- 
ology in  the  first,  second,  and  fourth,  for  the  sectional  ring  with  its  sup- 
norting  legs  and  the  coal  basket  cast  integral,  with  flaring  ring  and  the 
pintles,  as  separate  parts.  If  defendants  sell  a  sectional  ring  such  as  is 
described  in  this  patent  to  a  customer,  they  infringe  upon  the  claims 
which  cover  this  ring.  If  they  sell  a  coal  basket  such  as  is  described 
in  the  patent,  so  arranged  as  to  be  seated  in  this  ring  with  pintles  to 
hold  the  ring  tc^ether,  they  infringe  on  the  claim  which  covers  the  coal 
basket;  that  is,  these  claims  are  upon  these  separate  fixtures,  the  sec- 
tional ring  and  the  coal  basket,  as  described  in  the  patent,  and  the  pat- 
ent is  infringed  by  the  making  or  selling  of  either  of  these  fixtures  covered 
by  these  claims,  respectively. 

As  to  the  argument  advanced  at  the  hearing,  that  a  stove  must  be 
read  into  each  of  these  claims  to  make  the  fixtures  covered  by  this  pat- 
ent operative,  and  hence  that  defendants  do  not  infringe,  because  they 
do  not  make  Round  Oak  stoves,  I  will  only  say  the  patent  covers  these 
fixtures  specifically,  and  it  is  no  more  necessary  to  read  a  stove  into 
these  claims  than  it  would  be  to  read  a  railroad  into  a  patent  on  a  car 
truck  or  a  locomotive.  Of  course,  we  all  know  that  these  fixtures  are 
only  adapted  to  certain  uses;  but  the  presumption  is  that,  if  defendants 
make  and  sell  them,  they  do  so  only  that  the  purchaser  may  apply 
them  to  such  uses.  The  Howe  sewing  machine  needle  was  only  useful 
in  connection  with  a  sewing  machine,  but  that  did  not  make  it  necessary 
that  a  man  should  make  an  entire  sewing  machine  in  order  to  infringe 
the  Howe  patent.  A  decree  may  be  prepared,  finding  that  defendants 
infringe,  and  for  an  injunction  and  accounting.  No  decree  as  to  individ- 
ual defendants* 


Ellbkrt  v.  St.  Paxil  Gaslight  Oo. 
(CHrcutt  Cimrt,  JD.  MirmesoUu  AprU  28,  1882.) 

1,  Patskts  fob  Iittentions— Notsltt— Watsb  Gas  Afpasmtvb, 

Letters  patent  No.  386,458,  to  Vincent  L.  Ellbert,  for  an  Improvement  in  an  ap- 
TMiratn*  for  mannfacturinx  water  Ras,  describe,  in  claim  1,  tae  combination  of  a 
oombttstloD  chamber,  a  superheater  chamber,  an  arofa  located  between  the  two,  and 
provided  with  a  series  of  legs  forming  separate  passages  leading  from  the  combna- 
tlon  chamber  to  the  superheater  chamber,  and  a  series  of  oil  pipes  opening  through 
the  enter  wall  of  the  cupola  into  the  separate  paasagea  between  the  l^ga  of  &» 
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arch,  sAstantially  as  described.  Held,  that  this  claim  is  void  for  want  of  nov- 
elty, in  view  of  the  prior  state  of  the  art,  as  shown  by  patents  253,120,  257,100,  and 
268,984,  issued  to  Theodore  G.  Springer,  January  81,  April  25,  and  September  5, 
1882,  respectively:  and  by  the  ''.Jumbo  Cupola"  used  by  the  WeatpSide  Works,  at 
Chicago,  from  1888  to  1888. 
2.  Samb^Infrinoement.' 

If  this  claim  were  held  to  have  any  validity,  it  must  be  limited  to  inserting  the 
oil  pipes  in  the  passages  between  tbe  legs  at  the  point  specified,  namely,  ''just  be- 
low'the  lower  brick  of  the  superheater, "  under  the  crown  of  the  arch ;  and  it  would 
not  be  infringed  by  an  apparatus  in  which  the  oil  was  injected  into  the  super- 
heater, and  not  over  the  passages,  but  directly  over  the  solid  legs  of  the  arch. 

In  Equity. 

Complainant,  Vincent  L.  EUbert,  filed  his  bill  against  the  St.  Paul 
Gaslight  Company  for  infringement  of  letters  patent  No.  386,468,  for 
improvements  in  the  apparatus  for  the  manufacture  of  water  gas,  and 
prayed  an  accounting  and  an  injunction.  The  answer  denied  infringe- 
ment, and  alleged  that  the  improvements  claimed  had  been  in  public 
use  in  Chicago  more  than  two  years  before  complainant's  application  for 
a  patent  thereon,  and  had  been  described  in  various  patents.  Bill  dis- 
missed. 

Pavl  &  Merwin^  for  complainant. 

FUmdreaUy  Squires  &  GutcheoUy  for  defendant. 

Before  Sanborn,  Circuit  Judge,  and  Nemon,  District  Judge. 

Sanborn,  Circuit  Judge.  The  improvements  in  the  apparatus  for 
manufacturing  water  gas,  which  the  complainant  claims  he  invented 
and  defendant  infringes,  relate  exclusively  to  the  apparatus  for  introduc- 
ing liquid  hydrocarbon  into  the  cupola  used  in  the  manufacture  of  water 
gas  for  illuminating  purposes.     The  claims  of  the  patent  are: 

"(1)  The  combination,  in  an  apparatus  for  the  manufacture  of  illuminating 
gas,  of  a  combustion  chamber,  7,  a  superheated  chamber,  an  arch  located  be- 
tween said  combustion  chamber  and  said  superheater  chamber,  and  provided 
with  a  series  of  legs  forming  separate  passages  leading  from  said  combustion 
chamber  into  said  superheater  chamber,  and  a  .series  of  oil  pipes  opening 
through  the  outer  wall  of  the  cupola  into  sai^  separate  passages  between  the 
combustion  chamber  and  the  superheater,  substantially  as  described.  (2) 
The  combination,  in  an  apparatus  for  the  manufacture  of  illuminating  gas, 
of  a  combustion  chamber,  7,  a  superheater  chamber,  a  series  of  passages  con- 
necting said  combustion  chamber  with  said  superheater  chamber,  and  a  series 
of  oil  pipes  opening  through  the  outer  wall  of  the  cupola  into  said  passages, 
with  a  series  of  steam  pipes  extending  through  said  oil  pipes,  substantially  as 
described,  whereby  a  vaporized  crude ^il  or  liquid  hydrocarbon  may  be  thrown 
into  the  passages,  and  mingled  with  the  gases  after  they  leave  the  combus- 
tion chamber,  and  before  they  reach  the  superheater,  for  the  purpose  set  forth. 
(3)  The  combination,  with  the  cupola.  2,  having  the  combustion  chamber,  7, 
the  superheater  chamber  arranged  above  said  combustion  chamber,  and  an 
arch  located  between  said  chambers,  of  an  oil  pipe,  17,  extending  around  said 
cupola,  and  provided  with  a  series  of  branch  pipes,  25,  opening  through  the 
wall  of  the  cupola  into  the  passages  formed  by  the  legs  of  said  arch  between 
said  combustion  chamber  and  said  superheater,  substantially  as  described, 
and  for  the  purpose  set  forth.  (4)  The  combination,  with  the  cupola,  2,  hav- 
ing the  combustion  chamber,  7,  the  superheater  chamber  arranged  above  said 
combustion  chamber,  and  an  arch  located  between  said  chambers,  of  an  oil  pipe, 
17,  extendlnjg  around  said  cupola,  and  provide  with  a  series  of  branch  pipes. 
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25.  opening  through  the  wall  of  the  cupola  into  the  passages  formed  by  the  legs 
of  said  arch  between  said  combustion  chamber  and  said  superheater,  and  the 
series  of  steam  pipes,  27,  extending  through  said  oil  pipes,  25,  all  substan- 
tially as  described.  ** 

The  third  and  fourth  claims  of  this  patent  are  not  important  here, 
because,  so  far  as  they  are  not  embodied  in  the  first  and  second  claims, 
they  are  not  infringed  by  the  defendant,  inasmuch  as  it  has  not  made 
use  of  the  particular  arrangement  of  oil  and  steam  pipes  there  described, 
and,  if  it  has  not  infringed  the  first  and  second  claims  of  the  patent,  it 
is  not  liable  in  this  suit.  The  process  of  manufacturing  water  gas  for 
illuminating  purposes,  iind  the  combination  in  an  apparatus  for  that 
purpose  of  the  combustion  chamber,  superheater  chamber,  an  arch  lo- 
cated between  said  superheater  chamber  and  combustion  chamber,,  with 
a  series  of  l^s  forming  separate  passages  leading  from  the  combustion 
chamber  into  the  superheater  chamber,  and  pipes  opening  through  the 
outer  wall  of  the  cupola,  through  which  the  liquid  hydrocarbon  was 
introduced,  had  long  been  in  public  use,  and  described  in  many  pat- 
ents and  publications  before  complainant  applied  for  this  patent.  But 
he  claims  that  no  one  had  ever  used  or  described  a  series  of  oil  pipes 
opening  into  the  separate  passages  between  the  l^s  of  the  arch  and 
between  the  combustion  chamber  and  the  superheater  chamber  until 
he  discovered  and  used  these  pipes  in  the  manner  described  in  his  pat- 
ent, and  that  by  their  use  in  the  way  there  described  crude  oil  can  be 
successfully  used  in  the  manufacture  of  this  gas,  while  it  is  impractica- 
ble to  so  use  it  in  ahy  other  way.  Generally  speaking,  the  apparatus 
to  which  the  complainant  applied  this  improvement  consisted,  before 
his  improvement,  of  a  cupola  made  of  a  casing  of  metal  lined  on  the 
interior  with  fire  brick,  and  divided  about  midway  between  its  upper 
and  lower  ends  by  an  arch  consisting  of  from  4  to  24  legs,  as  desired. 
The  portion  of  the  cupola  above  the  crown  of  the  arch  called  the  "  su- 
perheater" or  "fixing"  chamber  was  loosely  packed  with  brick,  or  other 
indestructible  material,  capable  of  being  highly  heated,  and  retaining 
heat  while  the  chamber  below  the  arch,  termed  the  "combustion  cham- 
ber," was  provided  with  a  grate  on  which  the  coal  or  coke  might  rest, 
and  beneath  this  grate  with  an  air  blast  pipe  and  a  steam  blast  pipe. 
Pipes  for  the  injection  of  crude  oil,  or  naphtha,  had  been  let  into  the 
cupola  in  numbers  varying  from  one  to  six  to  the  cupola,  and  at  vari- 
ous heights  from  the  extreme  top,  to  a  point  a  few  feet  above  the  sur- 
face of  the  coal  or  coke,  as  the  judgment  of  the  engineer  dictated;  and 
the  cupola  was  provided  with  two  outlets,  one  to  carry  away  the  prod- 
ucts of  combustion,  and  the  other  to  lead  out  the  gas  when  manufact- 
ured, with  proper  apparatus  to  close  either  when  desired. 

In  operation  the  combustion  chamber  was  filled  with  coal  or  coke, 
and,  after  having  been  fired,  was  blasted  with  the  lower  or  primary  blast, 
until  the  brickwork  lining  and  superheater  were  raised  .to,  a  red  heat. 
The  secondary  blast  was  then  turned  on,  which  fired  the  gases  formed 
by  the  lower  blast,  which  had  passed  through  the  incandescent  fuel,  and 
forme^d  carbonic  oxid^«     This,  made  an  Intense  heat^  and  raised  th^  bric^ 
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of  the  superheater  to  a  very  high  temperature,  one  witness  testified  to 
about  1,500  deg.  Fahrenheit.  When  the  proper  temperature  had  been 
reached  in  the  superheater,  and  the  fire  had  burned  sufiiciently,  the 
flue  of  the  superheater  and  the  air  blast  pipes  were  closed,  and  the  ap- 
paratus was  ready  for  the  manufacture  of  water  gas.  A  blast  of  steam, 
under  high  pressure,  was  then  forced  up  through  the  incandescent  fuel 
in  the  combustion  chamber,  making  a  hydrogen  and  carbonic  oxide 
gas.  This  gas,  if  consumed  with  no  addition,  would  be  non-illuminat- 
ing, and,  to  make  it  of  any  value  as  an  illuminating  gas,  must  be  en- 
riched by  adding  to  it  hydrocarbon  vapor.  Oil  or  naphtha  was  there- 
fore injected  through  the  casing  of  the  cupola  at  one  or  more  points 
above  the  surface  of  the  fuel,  was  vaporized  by  the  intense  heat  or  by 
treatment  before  its  introduction,  and  this  vapor  mingled  with  the  gas 
ascending  from  the  coal,  and,  as  it  circulated  through  the  superheater, 
they  became  "fixed,"  or  made  into  a  permanent  gas  for  illuminating 
purposes.  This  apparatus  and  this  process,  it  is  conceded  by  the  com- 
plainant, were  old,  and  had  long  been  used  when  he  made  his  inven- 
tion; but  the  improvement  he  claims  to  have  invented  consists  in  in- 
serting a  number  of  pipes  for  the  injection  of  the  liquid  hydrocarbon 
in  the  proper  locations  relative  to  the  two  chambers  and  the  legs  of  the 
arch.    In  his  specifications  he  says: 

*'If  the  crude  oil  is  thrown  directly  into  the  superheater,  it  fails  to  come  In 
contact  with  the  gases  in  all  parts  thereof,  and  no  benefit  would  be  obtained 
from  parts  of  the  superheater.  If  too  much  oil  is  thrown  into  one  par^  of 
the  superheater,  the  bricks  at  that  part  will  be  cooled,  and  the  oil  will  be  de- 
posited on  them  in  solid  carbon.  I  obviate  these  objections,  and  make  a 
practical  success  in  using  crude  oil  for  enriching  the  gas  by  introducing  it  in 
small  quantities,  preferably  in  the  form  of  vapor,  into  separate  passages  be- 
tween the  combustion  chamber  and  superheater.  The  hydrocarbon  thus  comes 
in  contact  with  all  the  gases  after  Ihey  leave  the  combustion  chamber,  and 
becomes  intimately  commingled  therewith,  and  in  this  condition  they  pass  into 
the  superheater,  and  then  become  a  fixed  gas." 

Speaking  of  the  location  of  these  oil  pipes,  he  says: 

"  These  pipes  are  just  below  the  top  of  the  upper  arch,  or  just  below  the 

lower  brick  of  the  superheater,  and  there  is  preferably  one  pipe  for  each  space 

between  the  legs  of  tiie  arches. " 

And,  referring  to  these  spaces  between  the  legs  of  the  arches,  he  claims 
"a  series  of  oil  pipes  opening  through  the  outer  wall  of  the  cupola  into 
said  separate  passages,  between  the  combustion  chamber  and  the  super- 
heater.*'   And  again: 

"A  series  of  oil  pipes  opening  through  the  outer  wall  of  the  cupola  Into  said 
yassagest  *  *  *  whereby  a  vaporized  crude  oil  or  liquid  hydrocarbon  may 
be  thrown  into  the  passages,  and  mingled  with  the  gases  after  they  1  ave  the 
conbustion  chamber,  and  before  they  reach  the  superheater." 

The  arch  shown  in  the  drawings  accompanying  complainant'  patent 
has  eight  legs,  and  an  oil  pipe  is  shown  in  each  space  between  the  legs 
of  the  arch. 

Mr.  Ellbert  testified  that  the  oil  must  be  injected  at  some  poii  ;  in  the 
passageways  between  the  combustion  chamber  and  the  superhe  ,ter,  in 
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order  to  reach  the  resnlts  be  wished,  and  that  the  improved  results  of 
his  construction  could  not  be  obtained  by  the  injection  of  the  oil  into 
the  superheater  brick,  because  the  oil  would  not  get  into  the  superheater 
so  as  to  mingle  with  the  gases,  but  would  strike  two  or  three  brick,  and 
form  carbon,  cool  the  brick  very  suddenly,  and  plug  and  clog  the  super- 
heater, so  that  it  would  receive  no  result  from  the  injection.  Com- 
plainant's witness,  H.  W.  Brown,  testified  that  in  complainant's 
construction  there  is  a  perfectly  clear  space  from  the  injectors  to 
the  fire, — an  unobstructed  space, — and  that  this  is  absolutely  essential. 
Lookitig  now  specifically  at  the  state  of  the  art  of  inserting  these  oil 
pipes  and  introducing  the  liquid  hydrocarbon,  at  the  time  the  com- 
plainant made  his  discovery,  we  find  that  the  mingling  of  the  hydrocar- 
bon vapor  with  the  gases  rising  from  the  incandescent  fuel  in  a  passage 
or  passages  between  the  combustion  and  ''fixing"  chambers  was  not 
new.  Theodore  O.  Springer,  in  his  patent  No.  253,120,  dated  January 
31,  1882,  shows  the  two  chambers  separated  by  an  arch,  with  a  single 
flue,  through  which  alone  the  hydrogen  and  carbonic  oxide  gases  can 
pass  to  the  fixing  chamber,  and  an  oil  pipe  through  which  a  liquid 
hydrocarbon  is  conducted  into  this  passage,  and  he  claims  ''a  cupola  or 
gas  generating  apparatus  having  a  decomposing  chamber  wherein  steam 
and  solid  hydrocarbon  may  be  mutuaUy  decomposed,  a  fixing  chamber 
wherein  mixed  gases  and  hydrocarbon  vapor  may  be  fixed,  and  a  con- 
necting flue  wherein  the  liquid  hydrocarbon  and  the  hydrogen  and  car- 
bonic oxide  gases  may  be  mixed  before  entering  the  fixing  chamber,.and 
the  heat  of  the  cupola  thoroughly  utilized;  the  respective  chambers  being 
located  one  above  the  other."  Again,  in  patent  257,100,  April  25, 
1882,  Mr.  Springer  shows  the  introduction  of  liquid  hydrocarbon  through 
pipes  into  a  small  chamber  located  between  the  combustion  chamber  and 
the  superheater,  through  which  all  the  gases  and  vapors  rising  from  the 
fuel  pass,  and  says:  "As  the  mixed  gases  and  vapor  pass  into  the 
chamber  above,  they  are  met  by  an  incoming  current  of  hydrocarbon 
vapor,  and  the  whole  then  passes  into  the  chamber  above." 

Nor  was  the  idea  or  practice  of  introducing  the  volume  desired  through 
a  number  of  small  pipes,  rather  than  through  one  large  pipe,  new.  Mr. 
Springer,  iii  patent  No.  263,984,  September  5,  1882,  shows  several 
pipes  for  use  on  one  cupola,  conducting  the  liquid  hydrocarbon  into  the 
fixing  chamber,  one  of  which  is  at  the  same  relative. height  above  the 
arch  as  are  defendant's  oil  pipes,  and  says:  "The  letter  'H'  indicates  the 
pipes  by  means  of  which  the  hydrocarbon  fluid  is  admitted  to  the  fixing 
chamber,  a  series  of  any  desired  number  being  employed,  so  as  to  admit 
the  hydrocarbon  at  different  points; "  and  the  proofs  in  this  case  con- 
clusively show  that  in  the  West-Side  Works  tit  Chicago,  lU.,  from  1883 
until  1888,  a  cupola  called  the  "Jumbo  Cupola"  was  in  open  public  use, 
for  the  manufacture  of  water  gas,  which  was  provided  with  six  in- 
jection pipes  for  oil,  each  of  which  entered  the  cupola  between  two  of 
the  legs  of  a  spider-leg  arch  at  least  eighteen  inches  above  the  spring 
of  the  arch,  and  not  more  than  two  or  three  feet  below  the  crown  of  the 
arch  through  which  the  crude  oil  and  naphtha  were  alternately  and  suo- 
v.50F.no.2— 14 
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cessfully  used  in  making  water  gas  for  illuminating  purposes.  These 
six  pipes  were  inserted  in  that  cupola  at  points  relatively  not  more  than 
four  feet  below. the  points  where  complainant  inserted  his  pipes.  It 
therefore  conclusively  appears  that  there  was  no  novelty  in  many  pipes 
instead  of  one;  no  novelty  in  inserting  them  at  different  points  in  the 
superheater;  no  novelty  in  inserting  them  between  the  legs  of  the  arch; 
no  novelty  in  inserting  them  in  the  passageway  between  the  combustion 
chamber  and  superheater;  no  novelty  in  inserting  them  between  the  com- 
bustion chamber  and  superheater,  between  the  legs  of  the  arch,  two  feet 
below  its  crown,  (for  at  this  point  they  were  inserted  and  used  five 
years  in  Chicago;)  and  the  claim  of  the  complainant,  which  is  material 
in  the  suit  at  bar,  is  narrowed  to  this:  that  he  has  discovered  that,  if 
one  raises  the  oil  pipes  used  on  the  Jumbo  cupola  from  two  to  four  feet 
higher,  they  will  use  heavy  oil  more  satisfactorily.  His  own  expert, 
Mr.  Bates,  testifies  that,  disregarding  the  points  at  which  the  oil  ia  in- 
troduced, everything  shown  in  complainant's  patent  is  in  the  Jumbo. 

The  patents  in  evidence  not  referred  to  above  show  that  the  liquid 
hydrocarbon  had  been  introduced  into  the  superheater  at  the  top,  mid- 
way between  the  arch  and  the  top,  just  over  the  arch,  and  at  pearly 
every  point  in  the  superheater,  so  that  the  insertions  of  the  pipes  at  any 
point  above  the  arch  was  a  common  device.  Complainant's  witness, 
Harvey  W.  Brown,  who  had  occupied  all  positions  from  the  coal  pile  to 
the  president's  chair,  and  who  was  general  manager  of  the  Minneapolis 
Gaslight  Company  at  the  time  complainant  first  constructed  his  improve- 
ments, well  states  in  the  present  tense  what  the  proofs  in  this  case  show 
was  equally  true  at  the  time  the  complainant  conceived  and  constructed 
the  improvements  he  claims.     He  says: 

"  There  are  all  sorts  of  devices  or  contrivances  for  the  purpose  of  feeding 
oil  into  cupolas.  Some  have  put  it  through  the  lower  course  of  brick  of  the 
superheater,  and  let  it  run  through  and  drop  down;  others  have  made  part  of 
the  arch  brick  in  a  hollow  form,  and  sent  it  through  there;  others  have  put 
a  pipe  over  the  whole  cupola,  and  let  it  in  at  the  top,  and  had  side  feeds  at 
the  top  of  the  superheater.  I  will  say  that  when  our  oil  is  injected  into  the 
cupola  from  the  injector  there  is  a  perfectly  clear  space  from  there  to  the  fire. 
I  regard  it  as  absolutely  essential  for  the  successful  and  economic  working  of 
the  process  that  such  should  be  the  case. " 

To  increase  the  six  injection  pipes  used  in  the  Jumbo  cupola,  and 
there  inserted  between  the  legs  of  the  arch,  eighteen  inches  above  the 
spring  of  the  arch,  to  eight,  and  insert  them  relatively  two  or  four  feet 
higher,  "just  below  the  lower  brick  of  the  superheater,"  under  the  crown 
of  the  arch,  is  not  invention.  Mr.  EUbert  was  trying  to  improve  a 
cupola  in  which  the  oil  was  introduced  through  a  single  pipe  entering 
near  the  surface  of  the  incandescent  fuel.  The  heavy  oil,  in  roduced 
in  large  volume  on  ope  side  of  the  superheater,  was  not  well  mingled 
with  the  rising  gases  in  all  parts  of  the  superheater,  and  fell  x  pon  and 
ran  down  through  the  coal  before  it  was  suflliciently  vaporiz  d  to  be 
carried  up  into  the  superheater.  If  heavy  oil  introduced  near  the  sur- 
face of  the  incandescent  coal  fell  upon  and  ran  down  through  the  coal 
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before  it  could  be  vaporized,  it  was  certainly  well  known  to  those  skilled 
in  the  art  that  this  oil  would  be  more  completely  vaporized  if  it  was  in- 
troduced further  above  the  coal,  and  was  subjected  to  the  action  of  the 
intense  heat  and  rising  gases  for  a  longer  time,  and  while  passing  through 
a  greater  space  before  reaching  the  fire  surface.  If,  when  introduced  in 
one  volume  through  a  single  pipe,  the  oil  was  not  properly  mingled  with 
the  rising  gases  in  all  parts  of  the  chamber,  it  was  certainly  well  known 
to  any  mechanic  skilled  in  the  art  that,  if  the  same  volume  was  divided 
and  introduced  through  several  smaller  pipes  at  different  points  equally 
distant  around  the  circumference  of  the  cupola,  the  oil  would  be  more 
completely  mingled  with  the  rising  gases  and  more  completely  vaporized. 
To  arrive  at  these  conclusions  required  no  invention, — no  discovery. 
They  would  surely  occur  to  any  mechanic,  skilled  in  the  art,  seeking  to 
obviate  the  difficulties  referred  to,  and  could  be  embodied  in  the  form 
of  an  apparatus  or  machine  to  inject  the  oil  directly  under  the  super- 
heater, and  between  the  legs  of  the  arch,  by  the  common  mechanic. 
They  had  occurred  to  Mr.  Frederick  Egner  in  1883,  who  constructed 
the  Jumbo  cupola,  and  had  them  embodied  in  an  apparatus  which  the 
proofs  show  obviated  all  the  difficulties  the  complainant  was  seeking  to 
avoid,  and  differed  from  his  construction  only  in  the  number  of  injection 
pipes  and  the  height  of  their  insertion.  We  do  not  consider  or  determine 
the  validity  of  those  claims  of  complainant's  patent  which  relate  to  the 
particular  arrangement  of  the  main  oil  pipe  and  its  branches  around  the 
cupola,  or  the  extension  of  steam  pipes  through  the  oil  pipes,  as  shown 
in  his  patent  to  vaporize  the  oil,  because  it  is  conceded  that  defendant 
uses  the  common  steam  injection  pipes  which  were  in  use  long  before 
complainant's  patent,  and  does  not  use  the  steam  pipes  extending 
through  the  oil  pipes,  of  the  arrangement  of  the  main  and  branch  pipes 
shown  in  complainant's  patent;  but  we  hold  that  complainant's  claim 
for  inserting  a  series  of  oil  pipes  opening  through  the  outer  wall  of  the 
cupola  into  separate  passages  between  the  legs  of  the  arch  between  the 
superheater  and  the  combustion  chamber  cannot  be  sustained  for  want 
of  novelty,  in  view  of  the  state  of  the  art.  Atlantic  Works  v.  Brady ^  107 
U.  S.  192,  199,  2  Sup.  Ct.  Rep.  225;  Vinton  v.  Hamilton,  104  U.  S. 
485,  491;  Slawam  v.  Railroad  Co.,  107  U.  S.  649,  653,  2  Sup.  Ct.  Rep. 
663. 

Turning  now  to  the  machine  constructed  and  used  by  the  defendant, 
we  find  that  in  that  machine  are  four  legs  to  the  arch,  each  constructed 
of  two  courses  of  brick  laid  solidly  together;  that  the  oil  is  injected  into 
the  checker  work  or  loose  brick  of  the  superheater  by  common  steam  in- 
jectors at  four  points,  one  directly  over  each  •f  these  four  solid  legs, 
above  the  third  row  of  brick  in  the  superheater,  and  18  or  20  inches 
above  the  crown  of  the  arch.  There  is  a  channel  in  the  checker  work 
of  the  superheater  opposite  the  point  of  insertion  of  each  of  these  injec- 
tion pipes,  two  inches  wide,  extending  from  the  casing  of  the  superheater 
to  its  center.  In  operation  the  oil  is  not  heated  or  vaporized,  but  thrown 
in  cold,  strikes  against  the  brick  in  the  superheater,  and  so  clogs  and 
plugs  up  the  superheater  that  the  defendant  is  obliged  to  remove  the 
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brick  and  dean  the  superheater  after  from  fonr  to  six  months  of  continnons 
use.  If  the  first  claim  of  complainant's  patent  could  be  sustained  for 
the  improvement  of  inserting  oil  pipes  in  the  passages  between  the  legs 
of  the  arch,  and  just  beneath  the  superheater,  (and  certainly  no  broader 
claim  could  be  sustained  in  view  of  the  Jumbo  cupola  and  the  general  state 
of  the  art,)  the  apparatusi  of  the  defendant  does  not  infringe  it.  The  com- 
plainant is  not  the  original  inventor  of  this  apparatus  for  the  manufacture 
of  water  gas,  and,  if  his  first  claim  was  sustained,  would  be  the  inventor 
of  but  a  slight  improvement  upon  it,  and  his  position  under  the  law  ap- 
plicable to  infringement  would  be  entirely  diflFerent  from  that  of  the  orig- 
inal inventor.  The  difference  in  their  positions  is  clearly  stated  by  Mr. 
Justice  Grier  in  McCormick  v.  TalcoUj  20  How.  405.     He  says: 

"If  he  be  the  original  inventor  of  the  device  or  machine  called  the  •  divider/ 
he  will  have  a  right  to  treat  as  infringers  all  who  make  dividers  operating  on 
the  same  principle,  and  performing  the  same  functions,  by  analogous  or  equiv- 
alent combinations,  even  though  the  infringing  machine  may  be  an  Improve- 
ment of  the  original,  and  patentable  as  such.  But  if  the  invention  claimed 
be  itself  but  an  improvement  on  a  known  machine  by  a  mere  change  of  form 
or  combination  of  parts,  the  patentee  cannot  treat  another  as  an  infringer 
who  has  improved  the  original  machine  by  one  of  a  different  form  or  combi- 
nation, performing  the  same  functions.  The  inventor  of  the  first  improve- 
ment cannot  invoke  the  doctrine  of  equivalents  to  suppress  all  other  improve- 
ments which  are  not  mere  colorable  invasions  of  the  first." 

Defendant's  construction  is  not  a  mere  colorable  invasion  of  complain- 
ant's improvement.  That  improvement  consisted  in  inserting  the  oil 
pipes  below  the  first  course  of  brick  of  the  superheater,  so  that  the  oil 
would  not  strike  the  brick  of  the  superheater,  cool  them,  and  plug  and 
dog  the  checker  work.  Defendant  inserts  them  above  the  third  course 
of  brick  of  the  superheater,  and  throws  the  oil  directly  into  the  checker 
work,  where  it  does  strike  the  bricks  and  clog  the  superheater.  Com- 
plainant's improvement  consisted  in  inserting  these  oil  pipes  between  the 
legs  of  the  arch,  and  below  the  superheater,  so  that  there  would  be  a  free 
and  unobstructed  space  between  the  points  of  insertion  and  the  incandes- 
cent coal  below,  and  deemed  this  essential  to  the  attainment  of  the  result 
he  desired.  Defendant  inserts  his  oil  pipes  in  the  superheater  directly  over 
the  solid  legs  of  the  arches,  at  the  very  points  where  there  is  the  greatest 
obstruction  between  the  points  of  insertion  and  the  incandescent  coal, 
and  at  the  only  points  where  there  are  solid  brick  walls,  consisting  of 
two  courses  of  brick,  between  the  superheater  and  the  combustion 
chamber.  Complainant's  improvement  consists  in  inserting  the  oil 
pipes  in  the  passages  between  the  legs  of  the  arch,  through  which  the 
ascending  gases  and  vajlbrs  pass  from  the  combustion  chamber  lo  the 
superheater,  passages  divided  from  each  other  and  made  by  the  sgs  of 
the  arch,  and  by  these  alone.  Defendant  inserts  its  pipes  directv  over 
the  legs  of  these  arches,  and  hence  between  these  passages.  THe  de- 
fendant has  not  appropriated  or  used  any  of  the  improvements  d  imed 
by  the  complainant,  and  the  oil  injection  pipes  inserted  in  the  uper- 
heater  above  the  legs  of  the  arch,  as  they  are  used  in  defendant's  stppa- 
ratus,  perform  no  function  that  can  be  attributed  to  oomplainani  s  im- 
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provemeots, — ^no  functions  not  performed  by  the  oil  injection  pipes, 
shown  to  have  been  described  in  patents  or  known  and  in  public  use  in 
this  country  more  than  two  years  before  complainant's  application  for  a 
patent.  The  bill  must  be  dismissed.  Let  a  decree  be  entered  accord- 
ingly. 


American  Automaton  Weighing  Mach.  Co.  d  oZ.  v.  Blauvelt. 
{CireuAt  C<mf%  E.  D.  New  York,    April  39, 1892.) 

!•  PaTSNTS  fob  iNTXNTJONS—OPSBATrm  DSVIOB— AUTOMATIO  WBioHiire  MAOHnrs. 

Letters  patent  No.  886,043,  issued  February  9, 1886,  to  Percival  Everett,  claims: 
'^A  weighing  machine,  having  an  aperture  for  receiving  a  coin,  a  weighted  lever,  a 
dial,  and  index  hand,  and  intermediate  mechanism  connected  with  the  same,  and 
whereby  the  coin,  when  deposited  in  the  receiver,  shall  operate  the  lever,  and 
cause  the  hand  to  indicate  the  weight  of  the  person  or  body  being  weighed.  ** 
Heldy  that  the  claim  is  for  the  machine  as  a  whole,  having  the  parts  mentioned, 
and,  as  the  patent  refers  to  aU  parts  necessary  to  make  it  complete  and  operative, 
the  claim  is  to  be  read  with  reference  to  such  known  and  described  parts,  and 
therefore  covers  an  operative  machine. 
S.  Same— Invbntion— Novelty. 

The  patent  possesses  both  Invention  and  novelty,  for,  although  a  weighted  lever, 
operated  by  a  coin  put  through  a  slot,  had  been  used  for  various  other  purposes, 
these  elements  haa  never  been  combined  with  mechanism  to  form  a  weighing 
machine. 
^8.  Bamb^Isfbibgbmbnt— Equtvalbmts. 

The  patent  is  infringed  bv  a  weighing  machine  having  the  elements  claimed, 
even  though  the  intermediate  mecnanism  by  which  the  weighted  lever  operates 
the  index  is  very  different  from  that  of  the  patent,  since,  both  being  old,  one  is 
merely  the  equivalent  of  the  other. 

In  Equity.  BiU  by  the  American  Automaton  Weighing  Machine 
Company  and  the  National  Weighing  Machine  Company  against  James 
M.  S.  Blauvelt,  for  infringement  of  a  patent.     Decree  for  complainant. 

Edwin  H.  Broion,  for  complainant. 

Theron  0,  Strong  and  Charles  F.  Mathewson^  for  defendant, 

Wheeleb,  District  Judge.  This  suit  is  brought  for  infringement  of 
the  first  claim  of  letters  patent  No.  836,043,  granted  February  9, 
1886,  to  Percival  Everett,  for  a  weighing  machine  that  will  indicate 
weight  on  a  dial,  only  when  a  coin  is  put  into  a  slot,  and  falls  upon  a 
weighted  lever,  and  by  intervening  mechanism  carries  an  index  over 
the  dial  until  it  is  stopped  by  the  weighing  mechanism,  where  it  will 
indicate  the  weight.     This  claim  is  for — 

** A  weighing  machine,  having  an  aperture  for  receiving  a  coin,  a  weighted 
lever,  a  dial,  and  index  hand,  and. intermediate  mechanism  connected  with 
the  same,  and  whereby  the  coin,  when  deposited  in  the  receiver,  shall  oper- 
ate the  lever,  and  cause  the  hand  to  indicate  the  weight  of  the  person  or  body 
being  weighed. " 

.  The  defenses,  in  substance,  are  lack  of  patentable  invention,  want  of 
novelty,  and  noninfringement.  The  patent  is  not  for  any  weighing 
apparatus,  nor  for  the  slot,  or  weighted  lever,  or  dial  and  index,  or 
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mechanism  between  the  lever  and  index,  but  is  for  a  weighing  ma- 
chine as  a  whole,  having  those  parts,  with  such  other  known  parts  as  are 
necessary  to  constitute  such  a  machine.  If  no  parts  were  to  go  into 
the  machine  but  those  mentioned  in  this  claim,  it  would,  as  argued,  be 
wholly  inoperative.  But  the  patent  describes  or  refers  to  all  such  other 
parts  as  are  necessary  to  make  it  complete  and  operative,  and  the  claim 
is  to  be  read  with  reference  to  such  other  described  or  known  parts. 
Loom  Co.  V.  HigginSj  105  U.  S.  580.  When  so  read,  it  se^ms  to  well 
set  out  and  cover  an  operative  machine  containing  these  several  parts 
working  together  to  accomplish  the  result  sought.  It  appears  to  be  as 
specific,  and  to  as  well  describe  these  parts  as  operating  in  this  ma- 
chine for  its  purposes,  as  either  of  the  four  claims  sustained  in  Morley 
S.  M.  Co.  V.  Lancaster,  129  U.  S.  263,  9  Sup.  Ct.  Rep.  299,  did  the 
patented  parts  of  the  machines  there  for  their  purposes.  Each  of  these 
parts  was  old,  was  referred  to  as  known,  and  had  been  in  use  before;  but 
no  such  machine  had  ever  been  made  before,  and  they  had  never  been 
brought  together  for  that  or  any  other  purpose  before.  They  were  not 
merely  made  to  act  as  they  had  separately  done  before,  but  were  made 
to  act  together  in  this  new  machine  to  accomplish  its  purposes  as  they 
had  never  done  before.  Contriving  such  a  machine  from  these  and 
other  things  seems  clearly  to  have  been  invention,  and  making  it,  if 
new,  a  patentable  invention. 

The  prior  things  relied  upon  to  show  want  of  novelty  are  chiefly^ 
ancient  vessels,  from  which  holy  water  would  be  released  by  a  coin  put 
through  a  slot,  and  falling  upon  a  weighted  lever  and  opening  a  valve; 
and  vending  machines,  in  which  the  coin,  by  operating  a  weighted 
lever,  releases  a  drawer.  In  all  of  them  there  were  the  weighted  lever 
operated  by  a  coin  put  through  a  slot,  and  other  necessary  parts  for 
such  contrivances;  but  no  weighing  mechanism,  index,  or  dial.  None 
of  them  was,  or  was  at  all  like,  a  weighing  machine;  and  causing  such 
simple  movements  as  those  by  a  coin  and  weighted  lever  was  very 
different  from  so  connecting  weighing  mechanism  with  an  index  and 
dial  as  to  show  varying  weights  on  the  dial  by  a  coin  put  through  a  slot 
and  moving  a  weighted  lever.  Neither  of  them,  nor  anything  else 
produced,  seems  to  come  anywhere  near  anticipating  the  invention 
covered  by  this  claim. 

The  defendant's  structure  is  a  weighing  machine,  having  a  slot  for  a 
coin,  a  weighted  lever,  a  dial  and  index,  and  intermediate  mechanism 
connected  with  them  whereby  the  coin  operates  the  lever  and  causes 
the  index  to  indicate  the  weight  on  the  dial,  the  lever  releases  a  part 
of  the  intermediate  mechanism,  which  by  gravity  follows  the  weighing 
mechanism  as  it  is  moved  downward  by  what  is  being  weighed,  and 
by  the  other  intermediate  mechanism  carries  the  index  over  the  dial. 
The  machinery  by  which  the  weighted  lever  operates  the  index  is  very 
different  in  form  from  that  of  the  patent;  but  the  claim  is  not  for  any 
particular  intermediate  mechanism  there.  Neither  is  new,  and  for  this 
purpose  one  appears  to  be  the  equivalent  of  the  other.  As  a  weighing 
machine,  the  defendant's  structure  accomplishes  the  same  thing  in  sub 
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stantially  the  same  way  as  that  of  the  patent,  and  embodies  all  the 
elements  of  this  claim  of  the  patent.  Upon  these  considerations  it  ap- 
pears to  be  an  infringement.  Morley  S.  M.  Co*  v.  Lancaater^  129  U.  S. 
263,  9  Sup.  Ct.  Rep.  299.  And  on  the  whole  the  orators  appear  to  be 
entitled  to  a  decree  for  an  injunction  and  an  account,  according  to 
the  prayer  of  the  bill.  Let  there  be  a  decree  for  the  orators  that  the 
first  claim  of  the  patent  is  valid,  that  the  defendant  has  infringed|  and 
for  an  injunction  and  an  account,  with  costs. 


The  Sabine. 

{Circuit  Courtj  E.  D,  Louisiana*    April,  1881.) 

Decisioit  on  Appeal— Effect  of  Mandate— Compromise. 

A  decree  was  rendered  tipon  a  bond  against  the  principal  and  against  two  sureties 
for  certain  limited  amounts  in  which  they  were  bound.  The  sureties  compromised 
their  Uability,  but  the  principal  afterwards  appealed  to  the  supreme  court,  where 
the  decree  was  affirmed  in  all  respects.  Held,  that  the  circuit  court  was  not  bound 
by  the  mandate,  so  as  to  allow  execution  to  go  against  the  sureties,  either  for  the 
whole  of  the  decree  against  them  or  for  the  excess  over  the  sums  paid  in  satisf ao- 
tion  of  the  whole. 

In  Admiralty.     Heard  upon  motions  to  quash  executions.     Granted. 

The  original  case  was  a  suit  in  admiralty,  brought  February  16,  1872, 
by  the  owners  of  the  Sabine  against  the  steamboat  Richmond,  to  recover 
damages  sustained  by  the  Sabine  resulting  from  a  collision  between  her 
and  the  Richmond,  near  Twelve  Mile  point,  on  the  Mississippi  river,  on 
February  11,  1872.  The  owners  of  the  Richmond  filed  an  answer,  and 
also  a  cross  libel  against  the  owners  of  the  Sabine.  In  the  latter  they 
claimed  a  decree  for  damages  sustained,  in  consequence  of  the  collision, 
by  the  Richmond,  they  alleging  that  the  collision  was  caused  by  the 
fault  of  the  Sabine.  Upon  the  filing  of  the  cross  libel  the  district  court, 
by  the  authority  of  the  admiralty  rule  No.  53,  ordered  that  all  proceed- 
ings upon  the  original  libel  be  suspended  until  the  original  libelants  gave 
bond  to  respond  in  damages  to  the  cross  libel.  In  pursuance  of  this 
order,  on  March  14,  1872,  the  owners  of  the  Sabine,  with  Alfred  Moul- 
ton,  Jules  Tuyes,  Charles  Cavaroc,  and  Achille  Chiapella  as  sureties,  ex- 
ecuted a  bond  of  that  date  in  favor  of  the  owners  of  the  Richmond  in 
the  sum  of  $8,000.  By  the  tenns  of  the  bond,  Moulton  and  Tuyes  each 
became  bound  in  the  sum  of  $2,000  only,  and  they  each  justified  in 
that  amount.  Upon  trial  a  decree  was  rendered  dismissing  the  libel  of 
the  Sabine  against  the  Richmond,  but  sustaining  the  libel  of  the  Rich- 
mond against  the  Sabine,  and  awarding  to  the  owners  of  the  Richmond 
the  sum  of  $9,750  for  the  damage  sustained  by  her,  and  rendering, a  de- 
cree in  their  fayor  against  Jiiles  Tuyes  and  Alfred  Moulton  for  $2,000 
each.     From  this  decree,  an  appeal  being  taken  to  .the  circuit  court  by 
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the  sureties  upon  the  bond  given  by  the  owners  of  the  Sabine  upon  a 
cross  libel  of  the  Richmond,  the  circuit  court,  on  April  10,  1875,  ren- 
dered a  decree  in  favor  of  the  Richmond  against  the  Sabine  for  the  dam- 
ages sustained  by  the  former  in  consequence  of  the  collision.  After- 
wards, on  March  11,  1876,  upon  the  report  of  the  master,  the  amount 
of  the  damages  was  fixed  at  $8,000,  which  the  owners  of  the  Sabine 
were  condemned  in  iolido  to  pay.  At  the  same  time  decrees  were  ren- 
dered against  Jules  Tuyes  and  Alfred  Moulton,  sureties  on  the  bond 
aforesaid,  for  $2,000  each.  On  July  3, 1876,  Jules  Tuyes  compromised 
the  decree  against  him  in  favor  of  the  owners  of  the  Richmond  by  pay- 
ing the  latter,  in  full  satisfaction  thereof,  the  sum 'of  $1,166.66,  and 
was  by  them  subrogated  to  their  rights  as  owners  of  the  decree.  The 
following  is  a  copy  of  the  paper  by  which  this  settlement  was  evidenced: 

''Shirley  et  als,.  Owners  of  the  Sabine  v.  The  Richmond. 
"  United  States  Circuit  Court :  Received,  New  Orleans,  July  3, 1876,  from 
Jules  Tuyes,  Esq.,  security  on  the  bond  given  by  the  libelants  in  the  above 
cause  to  respond  to  the  cross  libel  filed  by  N.  S.  Green  and  others,  claimants 
of  the  steamboat  Richmond,  the  sum  of  $1,166,  and  in  full  satisfaction. of  the 
decree  rendered  against  him  in  the  above-entitled  cause,  and  I  hereby  sub- 
rogate him  to  the  rights  of  K.  S.  Green  and  owners  of  the  steamboat  Rich- 
mond. Kennabd,  Howe  &  Prentiss, 

"Attorneys  for  Owners  of  Richmond.*' 

Afterwards,  September  28, 1876,  the  Home  Insurance  Company  paid, 
in  behalf  of  Alfred  Moulton,  to  the  owners  of  the  Richmond,  the  sum 
of  $1,500,  which  the  owners  of  the  Richmond  acknowledged  to  be  in 
full  settlement  as  a  compromise  of  the  liability  of  Moulton  on  said  bond, 
signed  by  him.  It  was  in  fact  a  compromise  of  the  decree  for  42,000 
which  had  been  rend t.  ad  agair\st  Moulton  on  said  bond.  On  November 
2,  1876,  the  owners  of  the  Sabine  filed  a  petition  for  appeal  from  the 
decrees  of  the  circuit  court  hereinbefore  mentioned,  upon  giving  bond  to 
cover  costs,  which  was  allowed,  and  on  December  16,  1876,  they  gave 
an  appeal  bond  in  the  sum  of  $500.  Neither  Tuyes  nor  Moulton  joined 
in  the  petition  for  appeal,  and  neither  of  them  became  obligors  upon 
the  appeal  bond.  At  the  October  term,  1880,  of  the  supreme  court  the 
decree  of  the  circuit  court  of  March  11,  1876,  was  in  all  respects  af- 
firmed, and  a  mandate  was  sent  down  to  the  circuit  court.  After  the 
mandate  of  the  supreme  court,  showing  the  affirmance  of  the  decree  of 
the  circuit  court,  had  been  entered  in  the  latter  court,  an  execution  was 
issued  on  the  decree  against  Tuyes  and  Moulton  rendered  by  the  circuit 
court  March  11,  1876,  on  their  bond  above  mentioned,  and  afiBrmed  as 
aforesaid  by  the  supreme  court.  The  marshal  being  about  to  8e|ze  the 
property  of  Tuyes  and  Moulton  to  satisfy  the  execution,  they  ef  3h  for 
himself  filed  a  motion  to  quash  the  execution,  on  the  ground  tl  sit  the 
decrees  against  them  respectively  had  been  satisfied.  Upon  the  e  mo- 
tions tiie  cause  was  heard. 

C.  E.  Schmidty  for  Jules  Tuyes. 

(7.  B.  Singleton  and  -K.  H.  Brourae,  for  Alfred  Moulton. 

John  A.  Campbellf  for  owners  of  the  Richmond. 
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Woods,  Circuit  Justice.  It  is  insisted  by  cotinsel  for  the  owners  of 
the  Richmond  that  the  decree  of  the  circuit  court,  as  well  that  part  of  it 
which  condemned  Tuyes  and  Moulton  to  pay  $2,000  each  as  that  part 
by  which  the  owners  of  the  Sabine  were  compelled  to  pay  $8,000  to  the 
same  parties,  having  been  affirmed  by  the  supreme  court,  and  the  man- 
date of  that  court  having  been  received,  this  court  has  no  discretion,  but 
must  execute  the  decree  in  all  respects  as  it  has  been  affirmed.  The  re* 
suit  of  this  contention  would  be  that  Tuyes  and  Moulton,  who  had  once 
compromised  and  satisfied  the  decrees  against  them  respectively,  would 
be  compelled  to  pay  them  again.  I  do  not  think  the  law  requires  of  this 
court  a  course  of  administration  which  would  produce  such  a  result. 
This  court  is  not,  under  all  circumstances,  bound  to  render  a  servile 
obedience  to  the  mandate  of  the  supreme  court.  It  is  bound  to  exercise 
a  judicial  discretion  in  the  interpretation  and  execution  of  the  mandate. 
In  the  case  of  Story  v.  LivingsUmj  13  Pet.  373,  the  supreme  court  said, 
in  reference  to  its  mandate,  that "  it  is  to  be  interpreted  according  to 
the  subject-matter  to  which  it  has  been  applied,  and  not  in  a  manner  to 
do  injustice."  In  Ex  parte  Morris,  9  Wall.  605,  the  supreme  court,  hav- 
ing reversed  a  decree  rendered  against  Morris  and  Johnson  by  the  dis- 
trict court,  by  its  mandate  directed  the  marshal  to  make  restitution  to 
them  of  whatever  they  had  been  compelled  to  pay  under  that  decree. 
Pending  the  appeal,  the  whole  amount  of  the  decree  had  been  collected 
fifom  them  by  execution.  A  part  of  the  money  so  collected  had  been 
distributed  by  order  of  the  court.  The  residue  the  marshal  had,  by 
order  of  the  interior  department,  deposited  in  a  national  bank,  which 
had  failed  since  the  deposit  had  been  made.  These  facts  were  held  by 
the  supreme  court  to  exonerate  the  marshal,  and  excuse  him  from  obedi- 
ence to  the  mandate  of  the  court.  See,  also,  Supervisors  v.  KennicoU^  94 
U.  S.  498.  When  the  appeal  taken  does  not  supersede  the  decree,  and 
such  was  the  appeal  taken  in  this  case,  the  appellee,  notwithstanding 
the  appeal,  may  take  out  execution,  and  enforce  the  payment  of  the 
decree.  It  has  never  been  supposed  that  money  so  collected  could,  after 
the  affirmance  of  the  decree,  be  again  collected.  A  voluntary  payment 
stands  on  the  same  footing.  It  is  not  the  practice  of  the  supreme  court, 
in  affirming  or  reversing  a  decree,  to  take  notice  of  payments  or  adjust- 
ments subsequent  to  the  decree  of  the  court  below.  These  matters  be- 
long to  the  circuit  court  to  consider  after  it  shall  have  received  the  man- 
date of  the  supreme  court.  Thus  in  The  Kcdorama^  10  Wall.  204,  it 
was  said  by  Mr.  Justice  Clifford: 

"Payments  have  been  made  by  the  respondents  since  the  decree  was  entered 
in  the  district  court,  but  the  court  here  is  not  asked  to  revise  the  finding  of 
the  district  court  as  to  the  amount,  nor  to  deduct  the  payments  since  made, 
as  those  matters  will  be  adjusted  under  the  stipulations  executed  between  the 
parties. '' 

So  in  Canal  Co.  v.  Oardm,  2  Abb.  (U.  S.)  479,  it  was  said  by  Mr.  Jus- 
tice Field: 

''Obedience  to  the  mandate  of  the  supreme  court  will  always  be  rendered 
by  this  court.    It  will  be  a  prompt  and  implicit  obedience;  but  we  trust  it 
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will  be,  as  it  should  be,  an  intelligent,  and  not  a  blind,  obedience.  The  Judg- 
ments of  that  tribunal  are  founded  on  the  records  before  it,  and  these  judg- 
ments will  be  unhesitatingly  enforced,  except  as  their  enforcement  may  be 
modified  or  restrained  by  events  occurring  subsequent  to  the  period  covered 
by  this  record.  That  such  events  may  modify,  and  often  do  modify,  the  mode 
and  manner  of  enforcement  is  well  known  to  all  members  of  the  profession. 
The  death  of  parties,  partial  satisfaction,  changes  of  interest  subject  to  judg- 
ment and  sales  upon  the  judgment  pending  the  appeal,  are  instances  where 
this  result  is  frequently  produced." 

It  follows  from  these  authorities,  if  it,  indeed,  needed  any  authority 
to  support  80  obvious  a  proposition,  that  payments  or  compromises  made 
in  his  own  behalf  by  a  party  to  a  decree  after  its  rendition  in  the  court 
below  are  to  be  noticed  and  enforced  by  the  inferior  court  after  the  af- 
firmance of  the  decree  by  the  supreme  court  and  the  return  of  its  man- 
date. It  is  conceded,  however,  by  counsel  for  the  execution  creditors 
that  Tuyes  and  Moulton  are  entitled  to  be  credited  on  the  execution  with 
the  amounts  paid  by  them  in  compromise  of  the  decrees  rendered  against 
them,  but  it  is  insisted  that  they  are  entitled  to  no  more.  This  conces- 
sion, it  seems  to  me,  yields  the  whole  case.  Tuyes  and  Moulton  insist 
that  the  decrees  against  them  have  been  discharged  by  accord  and  satis- 
faction. The  accord  and  satisfaction  is  clearly  established.  .  It  is  im- 
possible to  hold  that  they  would  be  entitled  to  the  benefit  of  full  or  par- 
tial payment,  and  to  deny  them  the  benefit  of  their  accord  and  satisfac- 
tion. Both  these  methods  of  satisfying  a  decree,  so  far  as  the  question 
in  hand  is  concerned,  stand  on  precisely  the  same  footing. 

But  it  is  insisted  that  the  adjustments  made  with  Tuyes  and  Moulton 
were  compromises,  and  that  the  compromises  failed;  therefore  the. ap- 
pellees were  remitted  to  their  original  rights,  and  can  collect  the  balance 
of  their  decrees  not  covered  by  the  compromise  payments.  It  is  true, 
the  adjustments  were  compromises,  but  the  compromises  have  not  failed. 
Those  compromises  were  that  the  appellees  should  receive  a  certain  sum 
in  full  satisfaction  of  the  decree.  This  was  agreed  to  by  the  debtors; 
the  money  was  paid,  and  a  release  executed.  So  far  from  the  compro- 
mises failing,  they  were  fully  executed  and  performed.  When  these 
compromises  were  made  it  was  perfectly  well  known  to  the  owners  of  the 
Richmond  that  Tuyes  and  Moulton  could  not  prevent  the  owners  of  the 
Sabine  from  carrying  up  the  decree  by  appeal.  They  never  agreed  that 
there  should  be  no  appeal.  They  compromised  and  satisfied  the  decrees 
against  themselves.  They  took  no  appeal,  for  they  had  nothing  to  ap- 
peal from.  They  were  out  of  the  case.  It  is  true  that,  if  the  decree  of 
the  circuit  court  had  been  reversed,  the  reversal  would  have  extended  to 
the  decree  against  Tuyes  and  Moulton.  But  that  would  have  beeilof  no 
benefit  to  them.  They  could  not  have  recovered  back  the  compi  ^mise 
money  voluntarily  paid  before  the  appeal  in  satisfaction  of  the  c  jcree. 
No  reason  is  perceived  why  the  execution  in  question  should  be  al  owad 
to  proceed  against  the  property  of  Tuyes  and  Moulton.  They  hav  both 
satisfied  the  decrees  upon  which  the  execution  is  issued.  The  i  QBrm- 
ance  by  the  supreme  court  of  the  entire  decree  of  the  circuit  cour  does 
not  make  this  any  the  less  a  fact.     It  would  not  be  just  to  compel  ai  other 
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satisfaction  by  Tuyes  and  Moulton.  As  to  Tayes,  he  is  in  fact  subro- 
gated to  the  rights,  so  far  as  they  have  any,  of  the  owners  of  the  Rich- 
mond in  the  decree  against  himself.  If  the  decree  is  not  satisfied,  he  is, 
in  effect,  its  owner,  so  that  the  levy  of  this  execution  upon  his  property 
is  an  attempt  to  compel  him  to  pay  a  decree  which  he  has  compromised, 
and  the  owners  of  which  have  attempted  to  subrogate  him  to  their  rights 
therein.  In  short,  it  is  an  attempt  to  enforce  by  execution  payment  of 
a  decree  which,  if  it  is  not  already  satisfied,  is  the  property  of  the  per- 
son from  whom  its  payment  is  to  be  exacted.  No  question  is  made  in 
reference  to  the  method  adopted  by  Tuyes  and  Moulton  to  gain  the  re- 
lief prayed  for.  The  power  to  control  their  own  process  so  as  to  prevent 
injustice  is  one  which  belongs  to  all  courts.  McHenry  v.  WcUkina^  12  111. 
233;  RusaeU  v.  Hugunin^  1  Scam.  562;  Adams  v,  SmaHwood^S  Jones,  (N. 
C.)258;  Barnes V.  J?o6tnaon,4  Yerg.  186;  Azcaraiiv.  Mlasimmmis,  3  Wash. 
C.  C.  134;  Davis  v.  Shapley^  1  Bam.  &  Adol.  54;  Humphreys  v.  Knight^ 
6  Bing.  672.  The  exercise  of  this  power  is  invoked  by  their  motions, 
and  there  seems  to  be  no  good  reason  why  the  relief  asked  for  should 
not  be  granted.     The  motions  are  allowed. 


Thb  Lillie  Laurie. 
{Circuit  Court,  E.  D,  Texas,    November  Term,  1880.} 

1.  Admibattt— Pbioritt  of  Liens. 

Liens  for  salva^^e  and  for  damage  to  ffoods  are  inferior  to  the  lien  of  seamen  for 
wages  earned  on  a  subsequent  voyage,  but,  being  general  maritime  liens,  are  supe- 
rior to  those  of  mortgagees,  whether  their  mortgages  were  registered  before  or 
after  the  origin  of  the  maritime  liens. 

3.  Same. 

Liens  for  salvage  and  for  damage  to  goods  are  superior  to  a  state  statutory  lien 
for  supplies  subsequently  furnished  in  the  home  port. 

8.  8ame— Appeals— Imfbovidbnt  Patmbnt. 

A  libel  for  salvage  and  for  damage  to  goods  was  dismissed,  and  decrees  were 
rendered  in  favor  of  certain  furnishers  of  suppUes  in  the  home  port,  on  a  lien  cre- 
ated by  the  state  law,  each  decree  being  for  less  than  $50,  and  therefore  not  sub- 
ject to  appeaL  Libelant  appealed  to  the  circuit  court,  and.  pending  his  appeal,  the 
decrees  for  supplies  were  paid  in  full,  though  the  proceeds  of  the  vessel  were  in- 
sufficient to  pay  both  classes  of  claims.  Held,  that  the  pavment  was  improvl- 
dently  made,  as  the  question  of  priority  was  carried  up  by  the  libelant's  appeaL 

In  Admiralty.  Libel  for  seamen's  wages.  On  appeal  from  district 
court. 

The  original  libel  was  filed  by  Dennis  Mahoney  to  recover  seaman's 
wages.  Several  other  seamen  intervened,  and  filed  similar  libels.  One 
E.  N.  Stevenson  also  intervened,  and  filed  a  libel  for  damages  sustained 
by  the  nonperformance  by  the  liaurie  of  a  contract  of  affreightment  and 
for  salvage.  Upon  this  latter  libel  the  facts  disclosed  by  the  evidence 
were  as  follows:  The  schooner,  in  December,  1878,  was  bound  on  a  voy- 
age from  Galveston  to  Moss'  Blufif,  on  the  Trinity  river.  A  part  of  her 
cargo  consisted  of  merchandisCi  valued  at  more  than  $1,200,  the  prop- 
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erty  of  the  libelant  Stevenson.  On  December  16th,  a  short  distance  be- 
low her  destination  on  the  Trinity  river,  the  schooner,  from  some  cause 
not  explained  by  the  evidence,  sank  in  water  20  or  30  feet  deep.  Her 
hull  was  utterly  submerged.  The  schooner  was  abandoned  by  her  mas- 
ter, who  told  Stevenson  to  undertake  to  save  her  as  best  he  could.  Ste- 
venson employed  a  large  force  of  men,  and  by  strenuous  exertions  raised 
the  schooner,  and  landed  her  cargo,  which  was  in  a  damaged  condition. 
This  libel  was  filed  to  recover  the  damage  sustained  by  his  goods,  which 
he  claimed  to  be  $311,  and  for  salvage,  for  which  he  claimed  $150.  His 
claims  were  not  immediately  put  in  suit,  owing  to  the  negligence  of  his 
proctor,  in  whose  charge  they  had  been  placed.  The  schooner  resumed  her 
businesSi  and  afterwards  contracted  the  debts  for  seamen's  wages,  for  which 
Mahoney  and  others  brought  their  libels.  On  August  15,  1878,  a  mort- 
gage on  the  schooner  to  one  J.  F.  Magale  for  $240  had  been  duly  recorded 
in  the  customhouse  at  Galveston,  which  was  her  home  port,  and  on  June 
7, 1879,  another  mortgage  to  one  B.  Dugat  for  $227  was  duly  recorded  in 
the  same  office.  These  mortgagees  also  filed  intervening  libels.  Certain 
furnishers  of  supplies  in  the  home  port,  who,  by  complying  with  the 
local  law  of  Texas,  had  acquired  liens  on  the  schooner,  also  filed  inter- 
vening libels  against  her.  The  supplies  for  which  these  latter  liens  were 
claimed  were  all  furnished  after  the  sinking  of  the  schooner  on  Decem- 
ber 16,  1878.  The  schooner  was  seized  upon  the  libel  of  Mahoney,  and 
by  order  of  the  district  court  was  sold,  and  her  proceeds,  amounting  to 
$528,  were  paid  into  the  registry  of  the  court.  The  district  court  made 
a  final  decree  in  the  case,  dismissing  the  intervening  libel  of  Stevenson 
for  damages,  and  salvage  for  want  of  evidence  to  sustain  it,  and  decreed 
in  favor  of  the  seamen  who  sued  for  wages,  the  mortgagees,  and  the  fur- 
nishers of  supplies  in  the  home  port,  who  had  acquired  liens  by  virtue 
of  the  state  law,  and  ordered  a  distribution  of  the  fund  in  the  registry 
among  those  who  by  its  decree  were  entitled  to  it.  The  decrees  in  favor 
of  the  seamen  and  the  furnishers  of  supplies  were,  respectively,  for  less 
than  $50  each.  Stevenson  appealed  to  the  court  from  the  decree  disal- 
lowing his  claim,  and  from  the  decrees  in  favor  of  the  mortgagees;  the 
fund  in  the  registry  not  being  sufficient  to  pay  him  and  the  mortgagees. 
Pending  the  append  the  decrees  in  favor  of  the  seamen  and  the  furnish- 
ers of  supplies,  amounting  in  the  aggregate  to  $195.93,  were  paid  in  fuU 
out  of  the  registry  of  the  district  court,  leaving,  after  the  payment  of  the 
costs,  only  a  balance  of  $100.87,  to  be  applied  to  the  payment  of  Ste- 
venson's claims  should  this  court  decree  in  his  favor. 

Wharton  Branchy  for  Stevenson. 

A.  N.  MiUa,  Oeo.  W,  Davis^  and  Henry  Sayleal  for  the  mortgagees. 

'  Woods,  Circuit  Judge.  The  testimony  upon  the  hearing  in  this  court 
establishes  conclusively  the  claim  of  Stevenson  for  salvage  and  for  dam- 
age to  his  goods  resulting  from  the  sinking  of  the  Lillie  Laurie.  The 
salvage  claimed  ($150)  only  covers  the  actual  expenses  incurred  by  Ste- 
venson in  raising  the  schooner,  with  a  very  moderate  compensation  for 
his  own  services.    The  damage  to  his  goods  ($311)  is  also. clearly  estab- 
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lished,  and  there  is  no  evidence  io  show  that  the  damage  fell  within  any 
exception  made  in  the  bill  of  lading.  There  must,  therefore,  be  a  de- 
cree in  favor  of  Stevenson  for  both  claims,  amounting  in  the  aggregate 
to  $461,  The  sum  which  the  schooner  brought  when  sold  by  order  of 
the  district  court,  to  wit,  $528,  not  being  sufiBcient  to  pay  all  the  de- 
crees against  her,  it  becomes  necessary  to  settle  the  order  in  which  the 
decrees  are  to  be  satisfied. 

The  claims  of  the  seamen  were  for  wages  earned  upon  voyages  subse- 
quent to  the  date  of  the  salvage  service  rendered  by  Stevenson  and  the 
date  of  his  claim  for  damage  to  his  goods.  They  are  therefore  entitled 
to  priority  of  payment  by  reason  of  that  fact.  The  Paragon^  1  Ware, 
326;  Surplus  of  the  Ship  Trimountain,  5  Ben.  246;  2%«  Hope,  1  Asp.  563; 
Porter  v.  The  Sea  Witch,  3  Woods,  75.  It  has  even  been  held  that  sea- 
men's wages  are  entitled  to  priority  over  all  other  claims.  The  Paragon  y 
ubi  supra.  The  seamen  are  therefore  entitled  to  be  paid  their  claims  in 
full  before  payment  to  any  other  lienholder. 

The  claims  of'Stevenson,  which  are  strictly  maritime  liens,  by  the  gen- 
eral maritime  laws  are  entitled  to  priority  of  payment  over  the  claims  of 
mortgagees,  whether  the  same  were  registered  before  or  after  the  origin 
of  Stevenson's  claims.  Baldwin  v.  The  Bradish  Johnson,  3  Woods,  582. 
And  Stevenson  is  entitled  to  priority  of  payment  over  debts  contracted 
subsequent  to  the  date  of  his  claim  for  supplies  to  the  schooner  furnished 
in  her  home  port,  and  which  are  a  lien  upon  the  vessel  by  virtue  of  state 
law  only.  Baldtoin  v.  The  Bradish  Johnson,  ubi  supra;  The  John  T.  Moore^ 
3  Woods,  61. 

The  order  in  which  the  proceeds  of  the  sale  of  the  schooner  should  be 
distributed  is  therefore  as  follows:  Krat,  the  costs  of  suit;  second,  the  de- 
crees for  seamen's  wages;  and,  third,  the  decrees  in  favor  of  Stevenson 
for  salvage  and  for  damages  to  his  goods.  As  the  fund  in  the  registry 
of  the  court  will  be  insufficient  to  pay  these  claims,  it  is  unnecessary  to 
go  further. 

An  interesting  question  of  practice  is  raised  by  the  fact  that  the  decrees 
rendered  by  the  district  court  in  favor  of  the  furnishers  of  supplies  in  the 
home  port,  each  decree  being  for  a  less  sum  than  $50,  and  the  decrees, ' 
therefore,  not  being  subject  to  appeal,  were  paid  in  full  out  of  the  regis- 
try of  the  court,  pending  the  appeal  of  Stevenson.  Were  these  decrees 
properly  paid  ?  It  seems  to  me  clear  that  they  were  not.  Th&  fund  in  the 
r^istry  being  insufficient  to  pay  the  costs,  the  maritime  liens,  and  the 
claims  of  these  furnishers  of  supplies,  a  controversy  necessarily  arose  be- 
tween Stevenson  and  the  supply  men  touching  their  right  to  priority  of 
payment.  The  libel  of  Stevenson  having  been  dismissed  by  the  district 
court,  his  right  to  priority  of  payment  over  the  supply  men  could  only 
be  settled  in  the  circuit  court,  and  that  question  was  taken  up  b}^  his  ap- 
peal. All  that  the  supply  men  could  insist  on  was  that  the  amount  of 
their  claims  should  not  be  disturbed  by  the  circuit  court,  that  having 
been  finaUy  settled  by  the  district  court.  But,  as  long  as  Stevenson  was 
prosecuting  his  appeal  and  claiming  priority  over  them  in  the  circuit 
court,  they  could  not  settle  that  question  in  their  own  favor  by  getting 
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payment  of  their  daims  in  full  from  the  registry  of  the  district  court. 
To  hold  otherwise  would  be  to  allow  the  fund  against  which  an  appellant 
was  prosecuting  his  claim  to  be  entirely  withdrawn,  and  thus  deprive 
him  of  all  the  fruits  of  his  appeal  and  decree  should  the  appellate  court 
decide  in  his  favor.  When  there  is  a  fund  in  the  district  court  against 
which  several  libelants  are  prosecuting  claims,  and  it  is  insuflScient  to 
pay  all,  and  the  claim  of  one  libelant  is  disallowed,  and  he  appeals  to 
the  circuit  court,  no  payments  should  be  made  from  the  fund  until  after 
the  decree  of  the  circuit  court  upon  the  appeal.  By  such  an  appeal  the 
whole  decree  is  brought  up.  The  part  not  appealed  from  remains  here 
in  full  forc6,  to  be  executed  on  the  final  termination  of  the  cause.  What 
is  not  reversed  is  still  in  force  and  a  necessary  part  of  the  decree  of  this 
court,  and  is  to  be  executed  as  such.  The  Roarer ^  1  Blatchf.  1.  The  re- 
sult of  this  view  is  that  the  entire  fund  should  have  been  sent  up  to  this 
court  with  the  appeal.  "The  appeal  carries  up  the  r««,  or  money  in  the 
registry  of  the  district  court,  to  the  circuit  court,  and,  when  the  rights 
of  the  parties  are  adjudicated  there,  the  court  must  carry  into  execution 
its  own  decree."    Montgainery  v.  AnderaoUj  21  How.  386. 


The  Cara. 
WiLMOT  et  al,  V.  The  Cara. 

(Circuit  Courty  D.  Louisiana.    April  Term,  1880.) 

Mabittmb  Livnb^Supplibs  at  Hove  Port— Construotion  of  Statotb. 

Under  Rev.  Civil  Code  La.  art.  8274,  declaring  tbat  **no  privilege  should  have  ef- 
fect against  third  persons,  unless  recorded  in  the  manner  required  by  law, "  the 
owner  of  a  vessel  who  has  chartered  her  to  another  is  a  ''thira  person, "  with  re- 
spect to  persons  who  claim  a  lien  under  the  state  law  for  supplies  furnished  in  the 
home  port.    Beard  v.  Chappell,  23  La.  Ann.  691,  followed. 

In  Admiralty.  Libel  by  W.  G.  Wilmot  &  Co.  against  the  Cara  for 
supplies,  Lagan  &  Mackinson  interveners.  On  appeal  from  district 
court.     Libel  and  intervention  dismissed. 

The  libelants,  W.  G.  Wilmot  &  Co.,  and  the  interveners,  Lagan  & 
Mackinson,  assert  alien  upon  the  defendants,  the  steamboat  Cara,  for 
supplies  furnished  in  the  home  port.  The  lien  is  claimed  under  the 
local  law  of  Louisiana, (Rev.  Civil  Code,  art.  3237.)  The  defense,  set  up 
by  way  of  exception,  is  that  the  contract  for  supplies  was  not  rea)rded, 
as  required  by  law,  and  therefore  no  lien  attached.  The  li  )elants 
claimed  for  coal  furnished  the  Cara  to  the  amount  of  $345,  fa  ^tween 
January  13  and  23,  1879.  Their  lien  therefor  was  not  recorde<  until 
March  7,  1879.  The  interveners,  Lagan  &  Mackinson,  claim  74.07 
for  other  supplies  furnished  between  January  9  and  13,  1879,  an  I  their 
lien  was  not  recorded  until  March  10, 1879.  Rev.  Civil  Code,  art.  3274, 
declares:   ^'No  privilege  should  have  effect  against  third  persons,  unless 
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recorded,  in  the  manner  required  by  law,  in  the  parish  where  the  prop- 
erty to  be  affected  is  situated.  It  shall  confer  no  preference  on  the  cred- 
itor who  holds  it  over  creditors  who  have  acquired  a  mortgage,  unless 
the  act  or  other  evidence  of  the  debt  is  recorded  on  the  day  that  the  con- 
tract is  entered  into."  The  libelants  and  interveners  contended,  in  re- 
ply to  this,  that  the  claimant  was  not  a  'Uhird  person,"  within  the  mean- 
ing of  article  3274,  Rev.  Civil  Code.  The  supplies  were  furnished  to  the 
Cara,  by  the  libelants  and  interveners,  while  the  Cara  was  in  possession  of 
Dodge  &  Doherty,  to  whom  she  had  been  chartered  by  her  owner,  the 
claimant,  on  January  7, 1879,  for  three  months  from  that  date.  At  the 
time  the  steamboat  was  seized  she  had  been  returned  to  and  was  in  pos- 
session of  the  claimant. 

B.  Egan^  for  libelant. 

Joseph  P.  Homer f  for  claimant. 

Woods,  Circuit  Judge.  The  act  or  other  evidence  of  debt  on  which 
the  libelant  bases  his  claim  was  not  recorded  on  the  day  the  contract 
was  made,  as  required  by  article  3274,  Rev.  Civil  Code,  nor  within  seven 
days  thereafter,  as  provided  by  an  amendment  passed  in  1877..  See  Acts 
1877,  p.  59.  The  only  question  is  therefore  whether  the  owner  of  the 
boat  fails  within  the  term  "third  persons,"  found  in  article  3274.  We 
think  the  case  of  Beard  v.  Chappell,  23  La.  Ann.  694,  furnishes  an  an- 
swer to  this  question.  In  that  case  it  was  held  that,  "the  debtor  for 
supplies  being  a  lessee,  the  owner  of  the  plantation  and  the  stock  thereon 
is  a  'third  person,'  within  the  meaning  of  article  123  of  the  constitu- 
tion. If,  therefore,  the  owner  of  the  plantation,  a  third  person,  was  in 
possession  of  the  cotton  at  the  time  the  privilege  was  asserted  by  the 
furnisher  of  supplies,  then,  and  in  such  case,  the  furnisher  could  not 
hold  the  same,  because,  not  having  had  his  privilege  recorded,  and  the 
cotton  having  passed  into  third  hands,  the  privilege  was  lost."  This 
authority  covers  this  case.  As  against  the  owner  of  the  boat,  who  was 
a  third  person  in  possession,  the  libelants  and  interveners  had  no  lien, 
because  their  contract  had  not  been  recorded  as  required  by  law.  A 
lien  is  necessary  to  the  relief  they  ask.     The  LoUawarma^  21  Wall.  658. 

The  libel  and  intervention  must  be  dismissed,  with  costs. 

Bradley,  Circuit  Justice,  concurred. 
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Ths  Nettib  Woodwabd. 
WssTBBR  TBAmnr  Oo.  d  al.^  Intervening,  v.  Thb  Nbttzi  Woodwax^. 

(IMMrloC  Court,  B.  D.  MidMgan.    April  80, 1808.) 

MABmici  LiBV*— Priortit— MABirnc B  Tobt— Sbavah's  Waobs. 

Tho  maritlmo  lien  for  damages  arlsine  from  colliaioii  takes  preoedenoe  of  tlie  Ilea 
for  toaman's  wages  aooruing  prior  to  the  oollislon.  The  John  G.  Stevens,  40  Fed. 
Rep.  881,  and  The  F.  B.  Stanwood,  49  Fed.  Bep.  677,  followed. 

In  Admiralty.  On  petitions  for  distribution  of  proceeds  of  sale  of 
the  schooner  Nettie  Woodward. 

Statement  by  Swan,  District  Jndge: 

The  questions  in  this  case  arise  upon  petitions  tor  distribution  of 
the  proceeds  of  sale  of  the  schooner  Nettie  Woodward,  which  was  con- 
demned and  sold  under  the  process  and  order  of  this  court  at  the  suit  of 
the  original  libelant.  The  proceeds  in  the  r^i^ry  of  the  court  are  in- 
sufflcient  to  pay  the  decree  awarded  against  the  vessel.  The  Western 
Transit  Company  holds  a  decree  for  damages  resulting  to  its  steamer 
Commodore  from  a  collision  in  the  St.  Clair  river,  for  which  the 
schooner  was  adjudged  solely  in  fault,  and  asks  that  its  decree  may  be 
declared  a  lien  upon  the  proceeds  of  sale  paramount  lo  those  of  the  inters 
venors,  who  are  the  master  and  crew  of  the  schooner,  and  in  whose  favor 
decrees  for  wages  accruing  prior  to  the  collision  have  been  entered.  The 
master  and  seamen  unite  in  a  petition  praying  priority  of  payment  of 
their  decrees  over  that  for  the  damages  caused  by  the  collision.  The 
Nettie  Woodward  is  a  Canadian  vessel,  and,  under  the  laws  of  the  do- 
minion of  Canada,  the  master  is  given  a  lien  for  wages  co-ordinate  with 
that  of  the  crew. 

W.  E.  Leonard,  for  claimant  Phillip  Cross. 

Moore  &  Canfidd,  for  Western  Transit  Co. 

Swan,  District  Judge.  The  authorities  upon  the  subject  have  been 
so  ably  and  exhaustively  reviewed  in  the  opinion  of  Mi;,  Justice  Blatch- 
FORD  in  The  John  0.  Stevens  and  R.  S.  Carter,  40  Fed.  Bep.  831,  and  later 
in  that  of  Judge  Jenkins  in  the  court  of  appeals  for  the  seventh  circuit 
in  the  case  of  Hie  F,  H.  Stanwood,  49  Fed.  Rep.  577,  that  nothing  re- 
mains to  be  said  upon  it.  With  their  reasoning  and  conclusions  I  fully 
concur.  In  accordance  therewith,  the  order  upon  these  petitions  will 
be  that  the  decree  of  the  Western  Transit  Company  for  damages  suffered 
by  the  collision  be  first  paid  out  of  the  fund  in  the  registry  before  pay- 
ment of  the  decrees  in  favor  of  the  interveners.  The  costs  taxed  in  favor 
of  the  original  libelant  are  secured  by  the  stipulatiod  filed,  and  are  re- 
coverable from  the  stipulators,  and  for  these  execution  will  issue  if  nec- 
essary. In  view  of  the  nationality  of  the  crew  and  the  vessel,  the  rule 
applied  works  no  injustice,  since  it  gives  the  seamen's  claims  the  same 
relative  rank,  as  against  that  for  the  collision,  as  is  accorded  by  the  set- 
tled principles  of  the  English  admiralty  courts. 
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Thb  Hadjb. 
(CCreule  Court,  E.  D.  New  Torh.   Jane  S8, 1881.) 

Admhul/tt— Nboliobnob— Pbbbonaz.  Injcribs. 

It  is  not  negligence  to  allow  the  between-deck  beams  of  a  vessel  to  remain  nn- 
oovered  with  a  permanent  deck,  and  to  nse  them  as  a  place  for  the  temporary  stor- 
age of  loose  planks ;  and  a  longshoreman,  who  unnecessarily,  and  with  fair  notice, 
attempts  to  walk  over  such  loose  planks  while  executing  an  order  of  the  stevedore, 
cannot  recover  against  the  ship  for  an  injury  occasioned  thereby. 

In  Admiralty.     Libel  in  rem  for  personal  injuries.     Dismissed. 

This  was  a  suit  in  admiralty  in  rem,  brought  in  the  district  court. 
That  court  dismissed  the  libel,  and  the  libelant  appealed  to  this  court. 
(1  Fed.  Rep.  89.)     This  court  found  the  following  facts: 

"The  Hadje  was  an  ocean  steamer,  about  200  feet  in  length,  and  built  with 
two  decks.  The  upper  or  main  deck  was  close-laid  and  caulked.  The  other 
deck  consisted  of  transverse  beams,  which,  at  the  time  of  the  accident  herein- 
after mentioned,  were  from  7  to  10  feet  apart,  and  of  various  dimensions. 
These  beams  were  about  10  feet  above  the  bottom  of  the  hold,  and  7i  feet  be- 
low the  main  deck.  On  these  beams  loose  planks  were  sometimes  laid  for  the 
purpose  of  separating  different  classes  of  cargo,  and  relieving  the  lower  tiers 
of  cargo  from  undue- pressure.  For  about  three  years  before  December,  1877, 
the  Hadje  had  been  engaged  in  trade  between  Montreal  and  the  West  Indies. 
Early  in  December,  1877,  she  came  to  New  York,  to  run  upon  a  different 
route,  and  in  preparing  for  that  route  went  to  a  ship-yard,  where  extra  trans- 
verse beams  were  Utted  in  her.  These  extra  beams  were  of  wood,  and  in  put- 
ting them  in  all  the  loose  plaoks  in  the  vessel  were  thrown  into  the  lower  hold.- 
On  the  7th  of  December,  1877,  the  repairs  being  completed,  the  master  of  the 
Hadje  ordered  the  planks  to  be  taken  from  the  hold,  and  placed  on  the  between- 
deck  beams,  to  make  room  for  the  cargo  in  the  hold.  Aft  of  the  coal-bunker 
the  planks  were  laid  on  the  between-deck  beams,,  with  a  view  to  separating 
the  cargo  carried  in  the  between-decks  from  the  cargo  carried  in  the  hold. 
Forward  of  the  coal-bunker  no  cargo  was  to  be  carried  in  the  between-decks, 
and  the  planks  were  put  on  the  beams  merely  to  get  them  out  of  the  way. 
Most  of  the  planks  were  Quebec  deals.  All  the  Quebec  deals  were  of  a  uni- 
form length  of  12  feet,  though  there  were  some  other  planks  mixed  with  them 
of  different  lengths.  The  arrangement  of  the  between-decks  of  the  Hadje, 
from  the  main  hatch  forward,  was  as  shown  in  the  accompanying  diagram. 


H,  H,  and  £,  K,  were  beams  running  across  the  vessel,  each  2  feet  wide. 
They  were  on  the  same  level  with  the  other  between-deck  beams.     A  stringer 
of  iron,  G,  G,  I  foot  9  inches  wide  in  parts,  and  2  feet  wide  in  other  pans, 
v.50F.no.2 — 16 
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extended  around  the  vessel  on  the  same  level,  and  could  be  and  was  used  to 
walk  forward  and  aft  upon,  in  the  between-decks.  The  space  between  H,  H, 
and  E,  K,  was  filled  with  coal,  Inclosed  between  bulk-heads.  The  coal  was 
about  levels  with  the  top  of  the  between-deck  beams.  F,  F,  were  small  decks, 
on  the  same  level  with  the  between-decks  beams,  on  which  dunnage  was  com- 
monly stowed.  The  forward  hatch  of  the  main  deck  was  15  feet  8  inches  in 
length  and  6  feet  in  width,  and  the  forward  part  of  the  forward  hatch  was 
nearly  on  a  line  with  the  between-decks  beam,  G.  The  main  hatch  was  23  feet 
in  length  by  12  feet  in  width,  and  the  forward  end  of  it  commenced  2  feet 
from  the  said  coal-bunker.  Loose  planks  were  laid  on  the  between-decks 
beams,  (except  under  the  hatch,)  extending  from  H,  H,  to  G.  From  the 
center  of  H,  H,  to  the  center  of  G,  was  10  feet  9  inches.  Other  planks  were 
laid  irreguhurly  from  G,  over  D,  towards  E.  Most  of  these  planks  were  Que- 
bec deals.  The  beam,  G,  was  3  inches  wide.  From  the  center  of  G  to  the 
center  of  D  was  7  feet  9  inches.  D  was  a  beam  9  inches  wide.  From  the 
center  of  D  to  the  tank  was  7  feet  4  inches.  Tlie  after-end  of  the  tank  was 
flush  with  the  after-end  of  the  decks  F,  F.  From  the  center  of  G  to  £  was 
15  feet  1  inch.     The  Quebec  deals  fell  about  3  feet  short  of  reaching  £. 

"Tlie  libelant  was  a  longshoreman,  and  on  the  8th  of  December,  1877,  was 
employed  by  the  owners  of  the  Hadje  to  assise  in  the  stowage  of  the  cargo  of 
the  vessel.  He  was  working  under  the  direction  of  a  foreman  stevedore, 
but  was  paid  directly  by  the  owners  of  the  vessel.  The  vessel  was  afloat  in 
the  port  of  New  York,  lying  at  pier  12,  North  river.  About  2  o'clock  in  the 
afternoon  of  the  8th  of  December,  while  at  work  in  the  lower  hold,  near  the 
main  hatch,  the  libelant  was  ordered  by  the  foreman  stevedore  to  go  forward 
and  get  some  dunnage.  The  dunnage  was  stowed  on  the  little  deck,  F,  on 
the  starboard  side.  He  went  forward  from  the  main  hatch  in  the  between- 
decks,  starting  from  the  port  side  near  the  main  hatch,  and,  while  attempt- 
ing to  reach  the  dunnage  by  walking  on  the  loose  planks,  he  stepped  on  the 
unsupported  ends  ot  some  Quebec  deals,  between  D  and  E,  and  fell  with  the 
deals  into  the  lower  hold,  sustaining  injuries.  The  proper  and  usual  way  of 
going  fore  and  aft  in  the  between-decks  of  the  Hadje  was  over  the  stringer 
G,  G.  running  along  the  side  of  the  vessel,  and  the  proper  and  usual  way  of 
crossing  from  one  side  of  the  vessel  to  the  other  was  on  the  cross-beams  H, 
H,  and  K,  K.  At  the  time  of  the  accident  the  covers  were  off  of  the  main 
hatch  and  the  fore  hatch  of  the  main  deck,  and  the  between-decks  was  well 
lighted.  The  planks  forward  of  the  coal-bunker  had  not  been  laid  for  the 
purpose  of  forming  a  deck,  or  affording  support,  or  means  of  access  to  the 
forward  part  of  the  vessel.  They  had  been  laid  there  irregularly,  for  the  pur- 
pose of  getting  them  out  of  the  way  of  the  cargo  which  was  being  stowed  in 
the  lower  hold.  The  libelant  had,  some  18  months  before,  worked  on  the 
Hadje,  at  which  time  he  noticed  that  she  had  no  planking  in  her  between- 
decks.  For  2  years  continuously,  prior  to  this  accident,  he  had  been  work- 
ing upon  other  steamers  of  the  line  to  which  the  Had)e  belonged,  three  of 
them  on  which  he  so  worked  having  had,  at  the  times  he  so  worked  on  them, 
open  between-decks,  like  that  of  the  Hadje;  and  he  had'frequently  laid  loose 
planks  in  the  between-decks  of  said  vessels,  while  stowing  cargo  there.    The  | 

planks  forward  of  the  coal-bunker,  in  the  between-decks  of  the  Hadje,  were 
not,  and  did  not  appear  to  be,  regularly  laid.  They  were,  to  the  eye,  loose 
and  irregular.  The  danger  of  attempting  to  walk  upon  them  was  apparent. 
There  was  no  occasion  for  the  libelant  to  go  upon  them.  They  were  not  laid 
to  walk  on,  nor  held  out  as  places  to  walk  on.  There  were  safe  places  laid  for 
the  libelant  to  walk  on." 

James  McKeen^  for  libelant. 

Thomas  E.  SHUman  and  WUhdmius  Myndene^  for  claimant. 
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,  Blatchford,  Circuit  Judge.  Having  found  substantially  the  forego- 
ing facts,  the  district  court  held  that  it  was  not  negligence  to  allow  the 
between-deck  beams  of  the  vessel  to  be  uncovered  by  a  deck,  or  to  use 
such  beams  for  the  stowage  of  loose  planks  for  a  temporary  purpose, 
or  to  leave  the  ends  of  the  loose  deals  unsupported  at  the  place  where 
the  libelant  fell;  that  the  deals  were  not  so  placed  as  to  justify  the  libel- 
ant in  believing  that  he  was  proceeding  upon  a  deck;  and  that  the  libel- 
ant used  the  deals  for  a  purpose  for  which  they  were  not  intended, 
without  necessity,  and  with  fair  notice,  from  the  manner  in  which  they 
lay,  that  they  were  not  intended  to  be  so  used.  In  these  views  I  con- 
cur, and  it  is  not  necessary  further  to  enlarge  upon  them.  The  libel 
must  be  dismissed,  with  costs  in  both  courts. 


Stebbinb  et  al.  v.  Five  Mud-Scows. 
(District  Court,  S.  V.  New  York.    April  1,  ISdd.) 

1.  Salt  AGE— Elements  ov— Prbybntion  of  Damagb  to  Pbopbrtt  of  Othbbs. 

When  a  vessel  has  gone  adrift  through  negligence,  and  is  drifting  towards  other 
vessels,  which  she  is  likely  to  injure,  the  saving  of  her  owners  from  liability  to 
pay  any  such  damage  as  was  likely  to  arise,  and  which  the  owners  would  be  called 
on  to  pay,  should  be  taken  into  account  In  determining  the  amount  of  a  salvage 
award. 

8.  Same->Awabd. 

Seven  hundred  and  fifty  dollars  salvage  awarded  a  tug  worth  $15,000  for  picking 
up  five  scows  worth  $30,000,  which  had  negligently  got  adrift  in  the  Harlem  river, 
and  were  liable,  by  collisions,  to  injure  other  property. 

In  Admiralty.     Libel  for  salvage. 
WUcoZy  Adams  &  QreeUy  for  libelant. 
A.  A.  Wray,  for  claimant. 

Brow^n,  District  Judge.  On  May  26,  1891,  five  loaded  mud-scows 
broke  adrift  from  the  bulk-head  where  they  were  liioored,  between  115th 
and  116th  streets,  Harlem  river,  between  6  o'clock  and  7  p»  M.,  and 
went  drifting  upwards  with  the  slow  current  at  the  beginning  of  the 
flood-tide.  Some  little  time  afterwards,  estimated  by  two  or  three  of 
the  witnesses  to  be  half  an  hour,  a  powerful  steam-tug,  the  Archibald 
Watt,  going  up  the  river  to  lay  up  for  the  night,  discovered  the  scows 
adrift  between  117th  and  118th  streets,  made  fast  to  them,  and  towed 
them  back  to  the  bulk-head  at  114th  street,  where  they  were  tied  up  a 
little  after  9  p.  m.  The  scows  were  worth  $6,000  each,  in  all  $30,000; 
the  Watt,  $15,000.  No  special  diflBculty  or  danger  attended  the  work, 
excepting  that  the  channel  of  the  river  was  very  narrow;  the  scows  were 
more  or  less  kinked  up,  and  very  heavy;  and  the  handling  of  them  was 
attended  with  some  danger  to  vessels  going  up  and  down  the  river  in  so 
narrow  a  channel.  The  small  tug  Curtis  was  going  up  the  Harlem  at 
the  same  time  with  the  Watt;  her  pilot  saw  the  scows  adrift  and  made 
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for  them;  but  as  the  Watt  reached  them  first,  the  Curtis  made  no  daim 
to  assist.  She  was  a  much  smaller  tug  than  the  Watt,  and  oould  not,  I 
think,  have  handled  the  five  scows  together.  Had  the  scows  not  been 
picked  up  by  the  Watt,  I  think  there  is  no  doubt  that  they  would  have 
come  in  collision  with  the  United  States  steamer  Azalia,  worth  $90,000, 
which  ran  some  40  feet  beyond  the  end  of  the  long  projecting  wharf  at 
the  end  of  119th  street.  Further  above,  the  scows  would  also  have  been 
likely  either  to  run  upon  Negro  rocks  off  122d  street,  or  upon  the  yachts 
above.  It  is  not  probable,  however,  that  firom  merely  grounding  with- 
out collision,  the  scows  .would  have  suffered  any  great  damage.  For 
the  claimants  it  is  said  upon  the  authority  of  TJie  Bakerj  25  Fed.  Rep. 
771,  that  the  risk  of  inflicting  loss  on  others  is  not  to  be  taken  as  an 
element  in  fixing  a  salvage  aUowance.  That  is  undoubtedly  true,  but 
it  is  not  applicable  here.  The  observations  of  the  court  in  that  case 
had  reference  to  the  existing  facts,  namely,  that  the  danger  of  commu- 
nicating fire  to  other  vessels  from  the  fire  on  board  the  vessel  saved,  was 
a  danger  not  arising  through  any  fault  of  the  latter  vessel.  The  owners 
of  the  saved  vessel  could  not,  therefore,  have  been  called  on  to  pay  any 
such  damage  to  others.  In  the  present  case,  the  presumption  is  to  the 
contrary.  It  is  impossible  to  suppose  that  five  barges  could  break 
adrift  from  a  bulk-head  in  the  Harlem  river  in  mild  Weather  at  the 
beginning  of  the  fiood-tide,  which  was  so  weak  as  not  to  drift  them 
above  two  blocks  in  nearly  half  an  hour,  except  under  very  insuflScient 
.and  n^ligent  mooring;  and  the  scows  and  their  owners  would  have 
been  liable,  therefore,  for  any  damage  infiicted  on  other  persons  through 
breaking  adrift.  The  rescue  of  the  scows,  therefore,  saved  the  owners 
from  any  such  damage  as  they  might  have  been  called  upon  to.  pay; 
and  anything  thus  saved  is  as  much  a  pecuniary  benefit  to  the  owners 
of  the  scows  as  the  saving  of  any  damage  to  the  scows  themselves.  It  is 
not  the  loss  to  other  persons  that  is  considered,  but  the  saving  to  the 
owners  themselves.  Although  this  saving  is  not  a  matter  of  precise  cal- 
culation, yet  as  collision  was  a  very  certain  danger,  it  is  one  of  the  ele- 
ments which  under  such  circumstances  is  proper,  I  think,  to  be  taken 
into  account.  In  view  of  all  the  circumstances,  I  think  that  a  salvage 
allowance  at  the  rate  of  8150  per  scow  or  1750  for  the  five  scows,  will 
be  a  reasonable  award;  one^thini  of  which  should  go  to  the  officers  and 
men,  in  proportion  to  their  wages;  and  two-thirds  to  the  tug.  A  decree 
may  be  entmd  aocordinglyi  with  costs. 
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The  Iniziativa. 

Jabvib  et  al.  v.  The  Iniziativa. 

{District  Court,  8.  D.  New  York.    April  12, 18991) 

1.  Shtppino — Neglioence— Capsizing  of  Lighter— n^TAUTHORizBD  LoADnre. 

The  crew  of  a  partially  loaded  liKbter  received  word  from  the  ship  which  was 
loading  her  that  the  work  would  not  be  oontinued  at  night,  and  accordingly  they 
did  not  return  after  sapper.  In  their  absence  the  loading  of  the  lighter  was  com- 
pleted by  the  crew  of  the  ship  in  the  evening,  and  then  she  was  left  without  watch, 
in  an  exposed  situation,  where  she  afterwards  capsized,  from  some  cause  not  ex- 
plained.   Heldn  that  the  ship  was  liable. 

2.  Same— Bailments—Lighterman  not  agent  of  Consignee— Delivert  of  Cargo— 

When  not  Legal.  ' 

A  lighterman  taking  from  the  consignee  of  cargo  an  order  on  the  ship  for  100 
tons  for  transportation  is  not  the  consignee's  agent.  The  ship  acts  at  her  own  risk 
in  loading  the  lighter  in  the  absence  of  the  Hp^hter's  crew,  without  their  knowledge 
or  authority,  ana  the  cargo  so  put  aboard  without  authority  is  not  in  law  received 
by  the  lighterman,  nor  is  he  accountable  for  it  as  a  bailee  to  its  owner.  Held, 
therefore,  that  in  the  above  case  he  could  not  recover  its  value. 

In  Admiralty.     Libel  for  negligently  upsetting  a  lighter. 
Hyland  &  Zabriakie,  for  libelants. 
UUo  &  Ruehsamen^  for  claimants. 

Brown,  District  Judge.  At  about  half  past  5  o'clock  in  the  morning 
of  October  8,  1891,  the  libelants'  lighter  Overton,  fully  loaded  with 
about  98  tons  of  sulphur,  and  made  fast  alongside  the  steamship  Inizia- 
tiva at  the  Mediterranean  pier,  Brooklyn,  broke  her  lines,  capsized,  and 
sank.  The  libel  was  filed  to  recover  damages  for  the  loss  of  boat  and 
cargo,  on  the  ground  that  they  were  upset  by  the  n^ligence  of  the  In- 
iziativa. 

The  libelants  were  engaged  in  the  lighterage  business  in  the  harbor 
of  New  York.  The  consignees  of  the  sulphur  gave  them  an  order  on  the 
steamship  for  100  tons,  the  capacity  of  the  lighter  Overton,  to  be  taken 
to  Gowanus  creek.  The  lighter  arrived  alongside  the  Iniziativa  in  the 
afternoon  of  October  7th,  and  up  to  a  little  before  6  p.  m.  had  taken  on 
board  85  tons;  namely,  20  tons,  which  filled  the  hold,  and  15  tons  ofl 
deck.  The  loading  was  done  by  hoisting  the  sulphur  out  of  the  ship 
upon  a  platform  erected  upon  her  rail,  where  the  sulphur  was  weighed 
by  a  weigher  employed  by  the  consignees,  and  after  being  weighed  upon 
the  platform,  was  shot  down  upon  the  lighter  below. 

The  bill  of  lading  provided  that  the  sulphur  "was  to  be  discharged  into 
lighters  which  consignee  is  to  furnish  as  requested  by  ship,  and  deliv- 
ery to  be  taken  day  and  night  as  ship  delivers."  One  of  the  printed 
clauses  of  the  bill  of  lading  also  provided  that  the  consignee  was  bound 
to  be — 

"Ready  to  receive  the  goods  from  the  ship's  side  simultaneously  with  the 
ship  being  ready  to  unload,  either  on  the  wharf,  or  into  lighters,  provided 
with  asufficient  number  of  men  to  receive  and  stow  tlie  goods;  and  in  default 
thereof  the  master  was  authorized  to  enter  the  goods  at  the  customhouse,  and 
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to  land,  wareboase,  or  place  them  in  lighter  without  notice  to,  and  at  the  risk 
and  expense  of,  the  said  consignee  of  the  goods  after  they  leave  the  deck  of 
the  ship." 

At  about  half  past  5  p.  M.  the  master  of  the  lighter  hailed  the  ship  to 
know  whether  there  was  to  be  work  at  night;  and  the  weigher  replied, 
no,  that  they  were  to  knock  off  at  6  o'clock.  Soon  afterwards,  the  dis- 
charge being  stopped,  the  three  men  on  board  the  lighter  made  her  fast 
properly  alongside  for  the  night  and  went  home. 

Work  was  resumed  at  7  p.  m.  but  the  lightermen  not  being  present, 
the  foreman  on  the  ship  sent  down  a  couple  of  men  to  trim  the  sulphur 
,  as  it  was  dumped  aboard,  and  the  loading,  up  to  98  tons,  was  completed 
at  half  past  9,  when  the  men  Were  di^harged.  The  lighter  was  moved 
several  times  while  loading  in  the  evening.  At  half  past  5  the  next 
morning  the  noise  of  the  upsetting  of  the  lighter  was  heard.  No  one 
saw  it  upset,  or  testifies  to  the  immediate  cause.  All  the  lines  that  fas- 
tened it  to  the  ship  were  broken. 

The  libel  charges  that  the  sulphur  was  not  properly  trimmed.  This 
charge  is  not  sustained  by  proof.  It  also  charges  that  the  loading  dur- 
ing the  evening  was  made  without  authority  or  permission  of  the  libel- 
ants; and  that  the  lighter  was  left  without  necessary  watch  or  attend- 
ance. Upon  the  evidence  the  case  turns  upon  the  fact  whether  the  light- 
ermen were  notified  that  work  would  go  on  in  the  evening;  or,  if  not, 
whether  it  was  negligence  in  the  ship  to  leave  such  a  lighter  for  the  night 
unattended,  when  fully  loaded. 

On  the  first  question  the  evidence  is  very  conflicting.  There  is  no  doubt 
that  the  weigher,  about  half  past  5  o'clock,  told  the  lightermen  that  they 
were  not  to  work  in  the  evening.  The  ship's  men,  however,  claim  that 
before  they  left  for  supper,  it  was  arranged  to  complete  the  loading  of 
the  lighter;  and  that  the  lightermen  were  present  at  the  interview  and 
were  informed  of  this  determination.  The  lightermen  all  testify  posi- 
tively to  the  contrary;  and  the  weigher  testifies  with  equal  positiveAess 
that  there  was  no  such  arrangement  before  supper,  and  that  it  was  not 
until  after  he  had  gone  to  his  supper  that  he  concluded  to  come  back. 
The  libelants'  superintendent  also  testifies  that  between  4  and  5  o'clock 
in  the  afternoon,  in  conversation  with  one  of  the  stevedore's  chief  men, 
in  reference  to  night  work,  he  was  told  that  it  was  undecided  whether 
work  was  to  go  on  in  the  evening;  but  that  if  so,  the  lightermen  should 
certainly  be  informed. 

There  is  no  evidence  of  any  indisposition  on  the  part  of  the  lighter- 
men to  work  in  the  evening.  It  was  their  duty  to  do  so  if  required; 
there  was  no  reason  why  they  should  not;  and  all  the  evidence  op  th^ir 
part  points  to  entire  good  faith  in  their  intention  and  willingn  (ss  and 
expectation  to  work  at  night,  if  required  by  the  ship.  Thesupei  ntend- 
ent's  inquiries  and  arrangement  that  they  should  be  informed,  ar  i  their 
own  inquiries  at  the  time,  confirm  this.  On  the  whole,  ther  fore,  I 
accept  the  libelants'  testimony  in  this  respect,  and  find  that  the  ighter- 
men  left  the  lighter  at  about  6  o'clock  with  no  notice  that  the  si  ip  was 
to  work  at  night,  but  upon  the  distinct  understanding  to  the  co  itrary* 
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In  subsequently  loading  the  lighter  to  her  full  capacity,  and  leaving 
her  without  attendance  for  the  night,  the  ship  acted  upon  her  own  risk. 
I  have  no  doubt  that  the  lighter* was  loaded  at  the  stern  within  a  few 
inches  of  the  top  of  the  rail.  She  had  once  before  capsized  when  fully 
loaded.  I  give  no  credit  to  the  guesses  of  the  men  employed  in  the 
evening  to  trim  th^  lighter^  as  no  special  attention  was  given  by  them 
to  this  point  at  the  time  they  left;  nor  have  I  any  doubt  that  it  was  un- 
safe and  improper  to  leave  such  a  lighter  so  deeply  loaded  and  liable  to 
capsize  through  the  swells  of  passing  boats,  in  a  place  where  she  was 
thus  exposed. 

The  ship  had  no  authority  to  make  use  of  the  libelants'  lighter  as  a 
mere  place  of  deposit  of  the  sulphur  under  the  bill  of  lading,  without 
the  libelants'  consent;  and  they  did  not  consent.  The  lighter  did  not 
belong  to  the  consignees  of  the  cargo,  but  to  the  libelants,  who  were 
acting  under  an  independent  contract,  and  not  as  the  consignee's  agents. 
Under  the  order  for  100  tons  the  ship  had  no  right  to  put  the  sulphur 
on  the  lighter  of  ber  own  notion,  in  the  absence  of  the  men  in  charge  of 
the  lighter,  and  in  a  manner  to  imperil  its  safety,  or  without  taking  such 
reasonable  care  of  the  lighter  as  was  necessary  to  protect  it  from  dam- 
age in  the  lightermen's  absence.  The  theory  of  the  boatswain  that  the 
lighter  first  filled  from  leaking  is  negatived  by  the  proof  that  even  after 
raising  she  was  found  tight.  The  probability,  therefore,  is  that  she 
took  in  water  from  the  swells  of  passing  boats  in  the  early  morning, 
through  her  exposed  situation,  in  the  absence  of  any  watch  to  guard 
against  such  dangers. 

The  libelants  are,  therefore,  entitled  to  recover  for  the  damage  thus 
caused  to  their  lighter;  and  also,  I  think,  for  the  damage  to  the  35  tons 
of  sulphur  which  the  lightermen  had  received  on  board,  since  the  libel- 
ants were  undoubtedly  bailees  of  so  much  of  the  cargo,  and  had  a  lien 
upon  it  for  their  hire.  The  remaining  63  tons  put  aboard  the  lighter 
without  the  libelants'  knowledge  or  authority,  were  never  received  by 
them  in  law,  nor  did  they  become  accountable  for  it  to  the  owner.  It 
was  never  in  their  care  or  custody,  and  they  never  came  under  any  legal 
responsibility  for  it,  and  hence  are  not  entitled  to  recover  for  it.  The 
City  of  Paris,  14  Blatchf.  538;  ns  (My  of  Macm,  20  Fed.  Rep.  159; 
and  see  Phoenix  Ina.  Co.  v.  Erie  &  W.  Trangp.  Co.,  117  U.  S.  323,  6 
Sup.  Ct.  Rep.  750,  1176;  The  Sidney,  23  Fed,  Rep,  88,  92. 

Decree  for  the  lilDelants  for  the  items  above  allowed,  with  a  reference 
to  a  commissioner  to  compute  the  amount,  if  not  agreed  upon,  with 
costs. 
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The  Beatrice  Haveneb. 
Cbowell  et  ol.  V.  The  Beatrice  Haveneb. 
(Distriot  CowrU  E.  D.  New  Tork.    March  34, 1899.) 

Collision— VB88BL  Cabstino  Ownbb's  Goods  — Loss  ot  Votagb-- D^icAaBs— How 

Abcbrtaimbd— Fbbioht. 

A  vessel  carrying  her  owner^s  goods  only  is  not  earning  any  freight  as  a  se^H 
arate  interest;  henoe  when  she  is  lost  at  sea  by  collision  her  owner  cannot  recover, 
as  for  loss  of  freight,  the  estimated  amount  that  such  a  vessel  could  have  been 
chartered  for  to  carry  a  similar  cargo  on  a  similar  voyage.  The  proper  rule  of 
damages,  restitutio  In  integrum^  is  satisfied  by  taking  the  market  value  of  the  ves- 
sel at  ner  sailing  port  at  the  time  she  was  devoted  to  the  voyage,  with  interest 
thereon,  together  with  her  stores,  wages,  and  any  other  items  of  expense  reason- 
ably incurred  for  the  voyage  up  to  the  time  of  Ipss,  with  interest. 

In  Admiralty.     On  exceptions  to  commissioner's  report. 
Carter  &  Ledyard^  for  libelants. 
Oweriy  Gray  &  SturgiSy  for  claimant. 

Brown,  District  Judge.  Upon  the  reference  to  the  commissioner  to 
take  proof  of  the  libelants'  damage  from  the  collision  in  the  above  cause, 
it  appeared  that  at  the  time  of  collision  the  libelants'  vessel,  the  Ethel 
A.  Merritt,  was  bound  upon  a  voyage  from  Philadelphia  to  St.  Andrews, 
carrying  the  libelants'  own  goods  exclusively.  Besides  the  value  of 
the  vessel  and  cargo,  the  libelants  have  been  allowed,  as  for  loss  of 
freight,  the  amount  for  which  it  was  estimated  that  such  a  vessd  could 
have  been  chartered  to  carry  a  similar  cargo,  less  the  estimated  ex- 
penses of  completing  the  voyage  from  the  time  of  collision.  If  the  vessel 
had  been  under  charter,  the  loss  of  freight  would  have  been  computed 
and  allowed  for  in  that  way.  Exception  has  been  taken,  however,  to 
that  mode  of  estimating  the  damage  in  the  present  case,  because  there 
was  no  charter  in  fact,  and  hence  no  basis  for  applying  that  mode  of 
ascertaining  the  libelants'  damage. 

The  exception,  I  think,  must  be  sustained.  When  freight  has  been 
allowed  as  an  item  of  damage,  it  is  because  the  owner  had  a  distinct 
interest  separate  from  the  vessel,  known  as  "freight,"  arising  out  of  some 
contract  or  employment  under  which  freight  as  such  was  being  earned; 
and  the  allowance  was  for  the  loss  of  that  distinct  interest.  Such  a 
distinct  interest  may  accrue  either  under  a  charter  that  covers  the  whole 
ship,  or  under  bills  of  lading,  which  are  in  effect  charters  of  portions 
of  the  ship's  carrying  capacity.  Such  contracts  create  a  definil  j,  valu- 
able interest;  and  when  they  are  destroyed  by  the  defendant's  ft  lit,  the 
libelant  is  entitled  to  indemnity  for  that  specific  loss. 

But  it  is  inadmissible,  as  it  seems  to  me,  to  resort  to  the  fi  tion  of 
an  imagined  charter,  when  the  libelants  are   transporting  the  r  own 
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cargo.     Under  the  liberal  construction  of  policies  of  insurance,  w 
parties  insure  "freight"  and  pay  a  premium  on  "freight,"  a 
able  freight "  has  sometimes  been  deemed  covered  in  fSavor  of 
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carrying  their  own  cargo;  because  otherwise  the  intent  of  the  insurance 
would  be  lost,  and  the  common  object  be  defeated.  Flint  v,  Flemyng, 
1  Bam.  &  Adol.  45.  But  in  cases  of  tort,  there  is  no  contractual  rela- 
tion; no  question  of  the  construction  and  intent  of  a  contract  arises,  but 
only  the  question  of  indemnity  to  the  injured  party.  While  the  general 
rule  is  that  the  indemnity  shall  be  as  complete  as  the  nature  of  the  case 
admits  of,  yet  it  is  well  settled  that  mere  anticipated  profits  are  excluded. 
The  ScoUand,  106  U.  S.  24-35;  The  Oity  of  Alexandria,  40  Fed.  Rep. 
697;  The  (Aty  of  New  K»*,  23  Fed.  Rep.  619.  In  collision  causes  the 
price  of  goods  at  the  place  of  destination  is  on  that  ground  excluded  as 
incompetent,  and  only  the  price  at  the  port  of  departure  is  allowed, 
with  interest  and  any  incidental  expenses. 

In  the  absence  of  any  charter  or  bill  of  lading,  and  of  any  contract 
which  might  furnish  a  basis  for  any  independent  employment  of  the 
ship,  or  earning  of  "freight"  as  such,  I  do  not  feel  at  liberty  to  adopt 
L  any  different  rule,  or  to  depart  from  the  well-established  law  in  the  case 

of  goods.     The  compensation  for  which  the  ship-owners  look  in  the  em- 
I  ployment  of  their  vessel  to  carry  their  own  goods  is  solely  in  the  ex- 

pectation of  the  enhanced  value  of  the  goods  at  the  place  of  discharge; 
I  and  if  that  expectation  of  enhanced  value  cannot  be  considered  in  de- 

I  termining  the  owner's  loss  on  the  goods,  I  do  not  see  how  it  can  be 

I  any  the  more  considered  as  regards  the  loss  of  the  ship,  either  directly 

I  or  indirectly.     Nor  is  that  necessary,  nor  is  the  supposition  of  a  ficti- 

I  tious  charter  necessary,  in  order  to  satisfy  the  rule  of  restitutio  in  in- 

;  tegrum.     That  rule  will  be  fully  satisfied  by  allowing  to  the  libelants, 

I  as  in  the  case  of  goods  wholly  lost  at  sea,  the  market  value  of  their  ves- 

sel at  the  port  of  sailing  at  the  time  she  was  devoted  to  the  voyage,  with 
I  interest  from  that  date;  and  in  addition  thereto,  whatever  stores  or  spe- 

cial equipment  of  any  kind  may  have  been  provided  for  the  voyage,  in- 
^  eluding  the  wages  of  officers  and  men  from  the  time  they  were  engaged, 

as  well  as  any  other  items  of  expense,  if  any,  reasonably  incurred  for 
the  prosecution  of  the  voyage  up  to  the  time  of  loss,  with  interest  on 
such  sums  from  the  time  they  were  supplied  or  paid.  This  rule  will 
fully  idemnify  the  libelants  for  their  actual  loss  of  the  voyage,  while 
excluding,  as  is  necessary,  all  merely  anticipated  profits. 

Upon  the  widely  divergent  testimony  concerning  the  value  of  the 
steamer,  I  am  not  satisfied  that  I  could  arrive  at  any  better  judgment 
than  that  of  the  commissioner;  and  I  shall  not,  therefore,  disturb  his 
finding  in  that  respect. 

If  the  parties  do  not  agree  upon  a  modified  snm  in  lieu  of  that  al- 
lowed for  freight,  the  matter  will  be  referred  back  to  the  commissioner 
for  readjustment  in  accordance  herewith. 
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The  Lepakto. 

Thb  Cassis  F.  Broksok, 

Thb  Lepanto  v.  Bennett  d  oL 

Wise  v.  The  Cassie  F.  Bbonson*  , 

(CCreuit  Court  of  AppeaXB^  Fowrth  CireuU,    April  IS,  1891) 

L  COLLTBION— STBAV  ATTD  SaIL— LtOHTS. 

a  steamer  mo^Dg  at  midnight  in  the  open  sea,  on  a  course  S.  W.  U  W.,  and,  ai^ 
proaching  a  sohooner  moving  on  a  oourse  N.  B.  by  E.,  passes  the  point  of  interseo- 
tion  of  courses  just  before  the  schooner  reaches  it,  and,  seeing  the  schooner's  green 
light,  puts  her  helm  hard  a-port,  thereby  producing  a  collision  with  the  sohooner, 
held,  that  the  steamer  was  in  fault 

t»  BaMB— INTBRNATIOXAL  RULKS. 

Section  4284,  Rev.  8t  U.  S.,  requiring  sail- vessels  to  show  toroh-lighta  on  the  ap- 
proach of  steamers  at  night,  does  not  apply,  siuce  the  adoption  of  the  international 
rules  of  navigation  of  1886,  to  vessels  upon  the  high  seas  or  ooast-waters. 
8L  Sams— Paballel  and  Obliqub  Coubsbs. 

A  maneuver  which  would  have  been  a  proper  one  as  to  vessels  approaching  each 
other  on  parallel  courses  may  be  a  fatal  one  if  the  vessels  are  moving  on  courses 
obliquely  intersecting. 

{SyUdtnu  hu  the  CourL^  - 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Maryland. 
In  Admiralty. 

Foster  &  ThmsoUy  (James  Thmnon,  of  counsel,)  for  appellant* 
Robert  H.  Smith,  for  appellees. 
Before  FmJ^EB,  Chief  Justice,  and  Hughes,  District  Judge* 

OPINION  BY  JUDGE  HUGHES. 

<  A  collision  occurred  between  the  steamer  Lepanto  and  the  schooner  C. 
F.  Bronson,  25  miles  south  of  Long  island,  in  the  Atlantic  ocean,  shortly 
after  half-past  12  o'clock  on  the  night  of  the  22d-23d  April,  1890,  from 
which  the  schooner  sustained  damages  assessed  at  about  $10,000,  and  the 
steamer  damages  claimed  to  the  same  amount.  Libel  was  filed  in  be- 
half of  the  schooner,  which  was  answered,  and  a  cross^libel  filed.  The 
district  court  of  Maryland  decreed  for  the  libelant,  the  circuit  court  af- 
firmed that  decree,  and  the  Case  has  been  appealed  to  this  court. 

The  collision!  occurred  on  a  clear  night;  the  deck  officer  of  the  steamer 
Lepanto  described  it  as  a  "£ne,  very  fine,  starlight"  night,  ^y|tnesse3 
severally  say  that  objects  could.be  seen  at  2,  8,  4j  5,:  and  6  mi  ea  dis- 
tant. The  Lepanto  was  running,  half-laden,  10  to  11  miles  ai  hour, 
on  a  course  S.  W.  }  W.,  and  was  first  seen  by  the  schooner  wh  >n  at  a 
distance  of  5  or  6  miles.  She  registers  1,489  and  carries  8,0(  0  tons. 
Her  dimensions  are  not  given.  The  Bronson  is  a  four-masted  s  hooner 
of  183  feet  keel,  40  feet  beam,  and  2,000  roistered  tonnage.  I  he  was 
laden  with  1,789  tons  of  coal.     She  was  on  a  course  N.  £.  by  I  .,  with 
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all  sails  set,  moving  before  a  very,  light  wind,  blowing  from  S.  S*  W.; 
at  a  speed  of  two  and  a  half  miles  an  hour,  which  barely  gave  her  stser- 
age-way.  There  being  very  little  wind,  her  sails  were  "hauled  out  by 
the  tackles  on  the  port  side;"  were  "way  off  on  the  port  side;"  were 
"drawing  hardly  enough  to  keep  the  booms  off;"  "requiring  tackle  to 
be  hooked  on  to  keep  the  booms  off."  Witnesses  of  the  Lepanto  all 
insist  that  they  did  not  see  the  schooner,  or  her  red  light,  until  within 
half  a  mile  from  the  place,  and  four  minutes  of  the  time,  of  the  collis- 
ion. The  two  vessels  were  approdching  each  other.  The  course  of  the 
steamer  being  S.  W.  }  W.,  and  of  the  schooner  N.  E.  by  E.,.they  were 
moving  on  intersecting  lines,  and  the  sequel  proved  that  they  were  mov- 
ing in  such  manner  that  the  stean&er  would  pass  the  intersecting  point 
of  the  two  courses  before  the  schooner  reached  it.  Before  the  collision 
the  schooner  had  the  steamer  a  point  and  a  half  on  her  port  bow,  the 
steamer  conversely  having  the  schooner  a  point  on  a  half  on  her  star^ 
board  bow.  If  their  lights  were  in  place  and  burning,  the  steamer 
showed  her  green  light  and  the  schooner  her  red  light  to  the  approach- 
ing vessel  until  the  steamer  crossed  the  course  of  the  schooner.  The 
steamer  was  bound  by  the  seventeenth  international  rule  of  navigation, 
(1885,)  which  requires,  in  substance,  that  when  a  steam-ship  and  a 
sailing  ship  are  approaching  each  other  on  intersecting  courses  the 
steam-ship  shall  keep  out  of  the  way  of  the  sailing  ship,  and  the  schooner 
by  the  twenty-second  rule,  which  required  her  to  keep  her  course.  If 
the  schooner  was  not  in  fault  as  to  her  lights  and  her  men  on  deck,  and 
kept  her  course,  then  the  presumption  is  that  the  steamer  was  in  fault; 
her  duty  being  to  keep  out  of  the  way.  The  evidence  of  all  the  crew  of 
the  schooner  in  the  case  is  so  positive,  clear,  and  consistent  to  the  effect 
that  her  lights  were  in  their  proper  places,  and  burning  brightly,  for 
hours  before  and  at  the  time  of  the*  collision,  that  it  would  be  unreason- 
able to  entertain  doubts  of  the  fact. 

In  every  case  of  collision  between  ships  in  which  the  testimony  of  one 
vessel  is  as  unanimous  and  positive  as  it  is  in  this,  if  it  nevertheless  be  in 
fact  false,  there  is  sure  to  be  some  physical  circumstance,  condition  of 
things,  or  occurrence  developed  in  the  evidence  to  refute  and  discredit 
the  false  testimony.  This  sort  of  refutation  is  wholly  wanting  in  the 
present  instance,  and  it  must  therefore  be  repeated  that  it  would  be  un- 
reasonable to  doubt  the  fact  that  the  regulation  lights  of  the  schooner  were 
in  their  proper  places,  and  burning  brightly,  before  the  collision.  The 
matter  of  the  flash-light  is  not  included  in  this  remark,  and  will  be  dealt 
with  in  the  sequel. 

It  is  true  that  those  of  the  Lepanto^s  crew  who  were  examined  all  say 
that  they  did  not  see  the  red  light  of  the  schooner  until  shortly  before 
the  collisipn.;  their  testimony  being  as  follows,  respectively:  The  first 
oflScer  says,  "about  three  or  four  minutes  before;"  the  third  officer  men- 
tions no  time,  but  first  saw  the  red  light  "about  oqe.and  a  half  points  off 
our  starboard  bow;  about  half  a  mile,  I  should  say,  or  a  quarter  of  a  mile, 
from  us;"  Howard,  the  lookout,  says  "two  or  three  or  four  minutes,  bear- 
ing a  point  and  a  half  on  the  starboard  bow;"  and  Kilby,  the  pilot,  says. 
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''Saw  a  red  light  about  a  point  and  a  half  on  the  starboard  bow,  about 
three  minutes  before  the  collision." 

It  would  be  unreasonable  to  question  the  sincerity  or  truth  of  these 
statements.  It  must  be  conceded  that  the  red  light  of  the  schooner, 
though  in  its  place  and  burning,  was  not  visible  to  these  witnesses  until 
shortly  before  the  time,  and  within  half  a  mile  of  the  place,  of  collision; 
a  fact  which  was  doubtless  due  to  the  feebleness  of  the  breeze,  and  the 
consequent  slack  condition  of  the  sails  of  the  schooner,  hanging  "way  off 
on  the  port  side,"  obscuring  the  red  light.  As  to  the  men  on  deck  of 
the  schooper  at  the  time  of  the  collision,  the  lookout  was  in  his  proper 
place,  the  first  and  third  officers  were  on  duty,  and  giving  due  attention 
to  the  navigation,  and  there  was  a  pilot  at  the  helm,— all  competent  men, 
none  of  whom  were  at  fault  in  the  discharge  of  their  respective  duties. 
Nor  can  it  be  doubted  that  the  schooner  kept  her  course.  Moving  so 
slowly  before  a  light  wind  as  barely  to  be  in  possession  of  steerage- way, 
this  large  four-masted  schooner,  fully  laden,  was  incapable  of  changing 
her  course,  except  in  the  slowest  manner;  and  the  testimony  proves  that 
she  made  no  change  of  helm  until  just  before  the  moment  of  collision, 
when  it  was  put  hard  a-port,  but  with  no  other  effect  than  to  bring  her 
bow  to  starboard  about  a  quarter  of  a  point.  It  follows  from  the  forego- 
ing considerations  that  the  schooner  was  not  in  fault. 

Was  the  Lepanto  in  fault?  In  order  to  simplify  this  inquiry,  let  two 
things  be  premised:  First.  If  two  vessels  are  approaching  each  other  in 
the  night  on  parallel  courses,  each  passing  to  the  right,  and  showing  the 
other  her  left  or  port  side  and  red  light,  and  each  keeping  her  course, 
they  will  certainly  pass  clear.  But  if  one  of  the  vessels,  just  as  the  other 
nears  her,  shuts  in  her  red  and  shows  her  green  light, — that  is  to  say, 
throws  herself  across  the  bows  of  the  other, — then  a  collision  is  inevi- 
table if  the  two  are  in  close  proximity;  and  all  that  the  other  vessel  can 
do  is  to  put  her  helm  hard  a-port  and  throw  her  bow  to  starboard,  in  or- 
der to  lighten  the  concussion  as  much  as  possible.  Second,  But  if  the 
two  vessels  are  approaching  each  other  in  the  night  on  courses  that  in- 
tersect at  an  oblique  angle,  in  such  manner  that  one  vessel  will  reach  the 
point  of  intersection  before  the  other,  the  two  will  clear  each  other  if 
each  keeps  its  course.  The  vessel  reaching  the  intersection  first,  if  run- 
ning S.  W.  }  W.,  will  see  the  other's  red  light,  if  the  latter  be  moving 
N.  E.  by  E.,  until  just  before  crossing  that  vessel's  course,  but  will  see 
her  green  light  immediately  after  crossing,  and,  if  the  crossing  vessel  then 
keeps  on,  there  will  be  no  casualty.  But  if  this  vessel,  unmindful  of 
the  fact  that  the  two  courses  intersect,  after  crossing  the  other's  course, 
and  on  seeing  the  green  light,  puts  her  helm  hard  a-port,  as  if  st  3  were 
passing  the  other  on  parallel  lines,  then,  if  she  is  very  near  the  oth  jr  ves- 
sel, a  collision  becomes  imminent.     See  the  annexed  diagram. 

The  evidence  in  this  record  adduced  in  behalf  of  the  Lepanto,  alt  lOUgh 
very  indefinite  and  copfusing  on  the  vital  point  of  the  case,  8e(  tns  to 
leave  no  doubt  that  the  second  statement  describes  what  occurred.  The 
Lepanto,  immediately  on  crossing  the  Bronson's  course,  and  on  leeing 
that  vessel's  green  light,  committed  the  blunder  of  putting  her  helm 
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hard  a-port,  thus  throwing  her  bow  rapidly  to  starboard  against  the 
schooner y  which  she  had  actaally,  though  unconsciously,  cleared.  This 
maneuver  of  the  Lepanto  would  have  been  the  proper  one  if  the  two 
vessels  had  been  nearing  each  other  on  parallel  lines,  for  in  that  case 
the  sight  of  the  schooner's  green  light  would  have  been  the  announce- 

X 
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s. 

ment  of  an  imminent  collision.  But  they  were  not  passing  on  parallel 
lines;  the  Lepanto  had  crossed  the  bows  of  the  Bronson  on  an  intersect- 
ing course,  and  the  sight  of  that  vessel's  green  light  was  the  signal  that 
she  bad  crossed  in  safety.  If  she  had  then  continued  on  her  course, 
nothing  would  have  happened,  but,  on  seeing  the  schooner's  green  light, 
and  losing  sight  or  in  ignorance  of  the  fact  that  he  was  on  an  intersect- 
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ing  course,  her  navigator  made  the  maneuver  which  was  fatal  in  that 
condition  of  things,  though  it  would  have  been  proper  if  he  had  not 
crossed  the  course  of  the  schooner. 

It  is  true  that  the  witnesses  for  the  Lepanto  insist  that,  while  she  still 
had  the  schooner  a  point  and  a  half  on  her  starboard  bow,  and  was  a 
quarter  to  a  half  mile  off,  and  immediately  on  seeing  the  schooner's  red 
light,  and  several  minutes  before  that  vessel's  green  light  appeared,  she 
made  the  maneuver  of  putting  her  helm  hard  a-port.  But  the  Lepanto's 
testimony  on  these  points  cannot  overcome  a  stubborn  physical  fact.  A 
close  examination  of  that  testimony  on  the  crucial  point  of  the  time  of 
putting  her  helm  a-port  itself  leaves  the  impression,  notwithstanding 
the  langtiage  of  the  witnesses  to  the  contrary,  that  the  steamer  had 
crossed  the  schooner's  course,  and  that  the  green  light  had  shown  itself, 
when  the  helm  was  put  to  port.  But  such  an  examination  in  unneces- 
sary here,  because  a  collision  would  have  been  physically  impossible  if  the 
helm  had  been  put  hard  down,  as  described  by  the  steamer's  witnesses, 
"three  to  four  minutes"  before  the  collision,  when  the  steamer  was  at  a 
distance  of  "a  quarter  to  a  half  mile"  from  the  schooner,  and  still  had 
her  "a  point  and  a  half  on  her  starboard  bow."  The  steamer's  pilot  tes- 
tifies, with  apparent  pride,  that  she  "obeyed  her  helm  readily, — ^very 
quickly;"  and  the  proposition  must  be  absolutely  rejected  that  a  steamer 
thus  exceptionally  responsive  to  her  wheel  failed,  with  her  helm  hard 
a-port,  to  clear  ^  vessel  on  her  starboard  bow,  more  than  a  quarter  of  a 
mile,  and  three  or  four  minutes,  off. 

Given  the  position  of  a  slowly  moving  schooner  on  the  starboard  of  a 
steamer;  given  the  facts  that  a  half-laden  steamer,  readily  and  quickly 
obedient  to  her  wheel,  moving  10  miles  an  hour,  puts  her  helm  hard 
down,  and,  coming  around,  strikes  the  schooner  with  her  port  side, — 
on  these  premises  the  conclusion  is  irresistible  that  this  steamer  was  in 
very  close  proiimity  to  the  schooner  when  she  put  her  helm  hard  down. 
In  the  matter  of  the  Lepanto,  the  conclusion  is  irresistible  that  the 
schooner's  green  light  had  shown  itself  when  the  steamer's  helm  was  put 
to  port.  The  collision  could  not  have  occurred  if  the  helm  had  not  been 
pi)t  down  after  the  schooner's  course  had  been  crossed,  and  the  steamer 
w*as  in  fault  in  putting  it  hard  to  port  after  that  crossing,  and  doubtless 
after  the  schooner's  green  light  was  shown. 

It  is  insisted,  however,  on  behalf,  of  the  Lepanto,  that  her  failure  to 
discover  the  relative  situations  of  the  two  vessels  was  largely  owing  to 
the  fault  of  those  on  the  schooner  in  not  showing  a  flash-light,  as  required 
by  section  4234  of  the  Revised  Statutes.  It  is  answered ,  on  the  schooner's 
behalf,  that  in  point  of  fact  she  was  prepared  to  exhibit  a  flash-light, 
and  did  actually  ignite  it,  but  put  it  out  immediately  after  doing  so  on 
seeing  the  green  light  of  the  steamer,  which,  gave  assurance  that  that  ves- 
sel was  about  to  cross  her  course  and  go  dear. 

It  is  needless  to  deal  here  with  this  issue  of  fact.  The  international 
rules  of  navigation,  enacted  into  laws  by  the  act  of  congress  of  March  3, 
1885,  do  not  require  flash-lights  to  be  used  by  vessels  upon  the  high 
te^i^ndcoa^t- waters  of  the  United  States^     Article  2  of  those  rules  de- 
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dares  fhat  no  other  lights  Iban  those  mentioned  in  the  articles  of  the  act 
relating  to  lights  sbfdl  be  carried,  and  none  of  those  articles  mention 
flash-lights;  and  section  2  of  the  act  repeals  all  laws  and  parts  of  laws 
inconsistent  with  those  articles.  Moreover,  the  act  of  1885,  establish- 
ing international  rules  for  sea-going  and  coasting  vessels,  omits  section 
4234  of  the  Revised  Statutes.  It  follows,  therefore,  that  if  the  schooner 
Bronson  did  not  display  a  flash-light  on  the  approach  of  t^e  Lepanto,  she 
was  not  in  fault  on  that  score.  The  decree  of  the  circuit  court  is  af-* 
firmed,  with  interest,  and  costs  of  the  appeal  to  be  paid  by  appellant. 


The  F.  W.  Vobbubgh. 

ThI  CiAMPA  ElflUA. 

CiAKPA  V.  The  F.  W.  Vosbubgh. 
(Circuit  Court  of  AppealM^  Second  Circuit    January  IS,  1801) 

1.  OOLUBTOK— TU08  AND  TOWB— VeSSSL  AT  ANOHOB— CHANQV  OT  C0UB8S. 

A  tug,  with  a  ship  in  tow  on  a  hawser,  gave  a  rank  sheer  in  an  attempt  to  pass 
from  one  side  to  the  other  of  a  dredge  anchored  in  midstream,  when  so  near  the 
latter  that,  although  the  ship  instantly  put  her  helm  hard  over  to  foUow  the  tttg« 
she  came  in  collision  with  the  dredge.    Meld,  tha^  the  tug  was  liable. 
Sl  Afpbals— Paktt  not  Apfbauno  CLimroT  bb  Hbabd. 

Where  libelant  has  not  appealed,  he  cannot  contend  in  this  Court  that  certain 
items  of  his  loss  were  improperly  disallowed  in  the  court  below. 

41  Fed.  Rep.  67,  affirmed. 

In  Admiralty.  Appeal  from  tbe.drcuit  court  of  the  United  States 
for  the  eastern  district  of  New  York.  The  district  court  sustained  the 
libel  against  the  tug,  (41  Fed.  Rep.  67,)  and  claimants  appealed  to  the 
circuit  court,  which  affirmed  pro  forma  the  decree  of  the  district  oourt, 
and  claimants  appealed  to  this  court.     Affirmed. 

See  46  Fed.  Rep.  866. 

HyUmd  &  ZaJbrUkie^  (Josiah  A.  EyUmd^  of  counsel,)  for  appellants. 

Wing,  Shoudy  &  Putnomt  {Charlea  0.  BurUngham^  of  counseli)  for  ap- 
pellee. 

Before  Wallagb  and  Lacombb,  Circuit  Judges. 

Wallace,.  Circuit  Judjge.  This  is:  a  libel  brought  by  the  .owner  of 
the  ship  Ciampa  Emilia  to  recover  damages  sustained .  by  a  xioilision 
which  took  place  in  the  Delaware  river,  at  Mifflin  bar,  November  2, 
1888,  with  the  dredge  Arizona,  then  anchored  in  mid  channel.  The 
ship  at  that  time  was  in  tow  of  the  tug  F.  W.  Vosburgh,  going  north- 
ward, bound  for  Philadelphia.  The  dredge  was  anchored  on  the  bar 
by  spuds.  She  was  about  92  feet  long  and  about  84  feet  wide.  The 
ship  was  being  towed  on  a  hawser  about  250  feet  long.    The  tide  was 
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strong  flood.  The  libel  avers  that,  when  very  near  the  dredge,  the  Vo9- 
burgh  took  a  rank  sheer  to  port,  and  undertook  to  pass  to  the  westward 
of  the  dredge,  and,  although  the  ship  instantly  put  her  wheel  hard 
a-starboard,  and  went  off  to  port  several  points,  she  was  so  dose  to  the 
dredge  that  she  fetched  up  on  one  of  the  lines  by  which  it  was  anchored, 
and  her  port  bow  was  brought  into  collision  with  the  easterly  corner  of 
the  dredge.  TJie  Vosburgh  asserts  that  the  collision  was  brought  about 
solely  by  the  carelessness  of  those  in  charge  of  the  ship,  in  that  they  did 
not  properly  steer  her  to  follow  the  tug;  that  the  tug  had  shaped  her 
course  to  pass  to  the  westward  of  the  dredge  in  due  season,  but  that 
when  she  had  arrived  about  opposite,  and  about  60  or  70  yards  to  the 
westward  of  the  dredge,  the  ship  took  a  sudden  rank  sheer  to  eastward, 
and  thereby  brought  her  port  bow  into  collision  with  the  dredge.  The 
learned  district  judge,  who  decided  this  cause  in  the  court  below,  ac- 
cepted the  theory  of  the  libelant,  and  concluded  that  the  collision  arose 
from  the  attempt  of  the  Vosburgh  to  pass  from  the  east  to  the  west  side 
of  the  dredge  when  so  near  that  the  ship,  while  following  the  tug, 
brought  up  upon  the  line  of  the  dredge.  The  case  turns  wholly  upon 
questions  of  fact.  The  claimants  have  taken  the  testimony  of  two  wit- 
nesses, that  of  Dasey,  master  of  the  tug  M.  W.  Hunt,  and  Tees,  the 
cook  of  that  tug,  who  were  not  examined  in  the  district  court.  The  tug 
Hunt  delivered  a  message  to  the  ship,  and  then  proceeded  alongside,  not 
fast  to  her,  but  keeping  close  by  her  on  her  port  side,  until  the  collis- 
ion took  place.  We  are  satisfied  that  the  decree  of  the  district  court 
was  right.  It  will  not  be  useful  to  make  any  extended  reference  to  the 
proofs.  It  is  proper  to  say,  however,  that  we. attribute  very  little  weight 
to  the  testimony  of  Bacon,  the  pilot  of  the  Canonicus,  and  none  at  all 
to  the  testimony  of  the  two  new  witnesses,  Dasey  and  Tees.  Dasey's 
testimony  is  completely  overthrown  by  his  previous  affidavit  of  Novem- 
ber 10,  1888,  in  which  he  stated,  in  substance,-  that  the  collision  was 
caused  by  the  rank  sheer  to  port  made  by  the  Vosburgh.  The  circum- 
stance that  their  tug  struck  the  westwardly  corner  of  thd  dredge  when 
the  ship  struck  the  easterly  comer  is  significant.  Why  did  not  their 
tug  follow  the  Vosburgh,  if  the  Vosburgh  was  a  hundred  feet  to  the 
westward  of  the  dredge,  and  the  ship  suddenly  sheered  more  than  that 
distance  to  the  eastward?  We  accept  the  evidence  adduced  by  the  ship, 
all  on  board  of  her  having  been  examined,  as  satistactory  to  the  fact 
that  she  was  trying  to  follow  the  tug  at  the  moment  of  the  collision,  and 
was  not  guilty  of  any  carelessness.  The  libelant  insists  that  certain 
items  of  loss  were  improperly  disallowed  in  the  court  below.  As  the 
libelant  has  not  appealed,  we  cannot  notice  this  contention.  Thegdecree 
below  is  affirmed. 
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Campbell  v.  Duluth,  8.  S.  &  A.  Ry.  C!o* 
(drcuU  Court,  P.  Jfinnwoto.    April  7, 1809.) 

1.  CxBOurr  CJouxts— JumisDionoN— Rbsiosvob  ot  Dnpain>A»T. 

Under  Act  Cong.  March  3, 1887,  %1,bs  amended  \>v  Act  Aug.  18. 18S8,  dtlMiis  Of 
sabjectB  of  foreign  states  can  sue  cltiiens  of  the  United  States  in  the  federal  courts 
only  in  the  district  in  which  the  latter  reside. 

B.  Bami— CORPORATION0— Whbrb  Sdablb. 

A  corporation  is  concluslTely  presumed  to  be  a  resident  and  Inhabitant  of  the 
state  under  whose  laws  it  is  created,  and  an  employe,  a  citixen  of  a  foreign  state, 
cannot  maintain  an  action  for  damages  against  a  railroad  in  a  state  other  than  that 
under  whose  laws  It  was  organized,  merely  because  its  agenta  are  there  found  en- 
gaged in  its  business. 

At  Law.  Action  by  William  Campbell  against  the  Duluth,  South 
Shore  &  AQantio  Railway  Company  for  damages  for  peisonal  inyuries. 
Cause  dismissed. 

Statement  by  Sakbobn,  Circuit  Judge: 

The  plaintiff,  a  subject  and  citizen  of  the  dominion  of  Canada,  brought 
an  action  at  law  in  the  Minnesota  district  against  the  defendant,  a  cor- 
poration created  and  existing  under  the  laws  of  Michigan,  to  recover 
damages  for  injuries  received  by  him  at  Bagdad,  Mich.,  while  operating 
defendant's  trains  as  a  brakeman.  It  appears  from  the  amended  com- 
plaint, which  we  permit  to  be  filed  in  order  fully  to  present  the  ques- 
tion plaintiff's  counsel  desires  to  raise,  that  "the  defendant  owned  and 
operated  a  railroad  running  through  Bagdad,  Mich.,  and  Wisconsin^  and 
into  Duluth,  Minn.,  and  at  Duluth  Minn.,  said  defendant  maintains  a 
ticket  and  freight  office,  with  an  agent  thereat,  who  makes 'ebntracts 
there  for  defendant  for  both  passenger  and  freight  business,  and  defend- 
ant transports  both  passenger  and  freight  so  contracted  for  in  its  cars 
both  to  and  from  Duluth,  from  and  to  its  other  stations  on  its  line  of 
railway  in  Wisconsin  and  Michigan."  The  summons  was  served  on  the 
defendant's  ticket  agent  at  Duluth,  and,  under  the  statutes  of  Minnesota 
and  the  decisions  of  the  courts  of  tiiat  state,  the  service  would  have  been 
sufficient  to  have  given  a  state  court  jurisdiction  of  the  defendant  corpo- 
ration, if  the  action  had  been  pending  in  such  court.  The  action  comes 
before  us  on  an  order  to  show  cause  why  the  service  of  summons  should 
not  be  set  aside,  and  the  action  dismissed,  upon  the  ground  that  this 
court  has  no  jurisdiction  of  the  action,  because  the  defendant  is  not  an 
inhabitant  of  this  district. 

Larrabee  <£:  Lamnums^  for  plaintiff. 

W.  W.  BUlBcmy  for  defendant. 

Before  Sanborn,  Circuit  Judge,  and  Nelson,  District  Judge. 

Sanbobn,  Circuit  Judge,  (after  stating  Ae  fads.)  The  first  section  of 
the  act  of  congress  of  March  8,  1887,  (24  St.  p.  552,)  as  amended  by 
the  act  of  August  18,  1888,  (25  St.  p.  438,)  defines  the  jurisdiction  of 
the  circuit  courts  in  suits  of  a  civil  nature,  at  law  or  in  equity,  originally 
brought  in  those  courts.  Aside  from  the  restriction  as  to  the  amount 
V.50F.no.8— 16 
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in  controversy,  it  declares  that  the  circuit  courts  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the  states,  of  five  classes  of  suits: 
(1)  Those  arising  under  the  constitution  or  la,ws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made,  under  their  authority;  (2) 
those  in  which  the  United  States  are  plaintiffs  or  petitioners;  (3)  those 
in  which  there  is  a  controversy  between  citizens  of  different  states;  (4) 
those  in  which  there  is  a  controversy  between  citizens  of  the  same  state, 
claiming  lands  under  grants  of  different  states;  (5)  those  in  which  there 
is  a  controversy  between  citizens  of  a  state  and  foreign  states,  citizens, 
or  subjects. 

The  section  then  provides: 

"But  DO  person  shall  be  arrested  in  one  district,  for  trial  in  another,  in  any 
civil  action  before  a  circuit  or  district  court;  and  no  civil  suit  shall  be  brought 
before  either  of  said  courts,  against  any  person,  by  any  original  process  or 
proceeding,  in  any  other  district  than  that  whereof  he  is  an  inhabitant;  but, 
wliere  the  jurisdiction  is  .founded  only  on  the  fact  that  the  action  is  between 
citizens  of  different  states,  suits  shall  be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the  defendant." 

In  the  case  now  under  consideration,  the  jurisdiction  of  the  circuit 
court  is  not  founded  only  or  at  all  on  the  fact  that  the  action  is  between 
citizens  of  different  states.  This  action  is  one  in  which  there  is  a  con- 
troversy between  a  citizen  or  subject  of  a  foreign  state  and  a  citizen  of  a 
state;  hence  the  exception  contained  in  the  last  clause,  above  quoted, 
to  the  general  rule  that  no  civil  suit  shall  be  brought  in  the  circuit  courts 
against  any  person  by  original  process,  in  any  other  district  than  that 
whereoj^e  is  an  inhabitant,  does  not  apply  to  this  action.  The  defend- 
ant corporation  is  conclusively  presumed  to  be  a  resident  and  inhabitant 
of  the  state  under  whose  laws  it  was  created.  GormvUy  &  J,  Manufg  Co. 
v. PopeManufg CJo. ,  34  Fed.  Rep.  818;  Railroad  Co.  v. Kocmtz,  104  U.  S.  5, 
12;  Mlli  V.  Railroad  Co.,  37  Fed.  Rep.  65;  Booth  v.  Manufacturing  Co., 
40  Fed.  Rep.  1;  Myers  v.  Murray j  43  Fed.  Rep.  695;  National  Typographic 
Co,  V.  New  York  Typographic  Co,^  44  Fed.  Rep.  711.  It  would  seem  to 
follow  that  if  this  plaintiff,  a  subject  of  Great  Britian,  and  presumably 
a  resident  of  Canada,  desires  to  bring  suit  against  this  defendant  in  the 
circuit  courts  of  the  United  States,  he  must  do  so  in  the  district  of  Mich- 
igan, of  which  the  defendant  is  an  inhabitant.  The  acts  of  congress  do 
not,  in  our  opinion,  give  the  citizens  or  subjects  of  foreign  states  the 
right  or  privilege  of  maintaining  actions  against  the  citizens  of  the 
United  States  in  the  circuit  courts  in  any  district  in  which  the  plaintiffs 
may  chance  to  find  a  ticket  or  other  agent  of  the  defendants  carrying  on 
their  business.  If  they  desire  to  bring  suits  in  the  federal  courtspf  the 
nature  of  the  one  at  bar,  they  must  resort  to  the  circuit  court  n  the 
district  of  defendant's  residence.  These  views  are  -sustained  by  t  e  fol- 
lowing decisions:  WUsm  v.  Telegraph  Co.,  34  Fed.  Rep.  561,  568  564; 
Machine  Oo.  v.  WaUhers,  134  U.  S.  41,  43,  44,  10  Sup.  Ct.  Rep  485; 
Denton  v.  Jnternjatiffnal  Co.,  3&  Fed.  Rep.  1,3;  FWi  v.  Railroad  C  >.,  3t 
Fed.  Rep.  65.  fihe  motion' to  eet  ^dc  the  service  of  summons  ac  i  dis- 
miss the  complaint  must  be  granted.  .... 
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It  might  be  suggested  that  there  is  an  apparent  conflict  between  this 
decision  and  that  rendered  orally  by  Judge  Nelson  in  1890,  in  the  case 
of  Peterson  v.  Chicago^  Sl  P.,  M.  i  0.  Ey.  Cb.,^  in*  which  it  was  held 
that,,  on  account  of  the  action  of  that  company  in  accepting  and  taking 
the  benefit  of  a  special  statute  of  the  state  of  Minnesota,  (Sp.  Laws  1881, 
c.  219,)  which  authorized  it  to  purchase,  construct,  and  operate  rail- 
roads in  Minnesota,  and  provided  that  in  all  suits  to  which  it  was  a 
party  in  the  state  of  Minnesota  it  should  be  deemed  a  domestic  corpora- 
tion, it  had  subjected  it  to  the  jurisdiction  of  this  court  in  a  suit  brought 
against  it  by  an  alien.  It  is  suflScient  to  say  that  in  the  case  at  bar  the 
question  presented  in  the  Peterson  Case  does  not  arise.  Let  an  order 
be  entered  setting  aside  the  service  of  the  summons  and  dismissing  the 
action. 

Nelson,  District  Judge,  concurring. 


Insubancb  Co.   OP  NoBTH   America  ei  al.  v.  Delaware  Mut,   Ins. 

Co.  et  al. 

(Circuit  Cov/rt,  W.  D.  Tennessee^  W.  D.   March  8, 1892.) 

L  Removal  of  Causes— Separable  Controverst— Insurance. 

Where  a  biU  was  filed  by  three  marine  insurance  companies,  corporations  of 
Pennsylvania,  New  York,  and  Rhode  Island,  respectively.  In  their  own  and  In  be- 
half of  other  marine  insnrance  companies  having  like  interests,  against  receivers 
of  a  transportation  line;  who  are  citizens  of  New  York,  the  corporation  being  one 
of  Illinois,  a  compress  company,  being  a  Tennessee  corporation,  and  certain  citizens 
of  Tennessee,  its  trustees,  against  certain  other  marine  insurance  companies  of 
Pennsylvania,  New  York,  and  the  kingdom  of  Great  Britain,  and  against  44  fire  in- 
surance companies,  being  corporations,  respectively,  of  West  Virginia,  Pennsyl- 
vania, New  York,  Illinois,  Louisiana,  Wisconsin,  Alabama,  Ck>nneoticut,  Ohio, 
Texas,  Minnesota,  Mississippi,  South  Dakota,  and  the  kingdom  of  Great  Britain ; 
and  the  object  of  the  bill  was  to  establish  a  liability  against  the  receivers,  as  car- 
riers, upon  divers  bills  of  lading  issued  by  them  upon  sundry  lots  of  cotton  de- 
posited oy  them  in  the  shed  of  the  compress  company  while  awaiting  ccmpression, 
amounting  in  the  aggregate  to  about5,000  bales,  being  part  of  the  whole  14,000  bales  , 
destroyed  by  fire  in  the  shed,  for  the  value  of  the  cotton  covered  by  their  bills  of 
lading,  for  its  non-delivery  at  the  point  of  destination  according  to  the  contracts  of 
carriage;  and  to  apply  in  payment  of  that  liability  so  established  in  favor  of  the 
owners  of  the  cotton  a  share  of  the  $301,750  of  insurance  upon  the  14,000  bales,  is- 
sued by  the  defendant  fire  companies  to  the  compress  company,  which  had  a  con- 
tract with  the  receivers  to  keep  the  cotton  fully  insured  for  their  benefit;  also  to 
hold  the  compress  company  liable  for  certain  breaches  of  contract,  and  of  trust 
arising  out  of  it,  by  not  insuring  in  solvent  companies,  by  not  collecting  such  in- 
surance as  was  available,  and  by  not  taking  out  full  insurance;  and  to  apply  the 
sum  so  realized  from  the  compress  company  to  the  payment  of  the  liability  of  the 
receivers,  as  carriers,  to  the  owners  of  the  cotton ;  and,  lastly,  that  the  plaintiffs, 
and  other  marine  insurance  companies  who  had  paid  to  the  owners  on  policies  held 
by  them  the  losses  by  fire  on  this  cotton,  should  be  subrogated  to  the  claims  of  the 
owners  against  the  receivers,  as  carriers,  and  that,  generally,  the  fire  insurance 
fund  in  the  hands  of  the  carriers  or  compress  company  or  of  the  fire  companies,  un- 
paid, be  applied  in  exoneration  of  their  losses  so  paid  as  aforesaid:  Held,  upon  the 
petition  for  removal  of  one  of  the  Connecticut  fire  insurance  companies,  two  of  the 

*Not  reported. 
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New  York  fire  insurance  oomixanies,  the  Louisiana  fire  Insurance  company,  and 
two  of  the  English  fire  insurance  companies,  that,  whether  aliens  could  remove  or 
not,  the  others  could,  and  the  case  was  removed  as  one  having,  as  to  each  of  the 
fire  companies,  a  separable  controversy  between  citizens  of  different  states,  and 
thereby  determinable  between  them,  toe  parties  being  properly  arranged  on  the 
record^  as  they  might  be  by  the  conrti  to  show  the  jurisdictional  diversity  of  citi- 
zenship and  corporation  domicile. 

d.  SaMB— JUBISDICTION. 

The  test  of  the  federal  Jurisdiction  by  removal,  where  the  parties  are  numerous, 
and  the  suit  complicated  with  many  demands  at  law  and  in  equity,  as  where  the  biU 
is  to  enforce  trusts  arising  out  of  losses  by  fire  between  insurance  companies,  the 
owners  of  cotton  burned,  and  the  carriers  and  its  agents,  is  whether  or  not  the 
plaintiffs  are  proceeding  upon  a  right  that  is  joint  in  themselves  or  severable  as  to 
each,  or  whether  or  not  the  liability  of  the  defendants  is  joint  between  them  or  sev- 
erable as  to  each.  If  joint  in  either  of  these  respects,  or  if  there  be  a  joint  and 
severable  right  or  liability,  and  the  plaintiffs  choose  to  sue  upon  the  joint  right  or 
the  joint  liability,  there  mav  be  no  removal;  but  if  there  be  neither  joint  right  in 
the  plaintiffs,  nor  joint  liability  in  the  defendants,  no  matter  how  complicated  the 
demands  as  to  each,  respectively,  the  mere  union  of  several  rights  or  liabilities  into 
one  suit  for  convenience  cannot  defeat  the  federal  jurisdiction  b^  removal.  If,  be- 
sides this  separable  quality  of  controversy  sought  to  be  removed,  it  cannot  be  fully 
determined  without  the  presence  of  other  parties,  whose  citizenship  might  othei^ 
wise  defeat  the  jurisdiction. 
8.  Same— Arranoinq  Parties. 

The  court  cannot  search  the  record  for  a  mere  ideal  controversy  that  might  have 
been  made  by  the  plaintiffs,  which  is  separable  and  wholly  determinable  as  be- 
tween citizens  or  corporations  of  different  states,  and  arrange  the  parties  as  if  that 
controversy  had  been  made,  but  must  find  a  real  controversy,  actually  made  by  the 
pleadings,  and  may  then  arrange  and  adjust  the  parties  without  regard  to  their 

S resent  attitude  on  the  record,  if  it  have  the  separable  quality,  and  may  be  wholly 
etermined  between  citizens  or  corporations  of  different  states. 
4.  Same— Aliens— Act  1887. 

Whether  an  alien  defendant,  actually  interested  in  a  controversy  between  citizens 
of  different  states,  which  is  separable  and  removable,  may  remove  the  suit  under 
the  peculiar  structure  of  the  act  of  1887,  qvABre^ 

In  Equity.     Motion  to  remand. 

Taylor  &  CarroUy  Holmes  Cummins,  and  Lexds  F.  Farmer^  for  plaintiffs. 
MeUalf  &  Walker^  Turley  &  Wright,  and  if.  0.  Warrinerj  for  defend- 
ants. 

Hammond,  District  Judge.  On  the  17th  day  of  November,  1887, 
14,000  bales  of  cotton  were  burned  while  awaiting  compression,  for  Con- 
venience of  carriage,  in  the  sheds  of  the  Merchants'  Cotton-Press  &  Stor- 
age Company  at  Memphis.  This  cotton  had  been  sent  there  by  numer- 
ous shippers  of  it,  under  the  usages  of  the  business,  upon  dray  tickets 
and  receipts  of  the  compress  company,  expressing  on  their  face  the  fact 
that  the  cotton  was  insured  by  that  company.  Upon  these  tickets  and 
receipts  the  numerous  shippers  in  small  lots  had  procured  from  the  vari- 
ous carriers  and  transportation  lines  doing  business  from  Memphis  bills 
of  lading,  consigning  the  purchases  to  owners  at  the  points  of  de^ina- 
tion,  which  consignees  had  paid  for  the  cotton  upon  the  drafts 
consignors,  with  the  bills  of  lading  attached.  The  consignees,  wit 
exceptions,  held  open  policies  of  insurance  in  what  has  been 
throughout  the  litigation  "  marine "  companies  of  insurance, 
were  companies  issuing  a  form  of  policy  ordinarily  used  in  marit 
surance  to  cover  goods  afloat  or  about  to  be  transferred  by  water  J 
applied  in  these  interior  shipments .  to  merchandise  in  transit  by  ra 
partly  by  rail  and  partly  by  water.    The  policies  usually  begin  thel 
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at  the  moment  of  delivery  to  the  consignee  or  purchaser,  or  to  his  car- 
rier, and  end  it  at  the  moment  of  arrival  at  its  destination,  and  contain 
differing  stipulations  as  to  the  adjustment  of  a  loss  in  its  relation  toother 
additional  or  double  insurance;  and  they  open  and  close  upon  each  and 
every  shipment  as  it  arises.  The  consignees  of  all  this  cotton  now  in 
controversy  held  marine  insurance  of  this  character  upon  which  the  risk 
had  attached.  Another  peculiarity  of  this  and  all  fire  insurance  of  cot- 
ton is  that  the  policies  are  valued  at  an  agreed  price  per  bale,  generally, 
and  in  this  case  at  $50  per  bale,  or  invoice  cost  and  10  per  cent. ,  to  save 
all  question  of  weight,  quality,  or  value  elements  of  any  kind.  The 
marine  companies  more  or  less  promptly  paid  or  adjusted  their  losses, 
either  under  stipulations  in  the  policies  or  outside  of  them,  with  a  res- 
ervation of  one  kind  or  another  that  the  payment  should  not  prevent  any 
claim  they  might  have  over  against  the  carrier,  through  subrogation  to 
the  rights  of  the  owner. 

To  build  up  a  monopoly  of  the  business  of  compressing  cotton  bales 
by  the  costly  methods  that  must  be  used,  this  compress  company  had 
made  long-time  contracts  with  the  carriers  doing  business  out  of  Mem- 
phis that  it  should  do  all  the  compressing,  the  carrier  securing  the  bales 
in  the  form  of  light  pressing  in  use  upon  the  plantations.  These  con- 
tracts were  in  writing,  and,  among  others,  contained  a  stipulation  that 
the  compress  company  would,  at  its  own  expense,  keep  all  cotton  fully 
insured,  in  good  and  solvent  companies,  for  the  benefit  of  the  railroads, 
transportation  lines,  and  owners.  At  the  time  of  this  fire  the  compress 
company  held  about  52  policies  of  common  fire  insuraiice  in  the  ordi> 
nary  form,  with  ordinary  stipulations  as  to  other  additional  or  double 
insurance,  amounting  to  $301,750,  something  less  than  half  of  the  total 
loss.  The  policies  each  covered  all  the  cotton  in  the  shed.  They  were 
issued  by  44  companies,  belonging  to  13  states  and  1  foreign  kingdom, 
as  follows:  7  to  Wisconsin,  6  to  Illinois,  5  each  to  West  Virginia,  Towa, 
and  I^ouisiana;  2  each  to  Alabama  and  Connecticut,  and  1  each  to  Ohio, 
Texas,  Indiana,  Minnesota,  Mississippi,  and  South  Dakota,  and  6  to 
England. 

Among  the  contracts  of  the  compress  company  with  the  carriers  was 
one  with  the  Cairo,  Vincennes  &  Chicago  Line,  known  as  the  "C,  V.  & 
C,  Line,"  for  its  traffic  name.  This  was  the  Cairo  Division  of  the 
Wabash  system,  a  consolidated  corporation  of  Illinois  and  adjacent 
states.  This  division  was  in  the  hands  of  receivers,  Tracy  and  Thomas, 
citizens  of  New  York.  These  receivers  kept  an  agent  at  Memphis,  solicit- 
ing cotton  shipments  east,  upon  which  they  issued  bills  of  lading  in  the 
usual  form,  containing  certain  stipulations  as  to  fire  losses,  the  legal 
effect  of  which  is  the  pivotal  point  of  this  litigation.  These  bills  of  lad- 
ing covered  the  entire  distance  from  Memphis,  but  the  C. ,  V.  <&  C.  Line 
depended  on  special  contracts  made  by  itself,  from  time  to.  time,  as  the 
occasion  required,  for  transportation  to  Cairo,  its  initial  terminus,  gen- 
erally by  the  Mississippi  river,  but  sometimes  by  rail  also.  This  line 
had  in  this  fire  an  aggregate  of  about  6,087  bales  of  cotton,  for  which  it 
had  issued  bills  of  lading,  in  different  lots,  to  various  consignora.     The 
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marine  companies  have  paid  the  several  consignees,  in  one  form  or  an- 
other, and  the  plaintifiTs  and  other  marine  companies  and  their  assignees 
are  parties  to  this  record. 

Soon  after  the  fire,  litigation  arose,  and  the  bill  of  one  of  the  consignees 
and  owners  went  to  the  supreme  court  of  Tennessee,  and  the  case  is  re- 
ported as  Lcmcaster  MUU  v.  Merchants*  GoUon-Press  &  Storage  Co.,  89  Tenn. 
1,  14  S.  W.  Rep.  317.  Another  case  also  went  to  that  court,  and  is 
known  as  the  case  of  Denting  v.  Merchants^  OoWm-Preae  &  Storage  Co.,  17 
S.  W.  Rep.  89,  90  Tenn.  306.  These  cases,  more  in  detail,  state  the 
facts  herein  noted,  and  show  the  legal  questions  involved  in  the  litiga- 
tion, and  it  is  assumed  that  they  will  be  taken,  as  this  bill  assumes,  as 
showing  the  scope  of  this  case  in  all  its  bearings.  But  the  C,  V.  <&  C. 
Line  were  not  parties  to  that  litigation  in  fact,  though  named  in  the  rec- 
ord, because  there  was  no  service  or  appearance  to  bind  them;  and,  be- 
cause of  the  absence  from  the  record  of  the  C,  V.  &  C.  Line  and  its  re- 
ceivers, the  Deming  Case  was,  by  the  state  supreme  court,  dismissed  with- 
out prejudice,  so  far  as  concerned  the  cotton  covered  by  the  bills  of 
lading  of  that  line.  Hence  this  bill  was  filed  in  the  chancery  court  of 
Shelby  county  by  three  of  the  marine  companies — the  Insurance  Com- 
pany of  North  America,  a  Pennsylvania  corporation;  the  Atlantic  Mut- 
ual Insurance  Company,  a  New  York  corporation;  and  the  Providence 
Washington  Insurance  Company,  a  corporation  of  Rhode  Island — against 
the  other  marine  insurance  companies,  or  their  assignees,  corporations 
or  citizens  of  Pennsylvania,  New  York,  Rhode  Island,  and  the  kingdom 
of  Great  Britain,  against  the  C,  V.  <&  C.  Line  and  its  receivers,  citizens 
of  New  York,  against  the  compress  company,  a  Tennessee  corporation, 
and  three  citizens  of  Tennessee,  its  trustees  in  a  deed  of  trust  given  after  the 
fire  on  certain  real  estate  to  secure  the  beneficiaries  therein  named,  which 
need  be  no  further  mentioned,  and  against  the  44  fire  insurance  compa- 
nies whose  corporation  domiciles  have  been  already  stated,  home  and 
foreign.  The  bill  prays  fdt  general  relief,  and  especially  that  a  liability 
may  be  declared  against  the  C,  V.  &  C.  line  receivers  upon  their  bills 
of  lading,  as  if  in  favor  of  the  owners  who  were  holders  thereof,  respect- 
ively, and  that  on  that  right  a  judgment  be  bad  against  these  receivers; 
that  this  liability  may  be  satisfied  by  the  fire  insurance  fund  collected, 
or  that  ought  to  have  been  collected,  by  the  compress  company,  and  by 
a  decree  for  any  deficit  or  breach  of  trust  by  the  compress  company  un- 
der its  contract,  and  recovery  of  judgments  therefor  against  the  fire  com- 
panies, and  against  the  compress  company;  that  the  marine  insurance 
companies  paying  losses  on  their  respective  policies  may  be  subrogated  to 
these  rights  and  remedies;  and  that  they  may  be  enforced  as  a  tnfct  in 
their  favor.  The  Continental  Insurance  Company  of  New  York  the 
Fire  Association  of  New  York,  the  National  Fire  Insurance  Compai  y  of 
Connecticut,  the  Home  Insurance  Company  of  Louisiana,  and  the  I  ^yal 
Insurance  Company  and  the  London,  Liverpool  &  Globe  Insurance  (  om- 
pany  of  the  kingdom  of  Great  Britain  filed  a  petition  to  remove  the  (  mse 
to  this  court,  and  the  cause  is  now  heard  upon  the  plaintifis'  moti<  d  to 
remand  for  want  of  jurisdiction. 
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Tlie  fundamental  controversy  in  this  case  undoubtedly  is  that  of  the 
marine  insurance  companies,  claiming  exoneration  from  their  losses  by 
fire  upon  the  cotton  burned  by  subrogation  tg  the  right  of  the  owners  to 
damages  from  the  C,  Y.  &  C.  Line  for  a  breach  of  its  contract  by  bill 
of  lading  to  deliver  the  cotton  safely  at  its  destination  to  its  consignees. 
But  this  is  obviously  not  a  joint  liability  to  the  marine  companies  en 
bloc,  or  to  the  owners  en  hloCy  but  a  separate  and  distinct  claim  upon  each 
and  every  lot  of  cotton,  covered  by  a  separate  bill  of  lading  to  each  and 
every  owner  or  consignee,  according  to  the  facts  as  they  appear  in  that 
behalf;  any  owner  or  consignee  holding  more  than  one  bill  of  lading 
having  the  right,  possibly,  to  combine  them  into  one  suit  brought  to  en- 
force the  stipulations  of  the  bills  of  lading.  So,  too,  possibly,  if  any 
one  marine  insurance  company  should  have  paid  more  than  one  holder 
of  a  bill  of  lading  the  several  losses  incurred  by  the  fire  under  its  poli- 
cies severally  issued  to  such  owners,  it  might  in  a  court  of  equity,  if 
by  any  means  such  a  court  may  acquire  the  jurisdiction  to  enforce  an 
actiot)  to  of  damages  for  the  breach  of  the  bills  of  lading,  so  purely  legal 
in  its  nature,  combine  all  its  several  claims,  although  so  diversely  aris- 
ing, into  one  claim  against  the  carrier.  But  otherwise  than  this  no 
joinder  in  pleading  of  several  marine  companies  as  plaintiSs  in  the  bill 
in  equity,  or  in  the  suit  at  law,  could  create  a  joint  cause  of  action,  in- 
separable, in  the  sense  of  the  removal  acts  of  congress,  by  the  plaintifis 
joined  against  the  carrier;  and,  notwithstanding  such  joinder,  they 
would  remain  the  separate  and  distinct  action  or  complaint  of  each  and 
ever^  marine  company,  plaintiff,  against  the  carrier,  the  C,  V.  &  C. 
Line  or  its  receivers  in  this  case. 

Next  in  the  upbuilding  of  this  lawsuit  stands  the  controversy — scarcely, 
if  at  all,  less  fundamental  than  that  just  mentioned — arising  out  of  the 
claim  of  the  marine  insurance  companies  that  the  fire  insurance  compa- 
nies, 44  in  ixumber,  having  policies  on  the  burned  cotton  ^gregating 
$301,750,  shall  pay  so  much  of  the  sum,  already  estimated  in  previous 
litigation  to  be  $210,224.37,  as  pertains  to  the  bills  of  lading  issued  by 
the  C,  V,  &  C.  Line,  to  them,  in  discharge  of  their  aforesaid  claim  for 
damages  against  the  C,  V.  &  C.  Line  upon  its  aforesaid  bills  of 
lading,  thereby  indemnifying  the  aforesaid  carrier  against  such  dam* 
ages,  which  it  is  averred  are  covered  by  the  policies  of  the  fire  compa- 
nies, and  thus  enforcing  the  claim  of  the  marine  insurance  companies 
for  exoneration  by  subrogation  to  the  rights  of  the  owners  as  gainst  the 
carrier. 

Next  in  the  orderly  construction  of  the  suit,  but  not  in  importance, 
is  the  claim  that  the  compress  company,  having  collected  certain  parts 
of  the  insurance  held  by  it,  has  misappropriated  to  other  losers  $4 ,  394. 1 2 
of  these  coUections,  wbich  should  have  gone  to  thet  C,  V.  &  C.  Line  on 
account  of  cotton  covered  by  its  bills,  of  lading.  This  is  charged  as  a 
br.each  of  trust.  , 

Next,  the  bill  claims  that  there  has  been  another  breach  of  trust  in 
failing,  to  perform  ltd  duty  by  the  compress,  company  to  collect  tbe  fire 
policies  Jheld  by  i(,and.iihi^.is  set  upiis  a  causejofactioiiagaini^.the' corn- 


Digitized  by 


Google 


248  FEDERAL  BEPORTEB,  VoL  50. 

press  company;  next,  a  breach  of  its  contract  with  the  C,  V.  A  C.  Line 
to  keep  fully  insured  is  set  out,  and  this  is  claimed  as  a  liability  against 
the  compress  company;  also  the  cross-bills,  or  some  of  them,  claim  there 
has  been  a  breach  of  contract  in  taking  out  insurance  in  companies  that 
are  ^'not  good  and  solvent  companies,"  but  are  insolvent,  and  this  is  set 
up  as  a  claim  against  the  compress  company.  It  is  a  claim  covered, 
probabl}^  by  that  charging  it  with  not  taking  out  full  insurance,  and  the 
two  are  quite  the  same.  Also  there  is  a  prayer  to  foreclose  a  deed  of 
trust  by  the  compress  company  on  real  estate  to  secure  certain  bene- 
ficiaries, not  necessary  to  be  considered  here. 

This  is  an  analysis  of  the  suit  sufficient  for  the  determination  of  the 
motion  to  remand  for  want  of  jurisdiction.  Now,  it  is  obvious,  as  be- 
fore, that  the  liability  of  the  fire  insurance  companies,  however  it  arises, 
or  however  it  is  to  be  enforced,  whether  at  law  or  in  equity,  whether  di- 
rectly or  indirectly,  tiirough  other  agencies  in  favor  of  the  marine  insur- 
ance companies,  is  not  a  joint  one,  to  be  enforced  against  the  fire  com- 
panies en  bloc;  and  no  pleading,  however  complicated,  can  deprive  these 
controversies  against  each  and  every  fire  company,  by  each  and  every 
marine  company,  of  their  separate  existence,  in  the  sense  of  our  removal 
acts  of  congress.  It  is  a  mere  matter  of  mathematical  calculation,  upon 
the  proof,  either  at  law  or  in  equity,  however  expensive  or  costly  such  a 
controversy  might  become  when  enforced  by  separate  suits  at  law  or  in 
equity,  to  ascertain  what  each  fire  company  may  owe  to  each  marine 
company  upon  the  policies  held  by  it,  or  to  which  it  may  be  entitled  by 
any  equitable  right  of  substitution,  subrogation,  exoneration,  or  ytrhat 
not.  The  mere  factitious  circumstances  that  there  were  some  14,000 
bales  of  cotton  covered  by  some  52  policies  of  fire  insurance,  in  some  44 
different  companies,  belonging  to  some  13  of  our  states  and  1  foreign 
kingdom,  burned  in  one  shed,  or  that  this  fire  insurance  was  procured 
by  one  agent  in  pursuance  of  a  contract  to  so  procure  it,  or  that  that 
contract  was  made  with  one  carrier,  through  whose  contract  right  the 
marine  companies  all  held  their  alleged  equity  of  subrogation,  do  not  at 
all  affect  the  separable  character  or  quality  of  these  controversies  from 
each  other;  nor  does  the  fact  that  there  are  some  dossen  or  more  marine 
companies  claiming  this  quality  of  subrogation,  and  consequent  exoner- 
ation, through  one  carrier,  and  that  carrier's  one  agent  for  procuring  the 
fire  insurance,  make  the  claims  of  the  marine  companies  a  joint  one  in 
any  sense;  certainly  not  in  the  sense  of  our  removal  acts  of  congress, 
either  against  the  fire  companies,  that  one  carrier,  or  that  one  agent. 
This  question  of  joint  and  separable  controversy  never  depends  upon 
such  similarity  of  action,  no  matter  how  complete  the  similarity,  lut 
always  upon  the  quality  of  being  joint  or  identical  in  estate  or  in»r- 
est,  or  a  common  and  joint  source  of  the  title  for  the  same,  as  arislig 
out  of  a  joint  contract  or  the  like.  It  is  altogether  true  that  if  the  Jb- 
ligation  sued  for  be  joint  and  several,  and  the  plaintiffs  sue  joint 
either  in  the  unity  of  their  own  interest  joining  themselves  on  tie 
record,  or  in  the  unity  of  the  defendant's  liability  joining  them  on  t|e 
record,  the  defendants,  the  cases  have  settled,  may  not  lay  bold  of  tne 
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alternative  quality  or  separability,  and,  by  filing  separate  defenses  or 
otherwise  taking  advantage  of  it,  remove  the  case  because  of  that  sepa- 
rability. But  where  there  is  no  joint  cause  of  action,  no  unity  of  in- 
terests or  title,  except  that  which  comes  of  mere  similarity,  however 
complete,  and  no  right  of  joinder,  except  that  which  is  arbitrary  in  the 
sense  that  the  plaintiffs  may  unite  themselves  together  for  convenience, 
or  to  save  to  themselves  costs  and  expenses,  and  may  unite  the  defendants 
for  the  same  reason  to  avoid  a  multiplicity  of  suits,  then,  on  the  other 
hand,  no  such  joinder  as  that,  however  made,  can  defeat  the  removable 
character  of  the  suit,  which  inheres  always  in  that  separable  quality, 
whenever  the  controversy  is  wholly,  in  that  sense,  and  not  in  the  sense 
of  the  artificial  construction  of  the  record,  between  citizens  of  different 
states,  and  may  be  fully  determined  between  them.  Under  the  act  of 
1866,  this  separable  controversy  might  be  carved  out  and  removed, 
leaving  the  other  parties  in  the  state  court;  but  under  later  acts  it  is  not 
carved  out,  but  serves  as  a  vehicle,  so  to  say,  to  convey  the  whole  suit, 
however  artificially  constructed  or  framed  by  the  parties  plaintiff,  to  the 
federal  court;  and  although  there  may  be  in  the  suit  some  controversy 
between  citizens  of  the  same  state,  if  the  plaintiffs  have  chosen  to  put 
it  in  the  same  suit  along  with  the  other  it  must  go  in  the  same  vehicle 
to  that  court;  not  against  their  will,  indeed,  because  they  are  presumed 
to  have  known,  under  the  law,  that  by  this  artificial  and  voluntary 
uniting,  for  their  convenience,  or  to  save  to  themselves  expenses,  those 
separable  controversies  which  they  might  have  kept  separate,  if  they 
bad  chosen  to  protect  their  choice  of  jurisdictions,  that  their  choice 
might  be  defeated  at  the  will  of  those  whom  they  had  so  joined,  who 
might  choose  another  jurisdiction. 

To  illustrate  the  position  here  taken,  let  us  consider  this  case  in  its 
relation  to  the  defendant  the  National  Fire  Insurance  Company  of  Con- 
necticut, one  of  the  petitioners  for  removal.  It  has  a  policy,  No.  1,328, 
for  85,000,  covering  this  loss,  in  general  terms,  "on  all  cotton  in  bales 
received  by  them  as  agents  for  the  benefit  of  railroads,  transportation 
line,  or  owners  in  boundaries  of  the  Merchants'  Cotton-Press  &  Storage 
Company."  That  is  to  say,  the  whole  14,000  bales  burned  were  covered. 
Fortunately  for  all  concerned,  the  mode  of  doing  business  was  to  fix  the 
value  of  the  cotton  at  so  much  per  bale,  inferentially,  from  the  proof 
contained  in  the  exhibits  and  bill,  at  $50  per  bale,  or  invoice  cost  and 
10  per  cent.,. and  this  was  an  insurance  of  100  bales  of  the  14,000. 
Now,  if  there  had  been  designated  a  specific  lot  of  100  bales,  surely  the 
controversy  over  it  would  have  been  none  the  less  separable  than  it  is, 
albeit  there  are  more  "railroads,  transportation  lines,  and  owners"  than 
one  interested  in  this  $5,000,  each  exactly  equal,  according  to  his  pro 
rata  of  the  whole  number  of  bales.  Indeed,  the  exact  share  of  the  C. ,  V. 
&  C.  Line  in  the  $801 ,750  of  fire  insurance  has  been  already  ascertained  in 
other  suits  to  which  it  was  not  a  party, — arid  which  it  seems,  by  the  way, 
got  along  very  well  without  it,  and  perhaps  without  some  of  the  fire 
companies  here  named  as  defendants  not  being  before  the  court, — to 
have  been  85}  per  cent,  of  the  value  of  the  cotton  covered  by  its  bills 
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of  lading,  arid  which,  upon  the  theory  of  this  bill,  is  averred  to  belong 
equitably  to  marine  companies  issuing  policies  which  have  been  paid  by 
them,  each  according  to  his  pro  rata  share  thereof,  easily  ascertained  by 
mathematical  calculation.  Now,  if  the  Connecticut  corporation  had  not 
appeared  in  this  suit,  and  had  not  been  by  process  of  any  kind,  either 
direct  or  substituted  process  of  attachment  and  publication,  suable  at 
all  in  Tennessee  in  any  court,  state  or  federal,  can  it  be  doubted  but  that 
the  compress  company,  to  which  the  policy  of  insurance  is  payable  as 
the  assured,  could  bring  a  plain  action  of  asmmpsity  or  other  appropriate 
form  at  law,  in  Connecticut,  against  that  corporation  alone,  and  collect 
either  the  whole  unpaid  balance  of  the  policy  as  belonging,  on  the  theory 
of  the  bill,  to  the  C,  V.  &  C.  Line,  as  indemnity  against  its  liability  on 
its  bills  of  lading,  or,  if  not  belonging  to  it,  to  be  held  in  trust  for  whom 
it  might  concern?  The  compress  company  belongs  to  Tennessee,  and 
the  insurance  company  to  Connecticut,  and  we  have  the  requisite  di- 
versity of  corporation  domicile,  it  is  true,  and  it  is  argued  that  this  gives 
us  jurisdiction.  But  I  do  not  think  our  jurisdiction  can  be  placed  on 
that  ground.  It  is  urged  that  the  position  of  the  parties  on  the  record 
is  immaterial,  and  that  the  court  will  armnge  them  on  either  side  accord- 
ing to  the  nature  and  character  of  the  controversy.  But  this  always  has 
reference  to  the  controversies  made  by  the  pleadings,  and  does  not  au- 
thorize the  interjection  of  a  suit  not  made  by  the  pleadings,  nor  authorize 
the  court  to  construct  pleadings  that  do  not  exist  for  such  interjected 
suit.  The  controversy  must  be  in  the  shape  of  a  suit,  and  not  a  bare 
abstract  idea,  which  might  take  the  form  of  a  suit,  if  the  parties  were 
so  minded.  They  must  have  the  mind  to  make  that  controversy,  and 
must  have  done  it.  Here  tUe  plaintiffs  have  not  made  it.  They  do  not 
sue  in  the  name  of  the  compress  company  for  their  use,  nor  ask  to,  but 
sue  in  their  own  name  and  right,  and  upon  their  own  ground,  not  upon 
that  of  the  compress  company.  On  the  contrary,  one  of  the  very  best 
bases  of  their  equitable  right  is  that  the  compress  company  has  neglected 
to  do  that  thing;  that  it  has  deserted  its  trust  in  that  behalf;  and  that 
they  must  take  care  of  themselves  in  respect  of  the  liability  of  the  fire 
companies,  and  they  proceed  to  do  it  by  this  bill.  Now,  it  would  be  a 
perversion  of  this  record  as  a  pleading,  and  a  distortion,  to  wrest  the 
compress  company  from  beside  the  fire  companies,  with  whom  the  plain- 
tiff's have  associated  it  on  the  defendants'  side,  as  a  co-conspirator,  upon 
an  allegation  of  a  conspiracy  against  the  plaintiffs,  and  Ifo  put  it  on  the 
plaintiffs'  side  as  a  party  suing  the  fire  companies  for  the  benefit  of  whom 
it  may  concern,  as  parties  on  the  record,  plaintiffs  and  defendants.  We 
are  not  authorized  to  do  this  in  the  process  of  arranging 'parties,  but, 
however  we  arrange  them,  they  must  fit  the  pleadings,  if  not  technically, 
at  least  in  substance,  and  there  must  be  some  sort  of  conformity  to  the 
frame-work  of  the  suit,  as  the  plaintiffs  have  made  it,  and  their  law- 
suit must  be  conducted,  and  not  an  entirely  different  one.  If  the  com- 
press company  had  filed  a  cross-bill  against  its  co-defendants,  and  sued 
them  for  the  use  of  the  parties  interested,  plaintiffs  and  defendants,  as 
it  might  have  done,  then  it  is  possible  that  in  behalf  of  this  Connecticut 
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j  corporation,  oh  a  petition  for  removal,  we  might  have  looked  at  the  bill 

I  and  cross-bill  as  one  suit,  so  far  as  the  Connecticut  corporation  was  con- 

cerned, and  might  have  sustained  the  jurisdiction  on  the  ground  of  diver- 
I  sity  of  domicile  in  their  respective  states,  being  a  controversy  wholly 

*  between  them,  and  fully  determinable  between  themselves,  but  not  upon 

I  this  record. 

Returning  now,  however,  to  the  supposition  of  a  necessity  for  going 
j  to  Connecticut,  for  want  of  process  here,  can  there  be  any  doubt  that 

I  the  C,  V.  &  C.  Line  or  its  receivers  could  sue  the  Connecticut  corpora- 

tion for  its  per  centum  of  the  86,000  due  upon  its  policy,  without  the 
I  presence  of  the  other  parties,  assuming  and  admitting  its  own  liability 

I  upon  its  bills  of  lading  to  the  owners  of  the  cotton  for  damages  for  not 

I  delivering  it?     Possibly  it  might  bring  this  suit  at  law  in  its  own  name 

upon  the  now  well-settled  principle  that  a  third  party  may  so  sue  upon 
'  a  contract  made  by  others  for  its  benefit.     Certainly  it  could  sue  at  law 

in  the  name  of  the  compress  company  for  its  use;  or  failing  in  that, 
upon  the  very  allegations  of  this  bill  of  a  desertion  of  its  trust  by  that 
company,  a  conspiracy,  and  a  refusal  to  sue  or  otherwise  collect  the 
j  amount,  the  C,  V.  &  C.  Line,  or  its  receivers,  could  go  into  equity,  ad- 

I  mit  its  liability  on  the  bills  of  lading,  and  recover.      That  is  precisely 

I  what  has  been  done  by.  the  pleadings  in  this  case,  taking  the  cross-bill 

I  of  the  C,  V.  &  C.  Line  and  its  receivers,  as  one  may  do,  along  with  the 

original  bill.  I  mean  that  cross-bill  filed  by  them  on  the  same  date,  and 
by  the  same  solicitors,  as  the  original  bill,  and  not  the  cross-bill  filed  by 
them  by  another  solicitor  at  a  later  date,  and  after  the  petition  for  re- 
moval was  filed,  to  which  we  cannot  look,  however,  because  it  is  well 
settled  that  this  question  must  be  settled  according  to  the  situation  and 
conditions  existing  at  the  time  of  filing  the  petition  for  removal.  Tak- 
ing the  original  bill  and  the  cross-bill  then  on  the  record  together,  and 
arranging  the  parties  as  we  may,  and  doing  this  with  perfect  technical 
conformity  to  the  two  pleadings,  and  we  have  the  plaintiffs  Pennsylvania, 
New  York,  and  Rhode  Island  corporations,  and  along-side  them  we  place 
the  C,  V.  &  C.  Line,  an  Illinois  corporation,  if  all  sue  that  way,  and 
disregard  the  fact,  subsequently  developed  by  an  amended  bill  and  cross- 
bill filed  after  the  removal  petition,  that  there  is  no  such  corporation, 
that  supposition  of  the  pleadings  being  a  mistake,  and  the  receivers, 
Thomas  and  Tracy,  citizens  of  New  York.  So,  on  the  plaintiffs'  side  we 
place  all  the  other  marine  companies  in  whose  behalf  the  bill  is,  in  terms, 
filed  by  the  plaintiffs,  although  some  of  them  have  been  placed  on  this 
record  upon  the  defendants'  side  thereof.  That  this  arrangement  does 
no  violence  to,  but  is  in  conformity  to,  the  pleadings,  is  manifest.  The 
marine  companies  all  have  similar — not  joint,  however,  in  any  sense,  as 
we  ruled  in  the  outset — interests  and  rights  as  against  this  Connecticut 
fire  company;  th^  receivers  or  their  line  have  the  same,  admitting  their 
own  liability,  as  they  do,  by  the  cross-bill;  and  referring  to  the  amended 
bill  and  cross-bill  filed  September  22,  1891,  after  the  removal  petition, 
for  the  mere  purpose  of  arrangement,  we  find  that  technically  these  re- 
ceivers are  so  associated  as  plaintiffs,  the  original  and  cross  bills  being 
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taken  together  as  one  suit,  as  we  may,  and  in  substance  they  are  plain- 
tiffs, as  against  this  Connecticut  defendant,  seeking  to  remove.  Now, 
then,  we  have  as  defendants  on  the  other  side  the  Connecticut  corpora- 
tion alone,  or  associated  with  other  fire  companies,  as  you  please,  but 
with  none  of  them  has  it  any  joint  liability  in  any  sense  whatever.  If 
the  compress  company  be  either  a  necessary  or  indispensable  party,  it  is 
on  the  record  associated  with  its  co-conspirators,  according  to  the  allega- 
tion of  the  bill  and  cross-bill.  And  so  we  have,  the  parties  being  thus 
arranged  to  this  separate  and  distinct  controversy  with  the  Connecticut 
corporation,  the  requisite  of  diversity  of  citizenship .  and  corporation 
domicile.  Another  lieature  of  this  record  may  be  noticed  argumentaiively 
to  show  how  separable  each  fire  company  is  from  the  rest,  and  that  is 
the  plaintiffs  seek  by  their  amended  bill  to  dismiss  as  to  all  of  them 
alleged  to  be  insolvent,  including  this  Connecticut  company.  Here,  then, 
we  have  all  the  essential  elements  for  our  jurisdiction. 

It  matters  not  that  in  this  bill  and  cross-bill  there  are  other  con- 
troversies;' that,  for  instance,  between  the  marine  companies  by  substitu- 
tion to  rights  of  owners  and  consignees,  all  left  out,  by  the  way,  as  par- 
ties, although  the  bills  of  lading  were  in  their  names,  and  they  are  tech-  | 
nically  parties  to  the  carriage  contract,  as  against  the  C,  V.  <&  C.  Line 
or  its  receivers,  as  to  whether  the  carrier  is  liable  for  non-delivery  of  that 
cotton,  or  is  exempt  from  such  liability  by  stipulations  in  the  bill  of  lad- 
ing against  fire  losses.  This  Connecticut  company  has  no  connection  or 
concern  in  that  controversy  by  reason  of  any  joint  liability;  not  the 
least.  It  may  be  interested  in  defeating  the  claim,  for  then,  possibly, 
the  C,  V.  &  C.  Line  would  have  no  claim  against  it,  or  only  one  to  the 
extent  of  loss  of  freights;  but  that  interest  is  purely  incidental,  and  does 
not,  in  the  sense  of  our  removal  acts,  inseparably  connect  them  as  par- 
ties to  this  suit  in  its  relation  to  that  controversy;  nor,  for  another  in- 
stance, is  this  Connecticut  Fire  Company  in  such  an  inseparable  sense 
connected  with  the  controversy  in  this  bill  and  cross-bill  between  the  C, 
V.  &  C.  Line  receivers  and  the^marine  companies,  one  or  both,  suing 
jointly  or  separately,  against  the  compress  company  for  any  breach  of 
its  trust  under  its  contract  to  keep  the  cotton  fully  insured;  nor  that  con- 
cerning the  alleged  misappropriation  of  insurance  funds. collected,  as  to 
which,  if  it  had  paid  any  part  of  that  collection,  its  only  interest  is  to 
see  that  such  part  is  duly  credited  when  judgment  comes  to  be  entered 
against  it;  nor  that  concerning  the  alleged  neglect  to  collect  of  the  tire 
companies,  as  to  whigh  it  had  no  interest  whatever  except  to  profit  by  , 
the  neglect,  if  it  may  not  yet  be  compelled  to  pay;  nor  yet  again  with 
that  concerning  the  alleged  neglect  to  keep  fully  insured  all  the  cotton  i 
covered  by  the  C,  V.  &  C.  Line's  bills  of  lading;  nor  still  again  with 
that  concerning  the  foreclosure  of  the  deed  of  trust  upon  real  estate.  | 
None  of  these  concern  the  liability  of  the  Connecticut  Company.  | 

If  we  look  to  the  C,  V.  <&  C.  Line  receivers'  cross-bill,  filed  since  the 
petition  for  removal,  in  which  it  vigorously  denies  its  liability  as  carrier, 
and  claims  that  the  loss  was  exempt  under  the  stipulations  of  its  bills  of 
lading,  and  does  not  admit  the  liability,  as  formerly  it  did  in  the  other 
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cross-bill,  still  there  is  no  joint  interest  or  liability  of  the  Connecti- 
cat  fire  company,  bat  only  that  incidental  interest  and  possible  profit  to 
it  by  a  decision  in  favor  of  the  carrier  on  that  question  which  has  been 
hereinbefore  referred  to,  but  which  in  no  sense  defeats  our  jurisdiction 
over  its  separable  controversy. 

But  apart  from  all  this,  there  is  still  another,  and  to  my  mind  more 
conclusive,  ground  for  our  jurisdiction.  The  joining  together  of  the 
Insurance  Company  of  North  America,  a  Pennsylvania  corporation, 
the  Atlantic  Mutual  Insurance  Company,  a  New  York  corporation,  and 
the  Providence  Washington  Insurance  Company,  a  Rhode  Island  cor- 
poration, three  only  of  the  marine  companies,  as  plaintifis,  is  entirely 
artificial  and  arbitrary.  Nothing  in  the  record,  or  in  the  nature  of  the 
litigation  as  disclosed  by  the  record,  unites  them  any  more  than  it 
unites  all  the  etcher  marine  companies,  some  five  or  six  or  more  of 
which  are  made  defendants.  We  have  shown  that  there  was  no  joint 
right  in  them,  and  the  splitting  made  by  the  pleading  shows  that  they 
might  occupy  either  side  of  a  bill  filed  by  either  one  of  them,  which  is 
also  apparent  from  the  very  nature  of  the  case.  Indeed,  any  one  of 
these  '^marine"  companies  might  have  filed  this  bill  solely  or  in  behalf 
of  all  the  others,  as  these  three  plaintiffs  have  done;  and  if  so  filed,  un- 
less there  was  some  special  reason,  the  others  perhaps  need  not  become 
full  parties  at  all,  but  in  the  end,  when  the  accounting  should  come, 
would  be  admitted  by  petition,  or  without  even  that  formality,  in 
modern  practice,  to  file  and  prove  their  respective  claims,  and  receive 
their  respective  shares;  or,  if  need  be,  by  petition  to  become  full  parties 
defendant, and  by  justsiich  cross-bills  as  the  defendants  the  Delaware  Mut- 
ual Company,  Deming  &  Co.,  and  the  receivers,  Thomas  and  Tracy,  have 
filed,  set  up  any  special  claims  they  might  have,  and  frame  any  special 
litigation  they  might  wish.  Now,  it  is  plainly  to  be  seen  that  if  the  lead- 
ing plaintiff,  the  Insurance  Company  of  North  America,  a  Pennsylvania 
corporation,  had  alone  filed  such  a  bill,  there  would  have  been  no  diffi- 
culty about  the  federal  jurisdiction  by  removal,  upon  the  petition  of  this 
Connecticut  corporation  in  this  case,  provided,  of  course,  that  we  are 
right  here  in  holding  that  there  is  no  joint  liability  of  the  defendants, 
and  no  joint  right  of  action  in  the  plaintifis,  and  the  separable  character 
of  the  controversy  with  it  would  be  easily  apparent.  It  would  be  none 
the  less  ^'a  representative"  suit,  as  urged  by  counsel,  then  than  now; 
and  that  arrangement  is,  in  my  judgment,  the  most  rational  and  tech- 
nical that  could  have  been  adopted.  Adopting  it  now,  and  arranging 
the  parties  in  that  way,  as  we  may,  our  jurisdiction  is  complete,  upon 
the  theory  of  this  opinion  as  to  the  nature  of  the  controversy.  Cer- 
tainly the  pleader  cannot,  by  the  association  he  has  selected  to  display 
a  Pennsylvania,  a  New  York,  and  a  Rhode  Island  party,  on  either  side 
the  record,  obscure  or  defeat  our  jurisdiction,  especially  when  those 
defendants  he  has  put  upon  that  side  are  contemporaneously,  by  their 
cro^s-bill8,  seeking  the  same  relief  the  other  plaintifis  seek,  as  against 
this  Connecticut  corporation.  Neither  are  these  fire  companies,  defend- 
ants, in  any  sense  garnishees,  and  therefore  nominal  parties,  without  the 
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right  of  removal.  The  suggeslion  that  they  are,  supports  the  position  of 
the  separable  character  of  their  respective  controversies.  But,  wholly 
aside  iix>m  that,  there  is  no  judgment  upon  which  they  may  be  garnishees 
in  execution,  either  against  the  compress  company  or  the  C,  V.  <k  C. 
line  receivers.  The  compress  company  is  charged  with  no  fraudulent 
conveyance,  or  attempted  fraud  upon  creditors,  entitling  plaintiffs  to  an 
attachment  against  it,  upon  which  process  these  fire  companies  are 
garnishees.  Neither  are  the  C,  V.  &  C.  Line  receivers  attached  for 
fraud,  or  because  they  are  non-residents  under  the  Tennessee  attachment 
laws,  upon  which  process  the  fire  companies  are  garnishees.  The  attach- 
ments sued  out  against  the  fire  companies  are  for  the  purpose  of  bring- 
ing them  into  court  by  substituted  process,  and  not  upon  garnishments, 
as  above  explained.  If  there  be  any  meaning  for  the  term  "equitable 
garnishees,"  other  than  the  garnishees  are  in  a  court  of  equity,  rather 
than  a  court  of  law,  and  the  plaintiff's  right  or  record  is  equitable  rather 
than  legal,  I  do  not  quite  comprehend  it.  But  certainly  nothing  can  be 
implied  from  the  term,  in  its  relation  to  this  right  of  removal,  other  than 
that,  to  be  nominal  parties,  qua  garnishees,  they  must  be  mere  debtors, 
naked  of  all  possible  interest  except  to  pay  the  money,  which  surely 
these  fire  companies  are  not,  with  the  stipulations  in  their  policies  relat- 
ing: to  contribution,  where  there  is  double  insurance,  and  the  like. 
Moreover,  it  is  my  own  opinion  that  possibly  in  its  very  last  analysis  this 
hydra-headed  lawsuit,  with  its  many  purely  legal  actions,  like  that  upon 
the  bills  of  lading,  that  upon  the  policies  of  insurance,  that  upon  the  con- 
tract of  the  compress  company  with  the  receivers  of  the  C. ,  V.  &  C.  Line,  for 
the  many  breaches  thereof  assigned,  may  depend  f$T  the  rock  of  safe  foun- 
dation in  a  court  of  equity,  upon  the  principle  that  these  fire  insurance 
companies,  defendants,  shall  be  treated  as  trustees  of  the  funds  they  re- 
spectively owe  for  the  benefit  of  the  marine  companies,  by  implication 
of  law.  The  fact  that  tbey  are  at  the  same  time  debtors  would  make 
them  none  the  less  trustees,  as  is  often  held  in  a  court  of  equity,  work- 
ing out  its  beneficent  desigti  of  ascertaining  the  rights  of  parties,  and 
enforcing  them  through  the  process  of  declaring  duties  and  trusts.  All 
along  in  this  record,  and  in  argument  on  both  sides,  the  compress 
company  is  treated  as  a  trustee  of  the  insurance  fund,  speaking 
largely.  But  the  part  it  has  actually  collected  is  insignificant  compari- 
tively,  and  of  that  it  might  be  directly  a  trustee  for  whom  it  may  con- 
cern. But  how  as  to  the  part  it  has  not  collected?  If  it  be  trustee  as 
to  that  part,  how  does  it  become  so?  The  bill  seeks  to  hold  it  in  damages 
for  not  collecting;  for  a  breach  of  trust  in  that  behalf;  for  damages  for 
not  taking  out  insurance  "in  good  and  solvent  companies;"  for  a  breach 
of  a  contract  in  that  behalf;  for  damages  for  not  insuring  fully,  but  only 
partially, — a  breach  of  contract  in  that  behalf.  If  all  these  damages  be 
aggregated,  and  judgment  taken  against  the  compress  company  for  the 
amount,  then,  as  to  this  debt  by  the  compress  company,  it  is  held  to  be 
a  trustee  only  by  implication  of  law.  So  these  fire  companies,  by  like 
process  of  implication,  are  trustees  of  that  which  they  owe,  and  must 
be,  possibly,  to  make  them  amenable  in  a  court  of  equity.     Indeed, 
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suppose  the- compress  company  had  committed  no  breach  of  trust,  and, 
having  full  insurance  by  policies  '4n  good  and  solvent  companies,"  had 
turned  them  over  to  the  marine  companies  or  to  the  owners,  or  to  the 
carrier,  or  to  whomsoever  they  belonged,  or  could  derive  any  interest  in 
them,  and  had  said  that  these  interested  parties  must  bring  their  own 
suits,  using  their  name,  if  need  be  indemnifying  them  against  costs. 
What  answer  could  have  been  then  made  to  the  claim  that  it  had  no 
other  duty  in  the  premises?  If,  then,  the  C,  V.  &  C.  Line  receivers 
were  insolvent,  qua  receivers,  and  the  compress  company  were  insolvent 
also,  would  these  fire  companies  be  taken  by  plaintiffs  to  be  nominal 
parties,  and  only  garnishees?  Surely  not,  and  they  are  none  the  more 
garnishees  now.  They  would  be  called  trustees  of  that  which  they  re- 
spectively owe,  for  whom  it  may  concern,  as  the  comprfess  now  is  called. 
The  right  of  subrogation  or  substitution,  and  the  consequent  right  of  ex- 
oneration and  indemnity^  existing  between  the  marine  companies,  the 
owners  of  the  lots  of  cotton  and  the  carrier,  and  between  all  these  parties 
and  the  compress  company,  might  support  the  equitable  jurisdiction  of 
the  bill,  and  so  might  the  right  of  contribution  among  the  insurance 
companies  of  both  complexions,  and  all  inter  sese;  but,  in  the  end,  these 
equities  would  all  have  to  be  worked  out  through  the  doctrine  of  a  trust 
attaching  to  the  actual  money  to  be  paid,  in  whose  hands  soever  it  may 
be  at  the  filing  of  the  bill,  as  the  debtor  owing  the  duty  of  applying  the 
money  to  whomsoever  it  miiy  belong.  It  is  useless  to  speak  of  such 
parties  as  garnishees. 

It  is  also  urged  that  the  Newport  News  &  Mississippi  Valley  Company, 
a  corporation  of  Connecticut,  doing  a  railroading  business  in  Tennessee, 
is  a  party,  and  therefore  we  have  no  jurisdiction.  This  company  was  not 
a  party  to  the  original  bill  at  all.  It  was  made  so  by  an  amendment  filed 
after  the  petition  for  removal,  but  we  need  not  consider  that.  It  was 
made  a  defendant  to  the  cross-bills  of  the  C,  V.  &  C.  Line  receivers, 
and  of  Deming  &  Co. ,  filed  contemporaneously  with  the  original  bill. 
But  technically  new  parties  cannot  be  brought  in  by  a  cross-bill  which 
is  confined  to  the  parties  to  the  original  bill,  strictly  to  the  plaintifis 
only,  perhaps,  but,  by  enlargement  of  practice,  co-defendants  may  be 
made  parties  to  a  cross-bill  dso.  So  that  in  fact,  as  we  must  look  at 
the  record,  the  Newport  News  &  Mississippi  Valley  Company  is  not  a 
party.  But  waiving  that,  it  is  well  settled  that  a  controversy  between 
co-defendants,  belonging  to  the  same  state,  does  not  defeat  such  a 
jurisdiction  as  we  have  by  the  arrangement  of  parties  last  suggested. 
This  is  all  that  need  be  said  on  this  point,  but,  looking  to  the  character 
of  the  claim  against  this  company,  it  appears  that  it  issued  no  bill  of 
lading,  and  had  no  contract  right  with  any  of  the  owners  of  this  cot- 
ton here  involved.  As  to  948  bales  of  the  cotton,  it  is  allied  that,  after 
the  C,  V.  &  C.  Line  receivers  had  issued  their  bills  of  lading,  there  was 
an  agreement  between  them  and  the  Newport  News  &  Mississippi  Valley 
Company  that  this  last  company  should  take  the  cotton  to  Cairo.  That 
was  their  affair,  and,  while  it  may  complicate  this  lawsuit  by  adding 
another  perplexity  to  it,  it  does  not  make  the  Newport  News  &  Missis- 
sippi Valley  Company  an  indispensable  party. 
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But  take  either  that  company  or  the  C,  V.  <&  C.  line  as  the  carrier  to 
be  charged,  and  if  it  is  meant  that  there  must  be  a  judgment  against  such 
carrier  as  a  preliminary  foundation  for  the  equities  of  subrogation  and 
exoneration  in  favor  of  the  marine  companies,  if  that  is  what  is  meant 
by  the  argument  and' by  the  decision  of  the  supreme  court  of  Tennessee, 
then,  there  being  no  such  judgment  averred  in  this  bill,  the  whole  struct- 
ure would  fail;  but,  if  it  be  meant  only  that  a  state  of  facts  must  be 
shown  which  would  entitle  the  carrier  liable  to  invoke  the  equities,  that 
showing  could  be  made  contemporaiieously  by  this  bill,  as  it  is  attempted 
to  be  done  by  it,  and  the  carrier  is  not  an  indispensable  party,  except 
to  hold  him  liable  and  collect  the  money  from  him,  and  the  fire  company 
has  no  concern  with  that.  But  if  he  be,  in  the  suit  as  we  have  arranged, 
the  carrier  and  the  fire  company  are  both  defendants  along  with  each 
other,  and  there  is  no  adversity  of  record  in  the  matter  of  citizenship  and 
corporation  domicile.  Moreover,  if  this  judgment  against  the  carrier  be 
necessary,  it  must  be  in  favor  of  the  owner,  who  is  a  party  of  the  second 
part  to  the  bill  of  lading.  It  is  his  contract,  and  he  must  sue  on  it. 
He  is  not  in  this  record,  and  has  been  dispensed  with  by  the  plain tifis 
in  behalf  of  the  marine  insurance  companies;  and  why  may  not  the  car- 
rier— the  other  party  to  the  bill  of  lading — be  dispensed  with  in  behalf 
of  the  marine  companies  in  this  showing  that  must  be  made  to  charge 
the  carrier  in  the  controversy  between  the  marine  and  fire  companies? 
It  might  be,  under  some  holdings  on  the  subject  of  the  requirement  of  a 
preliminary  judgment  against  the  carrier,  that  that  controversy  which 
the  marine  companies  have  each  with  each  of  the  fire  companies  would 
have  to  await  the  process  of  procuring  a  judgment  at  law  against  the  car- 
rier, but  that  circumstance  does  not  connect  them  together  inseparably 
in  the  sense  of  our  removal  acts.  Nor  does  the  circumstance  that  the 
plaintiffs  are  allowed  graciously  to  pretermit  this  independent  and  sepa- 
rate action  at  law  against  the  carrier,  and  to  proceed  without  the  requi- 
site judgment  at  law  in  a  bill  against  all  at  once,  in  which,  for  the  plain- 
tifis'  sole  advantage,  this  requisite  judgment  may  be  declared  contempo- 
raneously with  a  declaration  of  the  plaintiffs'  equities  against  the  fire 
companies,  make  the  carrier  any  more  indispensable  to  the  controversy 
with  the  fire  companies  than  the  carrier  would  be  if  there  were  two  suits, 
one  at  law  against  the  carrier  and  the  other  in  equity  against  the  fir^ 
companies.  If  this  be  not  so,  then  the  plaintiffs  would  have  an  advan- 
tage on  this  subject  of  removal  which  it  would  not  have,  and  could  not 
have,  if  the  two  suits  were  brought,  as  possibly  they  ought  to  be,  in  strict 
right,  as  between  law  and  equity  jurisdictions,  as  we  have  them  in  the 
federal  courts,  and  to  which  we  must  look  in  determining  our  jurislic- 
tion.  In  other  words,  we  must  treat  this  case,  so  far  as  the  fire  o  m- 
panies  are  concerned  on  their  petition  for  removal,  because  of  a  sep  ra- 
ble  controversy,  as  if  the  plaintiff  had  procured  a  judgment  at  law  aga  ast 
the  carrier,  and  were  proceeding  against  the  fire  companies  to  enf<  rce 
their  equities  arising  out  of  it.  The  carrier  is  not,  then,  an  indispei  sa- 
ble party. 

We  come  now  to  a  case  arranged  with  the  second  of  the  plaintiff  c<  m- 
paniesy  the  Atlantic  Mutual  of  New  York,  as  the  sole  plaintiff.     £  ^re 
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our  jnrisdictian  might  be  more  doubtful,  possibly,  but  the  same  reason- 
ing of  this  opinion  would  sustain  it  as  tbat  of  the  Connecticut  cor- 
poration seeking  removal.  Yet  it  is  not  necessary.  Having  jurisdic- 
tion in  the  suit  already  arranged,  we  have  it  as  to  this  plaintiff,  who  has 
joined  this  suit  in  a  common  cause  with  others  where  there  is  a  separa- 
ble controversy;  and  no  matter  if  separately  we  could  not  acquire  juris- 
diction, yet  by  that  union  of  its  own  choosing  we  have  acquired  it.  This 
is  well  settled.  The  same  is  true  of  the  Rhode  Island  plaintiff,  but  our 
jurisdiction  there  would  be  complete  if  that  plaintiff  had  proceeded  alone. 

Now,  we  come  to  the  New  York  defendant  fire  companies,  two  of  them 
asking  for  removal.  If  alone  they  could  not  have  it,  the  Connecticut 
removal  has  brought  them  along;  but  I  think  their  own  removal  is  good 
as  against  the  leading  plaintiff,  the  Insurance  Company  of  North  Amer- 
ica, a  Pennsylvania  corporation,  and  that  is  sufficient.  As  against  the 
plaintiff  the  Atlantic  Mutual  of  New  York,  of  course  we  could  not  have 
jurisdiction  over  any  controversy  with  these  New  York  removing  defend- 
ants, but,  united  with  other  controversies  of  other  removing  defendants 
of  which' we  have  equity  jurisdiction,  we  have  it  over  these  also.  The 
Louisiana  corporation  asking  removal  has  a  complete  right.  It  is  said 
the  suit  has  been  dismissed  as  to  it,  but  there  is  no  such  order  in  the 
record,  and  the  amended  bill  asking  to  dismiss  was  not  filed  tUl  after  the 
removal,  and  it  is  well  settled  that  no  change  of  parties,  after  petition 
filed,  can  affect  the  right  pf  removal.  As  to  the  alien  corporations  ask- 
ing removal,  we  need  not  decide,  since  the  others  will  bring  it  along; 
but  I  wish  to  reserve  my  own  opinion  about  the  act  of  1887  .in  its  rela- 
tion to  aliens  seeking  to  remove  a  suit  in  which  there  is  a  separable  con- 
troversy between  citizens  of  different  states.  The  decision  of  the  su- 
preme court  of  the  United  States,  cited  by  counsel,  was  under  the  act 
of  1875,  and,  while  Mr.  District  Judge  Foster  adopts  it  as  to  the  act 
of  1887,  the  language  and  structure  of  that  act  are  peculiar,  and  it  says, 
in  so  many  words,  that  either  one  or  more  of  the  defendants  actually  in- 
terested in  such  controversy  may  remove  said  suit.  King  v.  Comdl,  106 
U.  S.  398,  1  Sup.  Ct.  Rep.  312;  Woodrum  v.  Clay,  33  Fed.  Rep.  897. 

Now,  if  an  alien  were  actually  interested  in  the  controversy,  why  does 
not  this  language  entitle  him  to  remove?  It  has  been  decided  that  it 
does  authorize  a  citizen  of  the  same  state  in  which  the  suit  is  brought, 
otherwise  excluded  from  the  benefits  of  the  act,  to  remove  it;  and  why 
not  any  defendant,  even  an  alien?  Stanbrough  v.  Oook^  38  Fed.  Rep. 
369.  The  test  is  actual  interest  in  the  separable  controversy.  But  this 
we  need  not  and  do  not  decide  now,  for  the  reasons  stated.  It  will  be 
observed  that  we  have  placed  this  case  within  the  category  of  those  to 
which  the  leading  case  of  Barney  v.  Latham^  103  U.  S.  205,  belongs, 
and  have  endeavored  to  show  that  it  does  not  belong  to  the  category  of 
Graves  v.  C&rUn,  132  U.  S.  671,  10  Sup.  Ct.  Rep.  196.  And  we  need 
cite  none  other  of  the  numerous  decisions.  On  the  distinctions  between 
these  two,  the  right  of  removal  depends.  These  are  the  cases  typical  of 
the  principle  upon  which  all  must  depend.  Mr.  District  Judge  Shiras, 
in  Stanbrough  V,  Gook,  38  Fed.  Rep.  369,  has  instructively  stated  the  test 
v.50F.no.3— 17 
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rule  to  be,  '4f  the  plaintiff  has. a  cause  of  action  in  tort  or  upon  contract 
against  several  defendants,  which  is  joint,  or,  being  joint  and  several,  is 
declared  on  jointly  by  the  plaintiff,  the  defendants  cannot,  by  tendering 
separate  issues  in  their  answers,  create  separable  controversies,  so  as  to 
authorize  a  removal  of  the  cause.''  But  the  plaintiffs  here  cannot,  by 
joining  entirely  separate  and  distinct  causes  of  action,  some  legal  and 
some  equitable,  upon  each  and  every  bill  of  lading,  upon  each  and  every 
policy  of  insurance,  and  upon  the  contract  of  the  compress  company, 
severable  alike,  also,  as  to  themselves^  so  that  each  and  every  marine 
company  has  each  and  every  cause  of  action  all  to  itself  upon  all  these 
contracts,  possessing  not  one  single  element  of  joint  right  or  joint  liabil- 
ity among  them  all,  defeat  the  federal  jurisdiction  over  any  one  of  them, 
where  the  conditions  of  the  removal  act  are  complied  with  in  time,  and 
any  of  the  proper  defendants  make  the  application.  Overrule  the  mo- 
tion. 

Note.  I  find  upon  re-examination  of  the  record  that  the  ^^  C,  V.  &  0.  Line  '*  is  attached 
as  a  non-resident  under  the  Tennessee  Code,  and  garnishments  were  issued  on  that  at- 
tachment. But  it  is  stiU  plain  that  this  garnishment  of  the  fire  companies  was  only  inci- 
dental to  the  suit  as  against  the  C,  V.  &  C.  Line,  and  did  not  at  all  affect  the  fact  that  the 
fire  companies  aro  made  parties  on  their  own  account,  and  are  sued  in  that  capacity. 
The  fact  that  they  are  also  garnishees  as  to  a  co-defendant,  and  occupy  this  dual  rela- 
tion to  the  record,  does  not  in  any  sense  change  the  attitude  of  the  case  in  this  matter 
of  the  removability  of  the  suit.  If  they  were  discharged  as  garnishees  on  their  answer 
to  that  process  that  they  owed  nothing,  they  would  still,  on  this  record,  be  parties  to 
the  suit,  and  would  be  compelled  to  answer  such  decree  for  contribution  or  other  relief 
as  might  be  given  against  them. 


Casey  v.  Vassob  et  al, 
(Circuit  Court,  D.  NebroBka,    July,  1883.) 

PuBLTO  Lands— JuBiBDionoN  of  Land  Offiobrs. 

The  courts  will  not,  by  reason  of  their  jurisdiction  of  the  parties  to  a  cause,  de- 
termine their  respective  rights  to  enter  or  purchase  from  the  Urited  States  a  tract 
of  the  public  land,  when  the  controversy  between  them  remains  pending  before  the 
land  department  of  the  government;  nor  will  they  pass  a  decree  thatwiU  render 
void  a  patent  when  issued.    Marqwez  v.  Frishie,  101  U.  B.  478,  applied. 

In  Equity.     On  demurrer  to  bill. 

The  complainant  in  her  bill  alleges  that  she  is  a  bona  fide  settler  upon 
80  acres  of  the  public  land  situated  within  the  Sac  and  Fox  reservation 
in  Richardson  county,  Neb.;  that  -she  became  an  actual  settler  and  oc- 
cupant upon  said  land  with  the  intent  of  purchasing  from  the  United 
States,  and  becoming  the  owner  thereof,  under  an  act  of  congress  author- 
izing its  sale,  approved  August  16, 1876,  (19  St.  p.  208;)  that  said  land 
was  duly  appraised,  as  required  by  said  statute,  at  $5  per  acre;  that  com- 
plainant, on  the  21st  day  of  June,  1878,  made  the  requisite  proof  before 
the  register  and  receiver  of  the  land  office  at  Beatrice,  Neb.,  and  that  she 
then  paid  to  the  receiver  of  said  land  office  the  sum  of  $133.34,  being 
the  first  payment  of  one  third  of  the  purchase  price,  and  thereupon  she 
was  allowed  to  enter  said  land^  and  received  from  said  officer  a  certificate 
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showing  the  said  facts.  The  bill  proceeds  to  aver  the  making  of  im- 
provements and  other  facts  tending  to  show  that  complainant  was  "an 
actual  settler  "  within  the  meaning  of  the  statutes.  It  is  further  averred  " 
that  on  the  26th  of  August,  1879,  the  defendant  Vassor  served  com- 
plainant with  notice  that  he  would  contest  her  right  to  enter  said  land, 
and  that  afterwards  a  trial  was  had  before  the  register  and  receiver,  who 
decided  in  complainant's  favor,  and  held  that  she  was  an  actual  settler; 
and  that  thereupon  said  Vassor  appealed  from  said  ruling  to  the  com- 
missioner of  the  general  land  office  at  Washington,  by  whom  the  deci- 
sion below  was  reversed,  and  it  was  declared  that  Vassor  had  the  right 
to  enter  the  land.  It  is  alleged  that  Vassor  was  not  an  actual  settler, 
and  had  no  right  to  enter  the  land,  and  that  the  decision  of  the  commis- 
sioner of  the  general  land  office  was  incorrect,  and  not  sustained  by  law; 
that  complainant  has  fully  complied  with  the  law,  and  the  respondent  Vas- 
sor has  not;  that  since  the  commencement  of  this  suit  respondents  have 
paid  one  or  more  installments  upon  the  land,  and  now  unjustly  claim  that 
one  or  both  have  the  exclusive  right  to  purchase,  and  that  they  have  ex- 
pelled complainant  from  the  land,  and  that  defendant  Vassor  has  exe- 
cuted a  deed  conveying  said  land  to  defendant  Quinlan,  who  is  charged 
with  notice  of  complainant's  rights.  It  is  not  alleged  that  a  patent  has 
been  issued  to  either  claimant.  The  prayer  is  for  decree  that  complain- 
ant has  the  first,  sole,  and  exclusive  right,  as  against  defendants,  to  en- 
ter and  become  the  purchaser  of  said  land,  and  iiiat  whatever  right  the 
respondents  may  have  is  subordinate  and  subject  to  her  rights,  and  held 
by  them  simply  as  trustees  for  her,  and  that  they  be  ordered  to  convey, 
etc. 

C,  OiUespie  and  E.  W,  Thjomas^  for  complainant. 

Manderson  &  Oongdon,  for  respondents. 

McCraky,  Circuit  Judge.  This  case  falls  clearly  within  the  principle 
announced  by  the  supreme  court  of  the  United  States  in  Marquez  v,  Fris- 
bie,  101  U.  S.  473.  It  is  there  held,  in  a  case  very  analogous  to  the  one 
before  us,  that  a  court  will  not,  by  reason  of  its  jurisdiction  of  the  par- 
ties, determine  their  respective  rights  to  a  tract  of  land  which  are  the 
subject-matter  of  a  pending  controversy  in  the  land  department,  nor  will 
it  pass  a  decree  which  will  render  void  a  patent  when  it  shall  be  issued. 
Relief  in  that  case  was  refused  because  it  appeared — '^Mrst^  that  defend- 
ants had  not  the  legal  title;  oecondy  that  it  was  in  the  United  States;  and, 
ihirdy  that  the  matter  was  still  infieriy  and  under  the  control  of  the  land 
officers."  For  the  same  reason  we  must  refuse  relief  in  the  present  case. 
The  efiect  of  a  decree,  if  one  were  rendered  in  accordance  with  the  prayer 
of  the  bill,  would  be  to  interfere  with  the  officers  of  the  government  while 
in  the  discharge  of  their  duties  in  disposing  of  the  public  lands,  and 
this  the  courts  will  not  do.  Litchfield  v.  Register,  9  Wall.  575;  Oaines 
V.  Thompson,  7  WaU.  347;  Secretary  v.  McGarrahan,  9  Wall.  298;  Marquez 
V.  Prisbie,  supra.  It  is  unnecessary  to  determine  the  question  whether 
the  decision  of  the  land  department  that  complainant  was  not  an  actual 
settler  is  the  decision  of  a  question  of  fact,  and,  in  the  absence  of  fraud, 
final  and  conclusive.     The  demurrer  to  the  bill  is  sustained. 
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BABLiNa  d  ol.  V.  Bane  of  British  North  Ambriga. 
{CiarcuU  Court  of  Appeals^  Ninth  Cireutt.    April  28, 1899.) 

1.  State  LBOisLATiON-^Surra  nr  National  Goubts. 

The  act  of  the  California  legislature  of  April  1,  1876,  entitled  "An  act  con- 
cerning corporations  and  persons  engaged  in  the  business  of  banking,"  does  not 
prohibit  snch  corporations  or  persons  from  maintaining  actions  in  the  national 
courts,  nor  has  the  legislature  the  power  so  to  do;  nor  does  fhe  act  apply  to 
business  done  by  a  foreign  corporation  without  the  state. 
9.  Note  Payable  to  Bearrb 

A  note  made  by  a  California  corporation  payable  to  itself  and  indorsed  in  blank, 
and  delivered  to  another,  is  a  note  payable  to  bearer;  and  a  foreign  corporation, 
which  subsequently  becomes  the  holder  thereof,  may  maintain  an  action  thereon  in 
the  national  courts  sitting  in  California,  af^alnst  a  citizen  thereof,  and  may  also 
maintain  such  action  against  such  citizen  who  is  a  stockholder  In  such  corporation, 
on  the  ground  of  his  statutory  liability  for  the  debts  of  the  corporation,  even  if  said 
note  is  payable  to  order. 
&  Jctbisdictxon. 

A  party  against  whom  a  judgment  is  rendered  in  a  district  or  circuit  court  may 
take  the  case  to  the  supreme  court  directly  on  the  question  of  jurisdiction,  if  the 
same  is  at  issue,  or  to  the  circuit  court  of  appeals  on  the  whole  case,  and  the  court 
of  appeals  may,  if  it  sees  proper,  certify  any  question  arising  therein  to  the  supremo 
court. 

46  Fed.  Rep.  S57,  afarmed. 
{SyUabvs  by  the  Cov/rt.) 

Error  to  the  Circuit  Court  of  the  Northern  District  of  California. 
At  Law.     Affirmed. 
Daniel  Tftftu,  for  plaintiffs  in  error. 
Carter  P.  Pomeroy^  for  defendant  in  error. 

Before  McKenna  and  Gilbebt,  Circuit  Judges,  and  DbabYi  District 
Judge. 

Dbadt«  District  Judge.  On  April  5, 1888,  the  Alaska  Improvement 
Company,  a  corporation  formed  under  the  laws  of  California,  drew  three 
bills  of  exchange  on  William  T.  Coleman  &  Co.,  citizens  of  the  state  of 
California,  payable  to  itself,  the  first  two  in  60  days,  and  the  third  in  90 
days,  after  date,  for  the  sum  of  $2,740,  $2,500,  and  $4,000,  respec- 
tively, and  on  the  same  day  indorsed  the  same  in  blank,  and,  before  ma- 
turity thereof,  transferred  and  delivered  the  same  to  said  Coleman  &  Co., 
who  subsequently,  and  before  maturity  thereof,  in  consideration  of  the 
amount  of  the  face  of  said  bills,  paid  them  by  the  plaintiff,  transferred 
and  delivered  the  same  to  it  in  the  state  of  Oregon;  and  on  April  27 « 
1888,  said  bills  were  duly  accepted  by  said  Coleman  &  Co.,  who  failed 
to  pay  them,  upon  due  presentation  for  that  purpose,  of  all  whi|h  the 
Alaska  Company  had  notice  and  neglected  to  pay  the  same. 

On  April  8,  1890,  this  action  was  commenced  in  the  circuit  co  irt  by 
the  plaintiff  against  the  defendants  Barling  and  Eva,  citizens  o  Cali- 
fornia, and  stockholders  of  said  Alaska  Company,  under  section  i  12  of 
the  Civil  Code  of  California,  which  provides  that — 

'*Each  stockholder  of  a  corporation  is  individually  and  personally  liable  for 
such  proportion  of  its  debts  and  liabilities  as  the  amount  of  stock  or  shares 
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owned  by  him  bears  to  the  whole  of  the  subscribed  stock  or  shares  of  the 
corporation,  and  for  a  like  proportion  only  of  each  debt  or  claim  against  the 
corporation." 

The  defendant  Eva  interposed  a  plea  in  abatement,  to  the  efifect  that 
the  plaintiff  could  not  maintain  the  action,  because  it  had  failed  to  file 
the  statements  concerning  its  business,  required  by  the  California  act  of 
April  1,  1876,  entitled  ^'An  act  concerning  corporations  and  persons  en- 
gaged in  the  business  of  banking,"  which  provides  that  no  corporation 
or  person  ''who  shall  fail  to  comply  with  the  provisions  of  this  law  shall 
maintain  or  prosecute  any  action  or  proceeding  in  any  of  the  courts  of 
this  state,"  to  which  plea  the  plaintiff  demurred,  and  the  court  sustained 
the  demurrer.     44  Fed.  Rep.  641. 

In  this  there  was  no  error.  The  statute  only  prohibits  an  action  in 
the  courts  of  the  state.  Neither  does  it  prohibit  the  transaction  of  bank- 
ing business  in  the  state,  but  simply  provides  that  the  parties  failing  to 
file  the  required  statement  shall  be  denied  access  to  the  courts  of  the 
state.  Nor  is  it  in  the  power  of  the  state  legislature  to  prohibit  the  plain- 
tiff from  maintaining  an  action  in  this  court  if  it  would. 

While  it  is  admitted  that  such  legislature  may  limit  the  right  or  capac- 
ity of  a  foreign  corporation  to  do  business  or  acquire  property  within 
the  limits  of  the  state  absolutely,  or  except  upon  compliance  with  con- 
ditions precedent  thereto,  it  is  well  established  that  it  cannot  in  anyway 
limit  or  restrain  the  jurisdiction  of  the  national  courts.  Bank  v.  Trover^ 
7  Fed.  Rep.  146;  Phdpa  v.  O'Brien  Cb.,  2  Dill.  518;  Bailroad  Co.  v. 
WkUtm,  18  Wall.  270. 

But  the  defendant,  having  pleaded  over  under  rule  9  of  the  circuit 
court,  is  deemed  to  have  waived  the  matter  in  abatement. 

Besides,  the  business  of  the  purchase  of  these  bills  of  exchange  took 
place  in  the  state  of  Oregon,  and  beyond  the  jurisdiction  of  the  state  of 
California.  The  act  is  intended  to  regulate  business  done  in  the  state, 
and  not  otherwise. 

Afterwards,  on  January  2,  1891,  a  demurrer  was  taken  to  the  com- 
plaint on  the  ground  that  the  court  had  not  jurisdiction  of  the  defend- 
ants, because  the  plaintiff  sued  as  assignee  of  certain  bills  of  exchange, 
in  which  the  drawer,  drawee,  and  payee  are  citizens  of  California. 

The  circuit  court  overruled  the  demurrer,  (46  Fed.  Rep.  357;)  and  in 
this  we  find  no  error. 

The  demurrer  was  based  on  the  provision  in  section  1  of  the  judiciary 
act  of  1888,  which  provides  as  follows : 

''Nor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit,  except 
upon  foreign  bills  of  exchange,  to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action  in  favor  of  any  assignee,  or  of  any  subsequent 
holder,  if  snch  instrument  be  made  payable  to  bearer,  and  be  not  made  by  any 
corporation,  unless  such  suit  might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents  if  no  assignment  or  transfer  had  been  made.*' 

And  first,  if  this  action  is  to  be  considered  an  action  by  an  assignee  to 
recover  the  contents  of  a  chose  in  action,  the  circuit  court,  nevertheless, 
had  jurisdiction,  because  the  bills  were  made  by  a  corporatioui  and  pay- 
able to  bearer. 
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The  rule  is  this:  A  bill  or  note  made  by  a  person  payable  to  himself 
or  to  his  order,  when  indorsed  by  him  and  delivered  to  another,  be- 
comes, in  legal  effect,  payable  to  the  bearer  thereof,  and  may  be  so  sued' 
on.  It  is  simply  a  roundabout  way  of  making  the  paper  paj'able  to 
bearer.  Tied.  Com.  Paper,  §  20;  Daniel,  Neg.  Inst.  §  ISOy  Bank  ▼. 
AUey,  79  N.  Y.  536. 

But  the  present  action  is  not  really  founded  on  an  assignment  of  the 
bills,  but  on  the  liability  created  by  said  section  322  of  the  Civil  Code, 
In  this  action  the  assignment  of  the  bills  of  exchange  is  a  mere  ingre- 
dient or  inducement.  By  reason  or  means  thereof  the  plaintiff  became 
and  was  a  creditor  of  the  AJaska  Improvement  Company.  In  this  con- 
dition the  statute  operated  and  gave  it  a  right  of  action  against  the  de- 
fendants, as  stockholders  of  the  corporation,  for  the  amount  of  its  claim 
against  the  latter. 

This  was  an  original  right,  then  created,  which  did  not  exist  before 
or  otherwise.  It  never  existed  in  favor  of  William  T.  Coleman  &  Co. , 
the  assignor  of  the  plaintiff,  but  only  in  favor  of  the  plaintiff  against  these 
defendants. 

The  case  of  Bvllard  v.  Bell,  1  Mason,  243,  is  a  strong  case  in  point. 
An  assignee  of  certain  choses  in  action,  to  wit,  bank  notes,  made  by  a 
banking  corporation,  brought  an  action  against  a  stockholder  of  the  bank 
to  enforce  a  liability  imposed  upon  him  for  the  debts  of  the  bank.  The 
parties  were  citizens  of  different  states,  but  the  defendant  objected  that 
the  court  was  without  jurisdiction,  because  it  did  not  appear  that  the 
plaintifiPs  assignor  cdlild  have  maintained  the  action.  In  overruling  this 
objection,  Mr.  Justice  Story  said : 

*'Rut  the  present  action  is  not  founded  on  any  assignment.  It  is  an  orig- 
inal action,  created  by  the  statute  between  the  present  parties,  and  never  bad 
any  existence  between  other  parties.  The  debt  which  the  plaintiff  claims 
from  the  defendant  is  a  sum  which  the  latter  never  owed  to  any  other  person. 
It  is  a  chose  in  action  originally  vested  under  the  statutes  in  the  present  plain- 
tiff, and  which  has  never  been  assigned.  To  be  sure  a  title  to  the  bank  notes 
stated  in  the  declaration  forms  an  ingredient  in  the  case;  but  it  is  not  all  of 
his  case.  It  is  but  matter  of  inducement  to  his  action.  How,  then,  is  it  pos- 
sible for  the  court  to  say  that  it  has  no  jurisdiction  of  this  case,  when  the  par- 
ties are  citizens  of  different  states,  and  there  never  has  been  any  assignment 
of  the  present  cause  of  action,  and  the  original  parties  in  whom  it  first  vested 
are  before  the  court?  Neither  the  district  judge  nor  myself  has  the  slightest 
hesitation  in  overruling  the  motion." 

The  defendants  filed  an  answer,  denying  the  allegations  of  the  cona- 
plaint  on  information  and  belief.  Said  answer  also  contained  a  plea  in 
bar  of  the  action,  which  was  nothing  more  than  the  demurrer  filed  to 
the  complaint,  to  wit,  that  the  plaintiff's  assignor  could  not  have  main- 
tained the  action,  and  therefore  the  court,  under  section  1  of  the  udici- 
ary  act  of  1888,  was  without  jurisdiction. 

On  the  trial  the  court  gave  judgment  for  the  plaintiff,  and  in  thi|  there 
was  no  error. 

It  has  been  suggested  by  counsel  for  the  plaintiff  in  error  that,  under 
section  5  of  the  act  of  1891,  we  should  certify  this  case  to  the  si  preme 
court,  on  the  question  of  jurisdiction;  the  same  being  put  at  issue  in  the 
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case  by  fhe  demurrer  to  the  complaint,  as  well  as  the  plea  in  bar.  Said 
section  5  provides — 

"That  appeals  or  writs  of  error  may  be  taken  from  the  district  courts  or  from 
the  existing  circuit  courts  direct  to  tlie  supreme  court  in  the  following  cases: 
In  any  case  in  which  the  jurisdiction  of  the  court  is  at  issue.  In  such  cases 
the  question  of  Jurisdiction  alone  shall  be  certitied  to  the  supreme  court  from 
the  court  below  for  decision." 

This  court  of  appeals  cannot  be  the  "court  below"  here  meant.  The 
statute  is  providing  for  appeals  or  error  from  the  district  and  circuit  courts, 
and  not  the  court  of  appeals,  and  the  "court  below  "  must  be  one  of  these. 

In  McLish  v.  Roff;Ul  U.  S.  668,  12  Sup.  Ct.  Rep.  118,  the  supreme 
court,  in  considering  this  statute,  say: 

"When  that  judgment  [Anal]  is  rendered,  the  party  against  whom  it  is  ren- 
dered must  elect  whether  he  will  take  his  writ  of  error  or  appeal  to  the  su- 
preme court  upon  the  question  of  jurisdiction  alone,  or  to  the  circuit  court  of 
appeals  upon  the  whole  case.  If  the  latter,  then  the  circuit  court  of  appeals 
may,  if  it  deems  proper,  certify  the  question  of  jurisdiction  to  this  court." 

— ^And  this  it  would  do  under  section  6  of  the  act  of  1891 ,  which  gives  this 
court  the  power  to  certify  questions  of  law  to  the  supreme  court,  con- 
cerning which  it  desires  instruction  for  its  decision. 

We  do  not  think  it  necessary  to  certify  so  plain  a  question  as  the  ju- 
risdiction of  the  circuit  court  in  this  case  to  the  supreme  oonrt  for  in- 
structions. 

The  plaintiff  in  error  might  have  taken  the  case  to  the  snpreme  ooort 
on  that  question,  instead  of  to  this  court  upon  the  whole  < 

The  judgment  of  the  court  below  is  affirmed. 

McKjbmma,  Circuit  Judge.     I  concur  in  the  judgment* 


HrrcH€X)CK  d  al.  v.  Galveston  Wharf  Co. 

iCircuU  Courty  E.  D.  Texas,    March  Term,  18S0.) 

Oarxisbicbnt— EiQurrABLB  Dbfbnsbs— Trust  Pbofbrtt. 

When  ft  oorporation  is  teryed  as  garnishee,  under  Seas,  Laws  Tex.  1o7d,  p. 
102,  in  respect  to  shares  of  its  stock  held  by  a  judgment  debtor,  it  may  set  up  as  a 
defense  that  the  stock  is  held  by  the  latter  as  a  trastee  merely,  and  is  not  subject 
to  sale  for  his  debts,  notwithstanding  that  such  defense  is  equitable  in  its  nature. 

Municipal  Corporations— Public  Propbrtt— Liabilitt  for  Dbbts. 

The  property  of  the  city  of  Qalveston  in  its  water  front  was  held  for  the  benefit 
of  the  puDlic,  and  was  not  alienable  without  the  consent  of  the  legislaturei*  nor 
subject  to  be  taken  under  legal  process  for  the  city's  debts. 

Bam  B— Stock  in  Ck)RPORATiON8. 

The  sale  by  the  city  of  its  property  in  the  water  front  to  the  Oalyeston  Wharf 
Company,  in  consideration  of  certain  shares  of  stock  in  such  company,  derived  aU 
Its  validity  from  the  confirmatory  act  of  the  state  legislature,  dated  June  23»  1870; 
and  as  that  act  declared  that  the  stock  should  be  held  in  trust  for  the  inhabttanta 
of  the  city,  and  not  subject  to  assignment^  pledge,  or  mortgage,  **or  any  liability 
for  debt  whatever, "  except  by  coosent  of  four  fifths  of  the  qualified  votera,  tM 
stock  is  not  subject  to  sale,  under  process  of  garuishment»  to  satisfy  m  judgmiii 
against  the  city. 
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4.  Samb— DirrDBNDS. 

The  trust  attaches  to  dividends  upon  the  stock  as  well  as  the  stock  Itself,  and 
they,  too,  are  exempt  from  sale  for  the  city's  debts. 

At  Law.  Proceeding  in  garnishment  brought  by  D.  G.  Hitchcock 
&  Co.  against  the  Galveston  Wharf  Company  to  subject  certain  shares 
of  its  stock  held  by  the  city  of  Galveston  to  pay  a  judgment  against 
the  city.     Decree  of  sequestration  refused. 

The  second  and  third  sections  of  an  act  of  the  legislature  of  Texas 
entitled  "An  act  to  provide  for  the  sale  of  the  shares  in  any  joint-stock 
or  incorporated  company  on  execution,"  approved  March  13,  1875, 
(Sess.  Laws  1875,  p.  102,)  provided  that— 

"In  any  case  where  the  plaintiiT  has  recovered  a  final  judgment  against  the 
defendant,  and  the  same  is  unsatisfied,  if  the  plaintiff,  his  agent  or  attorney, 
should  file  an  afiidavit  In  the  court  where  such  judgment  was  obtained,  to  the 
effect  that  such  judgment  is  unsatisfied  either  in  whole  or  in  part,  and  that 
the  defendant  is  the  owner  of  shares  in  the  capital  stoclc  of  any  juiut-stock  or 
incorporated  company  in  this  state,  and  tliat  he  Itnows  of  no  other  or  a  suf- 
ficient amount  of  property  belonging  to  the  defendant  out  of  which  said  judg- 
ment can  be  made,  the  court  in  which  such  judgment  is  pending  should  issue 
a  writ  of  garnisiiment  against  such  corporation.  *  *  *  If,  on  the  com- 
ing in  of  the  answer  of  any  such  joint-stock  or  incorporated  company,  it 
should  appear  that  the  defendant  is  the  owner  of  any  shares  in  such  company 
or  corporation,  *  *  *  the  court  should  oi*der  and  decree  a  sale  of  a  sufii- 
cient  portioji  of  the  shares  of  such  company,  describing  them,  in  such  judg- 
ment, as  shall  be  sufficient  to  pay  the  debt  of  the  plaintiff,  and  all  costs  of 
suit  and  garnishment." 

On  May  9,  1879,  the  plaintiff's  recovered  in  this  court  a  judgment 
against  the  city  of  Galveston  for  $117,550.  On  June  9,  1879,  an  exe- 
cution was  issued  on  said  judgment,  and  on  the  same  day  returned 
unsatisfied,  and  said  judgment  still  remains  unsatisfied.  On  the  same 
day  Hitchcock  &  Co.  filed  in  this  court  a  petition,  verified  by  affidavit, 
in  which  the  foregoing  facts  were  recited,  and  in  which  it  was  alleged 
that  the  judgment  debtor,  the  city  of  Galveston,  was  the  owner  of  shares 
in  the  corporate  stock  of  the  Galveston  Wharf  Company,  a  company  in- 
corporated by  the  laws  of  Texas,  and  residing  and  doing  business  in  said 
city  of  Galveston,  and  realizing  and  declaring  dividends  to  its  stockhold- 
ers, including  the  city  of  Galveston,  and  that  there  was  no  other  suffi- 
cient property  belonging  to  the  judgment  debtor  out  of  which  the  judg- 
ment aforesaid  could  be  made.  Thereupon  the  plaintiffs  prayed  for  a 
writ  of  garnishment  against  the  Galveston  Wharf  Company,  requiring  it 
to  answer  what  number  of  shares  of  its  capital  stock  was  owned  by  the 
city  of  Galveston,  and  the  par  value  thereof;  and  also  what  were  its  lia- 
bilities to  the  city  of  Galveston;  and  also  what  effects  of  said  city  t  had 
in  its  possession,  and  what  credits  and  effects  of  said  city  then  wero 
in  the  hands  of  any  other  person,  to  the  best  of  its  knowledge  and  >elief; 
and  that  at  its  next  term  this  court  would  order  a  sale  of  said  shj  res  of 
stock,  that  the  proceeds  thereof  might  be  applied  to  the  payment  <  f  said 
judgment.  On  the  same  day  (June  9,  1879)  a  writ  of  garnishme  it  was 
issued,  and  on  the  next  day  served  on  the  Galveston  Wharf  Com  Miny. 
The  wharf  company,  on  November  6,  1879,  filed  pleas  to  the  ju  isdio- 
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tion,  demurrers,  and  an  answer  to  the  writ  of  garnishment,  and  the  af- 
fidavit on  which  it  was  based. 

The  answer  set  forth  that  at  the  date  of  the  service  of  the  writ  or  gar- 
nishment the  city  of  Galveston  was  tlie  owner  of  6,222  shares  of  the  cap- 
ital stock  of  the  wharf  company,  for  which  it  held  a  certificate  dated 
March  1,  1869,  each  share  being  for  the  sum  of  $100.  That  the  fpun- 
dation  and  nature  of  the  right  and  title  of  the  city  to  said  stock  was  as 
follows:  The  property  of  said  wharl  company  consisted  of  lands  upon 
the  Bay  of  Galveston,  constituting  the  water  front  of  the  city,  and  ex- 
tending to  the  channel,  and  covering  the  extension  of  the  streets  of  the 
city  of  said  channel  portion,  and  extending  from  east  to  west  in  front 
of  the  city  from  Tenth  to  Forty-First  streets,  inclusive,  and  of  wharves 
built  over  said  lands  and  a  portion  of  said  streets  to  the  channel  of  the 
bay  and  harbor,  and  in  the  franchise  of  collecting  tolls  and  wharfage. 
That  prior  to  March  1,  1879,  the  city  owned  no  right  or  interest  in  said 
wharf  company,  but  claimed  right  to  the  said  water  front  by  reason  of 
a  public  dedication  thereof,  and  by  virtue  of  an  act  of  the  legislature  of 
Texas,  December  8,  1851,  which  authorized  it  to  open  to  the  harbor 
or  channel  of  the  bay  all  its  streets  running  north  and  south,  and  to 
erect  wharves  at  the  ends  of  said  streets,  and  charge  wharfage;  and  (sec- 
tion 3)  to  fill  up  such  portions  of  the  water  front,  lying  between  ordinary 
low-tide  watermark  and  the  channel  on  the  bay  side,  as  the  city  might 
deem  necessary  for  public  purposes;  and  by  said  act  (section  4)  the  state 
relinquished  to  the  city  all  the  rights  and  privileges  above  mentioned, 
provided  that  nothing  in  the  said  third  and  fourth  sections  should  be 
construed  to  affect  any  l^al  title  to  wharf  privileges  held  by  any  per- 
sons in  said  city.  That  litigation  arose  between  the  city  and  certain 
claimants  of  wharf  property  and  privileges,  which  resulted  in  a  decision, 
reported  in  23  Tex.  349-410,  inclusive.  That  said  litigation  was  re- 
vived in  1866,  by  a  new  suit  commenced  by  the  city  of  Galveston 
against  the  Galveston  Wharf  Company  (which  had  in  the  mean  time 
been  organized)  and  a  number  of  other  claimants  to  wharf  property. 
That  said  suit  was  finally,  on  April  1,  1869,  compromised  and  settled 
between  the  city  and  wharf  company,  which  compromise  and  settlement 
was  embodied  in  a  consent  decree  made  by  the  court,  as  follows: 

"The  Mayor,  Aldermen,  and  Inhabitants  of  the  City  of  Galveston  v.  The 
Galveston  Wharf  Company.  This  day  the  above  cause  came  on  to  be  heard, 
and  leave  is  granted  to  both  parties  to  amend  their  pleadings,  and  amendments 
were  filed;  and  thereupon  the  parties  announced  themselves  ready  for  trial, 
and  waived  a  Jury,  and  submitted  tliis  cause  to  the  court;  and  further  an- 
nounced that  the  said  parties,  plaintiff  and  defendant,  had  agreed  upon  the 
terms  of  a  final  settlement  and  compromise  between  said  parties,  and  that  the 
same  should  be  entered  as  the  decree  and  judgment  of  the  court  herein,  all 
errors  and  exceptions  thereto  being  waived;  and  the  terms  of  said  judgment 
and  decree  appearing  to  the  court  to  be  reasonable  and  fair,  and  for  the  public 
interests  involved:  Therefore  it  is  considered,  ordered,  adjudged,  and  decreed 
by  tlio  court  that  the  present  capital  stock  of  the  Galveston  Wharf  Company, 
consisting  of  twelve  thousand  four  hundred  and  forty-four  shares  of  stoclc, 
of  $100  per  share,  amounting  in  the  aggregate  to  $1,244,400,  shall  be  increased 
full  one  half  thereof*  viz.»  by  six  thousand  two  hundred  and  twenty-two 
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shares,  of  4^100  each,  amounting  to  the  sura  of  $622,200,  which  said  stock,  of 
said  sum  of  $622,200,  shall  be  the  property  of  the  mayor,  aldermen,  and  in- 
habitants of  the  city  of  Galveston,  and  the  same  shall  stand  and  remain  on 
the  books  of  said  company  as  the  property  of  said  mayor,  aldermen,  and  in« 
habitants  of  the  city  of  Galveston ;  and  the  equal,  undivided  one  third  of  the 
property  of  said  company  to  be  consolidated  and  vested  in  it  by  this  decree 
shall  be  owned  by  said  city,  and  represented  by  its  said  stock;  and  the  said 
stock,  and  the  rights  and  interests  therein,  and  in  said  property  of  said  mayor, 
aldermen,  and  citizens  of  the  city  of  Galveston,  shall  be  in  trust  for  the  pres- 
ent and  future  inhabitants  of  the  city  of  Galveston,  and  all  and  every  part 
thereof  shall  be  inalienable,  and  not  subject  to  conveyance,  assignment,  trans- 
fer, pledge,  mortgage,  or  any  liability  for  debt  whatever,  or  in  any  other  man- 
ner than  by  a  vote  of  four  fifths  of  all  the  qualified  voters  of  said  city  in  favor 
of  some  clear  and  specific  proposition  therefor.  The  dividends  and  net  earn- 
ings of  said  stock  shall  be  regularly  paid  to  said  mayor,  aldermen,  and  inhab- 
itants of  the  city  of  Galveston,  to  be  disbursed  and  expended  for  the  public 
good  and  benefit  of  said  present  and  future  inhabitants  of  said  city;  and  that 
the  said  plaintiffs  shall  be  represented  by  three  directors  in  the  board  of  direct- 
ors of  said  company,  one^of  whom  shall  be  the  mayor  of  said  city,  who  shall  be 
one  of  the  committee  on  finance,  another  shall  be  an  alderman  of  said  city,  and 
the  third  shall  either  be  an  alderman  or  citizen  of  said  city,  both  to  be  elected 
by  the  common  council  of  said  city;  the  other  six  directors  of  said  company 
to  be  elected  by  the  remaining  stockholders  of  said  company,  exclusive  of  the 
stock  of  said  city.  And  it  is  further  expressly  understood  and  agreed  between 
the  parties,  and  is  so  ordered,  adjudged,  and  decreed,  that,  in  all  the  stock- 
holders^ meetings  of  said  company,  no  measure  shall  be  adopted,  and  no  vote, 
act,  or  proceeding  shall  be  valid,  unless  by  a  vote  of  three  fourths  of  all  the 
stock  of  said  company,  exclusive  of  the  said  stock  of  the  plaintiff.  In  consid-^ 
oration  of  all  which  it  is  further  agreed  between  the  parties,  and  is  now  con- 
sidered, ordered,  adjudged,  and  decreed  by  the  court,  that  all  the  property, 
rights,  and  claims,  of  every  kind  and  description,  (except  certain  lots  and 
property  hereinafter  specified,)  of  the  said  Galveston  Wharf  Company,  and 
also  all  the  right,  title,  Interest,  and  claim,  of  every  kind  and  description  what- 
soever, of  the  said  mayor,  aldermen,  and  inhabitants  of  the  city  of  Galveston, 
in  and  to  all  the  land  and  ground  extending  from  the  shore  or  ordinary  high- 
water  mark  of  the  island  of  Galveston,  to  the  channel  of  the  bay  or  harbor, 
from  and  including  the  street  known  on  the  map  or  plan  of  the  said  city  of 
Galveston  as  '  Ninth  Street,'  on  the  east,  to  and  including  the  street  known 
as  '  Thirty-First  Street,'  on  the  west,  including  all  the  ground  known  as  the 
'Fiats'  within  said  limits,  and  also  all  rights,  capacity,  powers,  and  claims 
of  said  plaintiffs  to  build  and  erect  wharves,  and  take  and  receive  wharfage 
therefor,  at  the  end  of  streets  now  or  hereafter  running  or  extending  to  said 
channel,  be,  and  the  same  are  hereby,  vested  in  the  said  Galveston  Consoli- 
dated Wharf  Company,  and  to  be  henceforth  the  corporate  property,  right,  and 
title  of  the  Galveston  Wharf  Company,  and  owned,  held,  possessed,  controlled, 
used,  and  administered  by  said  company;  all  the  united  and  consolidated  prop- 
erty, rights,  and  claiips  being  represented  by  said  aggregate  of  81,866,000, 
the  original  two  thirds  thereof  held  by  the  present  stockholders,  and  one  tlird 
by  the  said  plaintiff,  in  trust  as  aforesaid." 

The  answer  further  alleged  th^t  this  decree  was  afterwards  ratified  nd 
confirmed  by  an  act  of  the  legislature  of  Texas  of  date  June  23,  18  TO, 
as  follows: 

.  "An  act  to  confirm  the  compromises  and  settlements  between  the  corp  ra- 
tion of  the  city  of  Galveston,  the  Galveston  City  Company,  the  Housto  i  & 
Galveston  Wharf  &  Press  Company,  and  the  Galveston  Wharf  Comps  ny. 
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Whereas,  on  the  8th  day  of  December,  1851,  an  act  was  passed  by  the  legis- 
lature entitled  *  An  act  granting  certain  powers  to  the  corporation  of  Galveston 
city,'  and  on  the  16th  day  of  February,  1862,  an  act  was  passed  entitled  *An  act 
supplementary  to  an  act  granting  certain  powers  to  the  corporation  of  Gal- 
veston city,'  approved  December  8,  1851;  and  whereas,  litigation  in  regard  to 
the  property  known  as  the  *  Flats,'  within  the  corporate  limits  of  said  city, 
existed  tor  many  years,  retarding  the  improvement  and  prosperity  of  said  city, 
which  said  litigation  was  compromised  and  settled  by  a  consent  decree,  ren- 
dered in  the  district  court  of  Brazoria  county  on  the  first  day  of  April,  1869, 
in  a  suit  wherein  the  said  corporation  of  the  city  of  Galveston  was  plaintiff, 
and  the  wharf  company  was  defendant,  and  by  a  further  consent  decree,  ren- 
dered in  said  district  court  on  the  2d  day  of  November,  1869,  in  a  suit  wherein 
the  Galveston  City  Company  was  plaintiff,  and  the  corporation  of  the  city  of 
Galveston  was  defendant,  and  by  a  sale  by  the  Houston  and  Galveston  Wharf 
and  Press  Company  to  the  said  Galveston  Wharf  Company:  Therefore  be  it 
enacted  by  the  legislature  of  the  state  of  Texas  that  the  said  compromises  and 
settlements  between  said  parties,  and  the  said  decrees  of  the  district  court  of 
Brazoria  county,  recited  in  the  preamble  hereto,  are  in  all  respects  validated, 
ratified,  and  confirmed:  provided,  that  this  act  shall  not  be  construed  to  affect 
the  right  of  claim  of  any  person  whatever,  not  a  party  to  said  suits,  decrees, 
or  compromises.    Approved  June  23,  1870." 

The  answer  further  alleged  that  the  said  city  had  obtained  said  shares 
of  stock,  and  now  held  the  same  by  virtue  of  said  compromise  decree 
so  confirmed  by  the  act  of  the  legislature;  that  since  the  service  of  the 
writ  of  garnishment  dividends  had  been  declared  by  the  wharf  company 
on  its  capital  stock,  and  that  the  dividends  on  the  stock  of  the  city 
amounted  to  the  sum  of  $4,170.50,  which,  on  account  of  the  service  of 
said  writ,  it  still  held,  and  had  declined  to  pay  over  to  the  city;  that  at 
the  date  of  the  service  of  the  writ  of  garnishment  the  wharf  company 
was  indebted  to  the  city  in  no  other  sum  or  manner,  and  had  in  its  pos- 
session no  other  property  of  said  city,  and  had  no  knowledge  or  belief 
as  to  any  credits  or  effects  of  the  city  in  the  possession  of  any  other  per- 
son. And  the  wharf  company  claimed,  being  expressly  notified  and  re- 
quired by  the  city  to  do  so,  that  said  shares  of  stock  of  the  city  in  the 
Galveston  Wharf  Company,  and  the  dividends  arising  therefrom,  were 
not  subject  to  the  process  of  garnishment.  And  the  wharf  company,  on 
its  own  behalf,  claimed  that  to  subject  said  shares  to  forced  sale,  or 
transfer  to  private  individuals  for  the  debt  of  the  city,  would  violate  the 
contract  under  which  alone  the  wharf  company  consented  to  the  issue 
of  said  stock  to  the  city,  and  the  rights  and  interests  of  the  wharf  com- 
pany and  the  public  in  the  premises,  and  the  law  and  public  policy  of 
the  state.  The  answer  further  alleged  that  the  judgment  of  the  said 
Hitchcock  &  Co.  against  the  city  of  Galveston  was  founded  on  a  contract 
made  on  February  28,  1874,  and  not  at  any  anterior  date;  and  there- 
upon the  wharf  company  prayed  to  be  dismissed,  with  its  reasonable 
costs  and  attorneys'  fees. 

To  this  answer  Hitchcock  &  Co.  filed  a  motion  to  strike  out  such 
parts  thereof  as  set  up  that  the  stock  owned  by  the  city  in  the  wharf 
company,  and  the  dividends  arising  therefrom,  were  exempt  from  lia- 
bilities for  its  debts,  and  that  a  sale  thereof  would  be  in  violation  of  the 
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compromifse  contract  under  which  the  said  shares  were  issued,  on  the 
ground  that  these  were  allegations  of  equitable  defenses  to  the  writ  of 
garnishment,  of  which  this,  as  a  court  of  law,  could  not  take  cognizance. 
Hitchcock  &  Co.  also  filed  exceptions  to  the  answer  on  the  ground  that, 
notwithstanding  the  averments  of  the  same,  the  stock  of  the  city  and  the 
wharf  company,  and  the  dividends  accruing  therefrom,  were  subject  to 
the  process  of  garnishment,  and  should  be  applied  to  the  payment  of 
their  said  judgment. 

F,  Charles  Hume,  for  plaintiffs. 

W,  P,  Bidtinger^  for  City  of  Galveston. 

Woods,  Circuit  Judge.  The  contention  of  the  plaintiffs,  that  this 
court  has  no  jurisdiction  of  the  matter  set  out  in  the  answer  of  the 
garnishee,  because  they  present  equitable  defenses  to  the  garnishment, 
and  can  therefore  be  considered  only  by  a  court  of  equity,  will  not  hold. 
By  the  act  of  1875,  (Sess.  Acts  1875,  p.  102,)  if,  on  the  coming  in  of 
the  answer  of  an  incorporated  company  served  as  garnishee,  it  appears 
that  the  judgment  debtor  is  the  owner  of  any  shares  in  such  company, 
the  court  should  order  and  decree  a  sufficient  number  of  shares  in  such 
company,  describing  them  in  such  judgment,  as  shall  be  sufficient  to 
pay  the  debt  of  the  plaintiff,  to  be  sold.  By  this  enactment  it  is  made 
the  duty  of  the  court  to  consider  whether  the  answer  denies  the  fact  that 
the  judgment  debtor  is  the  owner  of  the  stock,  and,  upon  the  review  of 
that  question,  the  court  is  authorized  to  make,  or  refuse  to  make,  a  de- 
cree or  judgment  directing  the  sale.  The  court  is  called  upon  to  act 
upon  the  averments  of  this  answer  of  the  garnishee.  If  it  appears  that 
the  judgment  debtor  has  no  stock  in  the  company  garnished,  no  sale 
will,  of  course,  be  ordered.  If  it  appears  that  he  is  merely  a  nominal, 
but  not  real,  owner  of  the  stock,  no  sale  will  be  ordered.  If  he  holds  as 
a  trustee,  the  ownership  being  in  another  party,  no  sale  will  be  ordered. 
To  suppose  that  the  court  would  order  a  sale  of  property  not  subject  to 
execution,  or  to  which  a  sale  could  confer  no  title,  would  be  to  attribute 
to  the  court  the  making  of  a  vain  and  fruitless  order.  When  a  garnishee 
answers  a  writ  of  garnishment,  it  is  his  duty  to  state,  with  accuracy  and 
directness,  all  iacts  that  may  be  necessary  to  enable  the  court  to  decide 
intelligentiy  the  question  of  his  liability.  Drake,  Attachm.  §  629.  To 
require  an  answer,  and  then  disregard  it  because  the  garnishee  showed 
that  while  he  was  apparently,  he  was  not  equitably,  indebted,  and  to  ren- 
der a  judgment  against  him  on  such  apparent  liability,  and  thereby 
compel  him  to  go  into  a  court  of  equity  for  relief,  would  be  to  do  a  vain 
and  absurd  thing.  No  court  of  law  is  bound  to  any  such  course.  Tley 
have  and  habitually  exercise  control  over  their  process  so  as  to  preii  snt 
wrong  and  oppression.  Suppose  that  the  answer  of  the  garnishee  le- 
clared  that  the  city  of  Galveston  held  stock  in  the  wharf  companj  as 
trustee  for  an  orphan  asylum  situate  within  its  limits,  would  he 
court  order  a  sale  of  the  stock  on  the  ground  that  the  city  held  the.l(  ^1 
title,  and  compel  the  trustee  to  go  into  equity  to  restrain  sale?  If  ;he 
contention  of  the  plaintiffs  is  right,  that  is  what  it  would  be  the  d  ity 
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of  the  court  to  do  in  such  case.  The  true  rule  is  that  if  the  answer  of 
the  garnishee  discloses  that  the  property  in  his  possession  is  not  sabjec* 
to  levy,  or  if  it  is  held  by  the  judgment  debtor  as  a  trustee,  to  refuse  the 
order  of  sale;  and,  if  the  judgment  creditor  believes  that  his  debtor  has 
an  equitable  interest  in  the  property,  it  is  his  place  to  file  his  bill  in 
equity  to  render  it  subject  to  the  payment  of  his  debts.  No  court  of  law 
will  order  a  sale  of  what  is  not  subject  to  execution.  That  this  stock 
of  the  city  of  Galveston  in  the  wharf  company  is  not  subject  to  execution 
is,  in  substance,  what  is  set  up  in  the  answer  of  the  garnishee.^  We  be- 
lieve that  this  court,  as  a  court  of  law,  ought  to  consider  this  objection 
to  an  order  of  sale,  and,  if  made  out  by  the  proof,  to  refuse  the  order. 
The  motion  to  strike  out  such  parts  of  the  answer  as  set  up  the  facts, 
which,  it  is  claimed,  show  that  the  stock  of  the  cit;^  in  the  wharf  com- 
pany is  not  subject  to  be  sold  to  pay  the  debts  of  the  city,  because  such 
defense  is  of  an  equitable  nature,  must  be  overruled. 

We  are  next  to  consider  whether,  upon  the  facts  set  up  in  the  answer 
of  the  garnishee,  the  court  should  order  a  sale  of  the  shares  held  by  the 
city  in  the  stock  of  the  wharf  company.  On  the  one  hand,  it  is  claimed 
that  the  answer  shows  that  the  city  holds  the  stock  as  a  trustee  for  the 
benefit  of  the.  present  and  future  inhabitants  of  the  city,  and  that  it  can- 
not, therefore,  be  seized  and  sold,  and  that  the  very  terms  by  which  it 
holds  the  stock  exempts  it  from  seizure  and  sale  to  pay  the  city's  debts. 
On  the  other  hand,  it  is  claimed  that  this  stock  is  held  by  the  city  just 
as  it  holds  any  other  municipal  pro|)erty,  and  not  otherwise;  that  the 
trust  is  not  for  any  specific  purpose;  that  it  is  held  for  profit;  and  that 
it  is  not  necessary  to  carry  on  the  city  government;  and  therefore  it  is 
liable  for  the  city's  debts.  Property  held  by  a  trustee  is  not  liable  for 
his  debts,  and  cannot  be  taken  in  execution  upon  judgment  against  him 
personally.  It  is  not  every  legal  interest  that  is  made  liable  to  a  sale 
of  B  fieri  facias.  The  debtor  must  have  a  personal  interest  in  the  prop- 
erty. Lessee  of  Smith  v.  McGanUj  24  How.  398.  The  question  is  there- 
fore presented:  Does  the  city  of  Galveston  hold  this  stock  in  the  wharf 
company  by  such  a  trust  that  it  is  exempt  from  execution  and  sale  for 
the  debts  of  the  city?  The  source  of  the  city's  title  to  the  stock  is  fully 
set  out  in  the  answer  of  the  garnishee.  The  city  claimed  the  water  front 
abutting  on  the  harbor.  It  claimed  the  right  to  extend  its  north  and 
south  streets  to  the  channel  of  the  harbor,  and  to  erect  wharves  at  the 
harbor  ends  of  the  streets,  and  to  charge  wharfage,  by  virtue  of  an  act 
of  the  legislature  of  Texas.  The  title  of  the  city  to  this  part  of  the  wa- 
ter front  was  sustained  by  the  decree  of  the  supreme  court  of  the  state, 
referred  to  in  the  answer.  The  city  also  claimed,  by  the  dedication  of 
the  original  proprietors,  those  portions  of  the  water  front  lying  between 
the  streets  terminating  at  the  harbor. 

Now,  it  is  clearly  settled  that  whatever  property  the  city  had  in  the 
water  front  it  held  for  the  benefit  of  the  public,  and  that  it  was  not  lia- 
ble for  the  city's  debts.  Klein  v.  New  Orleaiis,  99  U.  S.  149.  And  such 
property  could  not  be  alienated  by  the  city,  any  more  than  its  streets  and 
squares,  save  by  consent  of  the  legislature.  Hart  v.  Burnett,  15  Cal.  530. 
When  the  oity,  therefore,  undertook,  by  the  adjustment  and  compromise 
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between  it  and  other  claimants,  which  was  embraced  in  a  consent  decree 
referred  to  in  the  answer,  to  transfer  to  a  private  corporation  its  title  to 
the  water  front  of  the  city,  it  undertook  to  do  what  required  the  legisla- 
tive sanction  to  give  it  validity.  In  our  judgment,  the  adjustment  and 
compromise  derives  all  its  vitality  from  the  ratifying  act  of  the  legislature, 
and  the  case  stands  precisely  as  if,  before  the  making  of  the  adjustment 
and  compromise,  the  legislature  had  authorized  it  to  be  made  upon  the 
terms  and  conditions  embraced  therein.  It  was  competent  for  the  legis- 
lature, in  authorizing  the  sale  of  the  title  of  the  city  to  the  water  front, 
to  prescribe  the  conditions  of  the  sale,  and  to  direct  what  disposition 
should  be  made  by  the  city  of  the  consideration  received  for  the  prop- 
erty sold.  This  the  legislature,  by  the  confirmatory  act,  has  under- 
taken to  do.  It  has  said  th'nt  the  city  shall  hold  the  proceeds  of  the  prop- 
erty "in  trust,  for  the  present  and  future  inhabitants  of  the  city  of  Gal- 
veston, and  all  and  every  part  thereof  shall  be  inalienable,  and  not  subject 
to  conveyance,  assignment,  transfer,  pledge,  mortgage,  or  any  liability 
for  debt  whatever,  in  any  other  manner  than  by  the  vote  of  four  fifths 
of  all  the  qualified  voters  in  favor  of  some  clear  and  specific  proposition 
therefor."  These  very  limitations  appear  written  on  the  face  of  the  stock 
certificate  issued  by  the  wharf  company  to  the  city.  The  city,  by  the 
authority  which  permitted  a  sale  of  the  water  front,  which  was  itself 
trust  property,  inalienable  except  by  legislative  consent,  and  not  liable 
to  be  taken  in  execution,  is  made  a  trustee  of  the  proceeds  of  the  sale, 
not  for  the  benefit  of  the  municipal  corporation  known  as  the  "City  of 
Galveston,"  but  of  the  present  and  future  inhabitants  of  the  city.  Those 
proceeds  are  decreed  by  the  legislature  inalienable,  except  upon  the  vote 
of  four  fifths  of  the  qualified  citizens,  and  not  to  be  at  all  liable  for  the 
debts  of  the  city  of  Galveston. 

The  plaintiffs  in  this  cause  propose  to  sell  this  property  for  a  debt  of 
the  city,  the  trustee,  and  to  convey  it  to  the  purchaser  at  a  forced  sale, 
without  first  obtaining  the  consent  of  the  court  thereto.  In  other  words, 
they  propose  to  disregard  the  law  of  the  state  by  virtue  of  which  the  city 
of  Galveston  holds  title  to  this  property.  To  us  it  appears  that  the  city 
of  Galveston  holds  the  stock  in  the  wharf  company  as  a  trustee  for  the 
present  and  future  inhabitants  of  Galveston.  It  cannot,  therefore,  be 
sold  for  the  debts  of  the  trustee.  The  legislature  of  the  state  has  said 
that  the  stock  shall  not  be  liable  for  the  debts  of  the  city.  By  what  au- 
thority can  this  or  any  other  court  say  that  it  shall?  The  seizure  and 
sale  of  this  stock  would  also  be  in  violation  of  the  rights  of  the  wharf 
company,  assured  by  the  compromise  and  adjustment,  and  which  have 
been  recognized  and  confirmed  by  the  act  of  the  legislature.  This  stock 
was  issued  to  the- city  by  the  wharf  company  with  the  reservations  set 
out  in  the  compromise.  These  reservations  have  been  adopted  by  the 
l^islature.  To  allow  a  sale  of  the  stock,  in  defiance  of  the  terms  of  the 
compromise,  would  override  rights  and  privileges  conferred  on  the  wharf 
company  by  the  confirmatory  act  of  the  legislature. 

To  sum  up  my  views  on  the  merits  of  the  case :  The  title  of  the  city 
of  Galveston  to  the  water  front  was  held  by  the  city  as  a  trustee  for  the 
public.     Hart  v.  Burnett^  15  Cal.  531.     That  title  was  inalienable,  save 
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by  consent  of  the  legislature,  and  the  property  was  not  liable  to  execu- 
tion and  sale  for  the  debts  of  the  city.     By  the  compromise  between  the 
city  and  the  wharf  company,  and  the  confirmatory  act  of  the  legislature; 
j  a  sale  of  this  property  so  held  by  the  city  for  public  use  to  a  private  cor- 

I  poration  was  authorized  and  confirmed.    The  legislature,  by  the  same  act, 

i  directed  that  the  proceeds  of  the  sale  should  be  held  by  the  city  on  the 

same  trust,  substantially,  as  the  property  sold,  namely,  for  the  use  of  the 
present  and  future  inhabitants  of  the  city  of  Galveston,  and  should  not 
be  liable  for  its  debts.  In  my  judgment,  the  city  holds  as  a  trustee,  and 
for  that  reason  the  trust  property  cannot  be  sold  for  its  debts.  The  leg- 
islature has,  in  effect,  said  that  it  should  not  be  sold  for  the  city's  debts, 
and  this  is  another  reason  why  it  cannot  be  sold  on  execution  against 
the  city.  The  same  reasoning  applies  to  the  dividends  declared  upon 
the  stock.  They  are  not  the  property  of  the  city,  nor  liable  for  its  debts. 
The  city  is  a  trustee  of  the  dividends,  as  of  the  stock  itself.  It  would 
be  a  futile  thing  for  the  legislature  to  say  that  the  stock  should  not  be 
liable  for  the  debts  of  the  city,  if  all  its  fruits  and  profits  could  be  seized 
as  they  accrued,  and  subjected  to  the  payment  of  the  city's  debts.  It 
seems,  therefore,  to  be  the  duty  of  the  court  to  refuse  any  decree  or  judg- 
ment directing  the  sale  of  this  stock,  or  a  sequestration  of  its  dividends; 
and  it  is  so  ordered. 


United  States  v.  Gee  Led. 

{Circuit  Court  of  Appeals^  Ninth  Circuit    April  18, 1892.) 

1.  AOT  or  September  18, 1888. 

This  act  having  been  passed  subject  to  the  ratiflcation  of  a  treaty  then  pending 
between  the  United  States  and  the  emperor  of  China,  which  was  never  ratified,  is 
not  in  force,  except  section  13  thereof. 

2.  Appeal  to  the  District  Judge. 

The  phrase  ^district  Judge  of  the  district, "  in  section  18  of  the  act  of  Beptember 
13.  1888,  construed,  and  held  as  the  equivalent  of  the  "district  court  of  thedis- 
tjTiot,  **  and  a  writ  of  error  will  lie  from  this  court  to  the  judgment  thereof.  . 
8.  Chinese  Merchant. 

A  Chinese  merchant  domiciled  in  the  United  States,  on  his  return  thereto  from  a 
temporary  absence  therefrom,  is  not  required  to  produce.the  certificate  provided 
for  in  the  act  of  July  5, 1881,  in  the  case  of  persons  first  coming  into  the  United 
States. 

48  Fed.  Rep.  825,  affirmed. 
{Syllabus  by  the  Court) 

Error  to  the  District  Court  of  Washington. 
At  Law. 

Patrick  H.  Winston y  for  plaintiflf  in  error. 

Charles  L,  Wetler^  (fTm.  H,  White,  of  counsel,)  for  defendant  in  error. 
Before  Gilbert,  Circuit  Judge,  and  Deady  and   Hawley,  District 
Judges. 

Deady,  District  Judge.    On  October?,  1891,  Gee  Lee,  alias  Lee  Hoy, 
was  arrested  and  brought  before  a  commissioner  of  the  circuit  court  of 
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the  United  States,  under  section  13  of  the  act  of  September  13,  1888, 
(25  St.  p.  479,)  and  charged  with  unlawfully  entering  the  United 
-States. 

On  the  hearing  the  commissioner  found  the  accused  to  be  a  native  of 
China,  who  had  entered  the  United  States  from  the  port  of  Victoria  with- 
out a  certificate  showing  that  he  was  a  person  entitled  to  enter  the  United 
States,  and  ordered  him  deported. 

Gee  Lee  appealed  from  the  order  of  the  commissioner  to  the  district 
judge. 

On  March  3,  1892,  the  judge  filed  the  following  findings  of  fact: 

'*The  defendant,  Gee  Lee,  alitis  Lee  Hoy,  is  a  native  of  China;  that  he  came 
to  the  United  States  from  China  in  the  year  1880,  and  has  made  his  home  in 
this  country  ever  since.  For  the  first  eight  years  after  his  arrival  he  belonged 
to  the  laboring  classes,  and  was  employed  as  a  cook. 

"At  the  end  of  eight  years  he  ceased  to  pursue  the  avocation  of  a  cook,  pur- 
chased a  stock  of  merchandise,  and  for  upwards  of  three  years  last  past  be  has 
been  a  merchant  at  Port  Angeles,  in  this  state.  He  has  frequently  visited  rel- 
atives at  Victoria,  B.  C,  but  has  never  been  out  of  the  United  States  since  his 
first  arrival  here  in  1880,  except  for  the  purpose  of  making  said  visits,  when 
he  always  traveled  by  the  regular  passenger  steamboats,  and  always  landed, 
on  returning,  with  the  knowledge  and  consent  of  the  collector  of  customs,  at 
Port  Townsend.  There  is  no  question  as  to  his  identity,  fie  is  as  well  known 
at  Port  Angeles,  the  community  in  which  he  lives,  as  any  other  merchant 
there.  In  the  month  of  September,  1891,  he  went  to  Victoria,  B.  C,  to  visit 
a  sick  relative.  On  the  1st  day  of  October,  1891,  he  returned  from  Victoria 
as  a  passenger  on  the  regular  passenger  steamer  Geo.  E.  StaiT,  and  was  per- 
mitted to  land  by  the  collector  of  customs,  partly  upon  certificates  of  his  iden- 
tity and  occupation  as  a  merchant  living  at  Port  Angeles,  given  him  by  well- 
known  citizens  of  that  place,  but  chiefly  upon  his  own  personal  recognition 
of  the  man,  and  knowledge  as  to  his  residence  and  business  at  Port  Angeles, 
as  aforesaid.  After  the  landing  he  was  allowed  to  go  to  Port  Angeles,  and 
was  not  molested  for  a  period  of  two  weeks,  when  he  was  arrested  upon  the 
charge  of  being  a  Chinese  person  not  lawfully  entitled  to  be  or  remain  in  the 
United  States.  That  at  the  time  he  entered  the  United  States  from  the  for- 
eign country  of  British  Columbia,  to  wit,  October  1,  1891,  he  had  no  certifi- 
cate, as  provided  by  the  sixth  section  of  the  restriction  act,  as  amended  by 
theactof  July  5,  1884. 

"  The  court  concluded  from  these  premises — •  (1)  That  the  defendant  is  not 
in  fact  one  of  the  class  of  persons  not  lawfully  entitled  to  remain  in  the  United 
States;  [by  which  I  understand  that  he  was  lawfully  entitled  to  so  remain.] 

** '  (2)  That,  having  been  permitted  by  a  collector  of  customs  to  land,  after 
a  temporary  absence  from  the  United  States,  without  fraud  on  his  part,  the 
defendant  cannot  be  lawfully  sent  out  of  the  United  States  because  of  a  mere 
error  in  a  collector  in  not  exacting  legal  evidence  of  the  facts  as  to  his  iden- 
tity and  the  nature  of  his  business.  In  my  opinion,  the  law  does  not  author- 
ize, but  forbids,  the  execution  of  the  warrant  issued  by  the  commissioner 
in  this' case.  It  is  the  judgment  of  this  court,  therefore,  that  the  order  and 
judgment  of  the  commissioner  be  reversed.'  " 

In  the  opinion  of  the  court  which  accompanied  the  findings  of  fisict  and 
conclusions  of  law  the  court  appears  to  have  assumed  that  section  12  of 
the  act  of  September  13, 1888,  is  in  force,  and  that  consequently  the  ac- 
tion of  the  collector  in  admitting  Gee  Lee  was  final,  and  not  reviewable 
by  the  court. 


Digitized  by 


Google 


UNITED  STATES  V,  GEE  LBB.  273 

But  we  are  of  opinion  that  such  section  never  went  into  force. 

It  occurs  in  a  statute  entitled  "An  act  to  prohibit  the  coming  of  Chi- 
nese laborers  to  the  United  States,"  the  taking  effect  of  which  so  far  is 
made  to  depend  upon  the  ratification  of  a  treaty  then  pending  between 
the  United  States  and  the  emperor  of  China,  which  ratification  had  never 
taken  place. 

Particular  provisions  of  the  act  may  be  in  force,  as  not  being  within 
the  purview  thereof,  as  declared  in  section  1,  as  follows:  "It  shall  be 
unlawful  for  any  Chinese  person,  whether  a  subject  of  China  or  any  other 
power,  to  enter  the  United  States  except  as  hereinafter  provided." 

Such  is  section  13  of  the  act,  which  provides  for  the  arrest  and  depor- 
tation of  "any  Chinese  person  *  *  *  found  unlawfully  in  the  United 
States,"  and  under  which  this  proceeding  was  instituted. 

It  follows  that  section  12  of  the  statute,  which  is  wholly  taken  up 
with  the  future  landing  or  excluding  of  Chinese  passengers  by  the  col- 
lector, is  not  in  force,  and  his  act  in  admitting  or  refusing  Gee  Lee  to 
enter  the  United  States  is  not  final;  but  the  truth  of  the  matter  may  be 
inquired  into  in  any  appropriate  judicial  proceeding,  of  which  haheas 
corpus  and  arrest  for  being  unlawfully  in  the  United  States  are  two. 

Section  13  of  the  act  of  1888  contains  this  clause:  "But  any  such 
Chinese  person,  convicted  before  a  commissioner  of  a  United  States  court, 
may,  within  ten  days  from  such  conviction,  appeal  to  the  judge  of  the 
district  court  for  the  district." 

No  express  provision  is  made  for  an  appeal  from  the  judgment  of  the 
district  judge  in  such  a  case. 

Section  6  of  the  act  of  1891,  creating  this  court,  provides  that  it  "shall 
exercise  appellate  jurisdiction  to  review  by  appeal  or  by  writ  of  en-or 
final  decision  in  the  district  court  *  *  *  in  all  cases  other  than  those 
provided  for  in  the  preceding  section"  of  the  act. 

If,  under  the  circumstances,  the  words  "the  judge  of  the  district  court 
for  the  district"  can  be  held  equivalent  to  the  words  "the  district  court 
for  the  district,"  a  writ  of  error  will  lie  from  this  court  to  review  the 
judgment. 

I  We  are  of  the  opinion  that  the  statute  should  be  so  read.    The  learned 

I  judge  of  the  district  court,  from  the  allowance  by  him  of  the  writ  of  er- 

I  ror,  evidently  so  thought.     Every  argument  of  convenience  and  utility 

favors  this  conclusion.    Uniformity  of  decision  in  a  very  important  mat- 
ter will  thus  be  secured. 

"  Judge  of  the  district  court"  and  "district  court"  are  not,  strictly  speak- 
ing, convertible  terms.  But  they  are  so  in  a  popular  sense,  and  it  is 
safe  to  assume  that  congress,  in  the  use  of  the  former  phrase,  in  this  con- 
nection, intended  to  give  the  party  an  appeal  to  the  district  court  of  the 
district. 

Since  the  decision  in  the  court  below,  the  Case  of  Lau  Ow  Bew^  12 
Sup.  Ct.  Rep.  617,  has  been  decided  by  the  supreme  court,  in  which 
it  is  held  that  the  certificate  required  by  section  6  of  the  act  of  May  6, 
1882,  as  amended  by  the  act  of  July  5,  1884,  does  not  apply  to  Chinese 
merchants  domiciled  in  the  United  States,  who,  having  left  the  country 
v.50F.no.3— 18 
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for  temporary  purposes,  animo  revertendi^  seek  to  re-enter  it  on  their  re- 
turn to  their  business  and  their  honaes,  and  is  only  applicable  to  "Chinese 
residing  in  China,  or  some  other  foreign  country,  and  about  to  come  for 
the  first  time  into  the  United  States  for  travel  or  business,  or  take  up 
their  residence." 

The  claim  that  a  Chinese  merchant,  long  domiciled  in  the  United 
States,  on  seeking  to  re-enter  the  same  after  a  temporary  absence,  should 
be  required  to  produce  a  certificate  of  the  Chinese  government,  concern- 
ing facts  of  which  such  government  could  not,  in  the  nature  of  things,  be 
expected  to  have  any  knowledge,  is  fitly  characterized  by  tlie  chief  jus- 
tice as  "unreasonable  and  absurd." 

The  ruling  in  Lau  Ow  Bew  governs  this  case.  The  decision  of  the 
district  court,  though  given  on  a  ground  in  which  we  do  not  concur,  is 
correct,  and  must  be  affirmed;  and  it  is  so  ordered. 


Brickill  et  cd.  v.  Mayor,  Etc.,  of  City  of  Baltimore. 

{Circuit  CourU  D.  Maryl/mdU    AprU  27,  1893.) 

L  Patbntb  fob  Inventions— Uncertainty  o»  Cujm—Watbb  Hbatbr  for  Pibb  En- 
gines. 

Letters  patent  No.  81,182,  issued  August  8, 1868,  to  William  A.  BrlcklU,  cover  a 
*  water  heater  connected  with  the  boiler  of  a  steam  fire  engine  by  two  detachable 
pipes,  one  carrying  the  cold  water  to  the  heater  and  the  other  returning  it,  heated, 
to  the  boiler,  thus  ^maintaining  a  free  circulation  between  the  boiler  and  heater," 
and  keeping  the  water  in  the  boiler  always  hot,  so  as  to  expedite  the  generation  of 
steam  on  a  fire  call.  Pipes  controlled  by  cocks  connect  the  heater  with  a  water 
tank,  and  when  the  engine  is  away  the  same  circulation  is  established  and  main- 
tained between  the  heater  and  the  tank,  **the  object  being  to  preserve  the  ooil  or 
heater. "  The  claim  is  for  the  "combination,  with  a  steam  fire  engine,  of  a  heating 
apparatus,  constructed  substantially  as  described,  for  the  purposes  fully  set  forth." 
Held,  that  it  sufficiently  appears  that  the  tank  is  a  part  of  the  heater,  and  not  a 
separate  element  of  the  combination,  and  the  patent  is  not  void  on  its  face  for  on- 
certainty. 

2w  Same— Ck)MBiNATioN. 

Construing  the  tank  as  part  of  the  heating  apparatus,  the  claim  cannot  be  said  to 
show  on  its  face  only  an  unpatentable  aggregation  of  parts,  since  there  is  a  joint 
and  co-operating  action  between  the  heater  and  the  boiler,  and  the  action  of  each 
influences  the  action  of  the  other. 

At  Law.  Action  by  William  A.  Brickill  and  others  against  the  mayor 
and  city  council  of  Baltimore  for  damages  for  infringement  of  letters  pat- 
ent No.  81,132,  issued  to  plaintiff  August  8,  1868,  for  an  improvement 
in  "feed-water  heaters  for  steam  fire  engines."  Heard  on  demurrer  to 
the  declaration.     Overruled. 

The  specifications  describe,  substantially,  a  water  heater  connected 
with  the  boiler  of  a  steam  fire  engine  by  two  detachable  pipes,  one  car- 
rying the  cold  water  to  the  heater,  and  the  other  returning  it  heated  to 
the  boiler;  thus  "maintaining  a  free  circulation  between  the  boiler  and 
heater,"  and  keeping  the  water  in  the  boiler  always  hot  so  as  to  expedite 
the  generation  of  steam  on  a  fire  call.  Pipes  controlled  by  cocks  con- 
nect the  heater  with  a  water  tank^  and,  when  the  engine  is  away,  the 
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same  circulation  is  established  and  maintained  between  the  heater  and 
the  tank,  "the  object  being  to  preserve  the  coil  or  heater." 

Raphael  J.  Moses,  Jr.^  Arthur  Stewart,  and  A.  (7.  Trippe,  for  plaintiffs. 

Albert  H.  WaUcer  and  Albert  Ritchie,  Corp.  Counsel,  for  defendant. 

Morris,  District  Judge.  The  ground  of  demurrer  urged  at  the  hear- 
ing is  that  the  plaintififs'  patent  is  void  on  its  face,  because  it  does  not 
point  out  and  distinctly  claim  the  part,  improvement,  or  combination 
which  the  patentee  claims  as  his  invention  or  discovery;  and  it  is  also 
urged  that  the  patent  is  void  because  it  appears  upon  its  face  to  be  for 
an  unpatentable  aggregation  of  a  steam  fire  engine  and  a  heating  appa- 
ratus.    The  claim  of  the  patent  is  expressed  in  the  following  words: 

**HavlDg  thus  described  my  invention,  what  I  claim  as  new,  and  desire  to 
secure  by  letters  patent,  is  the  combination  with  a  steam  fire  engine  of  a  heat- 
ing apparatus  constructed  substantially  as  described,  for  the  purposes  fully 
set  forth. " 

The  specifications  describe  the  water  heater,  and  the  means  by  which 
it  is  to  be  connected  with  the  boiler  of  the  steam  fire  engine,  so  as  to 
establish  and  maintain  a  circulation  of  water  between  the  heater  and 
the  boiler  while  the  engine  is  in  the  engine  house.  In  describing  the 
construction  of  the  heater,  mention  is  made  of  an  attachment  to  it  called 
a  "water  tank,"  which  comes  into  use  when  the  fire  engine  is  detached, 
and  which  then  preserves  the  heater  from  the  danger  of  burning  out. 

It  is  urged  that,  if  the  claim  be  construed  to  include  the  water  tank 
as  one  of  the  elements  of  the  combination,  then  the  claim  is  not  for  a 
patentable  combination,  but  for  a  mere  aggregation  of  devices,  because 
the  water  tank  does  not  come  into  use  until  the  boiler  is  taken  away, 
and  there  is  therefore  never  any  joint  action  between  the  boiler  and  the 
tank.  It  is  further  contended  that,  if  the  claim  be  read  as  if  the  tank 
had  been  disclaimed  as  an  element,  still  it  is  argued  that  there  is  no 
combined  co-operating  action  resulting  from  the  attachment  of  the  heater 
to  the  boiler,  and  that  the  boiler  is  simply  the  inert  receptacle  of  the  hot 
water  circulating  through  it,  the  heater  being  the  only  thing  which  acts 
at  all.  This  line  of  argument,  it  appears  to  me,  leaves  out  of  considera- 
tion the  beneficial  result  which  is  the  object  of  the  combination,  and 
seeks  to  put  a  much  too  restricted  and  artificial  construction  upon  pat- 
entable combinations.  The  object  sought  to  be  accomplished  is  to 
keep  the  water  in  the  boiler  constantly  hot,  without  keeping  up  all  the 
time  a  fire  under  the  boiler,  awaiting  the  time  when  the  fire  engine 
might  be  needed,  so  that  steam  can  then  be  quickly  raised.  This  can 
be  accomplished  only  by  combining  with  and  attaching  to  the  boiler 
some  heating  device  in  such  manner  that  the  water  will  circulate  between 
them.  As  stated  by  Mr.  Justice  Curtis  in  Forbush  v.  Gook,  2  Fish.  Pat. 
Cas.  668: 

'*It  is  not  necessary  that  the  several  elementary  parts  of  the  combination 
should  act  simultaneously.  If  those  elementary  parts  are  so  arranged  as  to 
produce  some  one  practical  result,  which  result,  when  attained,  is  the  prod- 
uct of  the  simultaneous  or  successive  action  of  all  the  elementary  parts, 
viewed  as  one  entire  whole,  a  valid  claim  for  thus  combining  those  elemen- 
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tary  parts  may  be  made.  Nor  is  It  requisite  to  include  in  tlie  claim  for  a 
combination*  as  elements  thereof,  all  the  parts  of  the  machine  which  are  nec- 
essary to  its  action,  save  as  they  may  be  understood  as  entering  into  the  mode 
of  combining  and  arranging  the  elements  of  the  combination."  McKesson  ▼. 
Carnriok,  19  Blatchf.  158,  9  Fed.  liep.  44;  Smith  v.  Fay,  6  Fish.  Fat.  Cas. 
446. 

It  is  not  a  tenable  proposition  to  say  .that  the  boiler  is  a  mere  inert 
receptacle,  incapable  of  any  joint  action.  The  object  to  be  attained  is 
to  enable  the  boiler  to  furnish  steam  as  quickly  as  possible  when  the  de- 
mand for  it  comes.  The  combined  action  of  the  heater  and  the  boiler 
accomplishes  this  result,  although  by  successive  steps.  The  water  cir- 
culates through  the  connecting  pipes  between  the  boiler  and  the  heater, 
and  one  could  not  act  without  the  other  to  accomplish  the  result  pro- 
posed, although  the  final  result  is  attained  after  the  boiler  is  detached 
from  the  heater.  I  take  it,  therefore,  that  there  can  be  no  more  objec- 
tion to  a  claim  for  a  combination  of  the  heater  and  the  boiler  than  there 
would  be  to  a  combination  of  an  engine  and  a  condenser,  or  of  a  boiler 
and  a  water  feeder  of  any  sort;  and  tiiat  it  is  quite  clear  that,  if  the  claim 
or  the  specification  distinctly  disclaimed  the  water  tank  as  an  element, 
the  combination  would  not  be  on  its  face  open  to  any  objection  as  an  un- 
patentable aggregation. 

The  only  question,  then,  is  whether  the  claim  is  uncertain  as  to  the 
elements  of  the  combination.  In  his  specifications  the  patentee  states 
that  he  is — 

"Well  aware  that  the  form  of  the  heater  used,  as  well  as  of  supplying  water 
after  the  engine  has  been  detached  therefrom,  may  be  varied  without  chang- 
ing the  nature  ot  my  invention,  which,  as  already  set  forth,  consists  in  con- 
necting to  or  combining  with  a  steam  fire  engine  a  heating  apparatus,  so  that 
water  heated  to  nearly  the  boiling  point  may  be  supplied  to  the  boiler  of  the 
engine,  that  the  steam  may  be  more  rapidly  generated,  and  consequently  I  do 
not  wish  to  be  understood  as  intending  to  claim  any  peculiar  arrangement  of 
heating  apparatus  herein  shown." 

Beading  the  claim  in  connection  with  this  explicit  statement  in  the 
specifications,  I  can  perceive  no  uncertainty  in  the  claim.  It  expresses 
to  my  mind  that  there  are  but  two  elements  in  the  combination, — 
one  a  steam  fire  engine  and  the  other  a  beating  apparatus,  constructed 
substantially  as  described.  Just  what  scope  is  to  be  given  to  the  words 
"  constructed  substantially  as  described"  cannot  intelligently  or  rightfully 
be  decided  upon  a  demurrer*  in  advance  of  testimony  as  to  the  alleged 
infringement.  To  do  so  would  be  to  necessarily  disregard  the  rule  that, 
where  a  claim  is  open  to  two  constructions,  the  one  will  be  adopted 
which  will  preserve  to  the  patentee  his  actual  invention.  There  is  lo 
moi'e  uncertainty  in  this  case  as  to  the  actual  extent  of  the  claim  th 
there  is  in  every  case  in  which  it  may  be  necessary  to  consider  the  sti  te 
of  the  art  at  the  date  of  the  application,  in  order  to  define  the  limits  ai  d 
scope  of  the  invention  described  in  the  patent.  The  demurrer  is  ov  r* 
ruled.  ^ 

^  This  patent  was  also  Bustained.  on  demurrer,  on  substantially  the  samd  grounds, 
BrtckiU  v.  CUy  of  HarHford,  48  Fed.  Rep.  872. 
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i  G.  Q.  White  C!o.  v.  Miller  a  ol. 

i 

I  (Cirtrutt  Court,  D.  MaasachusettB.    April  27, 1899L) 

L  TbABS-MARK— IRFRINOBVBNT— BotTRBON  WhISKIBS. 

Plaintiff  and  his  m^edeoessors  have  long  used  upon  their  whiskey  barrels  a  trade- 
mark consisting  of  a  picture  of  a  chicken  cook  standing  upright,  within  a  circle 
surrounded  by  the  words,  ''Old  Bourbon  Whiskey,  Bourbon  Co.,  Ky., "  and  below  the 
picture  the  words,  ''From  J.  A.  Miller,  Paris."  For  over  80  years  this  brand  has 
been  known  to  the  trade  as  ''Miller's  Chicken  Cock  Whiskey  >*  or  "Chicken  Cock 
Whiskey. "  Defendants,  doing  business  in  Boston,  adopted  a  like  picture,  includ- 
ing the  circle ;  their  brand  being  called  "  Miller's  Game  Cock  Rye.  **  On  the  label,  in 
smaller  type,  are  the  words:  "The  King  of  all  Whiskies.  John  Miller  &  Co.,  Sole 
Proprietors,  Boston,  Mass. "  Held  an  infringement;  and  it  is  immaterial  that  de- 
fendants use  the  device  both  upon  barrels  and  bottles,  while  plaintiff  has  hereto* 
fore  used  it  only  on  barrels,  and  that  defendants'  whiskey  is  a  "bleuded"  whiskey, 
having  but  one  stamp,  while  plaintiff's  is  a  "straight"  whiskey,  having  two  stamps. 

8.  &AHB>-PBSLnfINABT  INJUKOTIOK. 

A  preliminary  injunction  against  the  use  of  a  trade-mark  will  be  granted  when 
from  the  affidavits  the  court  is  satisfied  of  the  infringement,  unless  there  are  spe- 
cial circumstances  which  take  the  case  out  of  the  general  rule. 

In  Equity.  Bill  by  the  G.  Q.  White  Company  against  John  Miller 
el  al.  for  infringement  of  trade-mark.  On  motion  for  a  preliminary  in- 
junction.    Granted. 

Avery  &  HobbSy  for  complaii^ant. 

Russell  &  Putnam^  for  defendants. 

CJoLT,  Circuit  Judge.     This  is  a  motion  for  a  preliminary  injunction. 
;  As  early  as  1856,  James  A.  Miller,  of  Paris,  Bourbon  county,  Ky.,  who 

I  was  then  engaged  in  the  business  of  manufacturing  and  selling  whiskey, 

'  designed  and  adopted  a  certain  trade-mark,  which  is  the  subject-matter 

of  the  present  suit.  The  complainant,  through  mesne  conveyances  from 
Miller,  became  and  is  now  the  exclusive  owner  of  said  mark.  The  trade- 
mark consists  of  the  representation  or  picture  of  a  chicken  cock  stand- 
ing upright  within  a  circle  surrounded  by  the  words,  "Old  Bourbon 
Whiskey,  Bourbon  Co.,  Ky.,"  and  within  these  encircling  words,  and  be- 
low the  representation  or  picture,  are  the  wordsj  "From  J.  A.  Miller, 
Paris."  This  whiskey,  for  more  than  30  years,  has  always  been  known 
in  the  trade  as  "Miller's  Chicken  Cock  Whiskey"  or  "Chicken  Cock 
Whiskey,"  and  it  has  been  noted  for  its  high  grade  and  uniform  excel- 
lence; and  this  mark  has  been  stamped  upon  every  barrel  or  package  of 
whiskey  made  or  sold  by  Miller  or  his  successor  in  the  business.  The 
I  defendants  are  the  firm  of  John  Miller  &  Co.,  doing  business  as  whole- 

sale liquor  dealers  in  the  city  of  Boston.     About  the  year  1887  the  de- 
fendants adopted  a  brand  or  trade-mark  for  their  whiskey  whioh  con- 
I  sists  of  a  cock  standing  upright,  inclosed  in  a  circle,  and  which  is  called 

"Miller's  Game  Cock  Bourbon"  or  "Miller's  Game  Cock  Rye."     There 
is  also  printed  on  the  label  in  smaller  type,  and  underneath  the  picture, 
the  words,  "The  King  of  All  Whiskies.     John  Miller  &  Co. ,  Sole  Propri- 
I  etors,  Boston,  Mass."     In  1885  the  defendants  adopted  a  label  for  their 

I  whiskey  which  varied  in  some  particulars  with  the  form  above  described. 
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It  appears  that  this  earlier  form  was  only  used  to  a  Kmited  extent,  aild 
has  now  been  abandoned.  Upon  a  comparison  of  these  two  marks,  they 
appear  in  all  essential  characteristics  to  be  almost  identical.  The  main 
feature  of  tlie  mark  in  each  case  is  the  representation  of  a  cock  standing 
upright.  The  name  of  Miller  on  each  label  is  the  same.  The  designa- 
tion of  the  one  as  "Miller's  Chicken  Cock  Whiskey"  or  "Chicken  Cock 
Whiskey,"  and  of  the  other  as  "Miller's  Game  Cock  Whiskey"  or  "Game 
Cock  Whiskey,"  is  the  mere  substitution  of  the  word  "Game"  for 
"Chicken;"  and  this  difference,  together  with  other  minor  differences, 
are  not  enough  to  protect  the  defendants  in  the  use  of  what  is  distinc- 
tively the  complainant's  mark.  A  glance  at  the  two  marks  shows  that 
the  defendants  have  taken  bodily  the  picture  or  representation  which 
forms  the  complainant's  trade-mark,  and  appropriated  it  to  their  own 
use.  To  my  mind  the  infringement  is  so  clear  that  it  requires  no  fur- 
ther discussion;  and,  if  there  is  any  defense  to  this  motion,  it  must  rest 
upon  some  other  ground. 

The  complainant  uses  its  trade-mark  upon  barrels  of  whiskey.  The 
defendants  use  their  mark  upon  barrels  and  upon  bottles  of  whiskey, 
but  more  extensively  upon  the  latter.  The  complainant's  whiskey  is 
what  is  known  as  "straight"  whiskey, — that  is,  a  whiskey  coming  di- 
rectly from  the  distillery;  and  the  barrels  have  two  stamps  upon  them, 
— one  stamp  being  fixed  when  it  comes  from  the  distillery  and  goes  into 
the  government  bonded  warehouse,  and  another  stamp  when  the  tax  is 
paid  and  the  barrel  taken  out.  The  defendants'  whiskey  is  what  is 
known  as  a  "blended  "  whiskey;  that  is,  it  is  made  under  a  rectifier's 
license,  by  blending  together  whiskey  of  different  grades,  on  which  the 
tax  has  been  paid.  When  the  whiskey  is  put  into  barrels  the  ganger 
affixes  one  stamp,  and  it  is  then  ready  for  the  market.  It  is  strongly 
urged  by  the  defendants  that,  owing  to  these  circumstances,  no  one 
would  be  deceived  into  purchasing  the  "Game  Cock  Whiskey"  for  the 
"Chicken  Cock  Whiskey,"  and  that,  therefore,  they  are  justified  in  using 
their  mark.  But  it  surely  cannot  be  said  that,  a  person  having  a  valid 
tradcrmark,  which  he  uses  upon  one  form  of  package,  another  person 
can  adopt  the  same  mark  upon  the  same  form  of  package,  and  is  justified 
in  its  use  because  he  also  puts  it  upon  another  form  of  package.  Nor  is 
is  very  material  whether  the  barrels  have  one  or  two  stamps  upon  them,  or 
whether  one  kind  of  whiskey  is  straight  and  the  other  blended,  or  the 
price  of  one  is  a  little  greater  or  less  than  the  other.  It  may  be  that, 
owing  to  these  differences,  no  expert  or  dealer  in  whiskies  would  be  de- 
ceived into  purchasing  the  one  for  the  other.  This,  however,  does  not 
constitute  a  sufficient  defense.  The  real  question  is  whether  the  resem- 
blance between  the  two  marks  is  not  so  close  that  the  public  would  be 
likely  to  be  deceived,  and  thus  enable  the  defendants  to  succeed  in  palm- 
ing off  their  goods  as  those  of  the  complainant.  Suppose,  for  example, 
the  complainant,  or  those  who  purchase  from  the  complainant,  should 
decide  to  put  up  the  "Chicken  Cock  Whiskey"  in  bottles  with  a  label 
representing  their  trade-mark ;  it  is  evident  to  me  that  the  public  would 
be  likely  to  be  deceived  into  buying  the  defendants'  whiskey  for  that  of 
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the  complainant.  The  complainant  has  a  right  of  property  in  this  trade- 
mark, and  it  has  a  right  to  use  it  upon  packages  of  different  form,  which 
contain  itfl  whiskey;  and  the  defendants  have  no  right  to  adopt  a  mark 
so  near  like  it  as  to  ,be  liable  to  deceive  purchasers,  whatever  the  >8ize  or 
form  of  the  package  may  be. 

The  granting  of  a  preliminary  injunction  depends  upon  the  special 
circumstances  of  each  case.  This  case  has  been  fully  tried  upon  affi- 
davits. I  do  not  see  what  new  proof  could  be  brought  forward  by  either 
side  at  final  hearing.  There  is  little  dispute  of  fact,  and  the  question  is 
mainly  one  of  law,  namely,  whether  the  two  marks  are  so  similar  that 
the  defendants  should  be  enjoined  from  the  use  of  the  one  they  have 
adopted.  In  a  case  of  this  character,  if  the  court  has  no  doubt  on  the 
question  of  infringement,  an  injunction  should  be  granted  at  this  stage 
of  proceedings,  unless  there  are  special  circumstances  which  take  the 
case  out  of  the  general  rule.  I  do  not  find  any  such  special  circumstances 
in  this  case.  The  defendants  contend  that  it  would  work  irretrievable 
injury  to  them  to  grant  this  motion,  but  this  position  is  not  supported 
by  the  proofs.  The  defendants  are  liquor  dealers,  and  they  put  this 
label  upon  one  kind  of  liquor  sold  by  them.  It  is  true  that  money 
has  been  spent  by  them  in  advertising,  but  the  only  injury  in  restrain- 
ing them  from  the  use  of  this  label  will  be  to  oblige  them  to  put  some 
other  form  of  label  oh  this  particular  brand  of  whiskey,  which  is  not 
an  infringement  of  the  complainant's  trade-mark. 

Nor  do  I  think  the  complainant  has  been  guilty  of  laches,  considering 
the  distance  from  Boston  where  the  complainant's  distillery  is  estab- 
lished, and  the  fact  that  the  evidence  goes  to  show  that  Mr.  White,  one 
of  the  proprietors  of  the  complainant  company,  had  no  knowledge  of 
the  defendants'  label  prior  to  1889,  and  this  suit  was  brought  in  1890. 

Upon  the  whole,  I  am  satisfied  that  the  complainant  is  entitled  to  an 
injunction;  and  it  is  so  ordered. 


Boyd  v.  Cherry. 

(Circuit  Cofu/rt,  D.  lotoo,  E.  D.    January,  1888.) 

Patents  for  Inventions — Anticipation — Prior  Use-— Milk  Cans. 

The  Cooley  patent  of  September^  1879,  covers  *^a  new  process  of  raising  cream 
from  milk, "  and,  as  stated  by  the  specifications,  ** consists  mainly  in  water-sealing 
the  milk  within  the  vessel  containing  it,  and  also  in  submerging  such  vessel  in  wa- 
ter, and  in  apparatus  hereinafter  described  ;'^  the  object  being  not  only  to  exclude 
dust  and  dirt,  but  also  to  prevent  the  absorption  of  deleterious  gases  or  odors  from 
the  air,  and  the  exposure  to  sudden  changes,  electric,  thermal,  and  otherwise,  of 
the  atmosphere.  HelcL,  that  the  patent  is  valid,  although  other  persons  had  been 
in  the  habit  of  occasionally  submerging  vessels  containing  milk,  as  they  never  pro- 
ceeded so  far  as  to  discover  the  importance  of  the  method  or  the  valuable  results 
achieved  by  the  patentee. 

Same— Infringement. 

The  patent  is  infringed  bv  a  milk  can  manufactured  under  the  Cherry  patent, 
"Which  describes  a  substantially  similar  apparatus,  and  purports  to  accomplish  the 
same  ends  in  substantiaUy  the  same  way ;  and  infringement  cannot  be  avoided  on 
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t^e  theory  that  thejCbexry  patent  is  for  a  device,  while  the  Cooley  patent  is  for  a 
process,  especially  when  it  appears  that  the  Cherry  apparatus  was  sold  with  direc- 
tion for  using  it  according  to  the  Cooley  process. 
8.  Same— Patentable  Pboobss. 

By  "process**  is  meant  the  application  or  operation  of  some  element  or  power  of 
nature,  or  of  one  subject  to  another;  as,  for  example,  the  art  of  tanning,  dyeing, 
smelting  ores,  and  the  like.  In  such  oases,  the  invention  consists  in  the  application 
of  old  and  well-known  principles  to  new  and  useful  purposes. 

In  Equity. 

The  complainant  by  his  bill  charges  respondent  with  the  infringement 
of  a  patent  granted  to  William  Cooley,  and  duly  assigned  to  him.  The 
said  patent  bears  date  February  20,  1877,  and  is  "for  an  improvement 
in  obtaining  cream  from  milk.'*  It  is  described  in  the  opinion.  The 
defense  is  twofold:  (1)  That  Cooley  was  not  the  original  and  first  dis- 
coverer of  the  process  described  in  his  patent;  or,  in  other  words,  prior 
use  by  other  persons.  (2)  That,  even  if  complainant's  patent  is  valid, 
defendant  has  not  infringed.  Proofs  have  been  taken,  and  the  case  has 
been  twice  argued.  Upon  the  first  hearing,  the  court  found  that  the  de- 
fense of  prior  use  was  sustained,  but  granted  a  rehearing. 

Munday,  Evarta  &  Adcocky  Wishard  &  Read^  and  PhUlips^  Ooode  &  PkSr 
Kps^  for  complainant. 

Stoneman,  Rickd  &  Eastman^  for  defendant. 

McCraby,  Circuit  Judge.  As  it  is  admitted  that  ihe  respondent  has 
manufactured  and  sold  a  milk  can  constructed  according  to  the  patent 
issued  to  him  on  the  23d  of  September,  18.79,  known  as  the  "Hawkeye 
Patept,"  our  first  inquiry  will  be  as  to  whether  this  is  an  infringement 
of  the  earlier  patent  under  which  the  complainant  claims.  An  exami- 
nation of  the  two  patents  will  clearly  show  that  they  are  substantially 
for  the  same  invention.  For  convenience  I  will  designate  the  older  pat- 
ent a5  the  "Cooley  Patent,"  and  the  later  one  as  the  "Cherry  Patent." 
The  Cooley  patent  is  described  as  "a  new  process  of  raising  cream  ftora 
milk,"  and  the  specification  declares  that  "it  consists  mainly  in  water- 
pealing  the  milk  within  the  vessel  containing  it,  and  also  in  submerging 
such  vessel  in  water  and  in  apparatus  hereinafter  described."  The 
Cherry  patent  is  described  as  "an  improved  means  of  raising  cream  from 
milk,  and  for  driving  off  the  animal  heat  or  vapor  contained  in  the  same 
in  the  shortest  and  best  possible  manner;"  and  the  specification  further 
declares  that  "the  invention  consists  essentially  in  water-sealing  the  milk 
within  the  vessel  containing  it,  by  means  of  a  cover  of  novel  construc- 
tion, and  submerging  such  vessel  and  cover  in  a  tank  of  water."  In  both 
patents,  one  main  purpose  is  declared  to  be  the  excluding  of  the  milk  from 
the  outer  atmosphere  during  the  process  of  raising  the  cream.  Th|is 
the  specification  in  the  Cooley  patent  declares: 

"By  my  present  invention  I  water-seal  the  can  or  other  vessel  containi 
the  milk  to  be  treated,  whereby  all  possibility  of  the  entrance  into  it  of  f(  r- 
eign  matter,  gases,  or  odors  is  prevented,"  etc. 

And  the  specification  in  the  Cherry  patent  declares  that — 
"The  vessel  containmg  the  milk  is  submerged  in  a  tank  of  water,  and  tie 
milk  not  only  excluded  from  the  outer  atmosphere,  but  an  equality  in  t 
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temperatare  ia  established  axkl  maintained  tbroughont  the  entire  vessel,  and 
the  animal  heat  or  vapor  driven  out  into  the  surrounding  water." 

In  both  patents  the  utility  of  the  invention  is  declared  to  consist  in 
substantially  the  same  thing.  Thus  the  specification  in  the  Cooley  pat- 
ent says: 

"The  ordinary  mode  of  raising  cream  is  with  open  cans,  either  shallow  or 
deep,  and  then  by  liand  labor  skimming  the  cream  from  the  surface  after  tlie 
milk  has  stood  from  say  thirty-six  to  forty-eight  hours.  This  mode  is  open 
to  several  serious  objections,  among  which  may  be  named  the  exposure  of 
the  milk  to  the  atmosphere,  from  which  it  attracts  insects  and  absorbs  gases 
and  odors,  often  very  deleterious,  and  from  which  it  collects  and  retains  dust 
and  dirt  floating  in  the  air;  the  agitation  of  its  surface  from  winds  and  oilier 
causes;  the  great  length  of  time  required  to  raise  the  cream;  the  unavoidable 
lack  of  uniformity  in  the  quality  of  the  cream,  and  consequently  in  the  but- 
ter made  from  it,  because  of  the  various  subtile  and  invisible  atmospheric 
causes  which  tend  to  taint,  acidify,  or  otherwise  vitiato  it;  the  positive  and 
direct  exposure  to  all  the  sudden  changes,  electrical,  thermal,  and  otherwise, 
of  the  atmosphere;  and  th&  necessity  of  having  pans  enough  to  hold  the  milk 
of  two  or  more  days'  milking." 

On  the  same  subject  the  specification  in  the  Cherry  patent  states: 

'*It  will  be  observed  that  by  the  old  method  of  raising  cream  in  open,  shal- 
low pans,  the  milk  absorbs  deleterious  odors  and  gases,  and  collects  dust  and 
dirt  floating  in  the  air,  and  is  also  subject  to  various  changes  of  atmosphere, 
and  rendering  a  lack  of  uniformity  in  the  quality  and  quantity  of  the  cream 

I  produced,  and  consequently  lessening  the  value  of  the  butter  made  from  it. 

I  By  means  of  the  present  improvement  these  objections  are  entirely  obviated, 

inasmuch  as  the  vessel  containing  the  milk  is  submerged  in  a  tank  of  water, 
and  the  milk  not  only  excluded  from  the  outer  atmosphere,  but  an  equality 
in  the  temperature  is  established  and  maintained  throughout  the  entire  ves- 
sel, and  the  animal  heat  or  vapor  driven  out  into  the  surrounding  water." 

I  The  similarity  in  the  two  patents  becomes  still  more  apparent  when 

I  we  come  to  compare  the  description  of  the  invention,  and  the  milk  cans 

actually  constructed  under  them,  some  of  which  are  in  evidence  before 
us.     In  both  there  is  a  cylindrical  receptacle  or  pan  for  holding  the 
;  milk.     In  both  there  is  a  tank  or  vessel  for  holding  water  into  which 

the  milk  can  is  placed.  In  both  there  is  a  movable  cover  for  the  can, 
shaped  somewhat  like  an  ordinary  tin  pan,  and  placed  upside  down  on 
the  top  of  the  can,  the  overlapping  or  flaring  sides  of  the  cover  leaving 
an  annular  space  between  such  sides  and  the  can.  Both  are  rendered 
airtight  by  water-sealing;  that  is,  by  being  submerged  in  water,  or  so 
nearly  submerged  that  the  air  is  excluded  from  the  can.  In  both  the 
process  contemplates  that  the  can  shall  stand  in  the  water  until  the 
cream  is  gathered  at  the  top,  and  in  both  an  outlet  is  provided  at  the 
bottom  by  which  to  draw  off  the  milk,  leaving  the  cream  only  in  the 
can.  *  True,  there  are  some  differences,  but  they  are  immaterial,  and 
my  conclusion  is  that  the  two  patents  are  substantially  identical. 

But  the  counsel  for  the  respondent  insist  that  he  has  not  infringed 
the  Cooley  patent;  and  tbeir  argument  is  that  said  patent  is  for  a  pro- 
cess, and  not  for  a  mechanical  device,  while  respondent's  invention  is 
for  the  latter,  and  not  for  the  former.     It  is  impossible  to  maintain  this 
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distinction  between  the  two  patents.     What  one  is,  in  this  respect,  the 
other  is.     They  are  alike.     In  my  judgment,  both  patents  cover  a  pro- 
cess to  be  accomplished  by  a  combination  of  mechanical  devices.     A  i 
process  is  patentable,  provided  that  it  is  new  and  useful.     By  "process"  I 
is  meant  the  application  or  operation  of  some  element  or  power  of  na-  i 
ture,  or  of  one  subject  to  another.     As  examples  of  patentable^processes,  ! 
the  art  of  tanning,  dyeing,  smelting  ores,  and  the  like  may  be  men-  | 
tioned.     In  these  and  in  other  similar  cases  the  merit  of  the  invention               | 
consists,  not  in  the  discovery  of  any  new  law  of  nature  or  principle  of 
science  or  natural  philosophy,  but  in  the  application  of  old  and  well-               | 
known  principles  to  new  and  useful  purposes.     There  can  be  no  patent               ' 
upon  an  abstract  philosophical  principle.     The  laws  of  nature  and  prop- 
erties of  matter  are  presumed  to  be  llmown  to  and  subject  to  be  utilized 
by  all  alike.     But  the  application  of  any  one  or  more  of  these  laws  or 
principles  to  a  practical  object,  and  so  as  to  secure  a  useful  result  not 
previously  attained,  is  patentable.     Neilson  v.  Harfoi'd,  1  Webst.  Pat.     . 
Cas.  295;  Coming  v.  Burden^  15  How.  267;  Cochrane  v.  Deener^  94  U.  S. 
780;  Rubber  Co.  v.  Goodyear,  9  Wall.  788. 

I  doubt  very  much  whether  the  mechanical  appliances  described  in 
each  of  the  patents  is  patentable  aside  from  the  process.  Considered 
merely  as  cans  or  milk  vessels,  there  would  seem  to  be  little,  if  any, 
novelty  in  them.  But,  however  this  may  be,  it  appears,  from  an  in- 
spection of  the  Cherry  patent  itself,  that  it  is  intended  to  cover  the  pro- 
cess, and  that  the  cans  are  to  be  used  only  for  the  purpose  of  raising 
cream  in  the  manner  described.  Besides,  the  evidence  discloses  the 
fact  beyond  question  that  the  respondent  manufactures  the  "Hawkeye 
pan,"  and  sells  it  to  customers  to  be  used  by  them  in  raising  cream  from 
milk  according  to  the  process  described  in  the  Cooley  patent.  He  ad- 
vertises and  sells  the  can  for  this  very  purpose.  They  are  especially 
adapted  to  it,  and  to  no  other,  and  the  inference  arising  from  their  sale, 
that  they  are  to  be  used,  would  be  very  strong.  When  it  is  added  that 
they  are  generally,  if  not  always,  accompanied  by  directions  to  purchas- 
ers as  to  the  mode  of  using  them,  .which  directions  require  the  adop- 
tion and  use  of  the  Cooley  process,  it  becomes  very  clear  that  the  fact 
of  infringement  is  established.  Bowker  v.  Dotaa,  3  Ban.  &  A.  518;  Chemr 
ical  Works  v.  Becker,  2  Ban.  &  A.  351;  WaOace  v.  Holmes,  9  Blatchf.  65. 

It  only  remains  to  consider  the  defense  of  prior  use.  The  proof  un- 
doubtedly shows  that,  before  the  date  of  Cooley 's  invention,  several  other 
persons  had  been  in  the  habit  of  occasionally  submerging  vessels  con- 
taining milk  during  the  process  of  raising  cream  therefrom,  and  in  some 
instances,  at  least,  such  use  was  public.  But  it  also  clearly  appears 
that  none  of  these  persons  proceeded  so  far  as  to  discover  the  utility  of 
the  process,  or  were  aware  of  the  fact  that  by  it  the  important  and  val- 
uable results  since  achieved  by  Cooley  could  be  secured.  It  is  beyond 
doubt  that  Cooley  was  the  first  to  discover  and  to  make  known  to  the 
public  the  fact  that  by  this  process  the  cream  could  be  raised  in  a  much 
shorter  period  of  time  than  by  any  other  known  means,  and  that  by  it 
a  better  quality  of  butter  was  to  be  secured  at  a  reduced  cost.     The  ' 
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others  doubtless  came  very  near  to  this  discovery,  but  they  overlooked 
it,  as  is  apparent  from  the  fact  that  no  other  one  of  them  thought  enough 
of  the  process  to  permanently  adopt  it,  or  to  apply  for  a  patent  upon  it, 
until  after  the  Cooley  patent  had  come  into  use  and  its  great  utility  had 
been  demonstrated.  It  follows  that  the  controlling  question  upon  this 
branch  of  the  case  is  whether  it  is  necessary  for  the  defendant,  in  or- 
der to  sustain  the  defense  of  prior  use,  to  show,  not  only  that  the  pro- 
cess was  publicly  used  before  Cooley's  discovery,  but  that  it  was  so  used 
by  some  person  or  persons  who  perceived  the  fact  of  its  utility,  and  who 
knew  what  could  be  accomplished  by  it,  and  who  communicated  this 
information  to  the  public. 

But,  upon  authority  and  upon  principle,  I  am  constrained  to  answer 
this  question  in  the  afl5rmative.  In  TUghman  v.  Proctor^  102  U.  S.  711, 
the  supreme  court,  through  Mr.  Justice  Bradley,  held  an  alleged  prior 
use  not  sufficiently  proved,  for  the  reason,  among  others,  that  the  re- 
sult had  been  accidentally  and  unwittingly  produced,  while  the  oper- 
ators were  in  pursuit  of  other  and  different  results,  without  exciting  at- 
tention, and  without  its  even  being  known  what  was  done,  or  how  it 
had  been  done.  In  PeUon  v.  Waters.  7  0.  G.  426,  the  rule  is  distinctly 
recognized  that  the  prior  discoverer  or  inventor  must  have  had  such  a 
conception  of  the  invention  as  would  enable  him  to  give  it  to  the  pub- 
lic. Said  Emmons,  speaking  of  the  alleged  prior  inventor  in  that  case, 
"  he  not  only  did  not  give  and  could  not  give  it  [the  invention]  to  the 
public,  but  he  did  not  possess  it  himself."  The  same  rule  is  recognized 
in  Andreics  v.  Carman,  9  0.  G.  1011,  where  it  is  declared,  in  effect,  that 
the  person  "  who  first  discovers  the  principle,  and  by  putting  it  into 
practical  and  intelligent  use  first  makes  it  available  to  man,"  is  the  first 
inventor. 

If  the  alleged  prior  use  of  the  process  was  under  such  circumstances 
that  the  public  obtained  no  knowledge  of  the  mode  of  its  operation,  or 
of  the  results  t(3  be  attained  by  it,  there  is  no  prior  use,  within  the 
meaning  of  the  patent  law. 

"In  other  words,  if  the  parties  who  made  the  combination,  although  see- 
ing with  the  eye  perceived  not,  and  hearing  with  the  ear  understood  not, 
*  *  *  they  added  nothing  to  their  own  stock  of  knowledge;  and  the  fact, 
if  observed  by  other  men,  (if  they  understood  it  not,)  added  nothing  to  the 
science  on  that  subject.  Therefore  the  invention  was  not  made  until  the 
parties  contriving,  or  others  observing,  the  existing  combination,  saw  that  it 
could  be  made  available  for  the  purpose  of  producing  a  result  similar  to  the 
one  which  the  plaintiffs  have  mentioned  in  their  specification."  Ransom  v. 
HayoTt  1  Fish.  Pat.  Cas.  267. 

These  adjudications  are  based  upon  a  sound  principle.  The  rights 
of  a  patentee  are  granted  to  him  upon  the  consideration  of  the  giving 
by  him  to  the  public  of  a  new  and  useful  discovery.  If  some  one  be- 
fore him  had  already  given  the  same  invention  or  discovery  to  the 
pnblic,  this  consideration  falls,  and  he  has  no  basis  for  his  claim  of  ex- 
clusive right.  Hence  it  is  that  the  alleged  prior  invention  must  have 
been  made  public.     If  kept  secret  by  the  first  inventor  until  the  second 
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has  discovered  it  and  given  it  to  the  public,  the  latter  will  be  protected, 
for  it  is  to  him  that  the  public  is  indebted;  it  is  from  him  that  the 
public  has  received  value;  and,  as  uo  one  can  impart  that  which  he 
does  not  possess,  it  must  appear  that  the  alleged  prior  inventor  was 
aware,  not  only  of  his  discovery,  but  also  of  its  utility.  These  consid- 
erations lead  to  the  conclusion  that  complainant  is  entitled  to  a  decree 
in  accordance  with  the  prayer  of  the  bill  for  an  injunction  and  account- 
ing.    Let  a  decree  be  entered  accordingly* 


Forage  v.  Salinas. 
(JHstrict  CowrU  i>*  South  Carolina.    April  90, 1802.) 

Admibaltt— Costs— General  Average— Libelant  Mainlt  Successfou 

A  salt  in  general  average  was  brought  by  libelant,  a  shipma^iter,  against  respond- 
ent, who  denied  the  necessity  for  the  jettison,  thus  making  the  main  issue  whether 
libelant's  entire  claim  was  a  fraud.  This  suit  was  the  only  method  of  arriving  at 
a  solution  of  the  question.  Libelant  was  successful  on  the  main  issue,  though  the 
amount  of  hts  claim  was  diminished,  for  want  of  evidence  which  could  satisiy  the 
court.    Heldt  that  respondent  should  pay  the  costs. 

In  Admiralty. 

J.  N.  NnthanSy  for  libelant. 

L  P.  K»  Bryan  and  D.  B.  CHUHand^  for  respondent. 

SiMONTON,  I^istrict  Judge.  The  only  question  remaining  is  as  to  the 
costs.  Upon  whom  must  the  burden  fall  ?  In  law  cases  costs  consti- 
tute the  penalty  j9ro/a/«o  damore;  they  inevitably  follow  the  verdict  or 
decision.  In  this  court,  as  in  equity,  the}'  do  not  necessarily  fall  on 
the  losing  party,  and  are  altogether  within  the  discretion  of  the  court. 
When  the  litigation  has  arisen  unnecessarily,  either  by  haste  before  a 
settlement  can  be  effected,  or  by  unreasonable  conduct  po8f  liteniy  render- 
ing a  settlement  impracticable  ;  or  when  there  appears  in  the  testimony 
such  action  on  the  part  of  the  litigant  as  renders  him  obnoxious  to  the 
disapproval  of  the  court ;  and  sometimes  when  the  question  involved  is 
of  such  a  character  that  both  parties  are  equally  interested  in  the  decis- 
ion made, — in  these  instances,  and  in  many  others,  varying  sometimes 
with  the  case  and  sometimes  with  the  disposition  and  temper  of  the 
judge,  costs  are  divided,  or  apportioned,  or  put  upon  the  successful 
party.  In  the  present  case  the  ship  reached  port,  a  jettison  of  carj  o 
and  other  matters  having  occurred  during  tho  voyage.  The  usual  ar  1 
proper  steps  were  taken.  An  average  bond  was  executed,  and  the  carj  j 
delivered.  An  adjustment  was  made  by  an  experienced  adjuster.  R  - 
spondents  being  dissatisfied,  not  with  the  manner  of,  but  with  the  ooc 
si  on  for,  the  adjustment,  this  libel  was  brought.  The  answer  denic 
any  responsibility  for  the  jettison,  especially  and  particularly  for  mac 
of  the  ship's  property. 


Digitized  by 


GoogI 


THE  GRACE  LITTLETON.-  285 

The  suit  was  necessary.  The'  adjustment,  having  been  based  on  an 
ez  parte  statement,  could  not  bind  the  parties.  No  solution  of  the  ques- 
tion could  be  had  in  any  other  way.  The  result  has  been  a  reduction 
of  the  amount  due  on  general  average,  but  has  established  the  fact  that 
it  is  a  case  of  general  average.  I  do  not  perceive  any  impropriety  in 
bringing  the  suit,  or  any  conduct  on  the  part  of  the  libelant  which  would 
have  prevented  a  settlement  if  practicable.  The  main  issue  was,  was 
all  this  claim  for  general  average  a  fraud?  This  issue  has  been  decided 
in  favor  of  the  libelant.  The  amount  of  his  claim  was  diminished  for 
want  of  evidence  which  could  satisfy  the  court.  There  is  an  atmos- 
phere of  suspicion  hanging  around  cases  of  this  character  which,  resist 
it  as  we  may,  has  its  influence.  The  libelant  has  had  the  disadvantage 
of  this.  I  am  not  disposed  to  burden  him  further.  Let  respondent 
pay  the  oosts. 


The  Grace  Littleton. 

Lyons  v.  The  Grace  Littleton. 

(District  CourU  V.  South  Carolina,    AprU  88, 1899.) 

Sbaxav^b  WiOBS— Rbfubal  to  Go  Aboabd—Iktoxioatiok— Gontbaot. 

Where  a  seaman,  who  has  siened  shipping  articles,  went  to  his  vessel,  on  her 
sailing  day,  intoxicated,  and  declined  to  go  aboard,  and  the  master,  being  pressed 
for  time,  thereupon  shipped  another  man,  Tield  that,  while  the  fact  that  ne  was 
drunk  was  not  a  sufficient  ground  for  a  rescission  of  his  contraot,  his  refusal  to  go 
aboard  entitled  the  master  to  supply  his  place,  and,  when  the  place  was  flUed,  no 
subsequent  application  oould  help  him. 

Li  Admiralty. 

Hiiger  Sinkler^  for  libelant. 

Bryan  &  Bryan^  for  respondent. 

Simonton,  District  Judge.  This  is  a  libel  for  damages  for  breach  of 
contract  of  hire  of  a  seaman.  Libelant  signed  shipping  articles  for  the 
Grace  Littleton  on  19th  March,  for  a  voyage  to  West  Indies,  at  $20 
per  month.  When  he  signed  he  was  told  to  go  aboard  the  next  day  at 
7  o'clock  A.  M.,  as  the  vessel  would  sail  that  afternoon.  The  vessel  was 
at  the  Northeastern  Railroad  wharf,  and  libelant  did  go  to  her  the  next  day 
about  9  A.  M.  Now  comes  the  inevitable  oonflict  of  testimony.  He 
says  that  he  went  to  the  vessel  with  his  duds,  ready  to  enter  upon  his 
engagement,  and  that  the  master  refused  to  let  him  go  aboard,  alleging 
that  he  was  drunk;  that,  although  he  had  taken  a  glass  of  beer  or  so,  he 
was  sober;  that  during  the  day  he  sought  the  master,  with  his  counsel, 
and  ofifered  again  to  fulfill  his  contract.  Mr.  Getty,  a  clerk  at  the  wharf, 
says  that  he  saw  a  sailor  at  that  wharf  that  morning  going  towards  the 
schooner,  and  that,  although  he  evidently  had  been  on  a  heavy  spree, 
he  had  sobered  up.     I  will  come  to  his  testimony  again.     Hendrix,  the 
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hoarding  house  keeper,  says  that  this  sailor  was  staying  at  his  house 
with  the  two  other  sailors,  who  had  signed  the  same  articles  as  he  had; 
that  pursuant  to  appointment  he  got  them  ready  the  morning  of  the  19th 
to  proceed  in  his  wagon  to  the  vessel;  that  the  other  two  were  ready  with 
their  duds,  hut  that  libelant  could  be  found  nowhere.  Putting  his  bag- 
gage on  the  wagon,  they  started,  and  finding  libelant  on  their  way,  at 
the  corner  of  State  and  Cumberland  streets,  they  went  to  the  Northeast- 
em  Railroad;  that  libelant  had  all  the  appearance  of  a  drunken  man, 
and  had  a  pint  bottle  of  whisky  in  his  pocket,  from  which  he  took  drinks 
on  his  way  up;  when  they  reached  the  Northeastern  Railroad,  the  other 
sailors  got  off,  and  went  to  the  schooner;  the  libelant  swore  that  he  would 
not  go  on  her,  and,  in  despite  of  the  remonstrances  of  witness  persevered  in 
his  declarations  to  this  effect;  that  the  master  came  up,  and  asked  who  he 
was,  and  if  he  was  for  his  schooner;  on  his  reply  that  he  was,  the  master 
ordered  him  to  go  abbard,  and  he  positively  refused  to  do  so.  The 
master  confirms  all  this,  and  says  that  the  man  was  drunk;  that,  finding 
libelant  in  this  condition  and  refusing  to  go  aboard,  he  went  to  the 
shipping  commissioner  and  shipped  another  man;  that  he  had  no  time 
to  wait;  his  vessel  was  ready  for  sea;  he  intended  to  leave  that  evening, 
and  that  to  do  so  he  needed  the  services  of  the  crew  in  fixing  his  deck 
load;  so,  this  man  refusing  to  go  on  board,  he  supplied  his  place  at  10 
A.  M.  The  shipping  commissioner  says  that  he  saw  libelant  the  morn- 
ing of  19th,  about  11  a.  m.,  and  that  he  was  then  seeking  the  agents  of 
the  schooner.  I  have  no  doubt  that  the  libelant  did,  about  1  o'clock, 
try  to  resume  his  engagement.  I  agree  with  the  proctor  for  libelant  that 
the  fact  that  libelant  was  drunk  when  he  went  to  the  vessel,  assum- 
ing that  he  was  in  this  condition,  would  not  be  suflBcient  ground  for  re- 
scission of  this  contract.  Duncan  v.  Shaw,  19  Fed.  Rep.  621.  The  diffi- 
culty in  his  way  is  his  refusal  to  go  aboard,  spoken  of  by  the  master  and 
the  man  Hendrix.  The  latter  is  in  some  measure  corroborated  by  Mr. 
Getty  at  the  railroad.  He  says  that  he  heard  a  violent  altercation  be- 
tween the  sailor  and  the  boarding  house  keeper  after  the  wagon  came  up. 
To  be  sure,  the  witnesses  are  not  free  from  suspicion.  Neither  is  libel- 
ant. Unfortunately  for  him,  he  is  alone.  It  is  not  improbable  that  the 
sailor  was  drunk,  and  that  he  did  carry  on  as  stated,  and,  if  the  master 
had  had  time  and  patience,  he  may  have  gotten  him  aboard  all  right. 
But  the  master  was  pressed  for  time.  He  was  compelled  to  fill  up  his 
crew  at  once.  He  did  so.  It  would  be  unreasonable  to  compel  him  to 
wait  on  the  recovery  of  the  sailor  from  the  condition  in  which  he  put 
himself.  When  the  place  was  filled,  no  subsequent  application  of  libel- 
ant could  help  him.  His  own  conduct  forced  the  master  to  go  for  some 
one  else,  and,  if  he  lost  his  place,  libelant  can  only  blame  himself. 
The  libel  is  dismissed. 
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The  James  H.  Shriqley. 
Lawson  v.  The  James  H.  Shriqlet. 

ilHstTict  Ctmrtt  N.  D.  New  York.    April  22, 1893.) 

Shaman's  Wages— Femalb  Cook— Wife  of  First  Cook. 

On  tbe  evidence,  held,  that  the  libelant,  who  was  the  wife  of  the  oook  on  a  steam 
barge,  had  been  engaged  by  the  master  of  the  barge  as  second  cook,  and  was  en- 
titled in  this  suit  in  rem  to  recover  wages  for  her  term  of  service. 

In  Admiralty.     Suit  to  recover  wages. 

Cook  &  Fitzgerald  y  for  libelant. 

Clinton,  Clark  &  Ingrdham^  for  respondents. 

Coxe,  District  Judge.  Louisa  A.  Lawson  brings  this  libel  against  the 
steam  barge  James  H.  Shrigley  to  recover  wages  as  second  cook,  at  the 
rate  of  $15  per  month  from  May  3, 1891,  to  August  18, 1891,  in  all  $54, 
under  an  agreement  made  with  the  master  of  the  barge.  That  the  libel- 
ant performed  the  duties  of  second  cook  faithfully  and  well  and  that  her 
services  were  reasonably  worth  the  sum  demanded  is  not  disputed.  The 
defense  is  that  no  agreement  was  made  wdth  the  libelant,  but  that  an 
agreement  was  made  with  her  husband  by  which  he  agreed  to  do  the 
cooking  for  the  barge,  with  his  wife  as  assistant,  for  the  sum  of  $60  a 
month.  The  only  question  of  fact  is  whether  the  contract  was  made  as 
alleged  in  the  libel.  The  libelant  and  her  husband  both  swear  in  un- 
qualified terms  that  the  master  agreed  to  pay  her  $15  per  month.  This 
agreement  is  denied  by  the  master.  Three  witnesses  were  called  for  the 
respondents  who  testified  to  declarations  of  the  libelant  and  her  husband 
inconsistent  with  their  present  testimony.  The  shipping  articles  of  the 
barge  were  introduced  in  which,  after  the  name  of  the  libelant's  husband, 
appear  the  words  "cook  and  wife"  and  on  the  three  pay  rolls  signed  by 
her  husband  appear,  not  in  his  handwriting,  however,  the  words  "L. 
Lawson  and  wife,  cooks."  The  libelant  did  not  draw  her  wages  when 
her  husband  drew  his  and  nothing  was  said  on  the  subject  by  either  of 
them  until  they  were  about  to  leave  the  barge.  These  facts,  certainly, 
tend  to  corroborate  the  testimony  of  the  master  that  the  contract  was  as 
stated  by  him.  In  an  ordinary  action  between  man  and  man  the  pre- 
sumptions arising  from  facts  like  these  would  be  persuasive  and,  per- 
haps, controlling,  but  in  a  case  of  mariners'  wages,  and  that,  too,  where 
the  libelant  is  a  woman,  a  somewhat  different  rule  obtains.  It  should 
be  remembered  that  there  are  few  claims  so  highly  favored  and  studi- 
ously protected  as  the  claims  of  mariners  for  their  wages.  They  are  re- 
garded as  the  wards  of  the  courts  and  every  shield  and  safeguard  which 
the  law  can  give  is  thrown  around  them,  both  by  legislative  enactment 
and  judicial  decision.  Their  usefulness  and  importance  on  the  one  hand 
and  their  proverbial  improvidence  and  recklessness  on  the  other  have 
made  them  the  objects  of  solicitude  in  all  commercial  nations.     They 
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are  recognized  as  a  thoughtless,  imprudeDt,  rash  and  impulsive  class, 
ignorant  of  their  rights  and  easily  imposed  upon  by  sharp  and  design- 
ing men.  Admiralty  courts  which  do  not  follow  the  harsh  and  unyield- 
ing rules  of  the  common  law,  but  sit  rather  as  courts  of  equity,  are  vigi- 
lant to  protect  them  and  hold  as  void  and  as  of  no  effect  all  contracts 
and  stipulations  made  by  them  which  are  in  derogation  or  relinquish- 
ment of  any  of  their  general  rights  and  privileges.  It  is  the  aim  of  the 
law  to  shield  them  from  oppression  and  take  care  of  their  rights  and  in- 
terests by  protecting  them,  not  only  against  the  master,  but  also  against 
themselves.  In  the  light  of  these  well-known  rules  it  is  thought  that 
the  libelant  is  entitled  to  recover,  and  for  the  following  reasons: 

1.  The  preponderance  of  direct  testimony  is  with  her  on  the  main  is- 
sue. The  three  witnesses  to  the  principal  transaction  were  all  interested, 
but  the  libelant  and  her  husband  agree  as  to  the  terms  of  the  contract. 
They  are  contradicted  by  the  master  alone. 

2.  The  contract  as  testified  to  by  the  libelant  was  an  equitable  and 
natural  one.  The  shipping  articles  show  that  on  former  trips  the  cook 
on  this  barge  received  as  high  as  $75  per  month  and  never  less  than  $60, 
and  that  the  second  cook,  on  one  trip,  received  $25  per  month.  It  is 
conceded  by  the  respondents  that  the  sum  of  $60  a  month  for  both  first 
and  second  cook  was  low  wages.  As  this  was  the  lowest  sum  theretofore 
paid  to  the  cook  alone  it  is  hardly  probable  that  the  libelant's  services 
were  to  be  counted  as  nothing,  especially  when  it  is  conceded  that  she 
was  a  competent  cook  and  discharged  her  duties  faithfully. 

3.  The  character  of  two  of  the  witnesses  called  to  contradict  the  libel- 
ant and  her  husband  does  not  commend  them  to  the  favor  of  the  court. 
Their  testimony  was  evidently  dictated  by  a  hostile  animus. 

4.  The  libelant  was,  in  legal  sense,  a  mariner.  She  was  part  of  the 
crew.  It  was  the  duty  of  the  master  to  have  the  agreement,  even  if  it 
were  as  stated  by  him,  reduced  to  writing  and  signed  by  her.  Rev.  St. 
§§  4520,  4521.  If  he  had  obtained  a  contract  as  advantageous  as  the 
one  he  says  was  made,  a  contract  clearly  understood  by  all  parties,  is  it 
not  probable  that  he  wduld  have  had  it  so  signed?  His  failure  to  do  so, 
if  it  has  no  other  effect,  at  least,  tends  to  strengthen  the  position  of  the 
libelant  thai  the  contract  was  as  stated  by  her. 

It  is  thought  that  the  action  can  be  maintained  by  the  libelant  in  its 
present  form  and  that  she  is  entitled  to  a  decree  for  the  sum  demanded 
in  the  libel  with  costs. 
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Taylor  a  oLv.  Franklin  Say*  Bank. 
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liand  was  conveyed  to  a  trustee  by  dee^  of  trust,  which  provided  that  no  Hen,  In- 
cambranoe,  or  charge  should  be  created.  The  record  of  such  trust  deed  having 
been  destroyed  by  firec  a  decree  was  entered  in  a  proceeding  under  the  burnt  rec- 
ord act,  establishing  the  trust  deed  without  the  provision  aforesaid,  but  with  a 
clause  authorizing  tne  trustee  to  create  liens.  After  entry  of  this  decree  the  trusp 
tee  gave  a  mortgage  and  allowed  a  mechanic's  lien  to  be  created,  under  which  the 
land  was  sold.  Some  of  the  cestuis  oui  trustent  who  were  infants  when  the  decrees 
of  foreclosure  and  the  decree  restoring  the  trust  deed  were  rendered,  but  who  had 
appeared  therein  by  guardian  ad  tUern^  filed  a  biU  to  review  the  foreclosure  suits. 
Meld  that,  as  to  them,  the  mortgages  and  the  mechanic's  lien  were  invalid,  since 
the  record  of  the  trust  deed,  though  destroyed,  gave  the  mortgagee  and  lien  holder 
aotioe  of  the  inability  of  the  trustee  to  tnenmber  the  property; 

In  Equity. 

R.  B.  KendaU  and  Mr.  Pope,  for  complainanto. 

Swifi^  OampbeU  &  Jcnes^  for  Franklin  Sav.  Bank. 

Blodgett,  District  Judge.  Tliis  ia  a  bill  to  review,  reverse,  and  set 
•aide  a  decree  of  foreclosure,  entered  in  this  court  on  the  30th  of  April, 
1880,  under  which  defendant  claims  title  to  lots,  1, 4,  and  5  of  the  sub- 
division of  lot  4,  in  block  16,  in  Bushnell's  addition  to  the  city  of  Chi- 
cago; and  also  to  set  aside  a  sale  made  July  15,  1881,  under  a  decree 
for  a  mechanic's  lien,  in  favor  of  Gilsdorf  and  others,  entered  in  tlie  su- 
perior court  of  Cook  county  July  20,  1874.  The  original  bill  of  review 
was  filed  by  Robert  C,  Katharine,  and  Margaret  Taylor,  children  of 
Frank  C.  and  Louisa  Taylor.  And  the  cross  bill  was  filed  by  Frank  C. 
Taylor,  Jr.,  and  Maria  Louisa  Taylor,  Jr.,  Josephine  S.  Taylor,  and 
Alexander  Taylor,  infants,  and  older  children  of  Frank  C.  and  Louisa 
Taylor,  Sr.  The  facts,  as  they  appear  from  the  proof,  and  which  are 
not  disputed,  are  that  on  the  13th  of  June,  1871,  Maria  Louisa  Taylor, 
being  seised  in  fee  of  all  of  lot  4,  in  blo^k  16,  Bushnell's  addition  to 
Chicago,  joined  with  her  husband,  Frank  C*  Taylor,  in  the  execution  of 
a  deed  of  said  premises  to  Ira  Scott,  to  hold  upon  certain  trusts  in  the 
deed  set  forth,  which  trusts,  so  far  as  it  is  necessary  to  state  them  for  the 
purposes  of  this  case,  were  that  the  property  was  to  be  held  for  the  ben- 
efit of  Mrs.  Taylor  and  the  children  of  the  marriage  between  Frank  C. 
Taylor,  her  husband,  and  herself,  except  that,  in  the  event  of  the  death 
of  Mrs.  Taylor,  and  of  the  children,  before  the  youngest  child  had 
reached  the  age  of  21  years,  Mr.  Taylor  or  his  heirs  should  become  en- 
titled to  the  remainder  of  the  estate.  The  deed  of  trust  contained  an 
express  provision  'Hhat  no  Hen,  incumbrance,  or  charge  shall  be  created 
on  said  premises,"and,  although  there  was  a  provision  in  the  trust  deed 
that  the  trustee  might  sell  some  portion  of  the  premises  for  the  purpose 
of  improving  that  which  was  unsold,  yet  that  provision  was  so  guarded 
as  to  prohibit  the  creation  of  any  lien,  incumbrance,  or  charge  upon  the 
unsold  portion  of  said  premises.  At  the  time  the  deed  was  made  there 
v.60F.no.4— 19 
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was  a  bouse  upon  the  premises,  which  was  occupied  by  Mr.  and  Mrs. 
Taylor  as  their  home,  this  house  covering  only  a  comparatively  small 
part  of  the  lot.  When  this  trust  was  created,  three  children  had  been 
born  to  Mr.  and  Mrs.  Taylor,  and  four  have  since  been  bom,  and  this 
bill  was  filed  by  the  three  youngest  of  the  seven  children,  the  three  oldest 
having  arrived  at  lawful  age  since  this  bill  was  filed,  and  the  other  four 
are  still  minors.  By  the  great  fife  in  the  city  of  Chicago  of  October  8 
and  9,  1871,  the  house  upon  the  trust  premises  was  destroyed,  and  the 
public  records  of  deeds  of  land  titles  in  the  city  were  also  destroyed, 
and  the  trust  deed  itself  was  for  several  years  supposed  to  have  been 
destroyed  by  the  same  fire,  although  it  had  been  duly  recorded  within 
a  few  days  after  its  date.  In  January,  1872,  Mr.  Taylor  borrowed  the 
sum  of  $30,000  from  the  Franklin  Savings  Bank,  the  principal  defend- 
ant in  this  case,  for  which  he  gave  his  own  note,  payable  one  year  after 
date,  and  to  secure  the  payment  of  that  note  he  and  his  wife  executed 
to  Edward  Brown  a  trust  deed  upon  the  whole  of  said  lot  4  in  block 
16.  The  money  so  borrowed  by  Taylor  was  used  in  building  upon  the 
trust  premises  a  block  of  five  dwelling  houses,  which  cost  about  $53,- 
700.  In  January,  1873,  Taylor  and  his  wife  filed  a  petition  in  the  su- 
perior court  of  Cook  county  under  the  provisions  of  what  is  known  as 
the  *^ Burnt  Records  Act"  of  this  state,  alleging  the  making  and  record- 
ing of  the  deed  of  trust,  the  destruction  of  the  records,  and  fhe  loss  of 
the  deed  itself,  and  praying  an  establishment  and  confirmation  of  the 
trust  deed  and  its  terms,  as  set  out  in  said  petition.  And  such  pro- 
ceedings were  had  under  this  petition  that  on  the  20th  of  March,  1873, 
a  decree  was  entered  establishing  and  confirming  what  was  found  from 
the  proof  to  be  a  substantial  copy  of  the  trust  deed,  but  in  fact  omit- 
ting the  clause  which  provided  that  no  lien,  incumbrance,  or  charge 
should  be  created  on  the  premises,  and  containing  in  place  of  that  clause 
a  clause  that  authorized  the  trustee  to  make  liens  for  the  purpose  of  re- 
building, etc.  After  the  entry  of  this  decree,  Scott,  the  trustee,  and 
Taylor  and  wife,  made  a  subdivision  and  plat  of  said  lot  4,  dividing 
the  same  into  five  sublots,  numbered  from  1  to  5,  inclusive.  On  the 
22d  of  July,  1873,  Mr.  Scott  declined  to  act  longer  as  trustee,  and 
Taylor  and  wife  filed  a  bill  in  the  superior  court  of  Cook  county  for 
the  appointment  of  another  trustee,  and  asked  that  such  new  trustee 
be  empowered  to  make  a  loan  of  money  sufificient  for  the  fair  value  and 
cost  of  the  improvements  made  on  said  lots,  and  a  decree  was  on 
the  19th  of  August,  1873,  entered,  appointing  Charles  H.  MuUikin 
trustee,  as  successor  to  Mr.  Scott,  and  authorizing  him  to  make  a  loan 
to  pay  to  Mr.  and  Mrs.  Taylor  the  cost  of  the  improvements  made  on 
the  lots,  not  to  exceed  $63,700.  Mr.  Mullikin  accepted  the  trust,  and 
on  the  23d  of  August  made  four  trust  deeds,  covering  sublots  1,  2,  4, 
and  5  of  said  subdivision,  to  Francis  8.  Howe,  trustee,  to  secure  the 
payment  of  four  notes  of  $9,000  each,  given  by  Mullikin  and  Mr.  and 
Mrs.  Taylor  to  the  Franklin  Savings  Bank;  and  on  the  1st  of  January, 
1874,  Mullikin,  the  trustee,  and  Mr.  and  Mrs.  Taylor  joined  in  fhe  exe- 
cution of  onother  trust  deed  to  Francis  8.  Howe,  to  secure  the  Individ- 
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ual  note  of  Taylor  to  the  Franklin  Savings  Bank  for  $2,875.  The  pro- 
ceeds of  the  four  first-mentioned  trust  deeds  were  used  to  take. up  the 
S30,000  loan  made  by  Taylor  from  the  bank  in  June,  1872,  and  the 
last-mentioned  trust  deed  for  $2,875  was  to  secure  a  personal  indebted- 
ness of  Taylor's  to  the  bank,  not  growing,  as  the  proof  shows,  out  of  the 
rebuilding.  In  September,  1873,  a  petition  for  a  mechanic's  lien  wi^s 
filed  by  Henry  Gilsdorf  for  labor  and  materials  used  in  the  construction 
of  the  block  of  new  buildings  in  which  petition  other  contractors  inter- 
vened. This  case  came  to  hearing  in  July,  1874,  and  resulted  in  a  de- 
cree establishing  liens  on  the  premises  in  favor  of  Gilsdorf  and  those  who 
had  intervened  with  him,  which  decree  was  afterwards  affirmed  by  the 
supreme  court  of  this  state  at  the  September  term,  1874.  74  111.  354. 
In  June,  1876,  the  Franklin  Savings  Bank  filed  in  this  court  a  bill  to 
foreclose  the  four  trust  deeds  of  August  23,  1873,  which,  after  default 
of  some  of  the  adult  defendants,  and  answers  by  the  guardian  ad  lUeni 
of  the  infant  defendants,  was  in  May,  1877,  referred  to  a  master  to  take 
proofs  and  report.  In  June,  1877,  the  original  deed  of  trust  to  Scott 
was  found,  and  very  soon  thereafter  bills  of  review  were  filed  in  the  case 
under  the  burnt  records  act,  and  in  the  suit  brought  for  the  appoint- 
ment of  a  new  trustee  in  place  of  Scott,  and  in  which  the  decree  ap- 
pointed MuUikin  trustee,  and  authorized  him  to  make  the  loan  to  pay 
for  building  the  five  houses,  which  bUls  of  review  resulted  in  decrees 
setting  aside  the  former  decrees  in  those  cases,  but  the  decree  in  the  case 
under  which  MuUikin  was  appointed  trustee  contained  a  clause  that 
nothing  therein  ordered  or  contained  should  deprive  the  Franklin  Sav- 
ings Bank,  or  Howe,  the  trustee  in  the  said  trust  deeds,  of  any  interest 
they,  or  either  of  them,  might  have  in  the  trust  estate,  the  claims  of  the ' 
bank  and  said  Howe  not  having  been  heard  or  adjudicated. 

After  the  original  trust  deed  was  found,  the  bank  filed. a  supplemental 
bill  in  the  foreclosure  case,  which  was  answered.  Before  a  report  was 
made  by  the  master,  terms  of  settlement  or  compromise  were  made  be- 
tween the  bank  and  the  guardian  ad  lUem  of  the  infant  defendants  then 
in  court,  which  included  all  the  children  then  bom,  and  all  the  chil- 
dren of  the  parents,  except  Margaret,  the  youngest.  By  this  compro- 
mise the  children  were  to  have  one  of  the  sublots,  and  the  house  thereon, 
free  and  clear  of  all  incumbrance.  On  the  29th  of  April,  1880,  a  decree 
of  foreclosure  was  entered  in  t^e  foreclosure  suit  in  pursuance  of  the  terms 
of  this  agreement,  which,  by  its  terms,  was  a  foreclosure  of  the  four 
trust  deeds  on  sublots  1,  2,  4,  and  5,  respectively,  and  of  the  trust  deed 
securing  the  $2,875  (Taylor's  individual  debt)  on  the  whole  four  lots,  and 
a  sale  was  directed  to  be  made  by  one  of  the  masters  of  the  court  of  the 
sublots  1,  2,  4,  and  5,  to  pay  the  amount  found  due  by  said  decree  on 
the  said  respective  trust  deeds;  the  lien  of  the  several  trust  deeds  on  the 
premises  covered  by  them  respectively  being  found  by  the  decree  to  be 
subject  to  the  prior  mechanic's  lien  established  by  the  decree  in  the  Gih- 
dovf  Case.  A  sale  was  made  under  this  decree  on  the  16th  of  June,  1880, 
and  each  house  and  lot  sold  to  the  bank,  and  certificates  of  purchase 
given  by  the  master  to  the  bank  as  such  purchaser;  and  afterwards,  to 
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consaromate  the  settlement  made  with  the  guardian  ad  litem  of  the  in- 
fant children,  the  certificate  of  purchase  for  lot  2  at  such  master's  sale 
was  assigned  to  the  guardian  ad  lUemy  and  by  him  assigned  to  the  six 
children  then  born,  and  a  deed  was  in  due  time  made  to  them  by  the 
master,  and  a  deed  was  also  made  to  the  bank  of  lots  1, 4,  and  5.  After 
the  affirmance  by  the  supreme  court  of  the  decree  in  the  mechanic's  lien 
case,  the  bank  purchased  the  decree  in  that  case,  and  was  the  owner  of 
such  decree  at  the  time  of  the  entry  of  the  decree  in  the  foreclosure  case, 
and  at  the  time  of  the  alleged  compromise  and  settlement;  and  on 
the  16th  of  July,  1881,  a  sale  was  made  under  the  mechanic's  lien  de- 
crees, and  the  defendant,  H.  H.  Thomas,  who  was  then  the  president 
of  the  bank,  became  the  purchaser  of  the  three  sublets  1,  4,  and  5,  and 
it  is  admitted  that  this  purchase  was  made  by  Mr.  Thomas  for  the  bank, 
and  that  he  now  holds  the  title  solely  for  the  bank,  and  has  no  individ- 
ual interest  therein.  It  also  appears  that  the  three  oldest  children  were 
made  defendants  to  the  bill  for  the  restoration  of  the  deed  of  trust  under 
the  burnt  records  act,  and  appeared  and  answered  by  guardian  ad  lUem; 
that  the  four  oldest  children  were  made  parties  to  and  appeared  and  an- 
swered by  guardian  ad  litem  in  the  bill  for  the  appointment  of  anew  trus- 
tee; and  that,  under  the  mechanic's  lien  suit,  the  four  oldest  children 
were  made  parties  defendant,  and  appeared  and  answered  by  guardian 
ad  litem.  But  the  supreme  court,  in  the  suit  brought  by  Julia  S.  Taylor 
against  the  bank  to  set  aside  the  decree  in  the  mechanic's  lien  suit,  as 
far  as  it  affected  lot  8  in  said  Hubdi vision,  found  that  there  was  no  serv- 
ice upon  the  infant  defendants  in  the  mechanic's  lien  case.  It  also  ap- 
pears that  the  youngest  child,  Margaret,  who  is  one  of  the  original  com- 
plainants in  this  case,  was  bom  after  the  entry  of  the  decree  in  the  fore- 
closure case.  It  also  appears  that  all  the  seven  children  born  of  the 
marriage  of  Mr.  and  Mrs.  Taylor,  who  are  parties  to  the  original  and 
cross  bills  in  this  case,  were  minors  at  the  time  the  original  and  cross 
bills  were  filed. 

The  contention  on  the  part  of  the  complainants  is  that  all  the  four 
trust  deeds  given  by  MuUikin,  trustee,  with  the  consent  of  Mr.  and  Mrs. 
Taylor,  on  the  four  houses  and  lots,  and  also  the  decree  in  the  mechanic's 
lien  case,  are  all  void  and  inoperative  as  against  the  complainants  and 
cross  complainants,  under  the  clause  in  the  deed  of  trust  to  Scott,  which 
prohibited  the  creation  of  any  lien,  incumbrance,  or  charge  on  the  trust 
premises;  that  they  are  not  bound  by  the  decree  in  the  foreclosure  case, 
because  the  decree  was  by  consent,  and  they  were  not  competent  to  give 
such  consent,  and  that  the  decree  in  the  mechanic's  lien  case  did  not 
bind  the  infant  defendants  therein,  because  there  was  no  service  of  pro- 
cess on  them,  and  also  because  such  decree  was  obtained  by  imposing 
upon  the  courts  the  false  deed  established  by  the  decree  in  the  burnt 
records  act;  of  all  wbich,  and  of  the  true  terras  of  the  genuine  trust  deed, 
it  is  claimed  the  petitioners  in  the  mechanic's  lien  case,  and  the  bank 
and  its  president,  Mr.  Thomas,  were  bound  to  take  notice.  While  on 
the  part  of  the  defendant,  the  Franklin  Savings  Bank,  and  Mr.  Thomas, 
iit  is  contended  that  the  thtee  oldest  of  the  minor  children  were  made 
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parties  to  the  mechanic's  lien  case,  and  appeared  and  answered  by  guard- 
ian ad  lUemy  and  are  bound  by  said  decree,  and  that  the  proof  does  not 
show  that  they  were  not  served  with  process  in  the  case,  and  that  the 
chudren  so  brought  into  the  mechanic's  lien  case  were  of  the  same  class, 
as  to  their  rights  and  interest  in  the  property,  as  the  after-born  children, 
and  that  the  after-born  children  were  properly  and  suflBciently  repre- 
sented in  the  mechanic's  lien  suit  by  their  older  brothers  and  sisters, 
and  that  they  are  therefore  bound  by  such  representation  of  their  class; 
that  the  three  oldest  children  were  parties  to  the  proceeding  under  the 
burnt  records  act,  which  established,  by  the  decree  .of  the  court,  the 
power  on  the  part  of  the  trustees  to  loan  money,  and  give  the  securities 
in  question;  that  all  the  children  of  Frank  C.  and  Maria  L.  Taylor 
were  made  parties  in  the  foreclosure  suit,  except  Margaret,  who  was  bom 
after  the  entry  of  the  decree  in  said  case,  and  that  they  appeared  in  said 
case  by  their  guardian  ad  litem,  and  answered;  and  the  decree  in  said 
case  is  binding  on  them,  and  each  of  them,  and  on  the  after-born  child, 
Margaret,  as  she  was  represented  in  her  class. 

I  do  not  deem  it  necessary  to  go  into  an  elaborate  discussion  of  the 
questions  of  law  arising  upon  the  facts,  which  have  been  so  ably  pre> 
sented  in  the  briefs  of  counsel.  It  is  undoubtedly  settled  beyond  ques- 
tion by  the  decisions  of  the  supreme  court  of  Illinois,  which  controls  this 
court  in  all  cases  involving  rights  to  real  estate  in  this  state,  that  the 
record  of  the  deed  of  trust  to  Mr.  Scott  was  notice  to  all  persons  dealing 
with  respect  to  the  trust  property  that  no  valid  lien  could  be  created 
npon  that  property  either  by  the  trustee,,  or  any  of  the  beneficiaries  un- 
der the  trust,  and  that  the  destruction  of  the  record  of  the  deed  of  trust 
did  not  change  the  rule  as  to  its  effect  as  notice.  Shannon  v.  HaU^  72 
111.  355,  85  HI.  473;  Gammon  v.  Hodges,  73  111.  140;  Steek  v.  Boone,  75 
Dl.  457;  Heaion  v.  PraOwr,  84  lU.  330;  Oaryea  v.  Berry^  Id.  600;  Bavk 
V.  Tayhr,  131  111.  386,  23  N.  £.  397.  It  is  also  clear  from  the  admit* 
ted  facts  that  the  loan  of  $30,000,  made  by  the  bank  to  Frank  C.  Tay- 
lor in  January,  1872,  was  made  upon  the  credit  of  Taylor  alone,  and  not 
upon  any  valid  security  upon  the  trust  property;  that  the  four  trust 
deeds,  securing  $9,000  each,  and  the  $2,875  trust  deed,  made  by  Mul- 
likin,  trustee,  with  the  consent  of  Mr.  and  Mrs.  Taylor,  did  not  create 
a  valid  lien  upon  the  trust  property,  as  such  transaction  would  have 
been  in  express  contravention  of  the  deed  of  trust  under  which  Mullikin 
held  the  property.  It  is  insisted  on  the  part  of  the  defendants  that  the 
decrees  in  the  burnt  records  act  case,  and  in  the  case  appointing  a  new 
trustee,  fully  empowered  the  making  of  the  five  trust  deeds  involved  in 
the  ioredosure  suit;  that  fourofthechildren  were  parties  to  those  suits,  and 
bound  by  the  terms  thereof,  and  the  other  unborn  children  were  bound  by 
representation,  and  that  those  decrees  remained  in  full  force  at  the  time 
such  trust  deeds  were  made.  It  may  be,  and  probably  is,  true  that,  so 
long  as  those  decrees,  as  well  as  the  decree  in  the  mechanic's  lien  case, 
are  allowed  to  stand,  they  are  binding  by  their  terms  upon  the  infant 
defendants' as  well  as  upon  the  adult  parties;  but  the  essential  question 
is,  can  these  infants  attack  those  decrees,  and  have  them  set  aside  as 
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against  parlies  who  acted  under  them  while  they  were  in  force?  I  con- 
sider the  law  to  be  well  settled  that  the  infants  can,  by  an  original  bill 
in  the  nature  of  a  bill  of  review,  attack  any  decree  entered  against  them 
daring  their  infancy,  and  have  it  set  aside  for  fraud  or  error  of  fact. 
Danieil,  Ch.  Pr.  169, 170;  Rogers  v.  Smith,  4  Pa.  St.  93;  Mtlla  v.  Dennis, 
3  Johns.  Ch.  367;  Mame  v.  Dmaldsm,  8  Ohio,  377;  Maihes  v.  Dobachudz, 
72  111.  438;  Oooch  v.  Green,  102  lU.  509;  Lkyydv.  Kirkumd,  112  111.  337; 
Kuchenbeiaer  v.  Beckert,  41  111.  172;  Kingsbury  v.  Buckner,  184  U.  S.  650, 
10  Sup.  Ct.  Rep.  638.  It  is  also  well  established,  I  think,  by  the  au- 
thorities, that  any  consenting  decree  entered  against  a  minor  is  not 
binding,  and  can  be  attacked  by  original  bill  for  the  purpose  of  setting 
it  aside;  and  in  support  of  this  practice  no  other  authority  need  be  cited 
than  that  of  Kingsbury  v.  Buckner^  above  cited.  Assuming,  as  I  do,  the 
right  of  these  minors  to  attack  this  bill  of  foreclosure  by  their  bill,  I 
think  the  court  must  now  assume  tiiat,  had  all  the  facts  touching  the 
validity  of  the  securities  involved  in  that  suit  been  presented  to  the 
court,  the  court  must  have  held  that  the  securities  sought  to  be  fore- 
closed and  enforced  in  that  proceeding  were  invalid,  and  have  dismissed 
that  suit  for  want  of  equity  as  against  the  infant  defendants;  and,  as 
the  court  was  prevented  from  doing  so,  and  was  led  into  making  an  in- 
equitable decree  by  the  unauthorized  agreement  of  the  guardian  adUiem, 
it  will  in  this  suit,  now  brought  by  the  minors  themselves,  enter  such 
decree  as  should  have  been  entered  in  the  original  foreclosure  case.  As 
to  the  Gilsdorf  decree,  and  the  sale  under  it,  I  can  see  no  reason  why 
it  is  not  properly  the  subject  of  attack  by  this  bill.  Undoubtedly,  at 
the  time  that  decree  was  rendered,  the  court  properly  assumed  that  it 
was  justified  by  the  deed  of  trust,  as  restored  by  the  decree  of  March 
29,  1873,  under  the  burnt  records  act,  but  that  decree  was  based  upon 
a  most  palpable  error  of  fact,  of  which  ihe  bank  and  its  president  were 
charged  with  notice,  and  it  seems  to  me  the  right  of  these  in&nts  to  set 
aside  that  decree,  and  all  that  has  been  done  under  it,  is  palpable. 
To  set  aside  these  sales  under  the  foreclosure  and  mechanic's  lien  de- 
crees will,  without  doubt,  work  a  hardship  upon  the  bank,  that  has  in- 
vested a  large  sum  of  money  on  the  faith  that  the  four  $9,000  mort- 
gages were  valid;  but  the  court  cannot  escape  the  conclusion  that  there 
was  ami)le  constructive  notice  that  the  trustees  hi^d  no  power  to  make 
those  mortgages,  as  well  as  that  no  valid  mechanic's  lien  could  be  ere- 
ated  on  the  trust  estate,  and  to  hold  that  these  incumbrances  are  valid 
as  against  these  children  would  make  a  precedent  for  defeating  the  rights 
of  many  more  minor  children. 
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Interstate  CoiofSBOE  Comiossion  r.  Atchison,  T.  &  S.  F.  B^Co.  a  oL 
iCireuU  C<yua%  8.  D.  CaMfomia.    April  26, 1803.) 

1.  Interstate  Ck>MifEitOE  Act>— Long  and  Shobt  Hauls— Commission. 

To  render  lawful  a  greater  cbarge  for  a  shorter  than  for  a  longer  halul,  under  sec- 
tion 4  of  the  interstate  commerce  act,  (24  St  p.  879,}  it  is  not  necessary  to  first 
obtain  authority  from  the  commission,  such  charge  is  lawful  if  the  circumstances 
and  conditions  are  not  in  fact  ^^substantially  similar,  "and  the  carrier  mav  deter- 
mine the  question  for  himself,  subject,  to  a  liability  for  violating  the  act,  if,  on  in- 
vestigatioD,  the  fact  be  found  against  him. 

2.  Bams— Fbocbbding  to  Enforce  Orders  of  CJommtssiok. 

On  a  proceeding  in  the  circuit  court,  under  section  16,  to  enforce  an  order  of  the 
commissioners  directing  certain  carriers  to  desist  from  charging  a  grreater  rate  for 
a  shorter  than  for  a  longer  haul,  the  facts  found  by  the  commission  are  not  con- 
clusive, but  are  merely  vrimafoAHe  evidence,  subject  to  be  overcome  by  other  evi- 
dence produced  before  the  court. 
8.  Same— Competitive  Points. 

Los  Angeles,  Cal.,  is  a  point  to  which  there  is  active  competition  in  certain  kinds 
of  freight,  between  several  transcontinental  railway  lines,  direct,  or  by  water,  via 
Vancouver  and  San  Francisco,  also  by  ocean  freights,  via  AspinwaU  and  the  straits 
of  Magellan,  from  points  east  of  the  Missouri  river;  and  a  through  rate  on  the 
same  kind  of  freight,  lower  than  that  to  San  Bernardino,  an  intermediate  non- 
competitive point,  60  miles  from  Los  Angeles,  on  one  of  the  competing  rail  lines, 
is  not  prohibited  by  the  act,  since  the  circumstances  and  conditions  are  sub- 
stantially dissimilar. 

In  Equity.  Petition  filed  by  the  Interstate  Commerce  Commission  to 
enforce  an  order  requiring  certain  railroad  companies  to  desist  from 
charging  a  greater  rate  for  a  shorter  than  for  a  longer  haul.     Dismissed. 

M.  T,  AUen^  U.  S.  Atty.,  and  Harris  A  Greggf  for  petitioner. 

A,  Bnmson  and  C  N.  Steiryy  for  defendants. 

I9t)88,  District  Judge.  This  proceeding  was  instituted  by  virtue  of 
thevsixteenth  section  of  the  act  of  congress  entitled  ''An  act  to  regulate 
commerce,"  as  amended  March  2,  1889,  (25  St.  at  Laige,  p.  855,) 
to  enforce  an  order  made  by  the  Interstate  Commerce  Commission  on 
the  19th  day  of  July,  1890,  directing  that,  from  and  after  September  1, 
1890,  the  defendants,  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany, the  Atlantic  &  Pacific  Bailroad  Company,  the  Burlington  &  Mis- 
souri River  Railroad  Company,  the  California  Central  Railway  Company, 
the  California  Southern  Railroad  Company,  the  Chicago,  Kansas  & 
Nebraska  Railway  Company,  the  Missouri  Pacific  Railway  Company, 
and  the  St.  Louis  &  San  Francisco  Railway  Company,  cease  and  desist 
from  charging  or  receiving  any  greater  compensation,  in  the  a^regate, 
for  the  transportation  in  car-load  lots  of  certain  enumerated  commodities 
over  their  several  lines  or  the  routes  formed  by  them,  from  Kansas  City, 
St.  Louis,  Detroit,  Cincinnati,  or  New  York,  or  from  corresponding 
points,  for  the  shorter  distance  to  San  Bernardino,  in  the  state  of  Cali- 
fornia, than  for  the  longer  distance  over  the  same  line,  in  the  same  di- 
rection, to  Los  Angeles,  in  the  state  of  California.  The  order  of  the 
commission  here  sought  to  be  enforced  was  made  in  a  proceeding  insti- 
tuted before  that  body  by  a  complaint  on  the  part  of  the  San  Bernardino 
Board  of  Trade,  setting  forth  that  the  railroad  companies  above  mea- 
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tioned.were  chai^ging  and  receiving  higher  rates  for  each  car  load  of  reap- 
ers, movers,  harvesters,  hay  presses,  plows,  horse  rakes,  seed  drills, 
com  planters,  forks,  (hay  or  manure,)  hoes,  hand  rakes,  shovels,  spades, 
bags,  burlap  and  gunny,  compressed  in  bfdes,  beer  in  glasses  or  stone, 
packed  botUes,  wine  or  beer  in  bulk,  coffee  in  sacks,  crockery,  common 
china  and  white  ware,  packed,  chairs,  common  wooden  seated,  cane 
seated,  perforated,  worth  not  more  than  nine  dollars  a  dozen,  school 
furniture,  iron,  bar  or  rod,  fruit  and  jelly  glasses,  pumps,  steam  or 
hydraulic,  sewing  machines,  soap>  Castile,  imitation  Castile,  common 
balls,  and  laundry,  stoves,  ranges,  registers,  radiators,  black  iron  stove 
furniture  and  hollow  ware,  sugar,  buggies  and  carriages,  and  farm  wagons 
without  springs,  from  the  Missouri  river,  St.  Louis,  Chicago,  Cincinnati, 
Detroit,  and  New  York,  over  the  same  line,  in  th^  same  direction,  to 
San  Bernardino,  than  to  Los  Angeles,  San  Bernardino  being  the  shorter 
and  Los  Angeles  the  longer  distance;  thereby  giving  Los  Angeles  an  un- 
lawful preference  over  San  Bernardino.  To  this  complaint  a  demurrer 
was  interposed  by  the  Burlington  &  Missouri  River  Railroad  Company, 
and  answers  were  filed  by  the  other  defendant  companies.  The  com- 
mission held  that  the  complaint  was  sufficient  to  put  the  carriers  to 
proof  that  the  services  were  rendered  under  such  dissimilar  circumstances 
as  to  justify  the  greater  charge  for  the  shorter  haul;  and,  after  hearing 
evidence,  found  certain  facts,  which  are  set  out  in  its  report  and  opinion. 
Holding  that  the  greater  charge  for  the  shorter  haul  was  not  justified  by 
the  facts  found,  the  order  was  entered  which  this  court  is  now  asked  to 
enforce. 

The  petition  of  the  commission  for  such  enforcement  sets  forth,  among 
other  things,  that,  subsequent  to  the  filing  of  the  complaint  of  th^  San 
Bernardino  Board  of  Trade  before  the  commission,  the  Califomiflf  Cen- 
tral Railway  Company  and  the  California  Southern  Railroad  Company 
were  consolidated,  and  constituted  into  a  new  corporation,  undef  and  by 
virtue  of  the  laws  of  California,  called  the  "Southern  California  Railway 
Company,"  which  last-mentioned  corporation  claims  to  have  some  inter- 
est in  the  subject-matter  of  this  suit,  and  accordingly  it  is  also  made  a 
defendant  herein. 

To  the  petition  all  of  the  defendant  companies,  except  the  Chicago, 
Kansas  &  Nebraska 'Railway  Company,  filed  an  answer,  admitting  the 
allegations  of  the  petition  respecting  the  corporate  existence  of  the  de- 
fendant companies,  and  the  location  of  their  principal  places  of  business; 
also  the  consolidation  of  the  California  Central  Railway  Company  and 
the  California  Southern  Railroad  Company,  forming  the  Southern  Cali- 
fornia Railway  Company;  but  alleging  that,  in  addition  to  the  Cali- 
fornia Central  Railway  Company  and  the  California  Southern  Railroad 
Company,  the  Redondo  Beach  Railway  Company,  at  the  time  being  a 
corporation  duly  incorporated  under  the  laws  of  California,  having  its 
principal  place  of  business  in  the  city  of  Los  Angeles,  was  duly  consol- 
idated with  the  aforesaid  two  companies,  under  the  name  of  Southern 
California  Railway  Company;  that  the  Redondo  Beach  Railway  Com- 
pany ^  at  the  time  of  such  consolidation,  owned  and  operated  a  line  of 


Digitized  by 


I 

Google        I 


INl'EBSTATB  OOK.  OOM'K.  V.  ATCHISON,  T.  &  8.  F.  B.  00.  297 

road  running  from  Los  Angeles  city,  and  there  connecting  with  the  Cal- 
ifornia Central  Railway  Company,  westerly  to  Redondo  Beach,  a  point 
immediately  upon  the  shore  of  the  Pacific  ocean,  which  road  is  now  a 
part  of  the  line  owned  and  operated  by  the  Southern  California  Railway 
Company.  The  derendants,  answering,  also  admit  that  all  of  the  afore- 
said corporations,  except  the  Southern  California  Railway  Company,  and 
its  component  corporations,  were  at  the  times  mentioned  in  the  petition, 
and  still  are,  common  carriers,  engaged  in  the  transportation  of  persons 
and  property  by  their  railroads  extending  through  several  of  the  United 
States,  under  a  common  control,  management,  or  arrangement  for  a  con- 
tinuous carriage,  and  were  then  engaged  in  such  business  from  the  Mis- 
souri river,  S.t.  Louis,  Chicago,  Cincinnati,  Detroit,  and  New  York  to 
Barstow,  in  the  county  of  San  Bernardino,  state  of  California.  But  the 
defendants,  answering,  deny  that  they  are  interstate  common  carriers 
between  Barstow  and  Los  Angeles  or  San  Bernardino,  and  allege  that 
the  defendant  companies,  other  than  the  Southern  California  Railway 
Company,  carry  only  from  the  eastern  points  named  to  Barstow,  where 
all  goods  and  merchandise  shipped  and  hauled  by  them  as  common  car- 
riers are  turned  over  and  delivered  to  the  Southern  California  Railway  Com- 
pany; that  said  Southern  California  Railway  Company  is  a  corporation 
organized  and  existing  under  the  laws  of  California,  having  its  principal 
place  of  business  in  the  city  of  Los  Angeles,  and  neither  owns  nor  oper- 
ates any  line  of  railroad  outside  of  the  state  of  California,  and  is  not  sub- 
ject to  the  provisions  of  the  interstate  commerce  act.  The  answer  ad- 
mits the  proceedings  before  the  Interstate  Commerce  Commission  as 
stated  in  the  petition,  but  alleges  that  neither  the  Redondo  Beach  Rail- 
way Company  nor  the  Southern  California  Railway  Company  was  a 
party  thereto,  and  that  neither  of  them  had  a  hearing  befor^the  com- 
mission upon  any  of  the  matters  in  question.  The  defendants,  answer^ 
ing  further,  allege,  among  other  things,  as  reasons  why  the  order  of  the 
commission  should  not  be  enforced,  that  the  true  and  existing  state  of 
facts  as  to  ocean  competition  existing  at  the  time  of  the  filing  of  the  pe- 
tition by  the  San  Bernardino  Board  of  Trade,  and  of  the  answers  of  the 
respective  defendants  therein,  were  not  fully  proven  and  established  be- 
fore the  commission;  but  that  when  the  petition  was  filed,  and  when 
those  answers  were  made,  and  when  the  hearing  thereon  was  had,  there 
did  actually  exist  such  water  competition  as  to  take  the  rates  upon 
freight  to  Los  Angeles  out  of  the  operation  of  the  interstate  commerce 
act,  and  that  the  carrying  and  transportation  of  the  freight  in  question 
to  Los  Angeles  and  San  Bernardino  was  not  under  substantially  similar 
circumstances  and  conditions,  but  was  made  wholly  dissimilar  by  reason 
of  water  competition  actually  existing;  and,  further,  that,  since  the 
making  of  the  order  here  sought  to  be  enforced,  there  has  grown  up  and 
now  exists  a  new,  substantial,  and  continuous  competition,  by  ocean 
carriers,  between  all  of  the  points  east  of  the  Missouri  river  named  in 
the  pleadings  herein  and  the  Pacific  ports,  including  the  ports  of  San 
Francisco,  Redondo  Beach,  and  San  Pedro,  and  that  there  is  now  being 
carried  by  such  ocean  transportation  large  quantities  of  .merchandise  and 
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general  freight,  including  the  commodities  mentioned  in  the  petition 
filed  by  the  San  Bernardino  Board  of  Trade  before  the  Interstate  Com- 
merce Commission,  to  the  ports  aforesaid,  in  rivalry  with  and  in  com- 
petition to  the  overland  carrying  by  the  defendant  companies,  and  that 
such  competition  is  actual  and  present  and  is  increasing;  and  that  the 
c^efendant  companies,  by  reason  of  such  con^petition,  have  been  com- 
pelled to  make  special  rates  to  terminal  points  upon  the  Pacific  coast, 
including  among  the  number  the  city  of  Los  Angeles;  that  tlie  Redondo 
Beach  Railway  Company,  now  forming  part  of  the  Southern  California 
Railway  Company,  by  reason  of  its  aforesaid  consolidation,  creates  a 
continuous  line  through  to  the  ocean  at  Redondo  Beach,  through  which 
point,  directly  from  the  east  and  from  the  shipping  points  named  in  the 
petition  of  the  San  Bernardino  Board  of  Trade,  large  quantities  of  freight 
are  now  being  consigned  and  shipped  directly  to  Los  Angeles,  and  to 
the  port  of  San  Francisco,  by  steam  and  sailing  vessels,  and  from  Re- 
dondo Beach  and  San  Pedro  for  Los  Angeles.  The  defendants,  answer- 
ing further,  allege  that  there  are  now  four  transcontinental  lines  of  rail- 
road from  the  east  to  the  Pacific  ocean,  other  than  that  formed  by  the 
defendant  companies,  namely:  The  Southern  Pacific  Railroad  Com- 
pany, operating  its  line  of  road  from  the  city  of  San  Francisco  to  Gal- 
veston, Tex.,  and  other  points  east,  running  through  the  city  of  Los 
Angeles.,  and  passing  (three  miles)  south  of  San  Bernardino;  the  trans-  . 
continental  line  composed  of  the  Central  Pacific  and  Union  Pacific  Rail- 
road Companies,  operating  a  line  from  San  Francisco  to  Omaha,  and 
there  connecting  with  other  roads  to  the  eastern  markets;  the  Northern 
Pacific  Railroad  Company,  operating  a  line  of  road  between  Portland, 
Or.,  and  Duluth,  Minn.,  and  other  eastern  points;  the  Canadian  Pacific 
Railroad  Company,  operating  a  line  of  road  through  the  British  poesea- 
sions  from  ocean  to  ocean.  That  all  of  these  roads,  other  than  that  of 
the  defendant  companies,  are  engaged  as  common  carriers  in  the  trans- 
portation of  freight  from  all  of  the  eastern  points  named  in  the  petition 
herein  to.  the  Pacific  ocean,  and  thence  down  the  Pacific  coast,  both  by 
water  and  rail,  to  Los  Angeles,  from  which  point  distribution  is  made 
to  other  points  inland;  that  over  all  of  said  lin^,  other  than  that  of  the 
defendi^nt  companies,  Los  Angeles,  though  aif  intermediate,  is  recog- 
nized B&  a  terminal,  point;  that  neither  of  said  conipanies,  other  than 
the  defendants,  was  mentioned  in  the  complaint  filed  by  the  San  Ber- 
nardino. Board  of  Trade  before  the  Interstate  Commerce  Commission, 
and  that  neither  of  them  is  bound  by  its  order,  the  enforcement  of  which 
against  the  defendant  companies  would  be  to  subject  them  to  an  undue 
ajid  upreasonable  disadvantage  in  the  carrying  of  freight,  by  reason  of 
tUe  other  transcontinental  lines  not  being  subject  to  the  same  order,  j  nd, 
the  same  charges  for  transportation  to  like  common  points. 
,  Much  time  was  consumed  in  the  taking  of  testimony  on  behalf  of  h^ 
respective  parties,  and  the  case  has  been  but  recently  Siubmitted.  'or. 
the  commission,  it  is  contended,  in  the  first  place,  that  under  no  circM  ai< 
stances  can  any  carrier,  subject  to  the  prpvisipns  of  the  interstate  c<  oa 
i:Qi9i:c^,^q.t,.Qharg{9  or  receive  for  transportation  of  freight  a  greater  o(  CQ-^ 
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pensation  for  k  shorter  than  for  a  longer  haul  over  the  same  line,  in  the 
same  direction,  unless  upon  application  to  the  commission  such  carrier 
be,  in  the  particular  case,  authorized  to  charge  less  for  the  longer  than 
for  the  shorter  distance.  If  this  be  the  true  construction  of  the  act  in 
question,  the  cade  is,  of  course,  ended  here;  for  not  only  was  no  such  au- 
thority given  in  this  case,  but  the  order  which  it  is  sought  to  enforce  ex- 
pressly directed  that  the  defendant  companies  should  not  charge  or  re- 
ceive any  greater  compensation  for  the  shorter  haul  to  San  Bernardino 
than  for  the  longer  haul  to  Los  Angeles.  In  support  of  the  construc- 
tion thus  contended  for,  it  is  said  that "  the  law  points  out  but  one 
method  of  escape  from  the  universal  application  of  the  prohibitory  fea^ 
tures  of  the  fourth  section  of  the  act,  and  that  is  through  an  application  to 
the  commi^ioners,  who  alone  are  given,  in  the  exercise  of  a  sound  dis- 
cretion, the  right  to  suspend  the  provision  in  particular  cases,  and  their 
findings  are  not  reviewable  by  any  other  tribunal,  because  the  law  has 
confided  to  the  commissioners,  as  a  special  tribunal,  the  authority  to 
hear  and  determine  the  question."  But  the  fundamental  difficulty  in 
the  way  of  adopting  the  construction  now  and  thus  contended  for  by  the 
commission  is  that  the  act  in  question  does  not  make  it  unlawful  to 
charge  or  receive  more  for  the  shorter  than  the  longer  haul,  under  all 
circumstances,  but  only  where  the  circumstances  and  conditions  are  sub- 
stantially similar.  By  the  first  section  of  the  act  (24  St.  at  Large,  p. 
379)  it  is  declared  that  all  charges  made  for  any  service  rendered  or  to 
be  rendered,  in  the  transportation  of  passengers  or  property  by  any  ear- 
ner subject  to  its  provisions,  shall  be  reasonable  and  just;  and  every  un- 
just and  unreasonable  charge  for  such  service  is  prohibited  and  declared 
to  be  unlawful.  By  the  second  section,  every  unjust  discrimination,  as 
between  persons  for  doing  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic,  under  substantially  similar  cir- 
cumstances and  conditions,  is  prohibited  and  declared  unlawful.  By 
the  third  section  it  is  declared  to  be  unlawful  "  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  description  of  traffic,  in 
any  respect  whatsoever,  or  to  subject  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever;"  and  then  follows  section  4, — the  sections  particularly 
applicable  to  the  present  question, — which  reads: 

"That  it  shall  be  anlawf  ul  for  any  common  carrier  subject  to  the  provi- 
sions of  this  act  to  charge  or  receive  any  greater  compensation  in  the  aggregate 
tor  the  transportation  of  passengers  or  of  like  kind  of  property,  under  sub- 
stantially similar  circumstances  and  conditions,  for  a  shorter  than  for  a  lon.ger 
distance  over  the  same  line,  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance;  but  this  shall  not  be  construed  as  authorizing  any 
common  carrier  within  the  terms  of  this  act  to  charge  and  receive  as  great 
compensation  for  a  shorter  as  for  a  longer  distance:  provided,  however,  that, 
upon  /ipplieation  to  the  commission  appointed  under  the  provisions  of  this 
act^sucb  C0aiinon  carxier.  m{^»  in  special  cases^  after;  iny^tigatioulby  Ihe 
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commissfon,  be  authorized  to  charge  less  for  longer  than  for  shorter  distances 
for  the  transportation  of  passengers  or  property;  and  the  commission  may 
from  time  to  time  prescribe  this  extent  to  which  such  designated  common  <uu> 
rier  may  be  relieved  from  the  operation  of  this  section  of  this  act." 

It  is  obvious  that  the  authority  and  power  conferred  upon  the  com- 
mission by  the  proviso  contained  in  section  4  is  limited  to  cases  that  fall 
within  the  enacting  clause  of  that  section,  for  its  purpose  manifestly  is 
to  enable  the  commission  to  relieve  carriers  from  its  operation  in  cases 
where  it  deems  such  action  proper.  Such  purpose  is  also  expressly  de- 
clared in  the  concluding  clause  of  the  proviso.  And  the  power  thus  con- 
ferred is  exclusive,  and  its  exercise  conclusive,  in  all  cases  that  fall 
within  the  prohibition  of  the  enacting  clause  of  the  section  to  which  the 
proviso  is  appended;  that  is  to  say,  to  every  case  where,  the  carriar 
charges  or  receives  greater  compensation  in  the  aggr^ate  for  the  trans- 
portation of  passengers,  or  of  like  kind  of  property,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for  a  longer  dis- 
tance, over  the  same  line,  in  the  same  direction,  the  shorter  being  in- 
cluded within  the  longer  distance.  In  all  such  cases,  a  greater  charge 
/or  the  shorter  than  for  the  longer  haul  is  absolutely  prohibited,  unless 
the  commission,  for  good  cause,  sees  proper  to  relieve  a  particular  car- 
rier from  its  operation.  But,  if  the  circumstances  and  conditions  are 
not  substantially  similar,  the  prohibition  imposed  by  the  statute  does 
not  apply  at  all.  This  question  the  court  must  detiermine.  If  it  finds 
that  the  circumstances  and  conditions  under  which  the  greater  charge 
was  mdde  for  the  shorter  than  for  the  longer  haul  in  question  were  sub- 
stantially similar,  the  inquiry  ends,  and  the  order  of  the  commission 
must  be  enforced;  for  in  such  case  it  was  the  exclusive  province  of  the 
commission  to  determine  whether  or  not  there  existed  such  other  cir- 
cumstances as  would  make  it  proper  to  authorize  the  defendant  compa- 
nies to  charge  and  receive  greater  compensation  for  the  shorter  than  for 
the  longer  haul.  But,  if  the  case  shows  that  the  greater  charge  for  the 
shorter  than  for  the  longer  haul  was  made  under  substantially  dissimilar 
circumstances  and  conditions,  (there  being  no  claim  that  the  compensa- 
tion charged  and  received  for  the  shorter  haul  was  otherwise  unjust  or  un- 
reasonable,) then,  and  in  tbat  event,  it  is  manifest  that  the  case  does  not 
fall  within  the  prohibition  of  the  interstate  commerce  act  at  all.  This 
construction  of  the  statute  is  in  accord  with  that  adopted  by  the  Inter- 
state Commerce  Commission  itself  in  Re  Southern  Ry,  &  S.  S,  Aet^n^  1 
Int.  St.  Com.  R.  280,  where  the  commission,  speaking  through  Judge 
tiooLEY,  after  quoting  the  prohibitory  clause  of  section  4,  said: 

''Here  we  have  dearly  stated  what  is  unlawful  and  forbidden,  and  fordoink 
the  unlawful  and  forbidden  act  penalties  are  then  provided.     But  that  i^hicE 
the  .act  does  not  declare  unlawful  must  remain  lawful  if  it  was  so  befool 
and  that  which  it  fails  to  forbid  the  carrier  is  left  at  liberty  to  do  withoc 
permission  of  any  one.    The  charging  or  receiving  the  greater  oompensatio 
for  the  shorter  than  for  the  longer  haul  is  seen  to  be  forbidden  only  whe 
both  are  under  substantially  similar  circumstances  and  conditions;  and  then 
fore  if  in  any  case  the  carrier,  without  Brst  obtaining  an  order  of  relief,  sha 
depairt  from  t}^e  general  rule,  its  so  doing  will  not  alone  conyict  it  of  illega 
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Itj,  8ince»  if  the  circmnstances  and  conditions  of  the  two  hauls  are  dissiml* 
lar,  the  statute  is  not  violated.  Should  an  interested  party  dispute  that  the 
action  of  the  carrier  was  warranted,  an  issue  would  be  presented  for 
adjudication,  and  the  risks  of  that  adjudication  the  carrier  would  necessarily 
assume. .  The  later  clause  in  this  same  section,  which  empowers  the  com- 
mission to  make  orders  for  relief  in  its  discretion,  does  not  in  doing  so 
restrict  it  to  a  finding  of  circumstances  and  conditions  strictly  dissimilar,  but 
seems  intended  to  give  a  discretionary  autliority  for  cases  that  could  not  well 
be  indicated  in  advance  by  general  designation,  while  the  cases  which  upon 
their  facts  should  be  acted  upon  as  clearly  exceptional  would  be  left  for  ad- 
judication when  the  action  of  the  carrier  was  challenged.  The  statute  be- 
comes, on  this  construction,  practical,  and  this  section  may  be  enforced 
without  serious  embarrassment.  From  the  recital  of  the  history  of  the 
framing  of  this  section,  (which  is  given  further  on,)  it  appears,  among  other 
things,  that  the  proviso  respecting  orders  for  relief  was  devised  by  the  senate 
committee  which  originally  drafted  the  section,  and  tliat  it  was  an  essential 
part  of  it  as  first  proposed;  the  prohibitory  part  of  the  section  being  then 
quite  stringent,  but  a  discretion  being  conferred  upon  the  commission  to 
relieve  against  its  operation.  Afterwards  the  words,  *  under  substantially 
similar  circumstances  and  conditions,'  were  inserted  in  the  first  sentence  of 
the  section.  The  proviso  was  perfectly  intelligible,  so  long  as  the  leading 
clause  contained  a  hard  and  fast  rule  a^^ainst  charging  more  for  the  shorter 
than  for  the  longer  haul.  It  was  then  obvious  that  a  discretion  was  left  to 
the  commission  in  the  matter  of  relaxing  the  rule  when  different  circum- 
stances and  conditions  rendered  such  relaxation »  in  its  judgment,  proper. 
Had  the  section  passed  as  it  then  stood,  the  exercise  of  such  a  discretion 
might  have  been  entered  upon  by  the  commission  with  a  distinct  understand- 
ing of  the  task  imposed,  even  though  its  adequate  performance  might  have 
been  out  of  the  question;  but,  modified  as  it  now  stands,  the  necessity  for  a 
relieving  order  is  greatly  narrowed,  it  being  obvious  that  no  order  is  needed 
to  relieve  against  the  operation  of  the  statute,  when  nothing  is  done  or  pro- 
posed which  it  makes  unlawful. 

"If  any  serious  doubt  of  the  proper  construction  of  the  clause  of  the 
statute  now  under  review  should,  after  careful  consideration  of  its  terras, 
still  remain,  it  would  seem  that  it  must  be  removed  when  section  2,  in  which 
the  same  controlling  word  is  made  use  of,  Is  examined  in  connection.  That 
section  provides  *tbat  if  any  common  carrier  subject  to  the  provisions  of  this 
act  shtill,  directly  or  indirectly,  by  any  special  rate,  rebate,  drawback,  or 
other  device,  charge,  demand,  collect,  or  receive,  from  any  person  or  persons, 
a  greater  or  less  compensation  for  any  service  rendered,  or  to  be  rendered,  in 
the  transportation  of  passengers  or  property,  subject  to  the  provisions  of  this 
act,  than  it  charges,  demands,  collects,  or  receives  from  any  other  person  or 
persons  for  doing  for  him  or  them  a  like  and  contemporaneous  service,  in  the 
transportation  of  a  like  kind  of  trafilc,  under  substantially  similar  circum- 
stances and  conditions,  such  common  carrier  shall  be  deemed  guilty  of  unjust 
discrimination,  which  is  hereby  prohibited  and  declared  to  be  'unlawful.' 
Here  it  will  be  observed  that  the  phrase  is  precisely  the  same,  and  there  can 
be  no  doubt  that  the  words  were  carefully  chosen,  probably  because  they 
were  believed  to  express  more  accurately  and  precisely  than  would  any  others 
the  exact  thought  which  was  in  the  legislative  mind;  and  in  this  section,  as 
well  as  In  section  4,  the  phrase  is  employed  to  mark  the  limit  of  the  carrier's 
privilege,— its  privilege,  too,  in  respect  to  the  very  subject-matter  with  which 
section  4,  where  it  is  employed,  has  to  do, — namely,  the  charges  for  trans- 
portation servioe.  It  is  not  at  all  likely  that  congress  would  deliberately,  in 
the  same  act  and  when  dealing  with  the  same  general  subject,  make  use  of  a 
phrase  which  was  not  only  carefully  chosen  and  p^uliar,  but  also  oontroiliBg» 
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in  such  different  senses  that  its  effect,  as  used  in  one  place,  npon  the  conduct 
of  tlie  parties  who  were  to  be  regulated  and  controlled  by  it  would  be  essenti- 
ally different  from  what  it  was  as  used  in  another.  But,  beyond  question, 
the  carrier  must  judge  for  itself  what  are  the  ' substantially  similar  circum- 
stances and  conditions  '  which  preclude  the  special  rate,  rebate,  or  drawback, 
which  is  made  unlawful  by  the  second  section,  since  no  tribunal  is  empow- 
ered to  judge  for  it  until  after  the  carrier  has  acted,  and  then  only  for  the 
purpose  of  determining  whether  its  action  constitutes  a  violation  of  law. 
The  carrier  judges  on  peril  of  the  consequences;  but  the  special  rate,  rebate, 
or  drawback  which  it  grants  is  not  illegal  when  it  turns  out  that  the  circum- 
stances and  conditions  were  not  such  as  to  forbid  it ;  and,  as  congress  clearly 
intended  this,  it  must  also,  when  using  the  same  words  in  the  fourth  section, 
have  intended  that  the  carrier  whose  privilege  was  in  the  same  way  limited 
by  them  should  in  the  same  way  act  upon  its  judgment  of  the  limiting 
circumstances  and  conditions." 

For  the  reasons  above  assigned,  it  seems  to  me  to  be  clear  that  the 
court  must  determine  the  question  whether  or  not  the  greater  com- 
pensation charged  and  received  by  the  defendant  companies  for  the 
transportation  of  the  commodities  in  question,  for  the  shorter  haul  to 
San  Bernardino  than  for  the  longer  haul  to  Los  Anjgeles,  was  under  sub- 
stantially similar  circumstances  and  conditions;  and  in  doing  so  it  must 
be  guided  by  the  powers  conferred  and  the  duties  imposed  upon  it  by 
the  sixteenth  section  of  the  act,  as  amended  March  2, 1889,  which  reads 
as  follows: 

''Sec.  16.  That  whenever  any  common  carrier,  as  defined  in  and  subject  to 
the  provisions  of  this  act,  shall  violate,  or  refuse  or  neglect  to  obey  or  per- 
form, any  lawful  order  or  requirement  of  the  commission  created  by  this  act, 
not  founded  upon  a  controversy  requiring  a  trial  by  jury,  as  provided  by  the 
seventh  amendment  to  the  constitution  of  the  United  States,  it  shall  be  law- 
ful for  the  commission,  or  for  any  company  or  person  interested  in  such  order 
or  requirement,  to  apply  in  a  summary  way,  by  petition,  to  the  circuit  court 
of  the  United  States,  sitting  in  equity,  in  the  judicial  district  in  which  the 
common  carrier  complained  of  has  it«  principal  office,  or  in  which  the  viola- 
tion or  disobedience  of  such  order  or  requirement  shall  happen,  alleging  such 
violation  or  disobedience,  as  the  case  may  be;  and  the  said  court  shall  have 
power  to  hear  and  determine  the  matter,  on  such  short  notice  to  the  common 
carrier  complained  of  as  the  court  shall  deem  reasonable;  and  such  notice  may 
be  served  on  such  common  carrier,  his  or  its  officers,  agents,  or  servants,  in 
such  manner  as  the  court  shall  direct;  and  said  court  shall  proceed  to  hear 
and  determine  the  matter  speedily,  as  a  court  of  equity,  and  without  the 
formal  pleadings  and  proceedings  applicable  to  ordinary  suits  in  equity,  but  in 
such  manner  as  to  do  justice  in  the  premises;  and  to  this  end  such  court 
shall  have  power,  if  it  think  fit,  to  direct  and  prosecute  in  such  mode,  and  by 
such  persons  as  it  may  appoint,  all  such  inquiries  as  the  court  may  think  need- 
ful to  enable  it  to  form  a  just  judgment  in  the  matter  of  such  petition ;  and  o 
such  hearing  the  findings  of  fact  in  the  report  of  said  commission  shall  I 
prima  fade  evidence  of  the  matters  therein  stated;  and  if  it  be  made  to  a] 
pear  to  such  court,  on  such  hearing  or  on  report  of  any  such  person  or  pe 
sons,  that  the  lawful  order  or  requirement  of  said  commission  drawn  in  que 
tion  has  been  violated  or  disobeyed,  it  shall  be  lawful  for  such  court  to  issu 
a  writ  of  injunction  or  other  proper  proceiss,  mandatory  or  otherwise,  to  t\ 
.strain  such  jcommon  carrier  from  further  continuing  such  violation  ordisob 
.dienoe.oi.aucb  order  or  requirement  of  said  commission,  and  enjoining  ob 
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dience  to  the  same;  and  in  oasfe  of  any  disobedience  of  any  such  writ  of 
injunction  or  other  proper  process,  mandatory  or  otherwise,  it  shall  be  lawful 
for  such  court  to  issue  writs  of  attachment,  or  any  other  process  of  said  court 
incident  or  applicable  to  writs  of  injunction  or  other  proper  process,  manda- 
tory or  otherwise,  against  such  common  carrier,  and,  if  a  corporation,  against 
one  or  more  of  the  directors,  officers,  or  agents  of  the  same,  or  against  any 
owner,  lessee,  trustee,  receiver,  or  other  person  failing  to  obey  such  writ  of 
injunction  or  other  proper  process,  mandatory  or  otherwise;  and  said  court 
may,  if  it  shall  think  fit,  make  an  order  directing  such  common  carrier  or  other 
person,  so  disobeying  such  writ  of  injunction  or  other  proper  process,  manda- 
tory or  otlierwise,  to  pay  such  sum  of  money,  not  exceeding  for  each  carrier 
or  person  in  default  the  sum  of  five  hundred  dollars  for  every  day,  after  a  day 
to  be  named  in  the  order,  that  such  carrier  or  other  person  shall  fail  to  obey 
such  injunction  or  other  proper  process,  mandatory  or  otherwise;  and  such 
moneys  shall  be  payable  as  the  court  shall  direct,  either  to  the  party  com- 
plaining or  into  court,  to  abide  the  ultimate  decision  of  the  court,  or  into  the 
treasury;  and  payment  thereof  may,  without  prejudice  to  any  other  mode  of 
recovering  the  same,  be  enforced  by  attachment,  or  order  in  the  nature  of  a 
writ  of  execution,  in  like  manner  as  if  the  same  had  been  recovered  by  a  final 
decree  in  personam  in  such  court.  When  the  subject  in  dispute  shall  be  of 
the  value  of  two  thousand  dollars  or  more,  either  party  to  such  proceeding 
before  said  court  may  appeal  to  the  supreme  court  of  the  United  States,  under 
the  same  regulations  now  provided  by  law  in  respect  of  security  for  such  ap- 
peal; but  such  appeal  shall  not  operate  to  stay  or  supersede  the  order  of  the 
court  or  the  execution  of  any  writ  or  process  thereon;  and  such  court  may,  in 
every  such  matter,  order  the  payment  of  such  costs  and  counsel  fees  as  shall 
be  deemed  reasonable.  Whenever  any  such  petition  Shall  be  filed  or  presented 
by  the  commission,  it  shall  be  the  duty  of  the  district  attorney,  under  the  di- 
rection of  the  attorney  geperal  of  the  United  States,  to  prosecute  the  same; 
and  the  costs  and  expenses  of  such  prosecution  shall  b^  paid  out  of  the  appro- 
priation for  the  expenses  of  the  courts  of  the  United  States.  If  the  matters 
involved  in  any  such  order  or  requirement  of  said  commission  are  founded 
upon  a  controversy  requiring  a  trial  by  jury,  as  provided  by  the  seventh  amend- 
ment to  the  constitution  of  the  United  States,  and  any  sach  common  carrier 
shall  violate  or  refuse  or  neglect  to  obey  or  perform  the  same,  after  notice 
given  by  said  commission  as  provided  in  the  fifteenth  section  of  this  act,  it 
shall  be  lawful  for  any  company  or  person  interested  in  such  order  or  require- 
ment to  apply  in  a  summary  way,  by  petition,  to  the  circuit  court  of  the 
United  States  sitting  as  a  court  of  law  in  the  judicial  district  in  which  the 
carrier  complained  of  has  its  principal  office,  or  in  which  the  violation  ordis- 
obedience  of  such  order  or  requirement  shall  happen,  alleging  such  violation 
or  disobedience,  as  the  case  may  be;  and  said  court  shall  by  its  order  then  fix 
a  time  and  place  for  the  trial  of  said  cause,  which  shall  not  be  less  than  twenty 
nor  more  than  forty  days  from  the  time  said  order  is  made;  and  it  shall  be 
the  duty  of  the  marshal  of  tjhe  district  in  which  said  proceeding  is  pending  to 
forthwith  serve  a  copy  of  said  petition,  and  of  said  order,  upon  eacii  of  the 
defendants;  and  it  shall  be  the  duty  of  the  defendants  to  file  their  answers  to 
said  petition  within  ten  days  after  the  service  of  the  same  upon  them  as  afore- 
said. At  the  trial  of  the  findings  of  fact  of  said  commission,  as  set  forth  in 
its  report,  shall  be  prima  facie  evidence  of  the  matters  therein  stated;  and  if 
either  party  shall  demand  a  jury,  or  shall  omit  to  waive  a  jury*  the  court 
shall,  by  its  order,  direct  the  marshal  forthwith  to  summon  a  jury  to  try  the 
cause;  but,*if  all  the  parties  sliall  waive  a  jury  in  writing,  then  the  court  shall 
try  the  issues  in  said  cause,  and  render  its  judgment  thereon.  If  the  subject 
in  dispute  shall  be  of  the  value  of  two  thousand  dollars  or  more,  either  party 
may  appeal  to  the  supreme  court  of  the  IJnited  States»  w<^ev  thp  s^me  jregu* 
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lations  now  provided  by  law  in  respect  to  secnrity  for  such  appeal;  bat  such 
appeal  must  be  taken  within  twenty  days  from  the  day  of  the  rendition  of  the 
judgment  of  said  circuit  court.  If  the  judgment  of  the  circuit  court  shall  be 
in  favor  of  the  party  complaining,  he  or  they  shall  be  entitled  to  recover  a 
reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the  court,  which  shall  be 
collected  as  part  of  the  costs  in  the  case.  For  the  purposes  of  this  act,  ex- 
cepting its  penal  provisions,  the  circuit  courts  of  the  United  States  shall  be 
deemed  to  be  always  in  session.  ** 

On  the  part  of  the  commission  it  is  contended  that  the  facts  found  by 
it  and  set  out  in  its  report  are  conclusive  upon  the  court.  It  is  impossi- 
ble so  to  construe  the  language  of  the  statute  conferring  jurisdiction  upon 
the  court  to  enforce  the  lawful  orders  and  requirements  of  the  commission. 
Not  only  does  the  provision  of  the  statute  that  the  findings  of  fact  contained 
in  the  report  of  the  commission  shall  be  taken  as  prima  facie  evidence  of 
the  matters  therein  stated  preclude  the  idea  that  such  finding  shall  be 
deemed  conclusive  evidence  thereof,  but  such  a  construction  would,  in 
efi'ect,  be  to  convert  the  court  from  a  judicial  tribunal  into  an  executive 
organ  to  carry  out  the  orders  of  the  commission.  Courts  are  instituted  to 
hear  and  determine  causes;  and  to  hear  is  to  hear  not  one  only,  but  both, 
sides  to  the  controversy.  And  so  congress,  in  the  act  under  donsiderar 
tion,  ill  conferring  upon  the  circuit  courts,  sitting  in  equity,  jurisdiction 
to  hear  petitions  for  the  enforcement  of  the  orders  and  requirements  of 
the  commission,  has  provided  that  such  courts  shall  proceed  to  hear  and 
determine  such  matters  speedily,  as  a  court  of  equity,  without  the  formal 
pleadings  and  proceedings  applicable  to  ordinary  suits  in  equity,  but  in 
such  manner  as  to  do  justice  in  the  premises;  and  to  this  end  ''such  court 
shall  have  power,  if  it  think  fit,  to  direct  and  prescribe,  in  such  mode 
and  by  such  persons  as  it  may  appoint,  all  such  inquiries  as  the  court 
may  think  needful  to  enable  it  to  form  a  just  judgment  in  the  matter 
of  such  petition;  and  on  such  bearing  the  findings  of  fact  in  the  report 
of  said  commission  shall  he  prima  facie  evidence  of  the  matters  therdn 
stated."  It  is,  I  think,  very  clear  from  this  language  that  while  con- 
gress, prescribing,  as  it  lawfully  might,  a  rule  of  evidence,  made  the 
findings  of  fact  of  the  commission,  as  set  forth  in  its  report,  prima  facie 
evidence  of  the  matters  therein  stated,  they  are  not  conclusive  evidence 
of  such  matters;  and  that  it  is  the  duty  of  the  court  to  examine  the  en- 
tire evidence  submitted,  and  base  its  judgment  upon  the  case  as  here  es- 
tablished. This  conclusion  is  in  harmony  with  that  of  the  court  in 
Kentucky  &  L  Bridge  Co.  v.  LouimOe  &  N.  R.  Co.,  37  Fed.  Rep.  567, 
and  Interstate  Oomm^ce  Commission  v.  Lehigh  Vol.  R.  CSo.,  49  Fed.  Rep. 
177. 

The  real  question,  therefore,  for  the  decision  of  the  court,  is  whethc 
or  not  the  case  shows  that  the  circumstances  and  conditions  existing 
Los  Angeles  and  San  Bernardino,  respecting  the  transportation  of  th 
commodities  in  question,  are  substantially  dissimilar;  and  this  is 
mixed  question  of  law  and  fact.  It  is  said  for  the  defendant  companie 
that  the  facts  in  regard  to  that  question  were  not  fully  presented  to  th 
Interstate  Commerce  Commission  when  the  matter  was  there  considered 
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and  attention  is.  called  to  the  fact  that  the  commission  itself  has  since 
held,  in  the  case  of  Rice  v.  Railroad  Co.,  3  Int.  St.  Com.  R.  261,  that 
Los  Angeles  is  a  terminal  and  competitive  point  in  respect  to  petroleum 
and  its  products, — the  traflSc  there  involved, — and  that  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company  was  justified,  by  the  existence  of 
substantially  dissimilar  circumstances  and  conditions,  in  making  lower 
rates  on  that  traffic  to  Los  Angeles  than  to  intermediate  points.  Refer- 
ring to  the  difference  in  situation  between  Los  Angeles  and  San  Fran- 
cisco, Sacramento,  Stockton,  MarysviUe,  Oakland,  and  San  Diego,  the 
commission  there  say: 

**  With  reference  to  this  traffic,  the  city  of  Los  Angeles  occupies  a  different 
position  to  that  of  the  water  terminals  named.  It  appears  tliat  this  city  re< 
ceives  petroleum  and  its  products, .important  in  anuunt,  by  the  water  lines 
to  San  Francisco  or  San  Diego,  as  the  case  may  be,  and  which  is  afterwards 
brought  down  the  coast  by  the  rail  lines  of  the  Southern  Pacific  Company  or 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  as  the  case  may  be,  to 
Los  Angeles.  It  does  not  appear  whether  it  is  brought  to  Los  Angeles  on 
through  bills  of  lading,  or  only  on  bills  of  lading  from  San  Francisco  or  San 
Diego,  as  the  case  may  be.  and  afterwards,  on  a  separate  bill,  to  Los  Angeles; 
but  this  is  not  important,  as,  in  either  event,  the  practical  result  would  be 
the  same.  It  may  be  brought  to  Los  Angeles  each  way  If  it  is  a  separate 
carriage  by  a  water  line  to  San  Francisco  or  San  Diego,  and  no  further,  then 
the  rate  that  is  thus  made  for  its  carriage  is  one  that  is  not  subject  to  the 
regulation  provided  by  the  act  to  regulate  commerce,  and  if  from  San  Fran- 
cisco or  San  Diego,  as  the  case  may  be,  it  is  a  separate  carriage  by  a  rail  car- 
rier to  Los  Angeles,  then  it  is  a  service  beginnihg  and  ending  in  the  state  of 
California,  and,  as  such,  not  subject  to  the  regulation  provided  by  the  act  to 
regulate  commerce.  The  dealer  in  these  products  at  Los  Angeles  has  a  right 
to  demand  that  the  rail  carrier  shall  take  these  articles  brought  by  the  water 
lines  to  San  Francisco  or  San  Diego,  as  the  case  may  be,  and  bring  them  to 
him  at  Los  Angeles  at  reasonable  rates;  and  these  rates  might  be  reasonable 
and  be  less  in  amount  than  the  difference,  for  example,  between  the  amount 
of  the  water  rate  to  San  Francisco  or  San  Diego  and  the  amount  of  the  all-rail 
rates  to  these  points.  Such  a  state  of  facts  creates  a  substantial  dissimilarity 
of  circumstances  and  conditions  in  reference  to  the  transportation  of  this 
I  traffic  to  Los  Angeles. that  prevents  the  lower  all-rail  rate  to  that  city  upon 

these  products  from  being  a  violation  of  section  4  of  the  act  to  regulate  com« 
merce.    These  circumstances  and  conditions  are  strongly  competitive,  and  on 
I  one  side  they  are  subject  to  the  regulation  provided  by  the  act  to  regulate 

I  commerce,  while  on  the  other  they  are  not.     They  fairly  warrant  the  all-rail 

carriers,  who  are  subject  to  the  act  to  regulate  commerce,  in  making  such 
just  and  reasonable  rates  on  this  traffic  as  will  enable  them  to  meet  at  Los 
Angeles  the  rates  of  carriers  not  subject  to  the  act  to  regulate  commerce, 
even  though  in  doing  so  they  charge  lower  rates  than  at  intermediate  stations, 
where  no  such  circumstances  and  conditions  exist.  On  the  other  hand,  if 
this  traffic  is  brought  from  New  York,  for  example,  by  water  lines  to  San 
Francisco  or  San  Diego,  and  from  the  one  or  the  other  of  these  two  last- 
named  sea  ports,  as  the  case  may  be,  to  Los  Angeles,  under  a  through  bill  of 
lading,  then  it  is  manifest,  upon  the  evidence  in  this  proceeding,  that  it  would 
be  so  brought  from  New  York  to  Los  Angeles  at  as  low,  if  not  a  lower,  rate 
than  the  al  l-rail  rate  from  points  east  of  the  ninety-seventh  meridian  of  longitude 
to  Los  Angeles;  and  being,  as  we  have  already  seen,  important  in  amount, 
would  also  be  in  actual  competition  with  the  all-rail  rate,  so  that  the  rail  car- 
riers would  be  justified  in  meeting  it  by  the  all-rail  rate." 
v.60F.no.4— 20 
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Freight  carried  to  or  from  a  competitive  point,  said  Judge  Deady  in 
Ex  parte  KoehUr,  1  Int.  St.  Com.  E.  319— 

*'l8  always  carried  under  *  substantially  dissimilar  circumstances  and  con- 
ditions' from  that  carried  to  or  from  noncompetitive  points.  -  In  the  latter 
case  the  railway  makes  its  own  rates,  and  there  is  no  good  reason  why  it 
should  be  allowed  to  charge  less  for  a  long  haul  than  a  short  one.  When  each 
haul  is  made  from  or  to  a  noncompetitive  point,  the  efifect  of  such  discrimi- 
nation is  to  build  up  one  place  at  the  expense  of  the  other.  Such  action  is 
willfully  unjust,  and  has  no  justification  or  excuse  in  the  exigencies  or  con- 
ditions of  the  business  of  the  corporation.  In  the  former  case  the  circum- 
stances are  altogether  different.  The  power  of  the  corporation  to  make  a 
rate  is  limited  by  the  necessities  of  the  situation.  Competition  controls  the 
charge.  It  must  take  what  it  can  get,  or,  as  was  said  in  Ex  parte  Koehler, 
*  abandon  the  field,  and  let  its  road  go  to  rust.'  Competition  may  not  be  the 
only  circumstance  thatTmakes  the  condition  under  which  a  long  and  a  short 
haul  are  performed  substantially  dissimilar.  But  certainly  it  is  the  most  ob- 
vious and  effective  one,  and  must  have  been  iu  the  contemplation  of  congress 
in  the  passage  of  the  act. " 

The  common  carrier  cannot  be  required  to  ignore  or  overcome  exist- 
ing differences  in  the  transportation  facilities  of  different  localities,  cre- 
ated, not  by  its  own  arbitrary  action,  but  by  nature  or  by  enterprises 
beyond  its  control.  San  Bernardino  is  situated  in  one  of  the  most  fer- 
tile and  productive  valleys  in  the  world,  and  is  a  thriving  and  prosper- 
ous city,  but  it  has  not  the  transportation  facilities  that  Los  Angeles 
has.  It  is  about  60  miles  distant,  and  further  inland.  By  reason  of  its 
nearness  to  .Los  Angeles,  it  receives  the  benefit  of  the  competitive  rates 
to  that  terminal  in  proportion  to  its  proximity  thereto.  But,  not  being 
a  competitive  point,  it  does  not  get  terminal  rates.  The  proof  shows, 
what  is  also  a  matter  of  common  knowledge,  that  railroad  companies 
do  not  make  terminal  rates,  unless  compelled  to  do  so  by  competition. 
Wherever  and  whenever  actual  competition  exists,  the  question  the  car- 
rier has  to  deal  with  is  not  so  much  what  is  a  fair  rate  for  the  service,  or 
what  the  traffic  will  bear,  but  what  rate  can  be  got  for  the  service  as 
against  the  rate  offered  by  the  competitor.  Especially  is  this  true  when 
the  competitor  is  a  carrier  by  water,  because  that  is  the  cheapest  known 
kind  of  transportation,  and  is  unrestricted  by  lay^.  If,  therefore,  I/)S 
Angeles  can  be  justly  regarded  as  a  competitive  point  in  respect  to  the 
transportation  of  the  commodities  here  in  question,  there  is  such  dis- 
similarity of  circumstances  and  conditions  between  it  and  the  inter- 
mediate point  of  San  Bernardino  as  to  make  the  long  and  short  haul 
clause  of  the  interstate  commerce  act  inapplicable. 

The  facts  in  respect  to  this  question,  as  shown  by  the  evidence  sub- 
mitted to  the  court,  are  widely  different  from  those  set  out  in  the  repc  t 
of  the  commission,  and  upon  which  its  order  here  sought  to  be  enforo  1 
was  based.     In  its  report  and  opinion  the  commission  say: 

"Between  San  Francisco  and  the  southern  border  of  California,  a  distan 
of  six  hundred  miles,  San  Jose,  Los  Angeles,  and  San  Diego  are  the  on  y 
points  designated  Pacific  coast  terminals  by  said  transcontinental  associatio  , 
and  to  which  rates  from  the  Missouri  river  and  more  eastern  points  are  tl  e 
same  as  to  San  Francisco.    San  Jose  is  an  interior  city,  within  fifty  miles 
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San  Francisco.  Los  Angeles  is  also  an  interior  city,  25  miles  from  San  Pe- 
dro, its  nearest  harbor.  The  rates  between  Los  Angeles  and  San  Pedro  are 
from  9  to  12^  cents  per  100  pounds  on  goods  similar  to  those  named  in  the 
complaint.  J^s  Angfeles  and  San  Diego  are  the  principal  commercial  cen- 
ters of  southern  California.  San  Pedro  is  a  seaport  through  which  importa* 
tions  of  coal,  luniber,  and  other  commodities  from  the  neighboring  islands 
and  British  America  are  brought  in,  and  vessels  come  in  ballast  from  San 
Francisco  to  San  Pedro,  to  be  loaded  with  grain,  but  its  commerce  is  very 
small.  None  of  the  articles  named  in  the  complaint  shipped  from  the  Mis- 
souri river,  or  places  further  east,  have  reached  Los  Angeles  through  San  Pe- 
dro for  many  years.  Seven- or  eight  years  ago  some  agricultural  implements 
were  shipped  around  Cape  Horn  to  San  Francisco.  The  time  when  shipment 
of  any  of  the  articles  named  in  the  complaint  was  made  from  the  east  directly 
through  San  Pedro  or  other  Pacific  coast  port  to  Los  Angeles  was  not  within 
the  recollection  of  any  witness  testifying.  Some  goods  are  shipped  from 
New  York  by  water  to  New  Orleans;  thence  by  rail  to  California  and  inter- 
mediate places.  Practically,  there  is  no  such  thing  as  water  competition 
or  a  water  route  from  the  Missouri  and  Mississippi  rivers  and  interior  cities  to 
the  Pacific  coast  in  the  carriage  of  the  articles  named.  Many  of  them,  such 
as  stoves,  ranges,  black  hollow  ware,  when  carried  over  a  water  route,  are 
liable  to  injury  from  rust.  It  is  possible  to  ship  most  of  the  articles  named 
in  the  complaint  from  Atlantic  ports  and  cities  around  Cape  Horn  to  ports 
and  cities  on  the  Pacific  coast.  None  are  so  shipped  to  or  through  San  Diego 
or  San  Pedro,  Cal.  To  what  extent  they  are  so  shipped  to  San  Francisco,  or 
through  it  to  Los  Angeles,  if  at  all,  has  not  been  disclosed  by  the  testimony 
or  otherwise  ascertained  in  this  investigation." 

And  again: 

"The  agent  of  one  of  the  defendant  roads  testified  that  seven  or  eight  years 
ago  some  agricultural  machinery  was  carried  around  Cape  Horn  to  San  Fran- 
cisco, and  on  this  testimony  alone  rests  the  claim  of  water  competition  to 
Los  Angeles,  nearly  five  hundred  miles  from  San  Francisco.  That  the  mer- 
chandise named  in  the  complaint  is  not  carried  by  sea  from  New  York,  or 
by  sea  and  rail  from  Cincinnati  and  interior  points,  to  Los  Angeles,  through 
San  Pedro,  appears  from  the  evidence,  and  is  confirmed  by  the  fact  that  the 
rail  rates  are  higher  to  San  Pedro  than  to  Los  Angeles.  If  they  were  so  car- 
ried through  San  Diego,  they  would  necessarily  go  at  the  same  rate  to  San 
Bernardino,  which  is  a  trifle  nearer  than  Los  Angeles  by  rail  to  San  Diego. 
Possible  competition  by  water  is  not  sufficient  to  justify  a  greater  charge  for 
the  shorter  distance.  Under  the  provisions  of  the  fourth  section  of  the  act  to 
regulate  commerce,  the  competition  must  be  actual  and  so  counteracting  as 
to  take  the  freight  if  the  lower  charge  for  the  longer  distance  was  not  main- 
tained. Such  competition  to  Los  Angeles  is  not  established  by  the  fact  that 
some  of  the  articles  named  in  the  complaint  were  carried  by  sea  to  San  Fran- 
cisco seven  or  eight  years  ago." 

Reference  has  already  been  made  to  the  subsequent  case  of  Rice  v. 
RaUroad  Cb.,  where  the  facts  were  by  the  commission  held  to  be  such 
as  to  establish  the  claim  of  the  defendant 'that  Los  Angeles  is  such  com- 
petitive point  in  respect  to  the  transportation  of  petroleum  and  its  prod- 
ucts as  to  justify  a  less  charge  for  the  longer  haul  to  that  city  than  for 
a  shorter  haul  to  intermediate  points.  When  the  present  case  was  be- 
fore the  commission,  one  port,  (Redondo,)  through  which  the  evidence 
shows  large  quantities  of  freight  of  various  kinds  are  almost  daily  re- 
.ceived  at  .Los  Angeles^  was  not  shown  to  have  existed  at  all.     This  port 
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is  distant  about  18  miles  from  Los  Angeles,  and  is  connected  therewith 
by  two  railroads, — one  formerly  known  as  the  "Redondo  Beach  Rail- 
way Company"  and  the  other  as  the  "California  Southern  Railroad  Com- 
pany." Through  the  port  of  San  Pedro,  also,  which-  is  distant  from 
Los  Angeles  about  22  miles,  and  connected  therewith  by  rail,  large 
quantities  of  freight,  of  almost  all  kinds  and  classes,  are  almost  con- 
stantly received.  All  of  the  freight  thus  brought  to  Redondo  and  San 
Pedro  for  Los  Angeles  is  brought  by  steamer  or  sailing  vessel,  much  of 
it  in  original  packages,  from  New  York  to  San  Francisco,  and  from  there 
transhipped  to  Los  Angeles  by  way  of  Redondo  or  San  Pedro;  some  of 
it  by  the  Canadian  Pacific  Railroad  to  Vancouver,  and  thence  by  the 
: Pacific  Coast  Steamship  Company's  ships  to  Redondo  or  San  Pedro. 
Some  freight  is  also  brought  by  water  to  San  Francisco  and  San  Diego, 
and  thence  down  or  up  the  coast,  as  the  case  may  be,  by  rail  to  Los 
Angeles.  The  evidence  shows  that  in  addition  to  the  five  overland  rail- 
roads, to  wit,  the  Canadian  Pacific,  the  Northern  Pacific,  the  Central 
Pacific,  the  Atchison,  Topeka  &  Santa  Fe,  and  the  Southern  Pacific, 
with  their  various  connections,  by  which  freight  is  transported  from  the 
eastern  and  middle  states  to  California,  there  is  what  is  called  the  Dear- 
born line  of  sailing  vessels  between  New  York  and  San  Francisco,  the 
Sutton  line  of  sailing  vessels  between  New  York  and  San  Francisco  and 
Portland,  the  Pacific  Mail  Steamship  Company's  line  of  vessels  from 
New  York  to  Aspinwall,  connecting  there  with  the  Panama  Railroad 
running  to  Panama,  and  at  that  place  with  the  Company's  line  of  steam- 
ers to  San  Francisco,  and  that  recently  there  has  been  established  a  line 
of  steamships  between  New  York  and  San  Francisco  by  way  of  the 
straits  of  Magellan,  on  some  of  which,  at  the  time  of  the  taking  of  the 
testimony  herein,  there  was  afloat  a  large  amount  of  freight  of  various 
kinds  and  classes  for  some  of  the  Los  Angeles  merchants.  Los  Angeles 
is  a  city  of  about  60,000  people,  and  because  of  its  location  in  respect 
to  transportation  facilities,  and  because  it  is  the  most  important  point 
in  southern  California,  it  was  made  one  of  the  terminal  points  of  the 
Pacific  coast  by  the  transportation  companies.  The  evidence  shows 
that  a  number  of  the  large  mercantile  Arms  of  San  Francisco,  dealing 
in  some  or  all  of  the  commodities  mentioned  in  the  petition,  have 
branch  houses  there,  some  have  agents,  and  that  some  of  the  local  firms 
do  business  to  the  amount  of  $3,000,000  per  annum.  It  is  not  strange, 
therefore,  that  there  should  be  active  competition  between  the  carriers 
for  the  transportation  of  its  freight.  The  witness  A.  M.  Sutton  testified, 
among  other  things,  that  he  represents  in  San  Francisco  the  line  of  clip- 
per ships  which  are  and  have  been  for  years  running  from  New  Yor 
and  Philadelphia  around  Cape  Horn  to  San  Francisco;  that  they  carr 
almost  every  kind  and  class  of  freight,  including  the  commoditie8^nel 
tioned  in  the  petition;  that  they  charter  and  load  from  80  to  85  ships 
year,  have  no  fixed  rates,  but  make  rates  so  as  to  compete  with  th 
other  water  carriers,  and  with  the  overland  railroads,  and  so  as  to  ge 
the  business;  that  they  solicit  business  as  far  west  as  Kansas  City,  St 
Paul,  Milwaukee^  Pittsbui^g,  and  Chicago;  that  they  solicit  freight  fo 
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all  parts  of  California,  Oregon,  and  Washington;  that  they  carry  freight 
constantly  to  southern  California,  chiefly  to  Los  Angeles;  that  their 
ships  take  all  California  freight  to  San  Francisco,  and,  if  billed  to  Los 
Angeles,  it  is  reshipped  to  San  Pedro  or  Bedondo  in  original  packages, 
and  then  by  rail  to  Los  Angeles.  The  witness  Edwin  Goodall  testified, 
among  other  things,  that  he  represents  in  San  Francisco  the  Pacific 
Coast  Steamship  Company;  that  their  ships  go  to  San  Pedro  and  Re- 
dondo,  to  which  ports  wiUiin  the  last  two  years  freights  from  San  Fran- 
cisco have  been  as  low  as  one  dollar  a  ton  by  reason  of  competition  with 
other  water  carriers  and  the  railroads;  that  they  are  engaged  in  the 
transportation  of  all  kinds  and  character  of  merchandise;  that  goods 
shipped  in  New  York  by  steamers  or  clippers  for  Los  Angeles  and  San 
Bernardino  are  constantly  reshipped  at  San  Francisco  in  original  pack- 
ages to  San  Pedro  and  Bedondo,  from  which  they  are  taken  by  rail; 
that  they  sometimes  run  two  or  three  freight*  steamers  a  week  to  those 
ports,  and  including  their  passenger  steamers,  which  also  carry  freight, 
they  would  probably  average  one  every  other  day;  tliat  they  endeavor 
to  fix  their  rates  so  as  to  successfully  compete  with  whatever  opposition 
they  may  have,  whether  from  carriers  by  water  or  rail. 

In  the  report  and  opinion  of  the  commission,  in  finding,  as  it  did, 
from  the  evidence  before  it,  that  practically  there  was  no  such  thing  as 
water  competition  or  a  water  route  from  the  Missouri  and  Mississippi 
rivers  and  interior  cities  to  the  Pacific  coast  in  the  carriage  of  the  arti- 
cles named,  it  is  said:  "Many  of  them,  such  as  stoves,  ranges,  black 
hollow  ware,  when  carried  over  a  water  route,  are  liable  to  injury  from 
rust."  In  the  case  here,  A.  A.  Watkins,  a  member  of  the  firm  of  W. 
W.  Montague  &  Co.,  whose  principal  place  of  business  is  in  the  city  of 
San  Francisco,  with  a  branch  house  in  Lob  Angeles,  testified  that  his 
firm  deals  largely  in  stoves,  ranges,  registers,  radiators,  black  iron  stove 
furniture,  and  hollow  ware,  and  that  of  those  commodities  they  ship 
what  would  probably  amount  to  about  75  car  loads  a  year,  and  that 
about  76  per  cent,  of  them  they  ship  by  water  to  San  Francisco, 
and  from  there  reship  by  steamer  to  Bedondo  or  San  Pedro  what  is  in- 
tended for  Los  Angeles  and  vicinity;  that  they  ship  by  water  because  it 
is  cheaper  to  do  so  than  by  rail,  after  deducting  their  estimate  of  8  per 
cent,  for  loss  by  rust;  and  that  any  increase  in  the  rail  tariflf  would  result 
in  their  shipping  still  more  largely  by  water.  The  testimony  in  the  case 
is  altogether  too  voluminous  to  refer  to  in  detail,  but  I  think  it  is  safe  to 
say,  generally,  that  it  shows  that  the  water  carriers  mentioned  are  now, 
and  that  some  of  them  for  years  past  have  been,  competing  with  the 
overland  railroads  for  the  carriage  of  general  freight,  including  the  com- 
modities mentioned  in  the  petition,  from  the  cities  and  country  east  of 
the  Missouri  river  to  the  Pacific  coast,  inchiding  the  city  of  Los  Angeles; 
that  they  are  and  have  been  actively  engaged  in  such  transportation,  so- 
liciting the  freight,  and  carrying  what  they  can  get;  and  that  they  actu- 
ally do  carry  an  important  part  of  many  of  the  commodities  mentioned 
in  the  petition.  The  fact  that  such  means  of  transportation  actually 
exists,  and  is  actually  and  actively  seeking  the  traffic,  constitutes  compe- 
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tition,  and  was  doubtless  one  of  the  most  important  factors  in  making  Los 
Angeles  a  terminal  point.  Not  only  does  the  evidence  show  that  such 
water  competition  exists,  but  it  shows  that  the  shipments  by  water  are 
increasing;  and  a  number  of  the  witnesses  testify  that,  in  the  event  the 
all-rail  rates  should  be  increased  from  what  they  are  now,  it  would  re- 
sult in  much  larger  shipments  by  water,  both  in  quantity  and  kind. 
For  the  reasons  stated  I  am  of  the  opinion  that  the  circumstances  and 
conditions  attending  the  transportation  of  the  commodities  in  question 
to  Los  Angeles  and  San  Bernardino  are  essentially  dissimilar,  and 
therefore  that  the  long  and  short  haul  clause  of  the  interstate  com- 
merce act  does  not  apply  to  the  case.  As  has  been  said,  it  is  not 
claimed  that  the  rates  to  San  Bernardino  are  otherwise  unjust  or  unrea- 
sonable. If  they  are,  other  provisions  of  the  act  will  afford  relief.  It 
results  from  these  views  that  petitioner  is  not  entitled  to  the  relief  it 
seeks  in  this  court.  It  is  accordingly  ordered  that  the  petition  be  dla- 
missed,  at  its  cost. 


Ware  v.  Wibnse* 

iCireuU  Cowrt,  D.  Iowa,  C.  P.    Febrouy,  188&) 

1  Will— Real  Estatb— Lrx  Rbi  Bitm, 

The  yalidity  of  a  wiU  oonveying  real  estate  !•  to  be  determined  1^  the  law  of  the 
plaoe  where  the  land  lies. 
8.  Samb— Rbyogation— BiBTH  OT  Hbib. 

By  the  law  of  Iowa,  a  will  Is  revoked  by  the  birth  of  an  heir  after  its  ezeontion. 
8.  eUvB— Pbobatb—Effbgt  ot. 

The  probate  of  a  will,  whUe  it  settles  the  question  of  due  execution,  does  not  estab- 
lish yaUdity,  or  determine  its  force  and  effect  upon  titles  to  real  estate  claimed  un- 
der iu 

4.  Alibns—Capacitt  to  Take  bt  Dbsobnt  ob  Dbtisb. 

Under  Revision  Iowa  1860,  {  2498,  an  alien  non-resident  ooold  not  take  lands  ly- 
ing in  the  state  either  by  descent  or  devise. 

5.  Bamb— Mabriaob  to  Cxtizbk. 

A  non-residont  alien  woman  who  marries  a  citizen  of  the  United  States  is  ca- 

Ssble  of  inheriting  in  Iowa,  since  she  thereby  becomes  a  citizen  of  the  United 
tates,  under  Rev.  St.  U.  S.  %  1994. 

6.  Citizbn8hif^Chiu>bbn  Born  ot  Ahbbicans  nr  Forbion  CouirrBT. 

Persons  bom  in  a  foreign  country,  of  American  parents,  who  resided  there,  bo% 
who  never  renounced  their  citizenship,  are  citizens  of  the  tJnited  States. 

This  is  a  bill  in  equity,  brought  to  quiet  title  to  1,288  acres  of  land 
located  in  Franklin  county,  Iowa.  Said  land  was  entered  by  Asahe 
Gage,  who  was  a  non-resident  alien  residing  in  Canada.  Patents  wer 
issued  to  him;  and  he  held  tiUe  until  his  death,  which  occurred  July  1 
1861.  He  left  surviving  him  eleven  children,  two  of  whom  have  sino 
died.  At  the  time  of  his  death,  it  is  conceded  that  two  of  his  children 
John  M.  Gage  and  James  D.  Gage,  resided  in  Iowa,  and  were  citizens  oi 
the  United  States.     It  is  also  conceded  that  all  the  remaining  children. 
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except  tW0|  were  at  the' time  of  the  death  of  said  Asahel  Gage,  and  etiU 
aie,  non-resident  aliens.  The  two  childr^i  about  whom  the  question  is 
made  are  two  daughters,  Sarah  and  Elizabeth,  who  married  two  broth- 
ers, named  Cummiugs,  whose  parents  are  native-bom  citizens  of  the 
United  States,  who  had  emigrated  to  Canada,  but  who  had  never  form- 
ally renounced  their  allegiance  to  this  government.  The  sons  were  bom 
in  Canada,  but  never  formally  renounced  their  allegiance  to  this  govern- 
ment. Both  the  father  and  the  sons,  however,  engaged  in  business  in 
Canada,  and  several  times  voted  there  upon  their  property  qualifications, 
as  provided  by  law.  The  father  always  refused  to  take  the  oath  of  alle- 
giance to  the  government  of  Great  Britain,  The  complainant,  Ware,  is 
the  owner  by  purchase  of  all  the  interest  of  John  M.  and  James  D.  Gkge  in 
the  real  estate  in  controversy.  Respondent  is  the  owner  by  purchase  of  the 
interest  of  five  of  the  remaining  heirs,  including  the  said  Sarah  Cummings 
and  Elizabeth  Cummings.  In  1854,  Asahel  Gage  made  a  will,  in  which 
he  directed  the  sale  of  a  farm  owned  by  him  in  Canada,  and  also  directed 
that  '^  the  balance  or  residue  of  my  estate,  both  real  and  personal,  after  be- 
ing sold  as  before  mentioned,  and  the  money  arising  therefrom,  together 
with  the  cash  on  hand,  notes,  bonds,  etc.,  that  shall  be  collected  by  my 
executors,  shall  be  divided,  as  near  as  can  be,  share  and  share  alike,  to 
my  children,  that  is,  John,  James,  Asahel,  Rufus,  Mary  Ann,  Sarah, 
Elizabeth,  Lorintha,  Martha,  and  Keziah,'^  etc.  After  the  making  of  this 
will,  and  before  the  death  of  the  said  Gage,  to-wit,  1859 1  another  child, 
May,  was  bom  to  him. 

McKenm  &  Hemiigvxiyj  for  complainant. 

John  Porter  and  William  PkilUps^  for  respondent* 

McCraby,  Circuit  Judge.  My  conclusions  in  this  case  are  as  follows: 
1.  The  validity  of  the  will  under  which  the  respondent  claims  title 
must  be  determined  according  to  the  laws  of  Iowa,  where  the  land  is 
situated.  1  Redf.  Wills,  p.  898;  Lynch  v.  MUer,  54  Iowa,  616,  6  N. 
W.  Rep.  740.  .       .     - 

2.  By  the  law  of  Iowa,  as  interpreted  by  the  supreme  court  of  the 
stato,  the  will  was  revoked  by  th^  birth  of  an  heir  after  it  was  executed. 
McCMum  V.  McKenzie^  26  Jowa^  510]  Negua  v.  NegtUj  46  Iowa,  487; 
FaUon  v.  CkideaUr,  Id.  688;  Carey  v.  Baughn,  86  Iowa,  640. 

8.  The  probate  of  the  will  in  Iowa,  while  it  settles  the  question  of  its 
due  execution,  does  not  conclusively  establish  its  validity,  or  determine 
its  force  and  efiect,  when  title  to  real  estate  is  claimed  under  it.  FaJOm 
▼.  Chide^ter^  mpra,  and  authorities  cited. 

4.  I  am  furthermore  of  the  opinion  (1)  that  the  will  does  not  cover 
the  land  in  controversy,  and  (2)  that  by  a  fair  constraction  of  section 
2493,  Revision  1860,  an  alien  non-resident  could  take  nothing  by  will 
unless  such  alien,  subsequently  to  the  making  of  the  bequest,  beoune  a 
resident.     Krogan  ▼•  Kinney^  16  Iowa,  242. 

6.  It  follows  that  as  to  the  land  in  controversy  there  is  no  valid  will, 
and  the  same  is  to  be  disposed  of  according  to  tiie  towa  law  of  duscent. 
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6*  It  is  the  settled  law  of  Iowa  that  non-resident  aliens  could  not  in- 
herit under  the  statute  in  force  at  the  time  of  the  death  of  Asahel  Gage. 
ATro^fm  v.  Kinney ,  mpra;  Rheim  v.  Rohbins^  20  Iowa,  46;  Brown  v.  Pear- 
eon,  41  Iowa,  481;  King  v.  Ware,  58  Iowa,  97,  4  N.  W.  Rep.  858. 

7.  I  find  that  Sarah  Cummings  and  Elizabeth  L.  Curamings,  daugh- 
ters of  said  Asahel  Cummings,  were  capable  of  inheriting  by  reason  of 
the  citizenship  of  their  husbands,  which  determines  their  own.  Rev. 
St.  U.  S.  §  1994;  KeUyv.  Owen,  7  WaU,  496;  Bish.  Mar.  Worn,  §  605. 
It  appears  that  the  husbands  were  both  bom  of  parents  who  were  citi- 
zens of  the  United  States.  They  were  therefore  citizens  of  the  United 
States  by  birth.  Rev.  St.  U.  S.  §  2172.  It  does  not  appear  that  they 
ever  renounced  their  citizenship,  within  the  rule  laid  down  in  Talbot  v, 
Jnneon,  3  Dall.  133.  Neither  the  father  nor  the  sons  ever  ceased  to  be 
citizens  of  the  United  States,  within  the  doctrine  of  expatriation  as  laid 
down  in  that  case. 

8.  It  follows  from  the  foregoing  conclusions  that  the  title  to  the  land 
in  controversy  at  the  death  of  Asahel  Gage  vested  in  John  M.  Gage,  James 
D.  Gage,  Sarah  Cummings,  and  Elizabeth  L*  Cummings,  each  being  en- 
titled to  the  undivided  one-fourth  thereof. 

9.  As  complainant,  Ware,  is  the  owner  by  purchase  and  conveyance 
of  the  interests  of  John  M.  and  James  D.  Gage,  he  is  entitled  to  a  de- 
cree confirming  and  quieting  his  title  to  the  undivided  one-half  of  said 
land;  and  as  the  respondent,  Wisner,  is  the  owner,  by  purchase  and  con- 
veyance, of  the  interest  of  the  said  Sarah  Cummings  and  Elizabeth  L. 
Cummings,  he  is  entitled  to  a  decree  confirming  and  quieting  his  title  to 
the  remaining  undivided  one-half  thereof. 

10.  The  decree  will  be  to  quiet  the  title  to  one  undivided  half  of  the 
land  in  complainant,  Ware,  and  to  the  other  undivided  half  thereof  in 
respondent,  Wisner,  and  tJie  costs  will  be  equally  divided  between 
them. 


Bound  v.  South  Carolina  Ry.  Co.  ef  oZ.,  (QuiNTARn,  Intervener.)   . 
{Circuit  Courts  D,  South  CaroUna.    April  20, 1809.) 

NAYiaATION  COMFAKIBS— FOBEOLOSUBB  OF  MOBTOAGB— RbOBIVBBS^PRIOBITT  QV  GliAIIfB. 

The  general  freight  and  passenger  agent  of  a  navigation  company  whioh  has 

gassed  into  the  hands  of  a  receiver  has  a  vaUd  claim  for  the  arrears  of  his  salaiy, 
ut  has  no  equity  to  be  paid  in  priority  to  the  mortgage  creditors.  Foedidi  v.  SchaUm 
99  U.  S.  235,  distinguished.  ^ 

In  Equity.  Suit  by  Frederick  W.  Bound  against  the  South  Carolina 
Railway  Company,  the  New  York  &  Charleston  Warehouse  &  Stean 
Navigation  Company,  and  others,  for  foreclosure  of  a  mortgage.  Hearc 
upon  the  claim  of  James  W.  Quintard  for  preference  in  payment  of  hit 
salary. 

D.  B.  GiUUand  and  Filmmons  &  MoffeU^  for  intervener. ' 
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A.  T.  Smythe^  for  navigation  company • 
Brawley  Jc  Bamwdlj  for  receiver. 

Sn«pNT0N,  District  Judge.  On  the  7th  October,  1889,  by  an  order  of 
his  honor,  Judge  Bond,  D.  H.  Chamberlain  was  appointed  temporary 
receiver  of  the  South  Carolina  Railway  Company,  at  the  suit  in  behalf 
of  holders  of  second  mortgage  bonds.  At  the  same  time,  by  the  same 
order,  in  the  same  suit,  he  was  directed  to  take  chaise,  as  receiver,  of 
the  assets  and  property  of  the  New  York  &  Charleston  Warehouse  & 
Steam  Navigation  Company.  This  last-named  defendant  is  a  corpora- 
tion under  the  law  of  South  Carolina.  It  had  dose  relations  with  the 
South  Carolina  Railway  Company,  holding  and  controlling  the  connection 
between  its  depots  and  the  ocean.  The  majority  of  the  stock  in  the 
navigation  company  was  in  the  name  of  the  railway  company.  They 
had  the  same  president.  At  the  return  of  the  rule  to  show  cause,  is- 
sued when  the  temporary  receiver  was  appointed,  a  large  ni!imber  of  the 
mortgage  bondholders  and  stockholders  of  the  navigation  company  came 
before  this  court,  and  concurred  in  the  application  to  make  the  tempo- 
rary receiver  permanent  receiver,  against  the  protest  of  tlie  president  and 
corporation.  This  appointment  was  made.  No  final  hearing  has  been 
had  in  the  cause,  nor  have  the  exact  relations  between  these  two  cor- 
porations been  decided.  The  New  York  &  Charleston  Warehouse  & 
Steam  Navigation  Company,  besides  owning  wharves  and  warehouses  in 
Charleston,  was  authorized  by  its  charter  to  own  or  charter  steam  or 
other  vessels,  and  to  use  them  in  transporting  merchandise  and  pas- 
sengers between  Charleston  and  New  York  and  elsewhere.  17  St.  at 
Large  S.  C.  p.  628.  .  The  company,  as  such,  never  owned  any  vessels, 
but,  being  a  controlling  stockholder  in  the  New  York  &  Charleston 
Steamship  Company,  its  steamships  were  used  between  Charleston  and 
New  York,  and  the  petitioner  was  the  general  freight  and  passenger 
agent  of  the  warehouse  and  navigation  company,  stationed  at  New  York. 
Evidently  it*was  engaged  in  business  as  a  common  carrier.  The  con- 
tract with  the  petitioner  was  in  writing.  The  engagement  began  1st 
January,  1886.  Its  term  ended  1st  January,  1891,  but,  after  80th 
April,  1887,  either  party  could  terminate  it  after  six  months'  notice  in 
writing.  Salary,  $10,000  per  annum.  In  1887  all  the  steamships  of 
the  steamship  company  were  sold  and  taken  off  the  line,  the  navigation 
company  losing  its  control  over  them.  In  May,  1888,  the  petitioner, 
having  given  the  six-months  notice  required  by  contract,  severed  his  con- 
nection with  the  navigation  company,  and  brought  this  action  in  one  of 
the  courts  of  New  York  for  $6,280.38,  about  six  months'  salary.  In 
January,  1890,  he  obtained  a  verdict,  and  Entered  judgment  in  the  sum 
of  $2,791.66  and  costs.  He  now  sets  that  up.  He  avers  that  the  nav- 
igation company  is  solvent.  It  was  solvent  at  the  time  he  contracted 
with  it,  and  up  to  the  time  it  went  into  the  hands  of  the  receiver,  but 
the  recent  loss  of  all  Clyde's  business  has  made  it  insolvent.  At  least, 
its  income  does  not  pay  its  expenses.  Interest  was  paid  on  its  mort- 
gage bonds  in  January,  1891.    No  cash  dividend  has  he&x  paid  to  stock- 
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holders  since  18th  March,  1886.  Some  surplus  bonds  were  divided 
among  them  in  March,  1887. 

The  claim  of  the  petitioner  is  this:  He  is. a  creditor,  whose  contribu- 
tion kept  the  navigation  company  a  going  concern.  After  his  debt  ac- 
crued, funds  properly  applicable  to  it  were  diverted  to  pay  bond  credit- 
ors and  stockholders,  and  he  has  an  equity  requiring  its  restoration. 
The  navigation  company,  during  his  service  and  the  accrual  of  his  de- 
mand, was  a  common  carrier.  He  relies  upon  the  current  of  cases  be- 
ginning with  Fbsdick  v.  SchaU^  99  U.  S.  235,  there  being  no  difference  in 
principle  between  the  case  of  a  railroad  company  and  this  case,  the 
public  being  interested  in  keeping  the  company  a  going  concern. 

Before  noticing  the  other  questions  in  the  case,  this  will  be  met.  It 
has  never  yet  been  squarely  decided  by  the  supreme  court.  Wood  v. 
Safe-Depoaa  Co,,  128  U.  S.  421,  9  Sup.  Ct.  Rep.  131.  But  the  doctrine 
of  Fosdick  V.  ScluM  has  never  yet  been  applied  in  any  case  except  that  of 
a  railroad.  Id.  Why?  All  the  cases  go  upon  the  ground  that  a  rail- 
road is  a  peculiar  property  of  a  public  nature,  discharging  a  great  public 
work.  No  railroad  designed  for  any  public  benefit  can  be  built  with- 
out the  active  interposition  and  assistance  of  the  sovereign  power.  It  is 
necessary  not  only  to  furnish  the  money  to  construct  it;  it  is  more  es- 
sential to  secure  the  land  upon  which  it  is  to  be  constructed.  This  re- 
quires the  exercise  of  the  right  of  eminent  domain.  Without  it,  money 
would  be  powerless.  Railroads  connect  distant  points.  That  they  are 
common  carriers  is  but  a  small  part  of  their  office.  They  are  not  only  the 
arteries  of  trade;  they  civilize,  develop,  and  enrich  large  sections  of 
country;  cities,  towns,  and  villages,  farms  and  factories,  spring  up  on 
their  line;  they  make  intercommunication  of  vital  importance  to  thou- 
sands; they  are  the  means  of  transporting  troops,  munitions  of  war,  and 
supplies,  promoting  and  preserving  tranquillity  in  times  of  peace,  con- 
necting and  creating  strategic  points  in  times  of  war;  they  are  public 
highways.  Public  interest,  the  highest  public  interest,  requires  that 
when  constructed  they  be  kept  up;  be  kept,  as  the  phrase  is,  a  "going 
concern."  The  cost  of  building  and  maintaining  them  is  enormous. 
Their  earnings  are  fluctuating.  The  state  and  national  governments  so 
far  have  not  been  able  to  build  railroads  required  by  the  necessities 
of  our  country.  Subscriptions  to  the  stock  in  very  few  cases  furnish 
money  enough  to  build  them. '  Capitalists  are  invited  to  assist  in  in- 
vesting in  the  railroad  bonds.  So,  in  order  to  construct  a  railroad,  two 
parlies  must  concur, — the  stockholders  and  capitalists,  who  put  in  the 
money  and  the  work;  the  sovereign  power,  which  contributes  the  right  of 
eminent  domain.  Without  the  money  and  without  this  sovereign  right, 
the  road  cannot  be  built.  The  consideration  which  moves  the  sovereign 
to  bestow  this  high  sovereign  prerogative — the  right  of  eminent  domain 
— ^is  the  public  use  of  the  railroad,  when  built;  that  it  remain  of  use; 
that  it  be  and  remain  a  going  concern.  To  this  end  the  first  application 
of  its  earnings  must  be  made.  The  stockholder  subscribes,  and  the 
bondholder  lends  his  money,  with  knowledge  of  this.  Neither  of  them 
can  get  anything  until  the  current  expenses  are  paid*    Upon  this  aa- 
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suranoe,  all  persons  who  furnish  labor  and  supplies  are  encouraged  to 
give  credit  to  the  railroad,  and  to  contribute  to  keeping  it  a  going  con- 
cern; and  if,  perchance,  through  inadvertence,  or  for  any  other  cause, 
any  portion  of  the  earnings  have  been  applied  to  interest  or  dividends, 
leaving  current  expenses  unpaid  in  whole  or  part,  this  is  a  diversion 
which  the  court  will  certainly  correct.  Bailroads  are  of  public  concern, 
not  simply  because  they  benefit  the  public;  the  sovereign  power  has 
contributed  to  their  construction  in  a  way  in  which  none  but  the 
sovereign  can  contribute,  and  they  are  devoted  to  a  public  use.  It  does 
not  follow,  because  other  kinds  of  property  are  of  great  benefit  to  the 
public,  they  also  come  within  this  cat^ory,  and  are  devoted  to  a  public 
use,  and,  as  such,  that  the  courts  will  see  that  they  are  maintained. 
"This  public  use,"  says  Justice  Brewer,  "is  very  difierent  from  a  public 
interest  in  the  use."  Budd  v.  People j  12  Sup.  Ct.  Rep.  478.  The  public 
use  arises  when  the  sovereign  power  is  essential  to  the  enterprise,  and  is 
exercised  because  of  such  use.  This  consideration  does  not  exist  in  the 
case  of  a  steamship  company,  or  of  any  common  carrier  by  water,  or  of 
any  warehouse  company.  There  are  no  sovereign,  exclusive  privileges 
granted  to  this  navigation  company.  Anyone  can  be  a  common  carrier. 
If  the  business  be  profitable,  anyone  can  inaugurate  and  carry  on  busi- 
ness between  New  York  and  Charleston.  The  field  is  open  for  competi- 
tion. The  act  of  incorporation  is  not  essential  to  the  business.  The 
public  have  no  special  interest  in  keeping  up  this  company.  Of  course, 
the  public  have  an  interest  in  it,  as  the  public  have  in  every  kind  of 
business.  "No  man  liveth  to  himself  alone,  and  no  man's  property  is 
beyond  the  touch  of  another's  welfare.  Everything,  the  manner  and  ex* 
tent  of  whose  use  afi^ects  the  well-being  of  others,  is  property  in  whose 
use  the  public  have  an  interest."  Brewer,  J.,  mpra.  But  this  does 
not  necessarily  give  the  public  the  right  to  control  such  use.  The 
principles  established  in  Fhsdick  v.  SchaU^  and  the  cases  following  it,  do 
not  apply  to  the  case  made  by  the  petitioner.. 

There  are  other  question^  made  in  the  case,  but  for  the  present  let  it 
rest  here.  Although  the  petitioner  has  no  equity  to  be  paid  in  priority 
to  the  mortgage  creditors,  he  has  a  valid  claim.  Let  an  order  be  taken 
establishing  this  claim  as  that  of  a  general  creditor,  in  the  amount  of  the 
principal  and  interest  and  costs  of  bis  judgment* 
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WiXTEBS  d  cd.  V.  Anglo-American  Mortgage  <&  Tbubt  Co. 
{Ciprcuit  Courtt  D.  Netyraskcu    April  10,  1802.) 

1.  Circuit  Judgb— Authority  at  Chambers—Discharge  of  Rboeiverb. 

A  circuit  judge  has  authority  to  hear  at  chambers  a  motion  to  discharge  a  re- 
ceiver. 
2b  Corporations— Receivers— Authority  of  President. 

The  president  of  a  corporation  has  no  power,  without  the  authority  of  the  direct- 
ors or  stockholders,  to  consent  to  the  appointment  of  a  receiver  to  wind  up  the  af- 
fairs of  the  corporation. 
8.  Same— Receivers— Discharge. 

The  president,  secretary,  and  treasurer  of  a  corporation  being  about  to  be  turned 
out  of  office  by  the  directors,  the  latter  two  filed  a  bill  allegiug  that  the  company 
was  insolvent,  and  asking  the  appointment  of  a  receiver  to  wind  up  its  affairs.  The 
president  immediately  appeared  in  court,  and  consented  thereto  in  behalf  of  the 
companv.  The  receiver  was  thereupon  appointed,  without  any  consideration  of  the 
bill,  and  without  the  courVs  attention  being  called  to  the  president's  want  of  au- 
thority to  enter  consent.  Held,  that  the  receiver  would  be  discharged  on  the  ap- 
s  plication  of  the  directors:  it  appearing  that  the  bill  was  entirely  without  merit,  and 
that  the  proceeding  was  instituted  for  the  purpose  of  wrecking  the  company,  and 
obtaining  control  of  its  business. 

In  Equity.  Bill  by  Edwin  H.  Walters  and  Joseph  V.  McDowell 
against  the  AngloAmerican  Mortgage  &  Trust  Company  for  the  appoint- 
ment of  a  receiver.  Heard  at  chambers  on  motion  to  discharge  the  xe* 
ceiver.     Granted.  . 

John  L,  WebeAer  and  H.  D.  EstcibrooJc^  for  complainants. 

James  Gardner  Clark  and  John  P.  Breent  for  defendant. 

Caldwell,  Circuit  Judge.  L.  W.  TuUeys  was  president,  John  V. 
McDowell  secretary,  and  Edwin  H.  Walters  treasurer,  of  the  Anglo- 
American  Mortgage  &  Trust  Company.  The  governing  body  of  the  cor- 
poration consisted  of  a  board  of  seven  directors.  A  majority  of  the  di- 
rectors, and  a  majority  in  value  of  the  stockholders,  were  in  favor  of  re- 
moving Tulleys,  SlcDowell,  and  Walters  from  the  offices  held  by  them, 
respectively,  in  the  company.  The  board  of 'directors  and  stockholders 
had  effected  such  removal,  or  were  about  to  do  so,  when  McDowell  and 
Walters  filed  the  bill  in  this  case,  allying  that  the  company  was  in- 
solvent, and  praying  for  the  appointment  of  a  receiver  and  the  winding 
up  of  the  affairs  of  the  corporation.  The  bill  was  filed  by  them  as  stock- 
holders; McDowell  being  the  owner  of  12  and  Walters  the  owner  of  5 
shares  of  the  capital  stock  of  the  company,  of  the  par  value  of  $100  per 
share.  The  capital  stock  of  the  company  is  $99,250.  Tulleys,  the 
president  of  the  company,  without  the  authority  or  knowledge  of  the 
directory  or  the  stockholders,  voluntarily  appeared  in  court  the  same  day 
the  bill  was  filed,  and  filed  an  answer  in  the  name  of  the  company,  con- 
fessiug  the  allegations  of  the  bill,  and  consenting  to  the  appointment  of 
a  receiver.  The  court,  supposing  that  the  answer  was  tiled  by  the  au 
thority  of  the  corporation,  entered  an  order  appointing  a  receiver,  as 
prayed  for  in  the  bill,  and  consented  to  in  the  answer  filed  by  its  pres- 
ident, Tulleys.  As  soon  as  the  board  of  directors  of  the  company  "were 
advised  of  the  filing  of  the  bill,  and  of  the  appointment  of  the  receiver^ 
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the  action  of  the  president  in  consenting,  to  the  same  was  disaffirmed 
and  denounced  as  a  fraud  upon  the  corporation;  and  counsel  were  im- 
mediately employed  by  the  company  to  defend  the  suit,  and  to  procure 
the  discharge  of  the  receiver.  A  motion  was  soon  thereafter  filed  by  the 
company,  by  authority  of  its  board  of  directors,  to  vacate  the  order  ap- 
pointing the  receiver,  and  to  discharge  the  receiver. 

The  judge  of  the  district  being  absent,  in  a  foreign  country,  due 
notice  was  given  that  the  motion  would  be  heard  before  the  circuit 
judge  at  chambers.  In  conformity  to  such  notice,  counsel  for  each  side 
have  appeared  and  argued  the  motion.  The  judge  of  the  circuit  court 
undoubtedly  has  jurisdiction  to  hear  the  motion  at  chambers;  but  it  is 
a  jurisdiction  which  I  would  tiot  be  inclined  to  exercise  if  the  district 
judge  was  to  be  found  in  his  district.  For  many  purposes  the  circuit 
courts  of  the  United  States,  as  courts  of  equity,  are  always  open.  Equity 
Rules  1,  3,4.  The  authority  of  a  judge  at  chambers  is  the  authority  of 
the  court  itself.  Per  Tindal,  0.  J. ,  Doe  dem.  PrescoU  v.  Eoej  9  Bing.  104. 
The  practice  and  the  jurisdiction  of  the  judge  at  chambers  in  chancery 
suits  is  in  many  instances  so  intimately  blended  and  incorporated  with 
the  practice  and  jurisdiction  of  the  court  that  it  is  sometimes  difficult  to 
separate  the  one  from  the  other.  The  exercise  of  chambers  jurisdiction 
in  equity  cases  is  absolutely  essential  for  the  purpose  of  preventing  the 
delay,  injustice,  expense,  and  inconvenience  which  must  inevitably  en- 
sue if  applications  for  relief  had  to  be  made  in  all  cases  to  the  court  in 
session.  A  motion  to  discharge  a  receiver  may  be  heard  at  chambers, 
upon  due  notice,  and  will  be  granted  when  it  appears  that  he  was  im- 
providently  appointed,  or  that  there  is  any  other  sufficient  reason  for 
his  discharge.  Railroad  Co,' v.  Slocm^  81  Ohio  St.  1;  Orawford  v.  iZoM, 
39  Ga.  44;  Beach,  Rec.  §  778. 

The  bill  on  its  face  makes  no  case  for  the  appointmeiit  of  a  receiver. 
It  may  well  be  doubted  whether  a  court  of  chancery,  in  the  absence  of 
a  statute  authorizing  it,  has  jurisdiction,  at  the  suit  of  a  stockholder^  to 
wind  up  the  affairs  of  a  corporation  on  the  ground  of  its  insolvency. 
It  is  said  courts  of  equity  have  no  greater  control  over  the  affairs  of 
a  private  corporation  when  it  becomes  insolvent  than  they  have  over 
the  affairs  of  an  individual.  They  are  not  courts  of  bankruptcy. 
Glenn  v.  LiggeU,  47  Fed.  Rep.  472,  474;  Mor.  Priv.  Corp.  §§  281,  282. 
But,  assuming  that  such  jurisdiction  exists,  the  bill  in  this  case  does 
not  show  that  the  corporation  is  insolvent,  or  that  it  owes  any  debt 
which  it  has  refused  or  is  unable  to  pay.  The  stockholders  «nd  di- 
rectors of  the  company  are  denounced  as  a  body  of  "conspirators,'* 
and  other  hard  adjectives  applied  to  them.  But,  when  critically  ex- 
amined, the  alleged  conspiracy  consists  only  in  a  purpose  of  the  stock- 
holders and  directors  of  the  company. to  turn  the  plalntiifs  out  of  the 
offices  of  the  company  which  they  hold;  and,  as  the  purpose  of  the  com- . 
pany  was  to  turn  its  president  out  of  office  also,  he  cheerfully  made 
common  cause  with  the  plaintiffs,  and  by  concerted  action  with  them 
appeared  in  court  at  the  instant  the  bill  was  filed,  and  undertook  to 
confess  for  the  company  the  allegations  of  the  bill,  and  consent  to  the 
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appointment  of  a  receiver  to  wind  up  its  affairs.  This,  of  course,  he 
had  no  right  to  do.  As  president  of  the  company,  he  had  no  authority 
to  confess  the  biil,  and  consent  to  the  appointment  of  the  receiver  to 
wind  up  the  affairs  of  the  corporation.  This  was,  in  effect,  to  consent 
to  the  dissolution  of  the  corporation  of  which  he  was  president.  He 
could  give  no  such  consent  without  the  authority  of  the  stockholders  or 
directors  of  the  corporation.  The  order  appointing  the  receiver  was 
therefore  obtained  without  any  notice  to  the  corporation,  or  its  appear- 
ance by  any  one  having  authority  to  speak  for  it. 

It  is  alleged  in  the  bill  that  some  $40,000,  coming  into  the  possession 
of  the  corporation,  has  not  been  invested  or  appropriated  as  it  should 
have  been.  But  as  this  money  came  into  the  hands  of  the  very  oflB- 
cers  who  are  now  making  this  complaint,  and  was  used  and  appropri- 
ated in  the  manner  that  it  was  by  them,  it  comes  with  exceeding  ill 
grace  from  them  to  complain  of  their  own  action. 

From  the  bill  and  the  afSdavits  in  the  case,  it  appears  that  the  plaintiffs 
and  the  president  of  the  company,  who  is  acting  in  concert  with  them,  at 
one  time  composed  a  firm  carrying  on  the  same  kind  of  business  which 
the  defendant  corporation  is  now  conducting.  The  corporation  succeeded 
to  the  business  of  that  firm,  and  the  members  of  that  firm  became  stock- 
holders and  officers  in  the  corporation.  Finding  that  they  were  about 
to  be  displaced  as  officers  of  the  corporation,  of  which  they  had  had  the 
chief  management  and  control,  they  conceived  the  idea  of  wrecking  it, ' 
by  filing  the  bill  in  this  case,  and  procuring,  without  the  knowledge  of 
the  corporation,  the  appointment  of  a  receiver.  Coincident  with  this 
action,  they  took  steps  to  reorganize  the  old  firm,  and  resume  the  busi- 
ness conducted  by  them  previous  to  the  organization  of  the  corporation. 
It  was  evidently  their  expectation  that  the  proceeding  instituted  for 
the  appointment  of  a  receiver  would  discredit  the  corporation  with  its 
patrons,  and  enable  them  to  secure  the  business  of  the  company.  This, 
and  nothing  else,  was  the  real  purpose  of  the  bill.  The  bill  is  utterly 
without  merit.  The  appointment  of  the  receiver  was  procured  without 
notice  to  the  company,  and  without  bringing  to  the  attention  of  the  court 
the  fact  that  the  officer  assuming  to  speak  for  the  company  had  no  au- 
thority to  do  so.  The  judgment  of  the  court  was  not  invoked  on  the 
sufficiency  of  the  case  made  by  the  bill,  because  it  was  understood  the 
company  was  consenting  to  the  order  made.  This  was  an  error  of  fact, 
which  misled  the  court.  But  for  this  error,  there  is  no  reason  to  sup- 
pose the  order  appointing  the  receiver  would  have  been  made.  The  re- 
ceiver must  be  discharged,  and  all  the  costs  of  the  receivership,  includ- 
ing the  fees  and  expenses  of  the  receiver,  taxed  against  the  plaintiffs. 
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Qbames  V.  Hawlet. 
(CfrcuU  Courts  D,  KcmsoB.    Febrouy,  1888.) 

L  JDDaMSNT— Vaoatcko  avtsb  End  ov  Tkrm. 

After  the  end  of  the  term  a  court  has  no  power,  merely  upon  motion,  to  set  aside 
its  order  dismissing  a  cause  in  pursuance  of  a  compromise,  even  though  fraud  be 
charged  in  procuring  the  compromise. 

2.  Attornbt  and  Cubkt— €k>NTiNnANCB  ov  Rblatioit—Pbesuxptionb. 

There  is  no  presumption  of  law  that  the  relation  of  attorney  and  client  continues 
after  the  termination  of  the  litigation  and  the  end  of  the  term  at  which  final  judg- 
ment is  rendered,  except  for  the  purpose  of  receiving  service  of  citation,  or  other 
process  in  the  nature  of  error  or  appeal;  and  notice  to  the  attorney  of  a  motion  to 
set  aside  the  judgment  is  not  notice  to  the  former  dient,  unless  the  contlnuanoe  of 
the  relation  be  amrmatlvelv  shown. 

Action  at  law  upon  transcript  of  a  judgment  in  favor  of  plaintiff  and 
against  defendant  for  $3,835.29  and  costs,  rendered  September  22, 1878, 
by  the  supreme  court  of  New  York  in  and  for  the  county  of  Steuben. 
The  defense  is  that  the  judgment  is  void  because  the  court  by  which  it 
was  rendered  had  no  jurisdiction  of  the  defendant.  The  facts  upon  which 
this  defense  is  based  are  as  follows:  Plaintiff  is  a  citizen  of  New  York, 
and  defendant  a  citizen  of  Kansas.  In  1873,  while  defendant  was  tem- 
porarily in  New  York,  the  plaintiff  sued  him  to  recover  damages  for  an 
alleged  fraud  in.  the  sale  of  certain  lands.  Process  was  served  on 
defendant,  and  he  was  also,  at  the  instance  of  plaintiff,  arrested,  and 
contined  in  prison.  While  defendant  was  so  confined,  and  pending  the 
suit,  a  written  agreement  of  compromise  and  settiement  was  entered 
into,  whereby  defendant  agreed  to  and  did  execute  to  plaintiff  a  mort- 
gage on  his  homestead  in  Kansas  for  $2,000,  and  the  plaintiff  agreed  to 
and  did  dismiss  the  suit.  Prior  to  this  settlement  one  W.  W.  Oxx  had 
appeared  as  counsel  for  defendant  in  the  cause.  After  the  settlement, 
and  the  same  being  shown  to  the  court,  an  order  of  dismissal,  dated 
January  8,  1876,  was  entered  of  record  in  the  case.  Thereupon  the  de- 
fendant paid  off  his  counsel,  Mr.  Oxx,  dischai^ed  him  from  his  service, 
and  returned  to  Kansas.  On  the  29th  day  of  August,  1878, — more 
than  two  years  after  the  order  of  dismissal,  and  after  the  dose  of  the 
term  at  which  that  order  had  been  entered, — plaintiff  filed  a  motion  to 
set  the  same  aside  on  the  ground  that  it  had  been  procured  by  fraud, 
and  to  restore  the  case  to  the  calendar  of  the  court  for  trial.  Notice  of 
this  motion  was  served  upon  Oxx,  as  counsel  for  defendant,  but  he  re- 
fused to  appear.  The  court  sustained  the  motion,  no  one  appearing  to 
resist  it,  ordered  the  case  to  be  restored  to  the  calendar,  proceeded  to 
try  it,  and  rendered  judgment  as  above  stated.  It  is  upon  this  judg- 
ment that  suit  is  now  brought. 

Wmiam  LUtlefidd  and  S.  0.  Thacher^  for  plaintiff, 

John  W.  Deford  and  A.  W.  Benaon^  for  defendant* 

McCbary,  Circuit  Judge.  1.  The  order  of  discontinuance  made  by 
the  court  in  pursuance  of  the  agreement  of  compromise  and  settlement 
was  in  the  nature  of  a  final  order  disposing  of  the  case.     Whatever  power 
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the  court  may  have  had  over  the  case  and  the  parties  after  that  order  was 
made  and  during  the  same  term,  I  am  of  the  opinion  that  after  the 
term  it  had  no  power  to  set  the  same  aside  on  motion.  The  power  of 
the  court  over  the  action  and  over  the  parties  to  it  had  been  exhausted 
by  the  final  adjournment  of  the  term  at  which  the  final  order  of  dismis- 
sal was  entered,  and  it  could  not  resume  jurisdiction  either  over  the 
subject-matter  or  the  parties  without  a  new  proceeding,  and  the  service 
therein  of  the  ordinary  original  process.  Cameron  v.  McRoberta^  3  Wheat. 
591;  Bank  v.  Mofn,  6  How.  31;  Sihhold  v.  U.  S.,12  Pet.  488;  Amgnees 
V.  Darsey,  2  Wash.  C.  C.  433;  Becker  v.  Sauter,  89  111.  696;  Jackson  v. 
Ashton,  10  Pet.  480.     The  rule  is  thus  stated  in  Sibbald  v.  U.  S.: 

"No  principle  is  better  settled  or  of  more  universal  application  than  that 
no  court  can  reverse  or  annul  its  own  Anal  decrees  or  judgments  for  errors 
of  fact  or  law  after  the  term  at  which  they  have  been  rendered,  Sinless  for 
clerical  mistakes.'' 

And  in  Jackson  v.  Ashton  the  court  said: 

"We  liave  no  power  over  the  decrees  rendered  by  this  court  after  the  term 
has  passed,  and  the  cause  has  been  dismissed  or  otherwise  finally  disposed  of. " 

The  fact  that  fraud  in  the  settlement  of  this  suit  is  charged  in  no 
manner  affects  the  question  of  jurisdiction  or  the  mode  of  acquiring  it. 
A  judgment  can  no  more  be  set  aside  upon  motion  after  the  term  upon 
the  ground  of  fraud  than  upon  any  other  ground.  •  A  hearing  upon 
proper  notice  upon  that  question  is  the  right  of  the  party  charged  with 
the  fraud.  We  cannot  assume  the  truth  of  the  charge  for  the  purpose 
of  affecting  the  decision  of  the  question  of  jurisdiction.  What  we  are 
now  to  consider  is  whether  the  New  York  court  had  jurisdiction  of  the 
defendant  for  the  purpose  of  trying  the  question  of  fraud.  And  the 
rule  governing  the  decision  of  this  question  of  jurisdiction  is  that  at  the 
end  of  the  term  at  which  there  is  a  final  disposition  of  the  case  (final  in 
the  sense  that,  if  not  appealed  from,  it  ends  the  controversy)  the  par- 
ties are  dismissed  sine  die.  If  they  are  citizens  of  foreign  states,  they 
may  safely  depart  for  their  homes.  If  they  had  employed  an  attorney, 
they  may  then  discharge  him  M'ith  the  assurance  that  the  controversy  is 
at  an  end,  and  can  be  renewed  only  by  proceedings  in  the  nature  of 
error  or  appeal,  and  that,  except  in  the  event  of  such  proceedings,  no 
valid  service  of  process  can  be  made  upon  the  attorney.  Such  is  the 
doctrine  recognized  by  the  federal  courts,  and  it  has  peculiar  force  in  all 
cases  where  parties  are  compelled  to  litigate  in  foreign  tribunals.  There 
is  no  presumption  of  law  that  the  relation  of  attorney  and  client  con- 
tinues after  the  termination  of  the  litigation,  and  after  the  final  adjourn- 
ment of  the  term  at  which  a  final  judgment  is  rendered.  Weeks,  Attys 
at  Law,  425, 426.  And  it  is  but  fair  and  reasonable — especially  in  cases 
like  the  present — to  hold  that  a  party  who  relies  upon  service  made  upoi 
an  attorney  after  final  judgment  and  after  the  end  of  the  term  (unless  i 
be  service  of  a  citation  or  other  process  in  the  nature  of  error  or  appeal 
must  take  the  chances  of  showing  that  at  the  time  of  such  service  the 
relation  actually  existed.  Even  if  it  could  be  shown  that  a  difFerem 
rale  prevails  with  respect  to  suits  between  citizens  of  the  same  state  ic 
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Bome  state  courts,  I  should  not  be  iodined  to  apply  it  here.  That  it 
might  lead  to  great  injustice  is  very  apparent  when  we  look  at  the 
circumstances  of  this  case.  The  defendant  had  been  sued  in  a  foreign 
state,  a  thousand  miles  from  his  home.  He  had  been  thrown  into  prison. 
He  employed  counsel  from  the  necessities  of  his  situation.  His  case 
was  settled.  He  was  released  from  imprisonment,  and  thereupon  paid 
off  and  discharged  his  attorney,  and  returned  to  his  home  in  Kansas. 
Must  he  hold  himself  in  readiness  to  return  to  New  York  and  renew  the 
litigation  upon  motion  of  his  antagonist  and  notice  to  his  former  attorney 
upon  an  allegation  that  the  settlement  was  fraudulent?  If  so,  for  how 
long?  Certainly  not  for  two  years.  Certainly  not  for  any  period  beyond 
the  end  of  the  term,  if  until  that  time.  To  hold  him  bound  for  two 
years  to  answer  to  any  motion  thus  made  would  be  in  effect  to  compel 
him  to  have  an  attorney  in  a  foreign  state  during  that  period,  whether 
he  will  or  not.  The  consequences  of  being  sued  in  a  foreign  jurisdic- 
tion are  serious  enough,  without  adding  this  unusual  and  unreasonable 
requirement. 

2.  I  am  also  of  the  opinion  that,  even  if,  after  the  term,  it  had  been 
competent  for  the  court,  upon  motion,  to  set  aside  the  order  of  discon- 
tinuance, notice  to  the  former  attorney  of  defendant  was  not  notice  to 
him.  The  relation  of  attorney  and  client  had  long  been  ended,  so  far 
as  it  was  possible  for  the  parties  to  end  it.  It  was  possible  for  them  to 
end  it  for  all  purposes  except  the  service  of  such  process  as  was  neces- 
sary to  the  exercise  of  the  appellate  jurisdiction  of  the  courts  of  the 
state  of  New  York.  A  motion  to  set  aside  a  judgment  for  fraud  after 
the  term  has  in  it  all  the  elements  of  a  bill  in  chancery.  It  is  in  its 
nature  an  original  proceeding.  It  is  not  a  part  of  the  original  suit,  and 
therefore  service  upon  the  defendant  is  necessary.  As  the  court  which 
Tendered  the  judgment  had  no  jurisdiction,  its  proceedings  are  with- 
out force  or  validity,  and  the  question  is  properly  raised  here. 

Judgment  for  defendant  for  costs. 


Pope  Mandf'o  Co.  v.  Wabwick  Cycle  Manuf'o  Co.  a  ol. 
(District  Court,  D.  MaasacKiLaetts.    April  80, 189SL) 

Patents  tob  Inybhtzoits— Bxtbkt  ov  Claim— Psiob  Abt— Invbinobubnis-'Biotolb 
Handles. 

Letters  patent  No.  d45,071,  issued  August  3. 1881,  to  Gteorge  niston,  for  a  device 
for  readUy  adjustiog  the  vertical  height  of  bicycle  handles,  or  rendering  them  en- 
tirely detachable,  by  making  a  dovetail  or  grooved  seat  on  the  bicycle  head,  in 
which  a  slide  carrying  the  bandle  bar  works,  the  same  being  fixed  at  any  desired 
height  by  a  set  screw,  are  limited  by  the  prior  state  of  the  art  to  the  devices  de- 
scribed, and  are  not  infringed  by  a  handle  bar  connected  with  a  spindle  which 
slides  In  a  socket,  and  is  secured  by  a  set  screw. 

In  Equity.     Suit  by  the  Pope  Manufacturing  Company  against  the 
Warwick  Cycle'  Manufacturing  Company  and  others  for  infringement  of 
a  patents     Bill  dismissed. 
v.60F.no.4-^21 
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WiUiam  A.  Redding  and  Oharlea  E.  PraUj  for  complainant* 
John  L.  8.  Roberts,  for  defendants. 

Colt,  Circuit  Judge.  The  bill  in  this  case  is  based  upon  the  allied 
infringement  of  letters  patent  No.  246,071,  granted  to  George  Illston, 
August  2,  1881,  for  improvements  in  laicydes.  The  invention  relates 
to  the  construction  of  the  head  of  a  bicycle  so  that  the  handle  on  the 
head  may  be  adjusted  and  readily  removed  from  the  machine.  The 
specification  says: 

*'0n  one  face  of  the  head,  I  make  a  vertical  dovetail  or  grooved  seat,  on  or 
in  which  a  slide  works;  the  said  slide  being  fixed  in  any  position  on  the  said 
seat  by  means  of  a  set  screw.  In  the  upper  part  of  the  said  slide  the  handle 
bar  is  secured.  The  handle  bar  may  either  be  permanently  fixed  to  the  said 
slide,  or  be  capable  of  detachment  therefrom.  When  it  is  required  to  adjust 
the  height  of  the  handle  on  the  head,  it  is  only  necessary  to  slacken  the  set 
screw  of  the  slide,  when  the  said  slide  carrying  the  handle  bar  may  be  raised 
or  lowered  on  its  seat,  and  refixed  in  its  adjusted  position  by  driving  home 
the  set  screw. " 

Instead  of  this  arrangement,  there  is  another  form  of  mechanism  set 
forth  in  the  patent,  consisting  of  a  vertical  slot  on  the  face  of  the  head 
of  the  bicycle,  in  which  a  sliding  socket  works.  This  sliding  socket 
carries  the  handle  bar,  and  is  fixed  at  the  required  height  by  a  screw 
nut.  The  first  form  of  the  device  is  covered  by  the  first  claim  of  the  pat- 
ent, which  is  as  follows: 

"(1)  The  improvements  in  constructing  the  heads  of  bicycles  and  tricycles 
hereinbefore  described  and  illustrated  in  Figs.  I.,  IL,  III.,  IV.,  V.,  VL,  and  VIL 
of  the  accompanying  drawings,  for  the  purpose  of  readily  adjusting  the  ver- 
tical height  of  the  handles  on  the  said  heads,  and  rendering  the  handles  de- 
tachable from  the  heads,  that  is  to  say,  making  on  the  face  of  the  head  a  dove- 
tail or  grooved  seat,  on  or  in  which  a  slide  carrying  the  handle  bar  works,  the 
said  slide  being  adjusted  at  any  desired  height  on  the  said  seat,  and  fixed  in 
its  adjusted  position  by  means  of  a  set  screw  or  other  equivalent  arrangement, 
substantially  as  described  and  illustrated." 

The  scope  of  the  Illston  invention  seems  to  me  to  be  dear.  He  de- 
scribes in  his  patent  two  forms  of  mechanism  for  adjusting  the  handle 
on  the  head  of  a  bicycle  "with  great  nicety."  In  the  present  suit,  we 
are  only  concerned  with  the  first  form,  which  consists  in  placing* on  one 
face  of  the  head  a  dovetail  grooved  seat,  in  or  upon  which  a  slide  carry- 
ing the  handle  works;  the  elide  being  fixed  in  any  position  on  the  seat 
by  means  of  a  set  screw.  This  mechanism  is  simple  and  easily  under^ 
stood,  and  the  elements  are  specifically  set  out  in  the  first  claim. 

Stress  is  laid  by  the  complainant  upon  the  fact  that  the  specification 
says  that  "the  slide  carrying  the  handle  bar  and  the  seat  on  the  head 
may  have  a  figure  other  than  the  dovetail  figure  represented."  I  do  not 
think  that  this  language  should  bo  construed  to  include  other  and  differ- 
ent forms  of  adjustable  mechanism,  but  that,  within  the  sense  of  the  pat- 
ent, it  can  only  include,  at  most,  a  modification  of  the  dovetail  form  in 
which  the  slide  works.  The  claim  itself,  by  reference  to  the  figures 
shown  in  the  drawings,  and  by  its  specific  language,  refers  to  the  dove* 
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tail  construction.  An  examination  into  the  prior  state  Of  the  art  forbids 
any  snch  broad  construction  of  this  claim  as  the  complainant  contends 
for.  In  the  Hanlon  patent  of  July  7,  1868,  there  is  found  adjustable 
mechanism  for  the  seat  and  the  cranks  of  a  velocipede,  and  that  patent 
says,  after  describing  these  devices,  that  "the  handles  may,  if  desired,  be 
also  made  extensible."  In  the  McGleave  patent  of  April  13,  1869,  the 
handle  in  connection  with  the  frame  of  the  machine  is  raised  and  low- 
ered for  the  purpose  of  adjusting  the  distance  of  the  crank  from  the  seat 
to  the  size  of  the  rider.  The  use  of  a  dovetail  seat  with  a  slide  and  set 
screw  for  the  purpose  of  adjustability  appears  to  be  old  in  other  branches 
of  the  art.  In  the  old  milling  machine  what  was  known  as  the  "back 
rest"  or  "back  center"  was  constructed  after  this  form.  In  view  of  the 
prior  state  of  the  art  the  Illston  patent  must  be  limited  to  the  forms  of 
devices  therein  described. 

The  defenses  to  this  suit  are  non-infringement,  and  want  of  patentabil- 
ity.  In  the  defendants'  device  the  handle  bar  is  connected  with  a  spin- 
die  which  slides  in  a  socket  upon  the  head  of  the  machine,  and  is  fast- 
ened at  any  desired  place  by  a  set  screw.  I  question,  in  view  of  what 
was  old  and  well  known,  whether  there  is  anything  patentable  in  the 
defendants'  device;  but,  however  this  may  be,  it  is  perfectly  clear  to  my 
mind  that  the  defendants'  device  is  no  infringement  of  the  first  claim  of 
the  Illston  patent.  Although  argued  with  much  force  by  complainant's 
counsel,  it  would  be  going  beyond  all  sound  rules  in  the  construction  of 
patents  to  so  construe  the  first  claim  of  the  Illston  patent  as  to  cover  the 
defendants'  mechanism,  not  only  because  of  the  position  which  that  pat- 
ent occupies  in  the  art,  but  also  because  the  defendants'  device  is  differ- 
ent in  construction.  The  spindle,  socket,  and  s^t  screw  which  make  the 
defendants'  handle  adjustable  are  not  the  dovetail  grooved  seat  on  the 
face  of  the  head,  withi  its  slide  carrying  the  handle  bar,  of  the  Illston 
patent.  Taking  the  Illston  patent  to  mean  what  it  says,  and  construing 
it  in  the  light  of  the  prior  state  of  the  art,  I  am  clearly  of  opinion  that 
DO  case  of  infringement  has  been  made  out. 

It  is  unnecessary  to  consider  the  second  ground  of  defense* 

Bill  dismissed. 


The  Davidson. 
(District  CourttE.  D.  Wisoongin.    January,  1880.) 

BsAMBV— Salvobs— Prioritt  of  Libvs. 

It  is  the  duty  of  seamen  to  remain  by  the  wreck  of  a  vessel  so  long  as  their  per- 
sonal safety  will  permit,  and  save  as  much  as  possible  from  the  vessel;  and  wnen 
they  have  done  so  the  fragments  of  the  vessel,  and  the  outfit  saved,  constitute  a 
fund  pledged  for  payment  of  their  wages,  superior  to  the  claim  of  the  salvors. 

In  Admiralty.     libel  by  seamen  for  wages.     Intervention  by  salvors. 
Decree  lor  libelants. 
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The  facts  in  this  case,  as  shown  by  the  pleadings,  were  these :  On  the 
15th  day  of  October,  1879,  the  schooner  Davidson  left  Chicago  on  a  voy- 
age to  northern  ports  on  Lake  Michigan.  The  libelants  shipped  on  board 
as  seamen.  On  the  next  day  the  vessel  was  stranded  on  Pilot  Island  reef. 
On  request  for  assistance  from  the  master,  Wolf  &  Davidson,  of  Milwau- 
kee, dispatched  the  tug  Leviathan  with  steam  pump  and  other  appara- 
tus to  the  relief  of  the  vessel.  Efforts  were  made  to  get  the  vessel  off, 
and  were  continued  until  November  26th,  but  unsuccessfully.  From 
the  time  the  vessel  was  stranded  until  exertions  to  relieve  her  were  aban- 
doned, libelants  continued  on  board.  On  the  25th  day  of  November, 
the  master  of  the  tug,  being  convinced  that  the  vessel  could  not  be  re- 
lieved, deemed  it  advisable  to  save  her  outfit,  consisting  of  boats,  tackle, 
rigging,  apparel,  and  furniture,  and  ceased  his  efiorts  in  behalf  of  the 
vessel.  Thereupon  the  master  and  crew  of  the  tug,  with  the  assistance 
of  the  crew  of  the  vessel,  removed  the  vessel's  outfit  to  the  tug,  and 
brought  it,  together  with  the  master  and  crew  of  the  vessel,  to  the  port 
of  Milwaukee.  Libelants  were  then  discharged,  but  were  not  paid  their 
wages,  and  thereupon  libeled  the  outfit.  Decree  was  rendered  in  their 
favor,  the  outfit  sold,  and  the  proceeds  were  paid  into  the  registry  of  the 
court.  Thereupon  the  owners  of  the  tug  intervened  by  petition,  as  sal- 
vors, insisting  that  their  claim  for  salvage  service  was  prior  to  that  of  the 
seamen,  and  asked  for  payment  as  having  the  prior  right  to  the  proceeds 
of  sale. 

Markhams  &  Smiih^  for  seamen. 

M.  0.  Krause^  for  salvors. 

Dyer,  District  Judge.  The  seamen  were  not  discharged  from  the  ob- 
ligation of  their  contract  of  service  by  the  happening  of  disaster  to  the 
vessel.  It  was  their  duty,  so  long  as  their  personal  safety  permitted, 
to  remain  by  the  wreck,  and  save  as  much  as  possible,  and  upon  com- 
pliance with  this  obligation  the  fragments  of  the  vessel  constituted  a  fnnd 
pledged  for  payment  of  their  wages;  but  upon  abandonment  by  them  of 
the  wreck  the  contract  between  them  and  the  owner  of  the  vessel  would 
be  dissolved,  and  they  would  then  lose  their  privil^e  against  the  vessel, 
and  their  claim  for  wages.  As  libelants  remained  by  the  wreck,  and 
did  not  abandon  it  until  the  outfit  was  removed,  their  right  to  wages  and 
their  lien  continued  in  force.  Under  the  circumstances  of  the  case  the 
wages  earned  while  they  remained  on  board,  and  until  the  vessel  was 
finally  abandoned,  did  not  constitute  antecedent  wages,  in  a  sense  which 
would  postpone  them  to  the  claim  of  the  salvors, -and  the  proceeds  of  the 
outfit  must  be  first  applied  to  payment  of  their  demands,  although  : 
would  have  been  otherwise  had  they  abandoned  the  wreck  before  the  aa 
vage  service  was  begun. 
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Brqutt  V.  New  York  A  Cuba  Mail  8.  S.  Go. 
(Digtrict  Court,  5.  D.  New  York,    April  18, 1893.) 

SsTFriNG— Neoliobkoe— Impbofeb  Hatch  Coyeb— Pebsonal  Injubies. 

Owing  to  the  warping  of  their  sapports  in  hot  weather,  the  hatch  coyers  of  a 
ship  did  not  fit  tightly  over  the  hatcn,  which  fact  was  unknown  to  libelant^  who 
had  recently  shipped  as  sailor  on  such  ship.  In  consequence  of  such  defect,  as 
libelant  was,  unaer  orders,  covering  the  hatch,  one  of  the  coyers  fell,  precipitating 
libelant  into  the  hold.    Held»  that  the  ship  was  liable  for  his  injuries. 

In  Admiralty.     Idbel  for  personal  injuries. 

Alexander  &  Aehj  for  libelant. 

Charles  C.  Nadd  and  Mr.  Moore^  for  respondent* 

Brown,  District  Judge.  On  the  28th  of  September,  1891,  about  5 
o'clock  p.  M.,  as  the  libelant,  who  was  an  able  seaman  on  the  steam- 
ship City  of  Washington,  at  Tampico,  was  putting  on  the  hatch  covers 
for  the  night  upon  the  main  deck,  with  three  other  seamen,  under  the  di- 
rection of  the  boatswain,  he  fell  through  the  hatch  into  the  lower  hold 
and  sustained  some  injuries,  for  which  the  above  libel  was  filed. 

The  hatch  was  covered  by  means  of  9  covers,  S  rows  of  3  covei;^ 
each.  Two  strong-backs,  consisting  of  beams  15  feet  long  by  6  inches 
wide  and  12  inches  deep,  ran  lengthwise  of  the  ship  to  serve  as  the  in- 
terior supports  of  the  hatch  covers.  The  8  covers  on  the  port  side 
were  first  put  in  place,  then  the  2  forward  covers  in  the  middle  row. 
To  sustain  these  covers  a  ledge,  or  rest,  was  cut  in  the  strong-backs 
about  an  inch  and  a  half  wide,  upon  which  the  covers  were  designed 
to  rest.  The  libelant  had  stepped  upon  the  middle  cover  of  the  second 
row,  and  had  taken  hold  of  the  ring  of  the  aft  cover  to  put  it  in  place 
in  that  row,  when  the  port  side  of  the  middle  cover  fell  in  underneath 
the  libelant,  and  the  cover  went  down  with  him  into  the  hold,  while 
the  other  cover  followed  on  top  of  him.  The  libelant  claims  that  the 
middle  cover  on  which  he  was  standing  was  apparently  put  in  the 
proper  place;  but  that  the  port  beam,  or  strong-back,  had  been  warped 
and  bowed  to  port  in  the  middle,  so  that  the  port  edge  of  the  central 
cover  did  not  get  proper  support  and  fell  in  under  his  weight. 

The  respondents  contend  that  the  accident  could  not  have  happened 
in  that  way.  They  gave  evidence  tending  to  show  that  there  could  not 
possibly  have  been  less  than  half  an  inch  of  support  for  the  cover 
upon  the  port  ledge,  if  the  cover  was  down  in  its  proper  place,  even  if 
the  cover  was  shoved  over  to  starboard  to  the  utmost  limit  possible. 
They  also  gave  evidence  tending  to  show  that  the  starboard  beam  or 
strong-back  was  warped  or  bowed  to  port,  to  the  same  extent  as  the 
port  strong-back,  so  as  not  to  increase  the  space  between  those  two  beams. 
They  contend,  therefore,  that  the  cause  of  the  accident  was  that  the 
middle  cover  was  not  put  down  in  place.  Other  evidence  shows,  how- 
ever, that  the  spaces  for  the  covers  were  affected  considerably  by  wet 
or  dry  weather.     Not  infrequently  when  wet,  the  covers  on  the  port 
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side  of  the  hatch  had  to  be  beaten  down,  because  they  fitted  so  tightly* 
Several  witnesses  besides  the  libelant  have  testified  that  the  middle  cov- 
ers were  carefully  put  down  in  their  proper  places  before  the  libelant 
stepped  upon  them.  Some  unfilled  space  was  noticed  along  the  port 
edges,  but  no  opening  beneath. 

I  see  nothing  to  warrant  the  rejection  of  the  explicit  testimony  of  these 
witnesses  that  the  covers  were  in  place.  A  considerable  time  elapsed 
between  the  accident  and  the  time  when  the  careful  measurements  were 
taken  by  the  witness  Weeks,  above  referred  to.  The  accident  hap- 
pened in  Mexico,  in  a  hot  climate,  at  the  end  of  the  summer  season, 
when  the  covers  and  the  beams  would  have  been  subjected  seemingly 
to  the  utmost  possible  influence  of  long-continued  dry  weather,  such  as 
would  shrink  the  covers  to  the  utmost;  while  any  shrinkage  of  the 
beams,  if  there  was  any,  would  also  enlarge  the  hatch  openings.  The 
measurements  testified  to  were  made  here  in  midwinter,  and  under 
opposite  conditions.  I  must  accept  the  facts,  therefore,  as  sworn  to  in 
this  particular  by  the  libelant's  witnesses. 

The  libelant  was  without  fault.  He  was  new  to  the  ship;  he  was 
not  acquainted  with  the  imperfect  fitting  of  the  hatch  covers;  and  he 
was  putting  them  on  for  the  first  time,  under  the  direction  of  the  boat- 
swain, who  hurried  him  in  his  work.  The  libelant;  is,  therefore,  enti- 
tled to  recover  his  actual  damages. 

He  was  confined  to  his  bunk  for  four  days.  After  that  he  came  upon 
the  deck  more  or  less,  but  was  unable  to  work.  On  arrival  in  New 
York  he  went  to  the  Marine  Hospital,  where  he  remained  89  days,  and 
was  then  discharged.  His  own  physician  testifies  that  he  finds  evi- 
dence of  a  thickening  of  the  pleura,  which  the  respondent's  expert  tes- 
tifies could  only  proceed  from  acute  pleurisy.  If  he  suffered  any  such 
acute  attack,  it  must  have  been  very  short.  All  are  of  the  opinion  that, 
after  a  few  months  more,  the  libelant  will  be  practically  well;  though 
a  difference  remains  as  to  the  thickening  of  the  pleura,  and  its  neces- 
sary consequences.  Looking  at  all  the  circumstances,  I  think  $750 
wiU  be  a  reasonable  allowance  for  his  injuries;  for  which  a  decree  may 
be  enteredi  with  costs. 


The  Osceola, 

The  Nannie  Lamberton* 

Emery  v.  The  Osceola  and  The  Nannie  Lambebton. 

(District  C&arU  8.  D.  New  Ti/rk.    AprU  14, 1892.) 

Collision— Narrow  Channel— Tide— Right  of  Wat— When  Duty  to  Stop. 

Where  two  tows  are  approacbiii«  each  other  in  a  narrow  channel  in  such  \ 
that  by  continuing  on  they  will  meet  at  a  point  where  it  is  difficult  and  danffero  s 
for  them  to  pass,  it  is  the  duty  of  the  tow  going  against  the  tide  to  stop  Dofo  e 
reaching  auch  difficult  point,  and  wait  for  the  other  tow  to  go  by  her. 
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In  Admiralty.     Collision  between  tows. 
Hyland  &  2kibri8kief  for  libelant. 
Oarpenier  &  Moaher^  for  the  Nannie  Lamberton. 
Benedict  &  Benedict,  for  the  Osceola. 

Brown,  District  Judge.  At  about  9  o'clock  in  the  evening  of  Sep- 
tember 12,  1891,  a  collision  occurred  between  the  tow  of  the  tug  Nan- 
nie Lamberton,  going  up  the  Hudson  river  with  the  flood-tide,  and  the 
tow  of  the  tug  Osceola,  coming  down  river,  by  which  the  libelant's  canal- 
boat,  the  Nell  Stone,  sustained  damages,  to  recover  which  the  above 
libel  wasflled. 

The  collision  occurred  in  the  narrow  channel-way  about  400  feet  wide, 
between  the  "Stone  light,"  so-called,  on  the  west  side  of  the  Hudson 
river  a  fifth  of  a  mile  above  Van  Wie's  point,  five  miles  south  of  Albany, 
and  the  opposite  ledge  of  rocks  buoyed  in  mid-river,  which  there  forms 
the  easterly  line  of  the  channel.  The  Lamberton's  tow  consisted  of 
about  30  boats,  8  or  4  abreast,  towed  by  2  hawsers^  each  about  90 
fathoms  in  length.  The  libelant's  boat  was  the  extreme  port  boat  in  the 
third  tier.  The  tow  of  the  Osceola  consisted  of  3  barges  in  the  front  tier, 
in  all  about  92  feet  wide,  with  87  canal-boats  in  9  tiers  behind,  towed 
upon  hawsers  about  100  fathoms  in  length.  The  port  barge  of  the  for- 
ward tier  was  loaded  with  lumber,  and  struck  the  libelant's  boat  about 
amid-ships  on  her  port  side.  The  lights  of  the  two  tows  were  seen  by 
each  other  when  about  a  mile  and  a  half  apart,  the  Ijamberton  then  be- 
ing about  off  Staats,  about  a  mile  below  the  light,  and  the  Osceola  about 
3,000  feet  above  the  light,  where  there  was  at  that  time  a  government 
drill  occupying  a  part  of  the  channel-way.  There  is  a  straight  reach  of 
about  half  a  mile  from  the  Stone  light  up  towards  the  drill,  with  a  chan- 
nel-way 300  or  400  feet  wide,  of  sufficient  depth  for  such  tows  as  these. 
In  going  up  the  channel-way  boats  turn  a  little  to  port  in  passing  Staats, 
then  a  little  to  starboard  in  going  between  the  light  and  the  buoyed 
rocks. 

It  is  not  often  that  tows  meet  in  that  vicinity.  Between  Van  Wie's 
and  the  drill  the  channel  is  unfavorable  for  tows  to  meet  and  pass.  The 
strong  weight  of  evidence,  moreover,  is  that  the  meetiug  and  passing  of 
tows  abreast  of  the  light,  or  abreast  of  the  drill,  must  by  some  means  be 
avoided  as  dangerous;  though  some  rare  instances  are  mentioned  in 
which  tows  have  passed  there  without  damage.  The  nearly  unanimous 
testimony  of  the  witnesses  is  also  that  in  order  to  avoid  meeting  or  pass- 
ing at  either  of  those  places,  the  tow  going  against  the  tide  should  stop 
and  wait  above  the  drill  or  the  light  in  order  to  allow  the  tow  going  with 
the  tide  to  pass.  This  is  in  accordance  with  the  usual  and  well-estab- 
lished rule  as  to  the  right  of  way  in  such  cases. 

The  Osceola  had  already  reached  the  drill  when  she  saw  the  Lamber- 
ton a  mile  and  a  half  below,  off  Staats.  It  was  not  proper  for  the  Os- 
ca)la  to  stop  and  wait  at  the  drill  by  dropping  back;  and  she,  therefore, 
properly  pulled  ahead  tUl  her  tow  passed  the  drill.  The  Lamberton, 
recognizing  the  Osceola's  situation,  stopped  her  engine  when  a  little  above 
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Staats  and  drifted  in  the  flood-tide,  in  order  to  give  'the  Osceola's  tow 
time  enough  to  pass  the  drill,  but  expecting  that  she  would  stop  in  the 
straight  stretdi  between  the  drill  and  the  light.  When  the  Osceola's 
tow  bad  passed  the  drill,  the  pilot  of  the  Lamberton  gave  a  signal  of  one 
whistle,  and  the  Osceola  answered  with  one;  the  Lamberton  thereupon 
started  ahead,  and  the  tows  met  abreast  of  the  light,  as  above  stated. 

It  was  the  duty  of  the  Osceola  to  stop  before  reaching  the  light.  Her 
answer  was  evidently  drawn  in  recognition  of  that  duty,  for  it  avers  that 
the '^Osceola  continued  on  her  course  slowly  till  she  had  passed  "the 
drill  "and  then  stopped  to  let  the  Lamberton  pass,"  but  that  she  contin- 
ued on  after  seeing  that  the  Lamberton  had  stopped.  The  evidence, 
however,  shows  that  the  Osceola  did  not  stop  before  she  reached  the 
light,  but  kept  on  till  she  reached  a  point  near  the  shore  600  or  700  feet 
below  the  light,  although  before  she  reached  the  light  the  Lamberton's 
whistle  was  heard  and  answered.  The  captain  says  he  could  have  stopped 
before  he  reached  the  light  had  he  chosen  to  do  so.  When  the  Osceola' 
came  to  a  stand-still,  about  600  or  700  feet  below  the  light,  the  forward 
tier  of  her  tow  was  between  the  light  and  the  buoy.  There  were  two 
other  tugs  abreast  of  the  Osceola  ussisting  her,  and  all  their  officers  tes- 
tify that  the  tug  on  the  westerly  side  when  she  came  to  a  stand-still  was 
actually  aground,  and  that  the  three  tugs  were  dose  along-side  of  each 
other;  that  the  barges  were  apparently  directly  astern,  and  the  tow  in 
line.  The  Lamberton  in  coming  up  passed  the  three  tugs  at  about  the 
time  they  came  to  a  stand-still  and  at  a  good  distance  from  them,  head- 
ing somewhat  over  towards  the  easterly  side  of  the  channel-way,  and 
she  passed,  as  I  find  upon  her  testimony,  as  near  to  the  buoy  on  the 
rocks  as  was  proper  or  safe. 

The  Lamberton's  tow  while  she  stopped  and  drifted  had  beconoe  some- 
what irregular.  Her  witnesses,  however,  say  that  before  passing  the 
Osceola's  tow  the  Lamberton's  tow  had  got  straightened  up;  and  no  wit- 
nesses for  the  Osceola  testify  to  any  irregularity  in  the  line  of  the  Lam- 
berton's tow  as  she  approached  them  before  collision.  The  tag  Ronan 
was  on  the  Osceola's  port  side.  Her  pilot  testifies  that  the  forward  tiera 
of  the  Lamberton's  tow  passed  some  little  distance  away  firom  the  Ronan, 
heading  a  little  across  the  stream  to  the  eastward*  This  accords  with 
the  testimony  of  the  pilot  of  the  Lamberton,  that  he  went  as  near  the 
buoy  as  possible;  and  unless  that  was  substantially  true,  I  do  not  see 
how  that  heading  of  the  tow  could  have  been  given  to  it  and  maintained. 
The  last  four  or  five  tiers  of  the  Lamberton's  tow,  however,  rubbed  along 
against  the  Ronan,  while  the  port  side  of  the  libelant's  boat  in  the  third 
tier  collided  with  the  Osceola's  barge  600  feet  above. 

There  seems  to  be  no  dispute  concerning  most  of  the  above  facts, 
cept  as  to  the  distance  at  which  the  Lamberton  passed  the  buoy.  Ifo 
explanation  of  the  collision  consistent  with  them  has  been  offered,  exc(  3t 
that  of  the  witnesses  Noble  and  Atherton,  in  behalf  of  the  Osceola,  w  lo 
testify  that  it  is  dangerous  to  pass  abreast  of  the  light,  because  the  fio<  1- 
tide  sets  towards  the  light,  and  if  the  tow  going  up  with  the  flood  g  ts 
any  swing  to  the  westward,  it  is  impossible  to  stop  it.     This  account   >r 
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the  fact  that  the  latter  half  of  the  tow  rabbed  along  against  the  Ronan, 
while  the  front  went  well  clear,  heading  to  the  eastward,  as  well  as  for  the 
continued  set  of  the  forward  tiers  towards  the  westerly  shore,  notwith- 
standing the  fact  that  the  Lamberton  was  doing  all  she  could  to  prevent 
it,  and  that  the  boats  were  heading  somewhat  across  to  the  eastward. 

Another  circumstance  tending  to  explain  the  collision  appears  in  the 
testimony  of  Atherton.  He  was  the  pilot  in  charge  of  the  tug  Hazel 
Dell,  a  helper  of  the  Osceola,  who  says  that  after  passing  the  drill,  he 
came  along  the  east  side  of  the  Osceola's  tow  for  the  purpose  of  keeping 
it  dose  to  the  dike;  and  that  while  doing  so,  he  was  hailed  by  the  tow 
on  the  other  side  not  to  push  any  farther  or  they  would  be  on  the  dike. 
But  he  also  testifies  that  he  heard  the  crash  of  the  collision,  that  he  im- 
mediately went  to  it,  and  that  he  toorked  his  way  through  on  the  east  side 
by  shoving  over  (he  forward  boats  of  the  Osceola's  tow  towards  the  westerly 
shore.  He  also  says  that  some  boats  of  the  Lamberton's  tow  drifted 
over  the  buoy.  These  circumstances  show  that  whatever  may  have  been 
the  position  of  the  middle  or  tail-end  of  the  Osceola's  tow,  the  forward 
tier  which  struck  the  libelant's  boat  had  not  been  over  on  the  westerly 
side  of  the  channel,  as  is  claimed  by  the  respondent,  and  that  the  Lam- 
berton's tow  must  have  been  near  the  buoy.  The  force  of  the  blow 
would  have  tended  to  set  the  barges  somewhat  towards  the  westerly  shore 
before  the  Hazel  Dell  came  up;  yet  when  she  arrived,  she  shoved  them 
over  further  yet. 

The  captain  of  the;  Osceola  claims  that  nothing  was  added  to  the  diffi- 
culty of  the  Lamberton's  tow  in  passing  his  own  tow,  by  going,  as  be 
did,  a  few  hundred  feet  below  the  light  before  stopping,  although  that 
brought  the  forward  tier  of  his  tow  abreast  of  the  light;  because,  as  he 
says,  there  was  quite  as  much  breadth  of  water  abreast  of  the  light  as 
above  it.  According  to  other  testimony,  however,  the  difficulty  there 
is  not  alone  in  the  narrowness  of  the  channel-way,  but  also  from  the 
bend  in  the  channel,  and  in  the  set  df  the  flood- tide  towards  the  light; 
so  that  it  is  difficult,  if  not  impossible,  to  go  around  the  buoyed  rocks 
without  swinging  the  tail  of  the  tow  to  the  westward.  This  must  have 
been  well  known  to  the  Osceola;  and  for  this  reason,  according  to  the 
great  weight  of  the  testimony,  the  Osceola  should  have  stopped  before 
reaching  the  light.  This  accords  not  only  with  the  implication  of  the 
Osceola's  answer,  but  with  the  expectation  and  the  signal  of  the  Lam- 
berton.  After  the  Lamberton's  tow  coming  up  had  passed  the  light  and 
got  into  the  straight  reach  above  it,  there  would  be  no  further  swinging 
of  the  tow;  and  a  straight  course  and  a  safer  passage  would  become 
practicable,  though  the  channel  was  no  broader  than  abreast  of  the  light. 

Had  the  Osceola  stopped  before  she  reached  the  light,  her  tow  could 
have  laid  just  as  easUy  between  her  and  the  drill,  and  with  much  less 
danger  of  collision.  On  the  weight  of  testimony  upon  this  point,  and 
the  captain's  statement  that  he  could  have  made  this  stop  had  he 
thought  best,  I  must  find  that  it  was  his  duty  to  do  so,  under  the  rule 
that  gives  the  right  of  way  to  the  vessel  going  with  the  tide.  He  could 
have  done  this,  as  he  says,  after  the  exchange  of  signals  and  after  he  saw 
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that  tbe  L&mberton  bad' resumed  her  forward  motion.  The  abswer  of 
one  whistle  that  he  gave  her  imported,  mider  the  circomstances,  the 
same  duty.  It  was  an  acquiescence  ia  her  coming  forward;  and  in  do- 
ing so  she  had  the  right  of  way.  Had  he  wished  not  to  acquiesce,  he 
should  have  given  several  short  blasts  to  indicate  it;  and  in  agreeing  to 
the  Lamberton's  coming  on,  it  was  his  duty  to  stop  in  the  safer  place 
above  the  light.  The  Lamberton,  having  the  right  of  way,  was  not  re- 
quired to  wait  longer  below  drifting  upwards,  even  if  she  could  have 
safely  done  so,  which  is  at  least  doubtful;  the  evidence  on  that  point  is 
hardly  sufficient  to  form  a  certain  judgment. 

As  I  do  not  find  the  Lamberton,  therefore,  in  fault,  the  libelant  is  en- 
titled to  a  decree  against  the  Osceola  only,  with  costs;  and  as  against 
the  Lamberton,  the  libel  should  be  dismissed,  with  costs. 


The  Phcenix. 

The  Atlanta. 

KooERs  t^.  The  Phcenix  and  The  Atlanta* 

Ci>tetrict  Cour%  S.  D.  New  York.    AprU  20, 1399.) 

CcLLiSTOK— Foo— Bti:am-Ve8sbl8  Crossing — ^Delat  rir  Baceino. 

The  steam-lighter  P.,  in  «  foi?,  light  above  but  thick  near  the  water,  saw  at  aoon- 
siderable  distance  the  smoke-stack  of  the  tug  A.  crossing  her  course,  and  some^ 
what  on  her  starboard  hand,  and  knew  by  the  signals  of  the  A.  that  she  had  a  tow. 
NeverUieless  she  did  not  reverse  until  the  A.'s  tow  appeared  through  the  fog,  50 
feet  away.  Held^  that  such  delay  fixed  upon  the  P.  the  blame  for  the  collision 
whioh  ensued,  and  that  the  A.,  being  in  doubt  as  to  the  P.*s  course,  was  Justified 
in  reversing  under  rule  21,  even  though  going  on  might  have  avoided  the  collision. 

In  Admiralty.     Libel  for  collision. 

Buder^  Stillman  &  Hubbard  and  Mr.  OromweUt  for  libelanti 

Oherardi  DaviSj  for  the  Phoenix. 

Goodrich,  Deady  &  Goodridij  for  the  Atlanta. 

Bbown,  District  Judge.  On  the  23d  of  December,  1891,  the  libel- 
ant's canal-boat  was  taken  in  tow  at  the  Morris  canal  basin,  Jersey  City, 
by  the  steam-tug  Atlanta,  to  be  towed  to  the  Atlantic  basin,  Brooklyn, 
The  canal-boat  was  the  outer  of  two  boats  on  her  port  side,  there  being 
another  boat  on  her  starboard  side.  The  morning  was  foggy,  and  after 
Waiting  about  an  hour  at  the  nxouth  of  Morris  canal  basin,  the  fog  lifted 
and  the  Atlanta  started  on  her  way.  When  less  than  half  way  across 
the  North  river,  the  fog  shut  down  again  somewhat  thick  near  the  wa- 
ter, but  much  less  higher  up.  Shortly  afterwards  the  libelant's  barge 
was  struck .  a  little  forward  of  amid-ships  by!  the  stem  of  the  steam 
lighter  Phcenix  which  was  :on  her  way  from  pier  1,  North  river^  to  Com- 
raunipaw.     . ..  .......  v  .   .  >> 
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After  the  fog  shut  down  the  Atlanta  proceeded  slowly  under  one  bell, 
and  her  pilot  testifies  that  the  hull  of  the  Phoenix,  as  well  as  her  mast, 
became  visible  at  a  considerable  distance.  The  Atlanta  was  a  little  on 
the  starboard  hand  of  the  Phoenix.  Fog  signals  indicating  a  tow  had 
been  regularly  given  by  the  Atlanta,  and  an  additional  signal  of  one 
whistle  was  given  to  the  Phoenix  when  she  was  seen  at  a  sufficient  dis- 
tance to  keep  away,  which  the  Phoenix  answered  with  one  whistle.  Aft- 
erwards the  pilot  of  the  Atlanta,  seeing  that  the  Phoenix  was  not  keep- 
ing away,  but  kept  coming  towards  him,  reversed  when  some  200  or 
300  feet  distant.  The  Phoenix  was  but  one-tbixd  loaded,  and  after  the 
fog  shut  down  upon  her  in  mid-river  she  also  slowed. 

The  evidence  leaves  no  doubt  that  the  Phoenix  had  timely  notice  of 
the  Atlanta's  presence  with  a  tow  a  little  on  her  starboard  hand,  and 
that  she  saw  the  smoke-stack  of  the  Atlanta  in  abundant  time  to  have 
avoided  her,  as  it  was  her  duty  to  do,  either  by  going  to  starboard,  or 
by  stopping  and  reversing.  She  delayed  reversing,  according  to  her  own 
pilot's  testimony,  until  the  canal-boat  came  in  sight  not  over  60  feet 
distant.  This  delay  fixes  the  blame  upon  the  Phoenix.  The  Atlanta, 
seeing  that  the  lighter  kept  coming  towards  her,  reversed  as  was  her 
duty  under  the  old  twenty-first  rule.  Had  she  kept  on,  she  might  pos- 
sibly have  cleared;  but  that  is  not  enough  to  charge  her  with  fault.  She 
did  not  know  and  could  not  tell,  what  the  Phoenix  was  doing,  or  why 
she  did  not  keep  away  in  accordance  with  the  previous  exchange  of  sig- 
nals. There  was  no  such  clear  case  as  justified  or  required  the  Atlanta 
to  disregard  the  twenty-first  rule.  The  error,  if  any,  was  an  error  of 
judgment  in  extremis  J  brought  about  by  the  previous  fault  of  the  Phoenix. 

Decree  for  the  libelant  agaiust  the  Phoenix;  and  for  the  dismissal  of 
the  libel  against  the  Atlanta,  with  costs. 


The  Havilah. 

Pratt  v.  The  Havilah. 

{(HrcuU  Court  nf  Appeals^  Second  Circuit.    January  18, 1899L) 

Ck)LLT8ioR -— Sahjno  Vessels    Mbetiny}— Free    and    Closehauled    Coubses  — 
Lights. 

a  brig  and  a  schooner  approached  each  other  on  a  clear  night,  the  brig  sailing 
free  on  a  course  W.  ^  N.,  and  the  schooner  closehauled  on  an  E.  by  NT  coursa 
On  conflicting  evidence  the  court  found  that  the  schooner  held  her  course,  except 
for  a  luff  in  extremis^  continually  exhibiting  to  the  brig  her  green  light,  and  that 
the  red  light  of  the  brig  was  seen  on  the  schooner's  starboard  bow  some  time  be- 
fore the  collision.  The  brig  collided  with  and  sank  the  schooner.  Held,  that  it  was 
the  duty  of  the  brig,  sailing  free,  to  have  avoided  the  schooner,  saiting  close* 
hauled,  and  for  her  failure  so  to  do  the  brig  was  in  fault. 

Damages— Expense  of  Raising  Sunken  Vessel— When  not  Allowed. 

The  mere  fact  of  a  vessel's  sinking  by  reason  of  a  collision  is  not  sufflcient  to 
warrant  a  finding  that  she  and  her  cargo  are  a  total  loss;  and  where  it  appears 
l^robable  that  they  may  be  raised  without  much  expense,  and  the  vessel  repaired, 
-0W9i»n :  are  not  allowed  to  iosiflt  upon  damages,  as  for  a  total  loss,  when  they  have 
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not  employed  reasooable  measures  to  mitigate  the  loss.  But  when  a  Toesel  worth 
$8,800  was  sunk  in  deep  water,  and  was  afterwards  raised  at  a  oost  of  $l«900,  and 
repairs  were  put  upon  her  to  the  extent  of  ld.800,  held,  that  the  wrongdoer  was 
liaole  only  for  the  value  of  the  ship^  cargo,  freight^  and  personal  efteots  on  board 
before  the  oolUslon. 
88  Fed.  Rep,  875^  reyersed. 

In  Admiralty.  Appeal  from  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York,  affirming  pro  format  decree  of  the 
district  court  for  said  district.  The  latter  court  held  the  brig  Havilah 
solely  in  fault  for  the  collision,  and  claimants  appealed.     Modified* 

Henry  D.  HotchkiBs  and  Robert  D,  Benedict^  for  appellants* 

Henry  Arden^  for  appellee. 

Before  Wallace  and  Laoombe,  Circuit  Judges. 

Laoombb,  Circuit  Judge.  On  the  morning  of  December  9,  1887|  a 
collision  occurred  in  Long  Island  sound,  a  few  miles  to  the  westward  of 
Faulkner's  island  light,  between  the  libelant's  schooner,  Helen  Augusta, 
and  the  brig  Havilah.  The  schooner  was  sailing  before  the  collision,  by 
the  wind,  on  a  course  about  east  by  north  on  the  port  tack,  the  wind 
being  about  north-northeast;  the  brig  was  sailing  west-half-north,  having 
the  wind  free.  The  vessels  sighted  each  other  just  at  the  break  of  dawn, 
the  breeze  was  moderate,  the  weather  clear  and  good  for  seeing  lights, 
and  both  vessels  had  their  regulation  lights  burning.  The  brig  struck 
the  schooner  on  the  starboard  side,  a  little  forward  of  the  mainmast,  and 
she  went  down  soon  after.  The  district  court  held  the  brig  solely  in 
fault  for  the  collision.  This  decision  was  affirmed  in  the  circuit  court, 
and  the  claimants  have  appealed  to  this  court. 

We  have  reached  the  same  conclusion  as  the  district  judge  on  this 
branch  of  the  case,  but  the  facts  are  so  elaborately  and  carefully  dis- 
cussed in  his  opinion  that  it  is  unnecessary  to  rehearse  them.  As  the 
brig  was  sailing  free,  and  the  schooner  dosehauled  on  the  wind,  the  for- 
mer is  to  be  held  responsible  unless  the  collision  was  brought  about  by 
inevitable  accident  or  by  some  fault  of  the  schooner.  Of  inevitable  ac- 
cident, there  is  no  suggestion.  It  is  claimed,  however,  that  the  schooner 
changed  her  course  to  the  northward  and  thus  misled  those  who  were 
in  chaige  of  the  navigation  of  the  Havilah,  and  that  this  change  was 
made,  not  in  extremisy  when  collision  was  inevitable,  but  was  itself  the 
cause  of  thecoUision,  which  but  for  such  change  would  not  have  happened. 
The  witnesses  for  the  schooner  insist  that  no  such  change  was  made; 
that  they  saw  the  brig's  red  light  for  several  minutes  before  the  collision 
off  the  schooner's  starboard  bow,  and  apprehended  no  collision  until  the 
brig  came  near,  supposing  the  latter  would  avoid  her.  If  the  course  of 
the  schooner  and  the  bearing  of  the  brig  were  as  testified  to  by  libelant's 
witnesses,  the  brig  could  at  no  time  have  seen  the  schooner's  red  light, 
and,  as  a  persistent  green  light  would  have  indicated  a  sailing  vessel 
hauled  on  the  wind,  it  would  be  the  brig's  duty  to  avoid  her.  This 
testimony  is  flatly  contradicted  by  the  second  mate  and  the  lookout  of 
the  brig,  who  insist  that  they  first  saw  the  red  light  of  the  schooneri  and 
tljipn,  alter  a  brief  interval  when  no  lights  were  seen,  her  green  one. 
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The  testimony  of  the  opposing  witnesses  is  wholly  irreconcilable.  Error 
in  those  called  from  the  brig,  who  did  not  see  the  light  continuously, 
may  be  accounted  for  on  the  supposition  that  they  mistook  some  other 
red  light  for  that  of  the  schooner;  but  if  the  evidence  of  those  called 
from  the  schooner,  who  insist  that  they  watched  the  brig's  lights  con- 
tinuously till  the  time  of  collision,  is  false,  it  must  be  a  deliberate  fab- 
rication. We  concur  with  the  district  judge  in  believing  that  the 
schooner's  witnesses  told  the  truth  when  they  asserted  that,  down  to  the 
time  of  collision,  she  exhibited  to  the  brig  only  her  green  light;  and 
that,  except  for  a  luffing  up  in  the  very  jaws  of  the  collision,  there 
was  no  change  of  the  schooner's  course.  For  the  resulting  catastrophe, 
therefore,  the  brig  is  solely  responsible. 

There  remains  a  question  as  to  what  is  the  measure  of  damage.  There 
was  a  wide  difference  between  the  estimates  of  the  witnesses  who  testi- 
fied before  the  commissioner  to  the  schooner's  value  before  the  collision. 
The  weight  of  unbiased  evidence,  however,  is  strongly  in  support  of 
bis  finding  that  her  value  then  was  $3,800.  Her  cargo  was  coal,  worth 
about  $1,200.  She  was  22  years  old,  and  sank  2  minutes  after  collis- 
ion, in  the  open  sound  in  100  feet  of  water.  The  libel  alleges  that  she 
became  a  total  loss.  After  the  decision  of  the  district  judge,  hearings 
began  before  a  commissioner  to  take  proof  of  damages,  and  proceeded 
till  eight  witnesses  had  been  examined  by  the  libelant,  touching 
the  value  of  the  vessel  before  collision,  on  the  theory  of  a  total 
loss.  Then,  in  April,  1888,  four  months  after  collision,  libelants 
finally  decided  to  raise  her;  an  operation,  which  as  his  counsel  testi- 
fied, "involved  much  diflSculty  and  hazard."  After  one  wrecking  com- 
pany had  declined  to  undertake  it,  they  employed  another,  at  an  esti- 
mated price  of  $1 ,800  to  $2,000,  to  do  the  work.  Thereupon,  but  with- 
out giving  any  information  as  to  such  estimate  or  refusal,  libelants' 
counsel,  at  one  of  the  hearings  before  the  commissioner,  asked  claim- 
ants' counsel  to  stipulate  that  the  vessel  was  a  total  loss,  which  the  latter 
declined  to  do.  The  vessel  was  raised  by  libelants  at 'a  cost  of  $1,900. 
Her  value  when  raised  was  from  $1,100  to  $1,200,  and  such  of  the 
cargo  as  was  raised  sold  in  its  damaged  condition  for  $275.  Libel- 
ants thereupon  placed  the  vessel  in  the  hands  of  a  ship-builder  near 
New  Haven,  without  limit  as  to  price,  to  be  repaired  and  put  in  as 
good  condition  as  she  was  before*  The  repairs  cost  $6,800.  They 
claimed  the  cost  of  raising  and  of  the  repairs,  with  freight,  demurrage, 
value  of  cargo,  (less  $275,)  and  personal  effects,  with  interest  on  the 
several' items.  The  commissioner  allowed  their  claim,  except  that  he 
reduced  the  repairs  to  $3,850,  the  value  of  the  vessel  before  collision. 
The  district  court  disallowed  the  demurrage,  and  adopted  the  commis- 
sioner's recommendations  as  to  the  other  items.  Claimants  insist  that 
they  should  be  held  only  for  the  value  of  schooner,  caigo,  freight, 
and  personal  effects  before  collision.  We  think  that  is  the  correct  meas- 
ure of  damage.  It  is  no  doubt  true  that  the  mere  fact  of  sinking  is  not 
sufBcient  to  warrant  a  finding  that  vessel  or  cargo  is  a  total  loss,  {The 
Baliimore,  8  Wall.  877;  The  Bristol,  lOBlatchf.  537;  TheTJumaeP.  Way, 
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28  Fed,  Rep.  526;)  and  where  it  appears  probable  that  they  may  be 
raised  without  much  expense,  and  the  vessel  repaired,  owners  are  not 
allowed  to  insist  upon  damages,  as  for  a  total  loss,  where  they  have  not 
employed  reasonable  measures  to  mitigate  the  loss.  So,  too,  allowance 
has  been  made  for  the  cost  of  raising  the  simken  vessel,  even  though 
she  was  not  subsequently  impaired,  when  it  was  necessary  to  raise  her  in 
order  to  ascertain  whether  she  should  be  abandoned  as  a  total  loss  or 
not,  and  also  whenever  the  owner  is  required  to  remove  her  as  an  ob- 
struction to  navigation.  The  Empress  Eugenie^  1  Lush.  139;  The  VenuSy 
17  Fed.  Rep.  925;  The  ATnerica,  11  Blatchf.  485;  The  Nebraska,  3  Ben. 
261;  The  Mary  Evdine,  14  Blatchf.  497.  But  in  these  cases  the  vessels 
were  sunk  in  rivers  or  harbors  or  comparatively  shallow  water.  None 
are  cited  or  have  been  found  where,  under  circumstances  similar  to  those 
in  the  case  at  bar,  it  has  been  held  incumbent  upon  the  owner  to  go  to 
any  expense  for  the  purpose  of  raising  her.  The  Columbus^  3  W.  Rob. 
161;  The  Falcon,  19  Wall.  76;  ne  Francania,  16  Fed.  Rep.  153;  27m? 
ScoWy  8  Ben.  181.  It  is  true  that  the  averment  in  the  libel  that  the 
schooner  and  cargo  were  a  total  loss  was  controverted  by  the  answer; 
but  upon  the  issue  thus  raised  the  proof  in  this  case  falls  far  short  of 
that  which  in  The  Baltimore,  supra,  was  held  to  warrant  the  conclusion 
that  vessel  and  cargo  might  be  raised  without  much  expense.  A 
wrongdoer  who  has  struck  and  sunk  a  vessel  in  deep  water  must  show 
a  very  different  case  from  this  before  he  can  insist  that  the  duty  of 
raising  her  should  be  imposed  on  her  owners.  Nor  did  the  refusal  of 
claimants'  counsel  to  stipulate  that  she  was  a  total  loss  change  the  sit- 
uation. Whether  they  would  or  would  not  abandon  was  for  the  own- 
ers of  the  ship  to  determine.  Their  knowledge  of  the  true  value  of  the 
ship,  and  of  the  estimated  cost  of  raising  her,  supplied  them  with  in- 
formation material  to  the  determination  of  that  question,  which  was  not 
in  the  possession  of  the  other  side,  who  by  the  request  to  stipulate  were 
challenged  to  determine  as  to  facts  not  known  to  them.  The  decree  of 
the  circuit  court  should  be  reversed,  ^.nd  the  case  remanded  to  that  court, 
with  instructions  to  enter  a  decree  for  the  libelants  for  the  value  of 
ship,  cargo,  freight,  and  personal  effects,  as  found  by  the  commissioner, 
with  interest  from  December  14,  1887,  the  date  of  the  probable  termi- 
nation of  the  voyage,  and  costs  of  the  district  court.  Disbureements  of 
the  circuit  court  and  costs  of  this  court  to  the  claimants* 
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Psa^NSYLVANiA  R.  Co.  V.  Washburn  et  (d. 
iDiatrict  CourU  S.  D.  New  Tark.    March  2«,  1893.) 

Davaoes — IvauRT  TO  Vessel— DuTT  to  Pbeyevt  Subsequent  Increase  ot  Damage. 
A  cana]  boat  sank  at  low  water  at  defendants'  wbarf  by  tbeir  fault,  and  careened 
on  her  side  at  about  4: 45  a.  h.  The  tide  began  to  rise  about  6  a.  m.,  and  before  the 
cargo  was  removed  some  portions  of  it  were  damaged.  Tbere  had  been  men  on  tbe 
dock  before  the  tide  began  to  rise,  but  as  they  demanded  double  the  ordinary  steve- 
dores' wages,  their  services  were  refused  both  by  the  master  and  the  foreman  of 
the  libelant.  Held,  that  the  well-settled  rule  of  the  obligation  of  tbe  ship  to  use  all 
reasonable  diligence  after  an  injury  to  prevent  subsequent  increase  of  damages, 
should  have  led  the  master  to  employ  help  at  once,  even  at  advanced  wages;  and 
that  the  owners  of  the  caual  boat  could  not  recover  for  such  damage  to  the  cargo  as 
might  have  been  saved  by  employing  such  labor. 

In  Admiralty.     Oo  exceptions  to  commissioner's  report. 
RohvMon^  Bright^  BiddJIe  &  Ward  and  Mr.  Hough^  for  libelants.      * 
Horace  0.  Woody  for  respondents. 

Brown,  District  Judge.  Exceptions  have  been  taken  to  the  commis- 
sioner's report  upon  the  damage  caused  by  the  sinking  of  the  libelant's 
barge,  F^  A.  Murphy,  at  respondent's  wharf  through  the  fault  of  the  lat- 
ter. The  ground  of  exception  is  that  at  least  a  part  of  the  loss  is  attrib- 
utable to  the  negligence  of  the  libelant's  men,  in  not  removing  the  cargo 
at  once,  before  it  was  injured  by  the  rise  of  the  tide. 

The  canal  boat  sank  at  low  water,  and  careened  on  her  port  side  at  about 
4:45  A.  M.  The  tide  began  to  rise  at  about  6  a.  m.  It  was  half  past 
9  A.  M.  before  the  removal  of  the  cargo  was  begun  in  earnest.  During 
this  interval  a  considerable  portion  of  the  cargo,  which  consisted  of  barr- 
rels  of  flour,  hay  in  bales,  and  feed  in  bags,  which  was  all  on  deck,  and 
which  had  shifted  to  port  as  the  boat  careened,  was  wet  and  damaged 
by  the  rising  tide. 

Upon  tbe  conflicting,  evidence  I  am  not  satisfied  that  at  low  water 
when  the  boat  careened,  there  was  any.  such  depth  of  water  on  the  lower 
rail  as  three  or  four  feet.  Besides  the  contrary  testimony  of  .the  claim- 
ants, there  are  other  undisputed  circumstances  as  to  the  amount  of  .the 
rise  of  the  tide,  the  depth  of  the  water,  the  slant  of  the  boat,  and  the 
work  of  the  men  in  the  water,  which  indicate  that  the  port  rail  was  not 
at  low  water  submerged  to  that  amount.  But  whether  that  depth  of 
water  was  exaggerated  or  not,,  there  can  be  no  doubt  that  a  considerable 
part  of  the  c^rgo  was  damag^  through  the  rise  of  the  tide  five  feet  up 
to  high  water  a  little  before  11  o'clock.  ,      , 

Between  5  and  6  o'clock  in  the  morping.some  half  a  dozen  men  were 
on  the  dock  willing  to  work,  but  detoanding  from  90  cents  to  $1  ian  hour 
Wf^es,  the  regular  wj^ges  of  stevedores  being  only  40  cents  an  hour.  .  The 
^captain  declined  to  employ  them  in  removing  the  cargo,  because  he  con- 
sidered the  wages  exorbitant;,  and  also  because,  as.he  says,  he  considered 
the  men  loungers  and  untrustworthy.  At  7:45  in  answer  to  a  telegram, 
one  of  the  for^nj'en  of  the  Jibel^it^t. arrived,  who  set  to ; work,  about  eight 
c-nien  to  qrdofKl  the  Oatgo*  ,  After  ^prking  for  about  10 -minutes,  th^  de- 
manded from  50  cents  to  60  cents  an  hour,  which  the  foreman. decUned 
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to  pay,  offering  36  cents  to  40  cents;  whereupon  they  all  stopped  work, 
except  one  man  who  continued  with  the  master  and  mate  of  the  canal 
boat  and  two  others,  until  half  past  9,  when  the  libelant's  barge  Lamokin 
with  12  other  men  arrived,  who  went  immediately  at  work.  These 
17  were  all  that  could  work  advantageously. 

I  am  of  the  opinion  that  the  demand  of  the  men  to  be  paid  extra 
wages  was  not  a  sufficient  reason  for  permitting  the  cargo  to  be  damaged 
by  the  rising  tide.  The  situation  was  one  somewhat  analogous  to  that 
of  salvage,  in  the  need  of  immediate  help  to  extricate  the  cargo  from 
threatened  danger.  For  great  additional  damage  would  manifestly  en- 
sue unless  the  cargo  was  speedily  removed  before  the  rising  tide  should 
cover  it.  There  was  no  question  of  the  master's  authority,  nor  of  the 
ordinary  wages  of  stevedores  in  such  a  case.  I  cannot  conceive  that  a 
man  of  reasonable  prudence,  looking  after  the  interest  of  his  own  prop- 
erty, would  hesitate  a  moment  under  such  circumstances  to  employ  any 
effective  labor  that  was  at  hand,  without  regard  to  the  rate  of  wages  de- 
manded, within  any  such  limits  as  the  present  case  presents.  It  was 
therefore,  the  reasonable  duty  both  of  the  captain  of  the  canal  boat,  and 
of  the  foreman  when  he  arrived  on  the  scene,  during  the  four  or  five 
hours  that  elapsed  after  the  canal  boat  careened  until  the  Lamokin  ar- 
rived, to  remove  all  the  cargo  that  was  possible,  and  to  accede  to  the 
price  of  wages  demanded,  if  other  timely  help  was  not  procurable.  That 
the  men  should  demand  extra  wages  for  such  a  service,  I  do  not  consider 
any  evidence  against  their  character,  or  their  efficiency;  on  the  contrary, 
I  think  they  had  a  right  to  expect  some  extra  compensation  in  such  an 
emergency.  The  obligation  to  use  all  reasonable  diligence  after  an  injury 
in  cases  of  collision,  or  other  maritime  torts,  to  prevent  subsequent  in- 
crease of  damages,  is  well  settled  in  courts  of  admiralty;  and  the  rule  at 
law  is  similar.  The  Baltimore,  8  Wall.  377;  Warren  v.  StoddaH^  105  U. 
S.  224,  229;  The  Thomas  P.  Way,  28  Fed.  Rep.  626;  The(Xtyof  Chester, 
34  Fed.  Rep.  429,  430;  PeUie  v.  Tow-Boat  Cfe.,  1  U.  S.  App.  57,  62,  49 
Fed.  Rep.  464;  The  HavUah,  1  U.  S.  App.  138,  50  Fed.  Rep.  881. 

It  is  impossible  to  determine  precisely  how  much  of  the  dry  cargo  was 
damaged  that  would  have  been  saved  by  the  employment  of  the  men 
who  were  willing  to  work.  As  it  was,  100  bales  of  hay  and  about  12 
barrels  of  flour  were  removed  dry.  This  was  a  little  more  than  half  of 
the  flour,  and  about  two-fifths  of  the  hay.  The  feed  and  grain  were  all 
damaged.  The  unloading  was  completed  at  about  10  p.  M.  the  same 
evening.  The  loss  on  the  damaged  portion  as  found  by  the  commis- 
sioner was  the  sum  of  $1,687.88. 

Considering  that  the  cargo  could  have  been  much  more  quickly  han- 
dled before  it  was  wet,  and  that  so  considerable  an  amount  was  removed 
dry  with  the  few  men  employed  before  the  tide  rose,  I  am  satisfied  upon 
the  evidence  that  had  the  men  present  and  offering  to  work  from  the 
first  been  employed  as  they  should  have  been,  at  least  $400  of  the  dam- 
age would  have  been  saved.  So  much,  therefore,  with  interest,  should 
be  deducted  from  the  commissioner's  report,  which  is  in  other  respects 
confirmed. 
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Patten  v.  Cillby.  (No.  1.) 

(Circuit  Court  of  AppeaU^  FirH  CircuiL    April  89, 1802/ 

1.  Writ  or  ERBOB—DiamssAii— Final  Judgmbnt— RirasAL  to  BncAim. 

The  denial  of  a  motion  to  remand  a  cause  to  tlie  state  court  is  not  a  final  Jndfc* 
ment  or  order,  and  the  cirooit  court  of  appeals  has  no  jurisdiction  in  error  in  such 
stage  of  the  case. 
8.  SiiMB— Costs. 

On  the  dismissal  of  a  writ  of  error,  defendant  In  error  Is  entitled  to  judgment 
for  the  costs  arising  on  the  motion  to  dismisa  Bradttreei  Co,  ▼.  Higffins,  6 
Sup.  Ct  Rep.  880,  114  U.  S.  262,  followed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  New 
HpTipshire. 

On  petition  of  William  A.  Patten,  the  will  of  one  Matilda  P.  Jenness 
was  admitted  to  probate  in  solemn  form  by  the  probate  court  of  Merri- 
mack county,  N.  H.  Horatio  G.  Cilley,  one  of  the  heirs  at  law  of  the 
testator,  took  an  appeal  to  the  supreme  court  of  the  statu;  and  he  after- 
wards procured  the  removal  of  the  cause  to  the  circuit  court  of  the  United 
States  on  the  ground  that  he  was  a  citizen  of  Iowa,  while  plaintiff,  Patten, 
was  a  citizen  of  New  Hampshire.  Patten's  motion  to  remand  the  cause 
to  the  state  court  was  refused,  and  he  brings  error.     Writ  dismissed. 

For  former  report,  see  46  Fed.  Rep.  892. 

Harry  Bingham^  John  M.  MUdieU^  and  Frarik  8.  Streeter^  for  plaintiff 
in  error. 

William  L.  Fbster^  Harvey  D.  Hadlock^  and  Danid  Barnard^  for  defend- 
ant in  error. 

Before  Putnam,  Circuit  Judge,  and  NEi^oNand  Webb,  District  Judges. 

Webb,  District  Judge.  We  think  that  there  has  been  no  final  deci- 
sion in  the  circuit  court,  and  that  this  court  has  no  jurisdiction  in  error 
in  the  present  stage  of  the  case.  Under  the  decision  of  the  supreme  court 
in  Bradstreet  Co.  v.  Higgins,  114  U.  8.  262,  6  Sup.  Ct.  Rep.  880,  the 
defendant  in  error  is  entitled  to  a  judgment  for  the  costs  arising  on  the 
motion  to  dismiss.  It  is  accordingly  ordered  that  the  writ  of  error  be 
dismissed,  with  costs  for  the  defendant  incident  to  the  motion  to  dis- 
miss, including  any  costs  incurred  by  him  in  printing  the  record,  and 
that  a  mandate  issue  forthwith. 
v.50p.no.5— 22 
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Clabee  V.  Central  Railroad  &  Banking  Co.  of  Georgia*  d  al. 
Central  Trust  Co.  op  New  York  r.  Comer  et  al. 

(Circuit  Court,  S,  D.  OeorgiOt  E.  D,    May  14, 1892.) 

U  Railway  Compakies  — Illegal  Consolidations— Tbansfeb  of  Stock— Right  to 
Vote. 

The  Ga.  Co.  of  North  Carolina  acquired  by  purchase  a  majority  of  the  stock  of^ 
the  Cent.  R.  Co.  of  Greorgia,  which  it  afterwards  deposited  with  the  Cent.  Trust  Co. 
of  New  York,  and  finally  transferred  to  the  Terminal  Co.,  a  system  composed  of  sev- 
eral competitive  lines  of  railroad.  This  company  created  a  directory  of  the  Cent. 
R.  Co.  to  suit  its  purposes,  which  directory  leased  the  Cent.  R.  R.  to  the  R.  &  D.  R. 
Co.,  a  competing  line.  The  lease  was  enjoined  as  contrary  to  Const.  Ga.  1877,  art. 
4,  $  2,  par.  4,  prohibiting  the  merger  of  competing  corporations.  The  injunction 
.  order  directed  the  election  of  a  new  board  of  directors  for  the  Cent.  R.  Co.,  and 
provided  that  the  stock  of  the  company,  controlled  by  the  Terminal  Co.  should  not 
be  voted  in  such  election  unless  transferred  in  good  faith.  The  stock  in  question 
consisted  of  42,000  shares,  40,000  of  which  were  those  deposited  by  the  GkL  Co.  with 
the  C.  Trust  Co.  and  transferred  to  the  Terminal  Co.,  and  the  remainder,  2,200 
shares,  acquired  by  the  Terminal  Co.  from  other  sources.  The  Terminal  Co.  and 
the  Ga.  Co.  filed  a  paper  relinquishing  to  the  Cent.  Trust  Co.  any  right  they  might 
have  to  vote  such  stock.  Heldt  no  interest  in  the  stock  appearing  in  the  Cent. 
Trust  Co.,  other  than  that  of  a  mere  stakeholder,  that  the  relinquishment  in  ques- 
tion did  not  entitle  it  to  vote. 

2.  Bame^Incapacitating  Trust. 

The  Cent.  Trust  Co.  was  also  incapacitated  to  vote  suoh  stock  by  the  fact  that  it 
was  trustee  for  a  large  amount  of  indebtedness  of  the  Cent.  R.  Co.,  and,  besides,  its 
charter  apparently  gives  no  such  power. 

8.  Sa^s. 

The  Cent.  Trust  Co.  was  unfit  to  be  intrusted  with  the  voting  power  in  question 
because  of  the  fact  that  its  president^  financial  expert,  was  engaged  in  an  attempt 
to  bring  about  a  merger  of  the  Cent  R.  Co.  with  competing  lines  of  railroad  in  the 
state  of  Georgia,  and  place  them  under  the  sole  control  of  the  Terminal  Co.,  con- 
trary to  the  constitution  of  the  state. 

4.  Same— CoMiTT  between  the  States. 

Comity  between  the  states  will  not  authorize  a  foreign  railroad  corporation  to  ex- 
ercise powers  within  the  state  which  a  domestic  corporation  would  not  be  permit- 
ted to  exercise  under  the  constitution  and  policy  of  the  state. 

5.  Ramb— Competing  Corporations— Aoquisitjoh  o»  Stock. 

The  fact  that  the  charter  of  the  Cent.  R.  Co.,  granted  before  the  adoption  of  the 
constitution  of  1877,  permitted  municipal  corporations  to  purchase  its  stock,  would 
not  authorize  a  oonipetiog  corporation  to  acquire  such  stock  after  the  adoption  of 
the  constitution. 

6.  Same— Disqualifying  Interests. 

The  fact  that  the  Terminal  Co.  has  no  appreciable  Interest  in  the  stock  of  the 
Cent.  R.  Co.,  because  of  a  mortgage  on  the  railroad  executed  by  the  Terminal  Co., 
does  not  remove  the  objection  to  its  voting  in  person  or  by  representative  in  the 
election  of  the  directors  of  that  railroad  company,  in  view  of  the  fact  that  it  has 
large  pecuniary  interests  in  two  directly  competing  lines  of  railroad. 

In  Equity.  Bill  by  Rowena  M.  Clarke  against  the  Central  Railroad 
&  Banking  Company  of  Georgia  and  others,  and  bill  by  the  Central  Trust 
Company  of  New  York  against  H.  M.  Comer,  receiver,  and  others.  Mo- 
tion by  the  Central  Trust  Company  to  modify  an  interlocutory  decree. 
Motion  denied. 

Bviler^  StUlman  &  Hubbard  and  H.  B.  Tompkins^  for  the  motion. 

Lawton  d  Ounninghamy  Denmark^  Adams  &  AdamSy  Danid  W.  Rountree^ 
Marion  Enjoin^  and  A,  0.  Bacon^  opposed. 

Speer,  District  Judge.  It  is  essential  to  a  clear  understanding  of  the 
questions  involved  in  this  motion  that  a  brief  statement  be  made  of  the 
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proceedings  lieretofore  had  in  the  equity  cause  in  which  the  motion  is 
presented.  It  is  also  essential  to  direct  attention  in  the  outset  to  para- 
graph 4  of  section  2,  art.  4,  of  the  constitution  of  the  state  of  Georgia. 
This  clause  of  the  constitatiod  is  as  follows: 

''The  general  assembly  of  this  state  shall  have  no  power  to  authorize  any 
corporation  to  buy  shares  or  stock  in  any  other  corporation  in  this  state 
or  elsewhere,  or  to  make  any  contract  or  agreement  whatever  with  any  such 
corporation,  which  may  have  tlie  effect,  or  be  intended  to  have  the  effect,  to 
defeat  or  lessen  competition  in  their  respective  businesses  or  to  encourage  mo- 
nopoly; and  all  such  oontracta  and  agreements  shall  be  illegal  and  void." 

The  constitution  in  which  this  clause  is  found  was  adopted  in  the  year 
1877.  It  was  evident  at  that  time,  and  has  become  more  plainly  evi- 
dent since  then,  that  it  was  indispensable,  by  comprehensive  and  im- 
perative enactments  of  fundamental  law,  to  arrest  the  tendencies  of  cor- 
porate bodies  towards  abnormal  and  destructive  aggregations  of  power; 
tendencies  which  could  not  have  been  foreseen,  and  which  therefore  had 
not  been  restricted  and  limited  by  the  legislation  of  the  past;  tendencies 
which  endanger  the  salutary  purposes  for  which  such  corporations  were 
created  by  the  state,  and  which  threaten  to  inflict  upon  vast  multitudes 
of  the  people  the  most  destructive  injustice  and  injury, — injustice  and  in- 
jury against  which  it  is  obviously  the  duty  of  the  government  to  afford 
them  protection.  It  would  be  perhaps  difl&cult  to  express  in  such  nar- 
row compass  a  restriction  of  corporate  power  more  conclusive  in  its  in- 
hibitory effect,  or  more  difficult  to  evade  by  those  who  for  any  motive 
would  seek  to  avoid  its  legal  force."  Langdon  v.  Branch,  37  Fed.  Rep. 
449;  HamilUm  v.  Railroad  Co.,  49  Fed.  Rep.  412.  The  original  bill 
and  interventions  filed  in  this  cause  seek  to  apply  to  the  facts  of  the 
case  the  l^al  effect  of  this  constitutional  provision,  and,  further,  to  in- 
voke the  doctrine  following,  announced  with  great  force  and  clearness  by 
Mr.  Justice  Gray  in  the  supreme  court  of  the  United  States  in  the  case 
of  Central  Transp.  Co.  v.  PvUman's  Palace  Oar  Co,,  139  U.  S.  46,  11 
Sup.  Ct.Rep.  489: 

''A  contract  of  a  corporation  which  is  tUtra  vires  in  the  proper  sense,  that 
is  to  say,  outside  of  the  object  of  its  creation  as  defined  in  the  law  of  its  or« 
ganizatton,  and  therefore  beyond  the  powers  conferred  upon  it  by  the  legisla- 
ture, is  not  voidable  only,  but  wholly  void  and  of  no  legal  effect.  The  objec- 
tion to  the  contract  is  not  merely  that  the  corporation  ought  not  to  have  made 
it,  but  that  it  could  not  make  it." 

Further: 

"That  the  lease  by  one  corporation  of  its  property  and  franchises  to  an- 
other corporation  is  unlawful  and  void,  because  beyond  the  corporate  pow- 
ers of  the  lessor,  and  involving  an  abandonment  of  its  duty  to  the  public." 

It  appears  from  the  record  before  the  court  that  on  or  before  the  30th 
day  of  May,  1887,  certain  persons  formed  a  design  to  obtain  control  of 
a  majority  of  the  capital  stock  of  the  Central  Railroad  &  Banking  Com- 
pany of  Georgia.  While  this  company  has  assets  amounting  to  many 
millions  of  dollars,  its  capital  stock  is  only  $7,500,000.  For  the  pur- 
pose of  retaining  an  exemption  from  state  taxation  granted  by  the  origi- 
nal charter  the  capitalization  of  the  stock  had  been  preserved  at  that  corn- 
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parativdy  low  figare.  From  this  fact  it  became  relatively  an  easy  mat- 
ter to  obtain  a  majority  of  the  stock  bearing  the  voting  franchise.  To 
accomplish  this  purpose,  D.  Schenke,  Samuel  H.  Wiley,  and  Thomas 
B.  Keogh  organized,  or  attempted  to  organize,  at  High  Point,  in  North 
Carolina,  a  corporation  bearing  the  significant  name  of  ''The  Georgia 
Company."  The  charter  was  granted  by  the  derk  of  the  superior  court 
of  Guilford  county,  and  Uie  business  of  the  company  was,  as  therein 
stated,  ''to  purchase,  acquire,  and  to  hold,  or  guaranty,  to  indorse 
the  bonds  or  stocks  of  any  railroad  compai?y  in  this  or  any  adjoining 
state;  to  lease  any  railroad  in  this  or  any  adjoining  state;  to  engage  in 
-iZie  business  of  transportation,  and  to  operate  railroads  in  this  and  ad« 
joining  states;  to  aid  any  railroad  company  in  this  or  any  adjoining  state; 
^except  building  any  railroad/ which  is  forbidden  in  said  statute."  The 
charter  does  not  appear  to  have  any  validity.  See  St.  N.  C.  Acts  1885, 
p.  70.  This  appears  to  be  boio  a  banking  and  railroad  corporation,  and 
such  corporations  can  be  ci'eated  by  the  l^islature  only. 

It  appears,  however,  that  the  persons  mentioned  in  the  original  bill,  who 
had  bought  about  40,0008hare8  of  the  stock  of  theCentralRallroadife Bank- 
ing Company  of  Georgia,  turned  over  their  entire  holding  to  said  Georgia 
Company;  and  it  was  further  stipulated  and  agreed  that  this  stock  should 
be  held  in  a  block,  with  the  view  to  permanently  control  the  mans^e- 
ment  of  the  Central  Railroad  and  its  properties.  Thereafter  it  appears 
that  the  Georgia  Company  deposited  with  the  Central  Trust  Company 
of  New  York  its  entire  holding  of  this  sto«k,  and  had  issued  thereon  and 
sold  to  the  public  four  millions  of  the  bonds  of  said  Georgia  Company. 
In  the  mean  time,  by  virtue  of  its  majority  control,  it  had  taken  charge, 
through  a  president  and  board  of  directors  elected  in  the  main  by  this 
block  of  stock,  of  the  Central  Railroad  &  Banking  Compjiny  of  Georgia. 
Thereafter  the  Georgia  Company  transferred  all  of  its  capital  stock  to  the 
Richmond&  West  Point  Terminal  Railway  &  Warehouse  Company.  This 
latter  company  thus  came  into  control  of  the  Central  Railroad  &  Banking 
Company.  It  also  had  control  of  the  Richmond  &  Danville  Railroad 
Company,  and  of  the  East  Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany, both  of  which  are  direc*iy  competitive  lines  of  the  Centr^  Rail- 
road &  Banking  Company.  The  Terminal  Company  (as  we  shall  call  it 
for  the  sake  of  brevity)  now  put  out,  through  the  Central  Trust  Company 
of  New  York,  a  large  issue  of  its  bonds,  secured  by  a  mortgage  deposited 
with  the  Central  Trust  Company,  on  its  stock  holdings,  in  all  the  prop- 
erties under  its  control. 

With  reference  to  the  40,000  shares  of  stock  of  the  Central  Railroad 
deposited  with  it  as  collateral  to  secure  the  bonds  of  the  Georgia  Com- 
pany, it  was  stipulated  in  the  mortgage  that  whenever  the  Terminal  Com- 
pany presented  a  bond  of  the  Georgia  Company  the  Central  Trust  Com- 
pany should  issue  in  lieu  thereof  a  bond  of  the  Terminal  Company.  Two 
millions  of  the  bonds  of  the  Terminal  Company  were  left  on  deposit  with 
the  Central  Trust  Company,  with  the  avowed  purpose  of  procuring  by 
the  use  of  said  bonds  the  32,000  shares  of  stock  of  the  Central  Railroad, 
which  had  not  yet  been  sbcured  by  the  Terminal  Company  or  the  pro- 
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meters  of  fhe  scheme  to  possess  and  control  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia.  The  Central  Trust  Company  thus  became  the 
trustee  for  this  mortgage,  a  salient  feature  of  which  was  the  design  to 
compass  the  absolute  and  undivided  ownership  of  the  Central  Railroad 
by  a  company  controlling  rival  lines,  largely  by  means  of  the  use  whicli 
had  been  made  of  a  majority  of  its  stock  held  in  a  block  by  this  contract 
or  voting  trust,  apparently  a  corporate  purpose  to  obtain  $3,200,000  in 
stock  of  a  company  it  controlled  for  $2,000,000.  The  Terminal  Company 
had  obtained  elsewhere  2,200  shares  of  stock,  which  it  likewise  deposited 
with  the  Central  Trust  Company;  and  with  regard  to  all  of  this  stock,  thus 
deposited,  it  was  stipulated  by  the  prom^otersof  the  scheme  that  its  voting 
power  should  be  retained  by  the  Georgia  Company,  and  afterwards,  when 
the  Terminal  Company  absorbed  that,  by  the  latter.  By  means  of  this 
voting  power  the  Terminal  Company  was  now  the  master  of  the  destinies  of 
the  Central  Railroad,  and  its  president  and  board  of  directors  had  become  a 
directory  which  was  in  the  control  of  the  Terminal  Company,  and,  if  need 
be,  removable  by  it.  In  pursuance  of  the.  scheme,  this  directory  on  the 
Ist  day  of  July,  1891,  leased  for  99  years  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia,  and  all  of  its  property,  nominally  to  the  Geor- 
gia Pacific  Railroad  Company ^ut  really  to  the  Richmond  &  Danville 
Company,  both  of  which  were  under  the  control  of  the  Terminal  Com- 
pany, which  now  directed  the  operation  of  all  the  Central  properties, 
with  the  most  disastrous  results  to  the  immense  and  vital  system  of 
which  it  had  thus  become  possessed.  This  lease  and  the  proceedings 
of  those  in  charge  of  the  control  of  the  Central  Railroad  &  Banking  Com- 
pany are  attacked  by  the  original  bill.  A  temporary  receiver  was  ap- 
pointed. While  this  officer  was  proceeding  to  take  possession  of  the  as- 
sets of  the  Central  Railroad  <fe  Banking  Company  the  Georgia  Pacific  and 
Richmond  &  Danville  Companies  threw  up  the  lease,  and  formally  aban- 
doned the  possession  of  all  the  properties.  At  the  hearing  of  the  rule  to 
show  cause  why  the  injunction  prayed  for  should  not  be  granted,  and 
the  receiver  appointed,  alter  an  investigation  lasting  through  several 
days,  the  court  (Judges  Pardee  and  Speer  presiding)  granted  an  inter- 
locutory order  appointing  receivers  to  take  charge  of  the  properties  and 
assets  of  the  Central  Railroad  &  Banking  Company,  and  all  subsidiary 
railroads  and  steamship  companies.  The  order  directed  an  election  for 
a  board  of  directors  to  be  held  on  the  16th  day  of  May,  1892,  and  it  en- 
joined the  Central  Railroad  <fe  Banking  Company  from  receiving  the  vote 
of  the  42,200  shares  of  stock  controlled  by  the  Terminal  Company,  and 
held  by  the  Central  Trust  Company  of  New  York.  It  provided,  how- 
ever, that,  in  case  there  should  be  a  transfer  of  that  stock  in  good  faith, 
it  might  be  voted,  provided  that  the  court  approved  the  genuineness  and 
l^ality  of  the  transfer. 

The  proceeding  now  before  the  court  is  brought  to  have  that  order 
modified,  so  that  the  stock  may  be  voted  by  the  Central  Trust  Company 
and  counted  in  the  election  on  Monday  next.  The  motion  involves  the 
control  of  the  Central  Railroad  &  Banking  Company  of  Georgia,  and  the 
many  millions  of  property  which.eonstitute  its  assets.    The  Central  Trust 
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Company  is  a  party  defendant  to  the  original  bill,  and,  in  (he  opinion 
of  the  coqrt,  might  well  be  held  to  be  bound  by  the  former  adjudication. 
Its  counsel  were  present  at  the  hearing.  The  cause  had  been  continued 
in  part  upon  the  application  of  its  counsel;  they  stating  that  they  do- 
sired  to  be  heard.  It  being  insisted,  however,  that  the  situation  of  this 
stock  has  been  changed  since  that  judgment  was  rendered,  the  court  has 
heard  its  application.  There  are  now  presented  on  the  part  of  the  Central 
Trust  Company  two  written  representations,  one  signed  by  the  Georgia 
Company,  by  T.  W.  Scarborough,  president,  and  the  other  by  the  Rich- 
mond &  West  Point  Terminal  Railway  &  Warehouse  Company,  by  John 
A.  Rutherford,  second  vice  president.  The  representations  both  recite 
the  fact  of  the  deposit  of  the  40,000  shares  of  Central  Railroad  stock  with 
the  Central  Trust  Company  for  the  purpose  of  securing  the  bonds  above 
mentioned,  and  they  both  contain  this  further  statement: 

"It  maybe  claimed  that  the  adjudication  by  your  honorable  court  bears  the 
construction  that  this  company  shall  not  exercise  the  right  to  vote  upon  the 
said  stock  reserved  by  the  said  deed  of  trust,  and  in  view  of  such  decision 
this  company  yields,  transfers,  and  surrenders  any  right  which  It  possesses  or 
possessed  to  vote  upon  the  said  stock,  or  any  part  thereof,  at  the  election  of 
the  shareholders  of  the  Central  Railroad  &  Banking  Company  of  Georgia  to 
be  held  May  16,  1892,  or  at  any  adjoumoaunt  thereof,  in  favor  of  the  said 
Central  Trust  Company,  representative  of  ine  said  bondholders,  the  legal  and 
equitable  owners  of  the  said  40,000  shares  of  stock.  In  making  this  sur- 
render of  any  right  to  vote  upon  the  said  stock,  the  Georgia  Company  repre- 
sents to  the  court  that  it  has  not  enter.ed  into  any  arrangement,  bargain,  or 
understanding  of  any  kind  or  nature  whatsoever  with  the  said  Central  Trust 
Company  in  respect  to  the  exercise  of  the  voting  power  upon  the  said  stock 
by  that  company,  and  that  it  will  not  make  or  endeavor  to  make  any  such 
bargain,  contract,  or  arrangement,  and  that  the  said  Central  Trust  Company 
shall  be  entirely  free,  independent,  and  untrammeled,  so  far  as  the  said  Georgia 
Company  is  concerned,  from  any  direction,  interference,  or  control  in  the  ex- 
ercise by  it  of  such  voting  power." 

The  representation  of  the  Terminal  Company  purports  only  to  sur- 
render the  voting  right  in  2,200  shares  of  stock.  Both  representations 
restrict  the  transfer  of  the  voting  right  reserved  by  the  Terminal  Company 
to  the  election  to  be  held  on  May  16,  1892,  or  at  any  adjournment 
thereof.  It  is  difiBcult  to  perceive  how  this  instrument  difiers  in  any 
matter  of  substance  from  an  ordinary  proxy.  The  transfer  of  the 
Georgia  Company  of  its  right  to  vote  the  8tx)ck  is  not  considered  by  the 
court  as  material,  for  that  company  has  really  no  control  over  the  stock  to 
which  a  court  of  equity  will  pay  any  attention.  The  Georgia  Company 
has  been  wholly  absorbed  by  the  Terminal  Company,  but  the  Terminal 
Company  omits  to  make  any  transfer  of  the  right  to  vote  the  40,000 
shares  of  stock  in  question,  and  limits  its  representation  to  the  court  to 
2,200  shares,  which  it  has  presumably  acquired  from  sources  other  than 
the  Georgia  Company.  It  follows,  therefore,  that  as  to  40,000  shares 
of  this  stock  the  condition  is  precisely  the  same  as  when  the  court  en- 
joined the  Central  Railroad  from  receiving  or  counting  the  votes  thereof, 
for  the  reason  that  it  had  been  purchased  and  held  in  violation  of  the 
laws  and  constitution  of  Georgia.     But,  as  we  have  seen,  the  transfer  of  ^ 
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the  Terminal  Company  relating  to  2,200  shares  is  nothing  more  than  a 
proxy;  and,  the  Terminal  Company  being  enjoined  from  voting  the 
stock  directly,  it  cannot  be  permitted  to  vote  it  by  proxy,  unless,  in- 
deed, it  is  thought  proper  to  set  aside  the  former  judgment  of  the  court 
in  this  respect.  There  appears  to  be  no  consideration  whatever  for  this 
transfer.  The  Central  Trust  Company  of  New  York  holds  this  stock  * 
merely  as  a  naked  trustee  to  secure  certain  bonds  for  which  it  was 
pledged  as  collateral  security.  Now,  when  those  bonds  were  issued  the 
stock  thus  pledged  had  attached  to  it  no  voting  power,  of  which  either 
the  Trust  Company  or  the  bondholders  had  the  right  to  avail  themselves. 
Its  voting  power,  therefore,  was  no  part  of  their  security.  This. trans- 
fer, even  if  it  were  efficacious  to  convey  the  voting  franchise  of  all  the 
stock,  would  be  merely  an  attempt  to  ingraft  upon  the  trust  a  new 
feature,  which  the  beneficiaries  of  the  trust  did  not  seek,  or  expect,  at  the 
time  of  its  creation.  The  voting  of  the  stock  was  enjoined  because  it 
was  deemed  by  the  court  that  it  would  bring  about  a  public  wrong,  the 
gravity  of  which  cannot  well  be  foretold.  It  was  further  deemed  to 
threaten  the  continuance  and  perhaps  the  aggravation  of  the  illegal  and 
injurious  results  it  had  already  accomplished.  If  the  Central  Trust 
Company  was  wholly  relieved  of  any  entanglement,  with  the  perplexed 
and  chaotic  condition,  which  the  voting  power  of  this  block  of  stock,  and 
the  illegal,  reckless,  and  destructive  management,  its  exercise,  has  en« 
tailed  upon  these  properties,  the  court  would  even  then,  hesitate  long  bo- 
fore  it  would  avoid  the  iiyunction,  which  was  the  outcome  of  the  most 
anxious  consideration  by  the  learned  circuit  judge,  and  by  the  district 
judge,  merely  because  the  Terminal  Company,  enjoined  from  voting  it- 
self, had  gratuitously  conveyed  to  the  Trust  Company  the  power  which 
the  latter  apparently  had  not  desired,  and  which  was  in  no  sense  a  part 
of  the  contract  with  its  bondholders.  But  the  Central  Trust  Company 
is  not,  in  our  opinion,  in  any  view,  a  proper  party  to  vote  this  stock. 
It  has  no  interest  of  its  own  in  the  stock.  It  is  simply  a  stakeholder. 
There  are  many  situations  in  which  stock  may  be  so  placed  that  it  be- 
comes inequitable  or  illegal  for  it  to  be  voted.  The  law  places  the  vot- 
ing power  of  pledged  stock  in  the  pledgor  or  mortgagor,  even  where 
there  is  no  express  stipulation  to  that  effect.  Sehofidd  v.  Bank^  2 
Cranch,  C.  C.  115;  VoweU  v.  !Z%amp«on,  3  Cranch,  C.  C.  428.  And  where 
the  pledgor  or  mortgagor  is  disqualified  to  vote  the  stock  the  disqualifica- 
tion extends  as  well  to  the  pledgee  or  trustee.  ,Ex  parte  HolmeSy  5  Cow. 
426;  1  Woods,  Ry.  Law,  §  61,  p.  149,  and  cases  cited.  See,  also,  Bank 
V.  SMcy,  71  Ga.  726;  Burgm  v.  Seligman,  107  U.  S,  20,  2  Sup.  Ct.  Rep. 
10.  It  may  well'  be  doubted  if  the  charter  of  the  Central  Trust  Com- 
pany affords  any  authority  for  the  exercise  of  such  a  power.  It  is  what 
its  name  imports,  a  trust  company,  and,  as  was  weU  said  in  the  argu- 
ment of  one  of  the  counsel,  if  the  Central  Trust.  Company  '^ springs  from 
the  passive  position  of  a  naked  trustee  into  the  active  operation  of  a 
great  railroad  system,"  the  court  must  be  clearly  satisfied  of  its  authority 
by  law  to  do  so.  If  it  may  do  this,  it  has  within  its  gift  the  appoint* 
nient  of  every  officeir  of  this  y^st  railroad  system  t  from  president  to  jfiag- 
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man;  and  all  the  vast  and  moat  important  powers  of  the  railroad, 
powers  in  which  the  people  of  states  distant  from  the  office  of  the  Cen- 
tral Trust  Company  are  profoundly  concerned,  are  likewise  within  its 
control.  It  is  moreover  the  trustee,  as  we  are  informed  by  its  counsel 
and  as  it  appears  from  the  evidence,  for  twenty-six  millions  of  the  in- 
debtedness of  this  road.  It  is,  then,  the  agent  for  its  creditors.  Can  it 
also  be  the  agent  for  the  debtor?  If  so,  it  is  easily  possible  that  when  the 
agent  of  the  creaitor  perceives  a  debt  to  be  due  the  agent  for  the  debtor 
may  make  default,  and  thus  the  entire  property  be  brought  to  the  block. 
In  stating  this  possibility,  no  reflection  is  intended  on  this  great  financial 
institution,  but  the  law  will  not  permit  conflicting  trusts  or  conflicting 
interests  to  be  reposed  in  one  trustee. 

Besides,  it  appears  from  the  evidence  that  the  accredited  president  of 
the  Central.  Trust  Company  is  and  has  been  concerned  as  the  financial 
expert  seeking  to  bring  about  a  consolidation  and  reorganization  of  all 
the  railroads  which  are  or  have  been  under  the  control  of  the  Terminal 
Company.  These  roads  operate  the  competing  lines  in  the  state  of  Geor- 
gia, and  in  the  statement  of  March  1, 1892,  addressed  by  Mr.  Frederick 
P.  Olcott,  president  of  the  Central  Trust  Company,  to  the  holders  of  se- 
curities of  the  Terminal  Company,  this  appears: 

"In  view  of  the  pending  litigation  affecting  the  Central  Railroad  So  Bank- 
ing Company  of  Georgia,  and  questions  which  are  before  the  courts  undeter- 
mined respecting  its  existing  lease,  and  considering  the  legal  difficulties  at- 
tending a  consolidation  embracing  that  company,  the  committee  has  found  it 
advisable  to  make  no  provision  for  the  present  for  taking  up  the  outstand- 
ing stocks  or  securities  of  the  Central  Bailroad  &  Banking  Company  of 
Oeorgia,  but  the  interest  of  the  lUchmond  Terminal  Company  in  these 
stocks  and  securities  will  vest  In  a  new  corporation,  and  form  a  part  of  the 
security  on  a  new  first  mortgage  bond." 

The  East  Tennessee,  Virginia  &  Georgia  securities  will  be  covered  by 
the  same  mortgage,  and  the  two  roads  will  be  under  the  same  control. 
Can  it  be  denied  that  this  avowed  purpose  would  have  the  effect,  or  be 
intended  to  have  the  effect,  to  defeat  or  lessen  competition,  and  to  en- 
courage monopoly?  And  yet  with  the  voting  power  of  this  stock  in  its 
control  the  Trust  Company  can  accomplish  this  result.  Not  only  is  this 
true,  but  if  it  be  competent  for  the  Central  Trust  Company  to  operate  one 
railroad  system  of  which  it  holds  securities,  if  a  few  words  from  the 
mortgagor,  transferring  the  voting  power  of  stocks  pledged  with  it,  can 
give  it  control,  what  it  may  do  with  one  road  it  may  do  with  another. 
If  it  may  vote  the  stock  of  the  Central,  it  may  vote  the  stock  of  the  East 
Tennessee,  Virginia  &  Georgia,  the  Louisville  &  Nashville,  and  all  the 
others,  and  thus  the  railroads  of  an  entire  section  may  be  the  playthings 
of  the  oflScers  of  this  corporation.  Surely  this  may  tend  to  defeat  or 
lessen  competition  and  to  encourage  monopoly.  But  whatever  may  be 
the  powers  of  the  Central  Trust  Company  elsewhere,  it  certainly  cannot 
exercise  such  powers  as  we  have  described  within  the  state  of  Georgia. 
A  corporation  of  this  state  could  not  do  so.  Comity  between  the  states 
authorizes  a  corporation  to  exercise  its  charter  powers  within  another 
state,  but  it  does  not  permit  the  exercise  of  a  power  where  the  policy  of 
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that  state,  distinctly  marked  by  legislative  enactments  or  constitutional, 
provision,  forbids  it-  Runyan  v.  Coster^  14  Pet.  122;  McDonogh  v.  Mwr- 
dock,  16  How.  367;  Marshall  v.  Railroad  Co.,  16  How.  314. 

It  is  said,  however,  that,  by  the  charter  of  the  Central  Railroad  & 
Banking  Company,  other  corporations  may  own  stock  in  that  company. 
It  is  quite  evident  that  the  language  upon  which  counsel  for  the  movant 
rely  relates  to  corporations  of  the  classes  mentioned  in  the  charter.  The 
cities  of  Macon  and  Savannah  are  mentioned,  and  other  corporations 
are  authorized.  Under  a  familiar  rule  of  construction,  thiswould  seem  to 
mean  other  municipal  corporations.  Be  this  as  it  may,  if  any  other 
corporation  had  not  purchased  the  stock  before  the  constitution  of 
1877,  such  other  corporations  cannot  since  then  buy  it,  or  hold  it  on 
any  contract  or  agreement  whatever  which  might  have  the  effect,  or  be 
intended  to  have  the  effect,  to  defeat  or  lessen  competition  or  to  encour- 
age monopoly.  This  would  be  especially  true  of  a  nonresident  corpora- 
tion, which ,  when  it  enters  the  state,  does  so  with  submission  to  the  settled 
policy  of  the  state.  The  court  recognizes  the  soundness  of  the  authori- 
ties cited  by  the  learned  counsel  for  movant  in  argument.  It  is,  how- 
ever, true  that  they  do  not  apply  to  a  case  like  this.  It  is  perhaps 
true  that  there  is  no  precedent  precisely  pertinent  to  the  grave  issues 
presented  by  this  controversy.  They  have  sprung  into  existence  be- 
cause of  the  marvelous  railroad  development  of  the  country,  and  be^ 
cause  of  the  ease  and  facility  with  which  atnist  owning  a  bare  mfljority^ 
of  the  stock  of  a  corporation  can  nullify  and  deaden  the  vote  of  aJl  the 
minority  stock,  however  great  the  minority,  or  however  rightful  and 
intelligent  would  be  its  exercise.  The  alarming  efifect  of  this  power  may 
be  illustrated  by  the  facts  of  this  case.  Forty  thousand  shares  of  stock 
have  deadened  the  votes  of  32,000  shares,  and  have  controlled  as  many 
millions  in  values.  These  40,000  shares  have  been  deposited,  and  bonds 
issued  thereon.  If  the  voting  power  of  the  stock  is  apportioned  among 
the  bonds,  20,100  shares  may  control  the  policy  of  the  entire  block, 
and  these  20,100  shares  may  thus  control  all  the  millions  belonging 
to  the  Central  properties,  and  yet  stockholders  who  have  32,000  shares 
have  no  voice  in  the  management  of  the  properties,  in  which  perhaps 
their  all  is  invested. 

Even  where  individuals  form  a  combination  to  control  the  majority 
stock  of  a  corporation,  and  agree  not  to  transfer  their  shares  to  the  op- 
I^osition  or  not  to  vote  against  the  combination,  such  contracts  have  been 
held  to  be  void  as  in  restraint  of  trade,  and  against  public  policy.  Ordi- 
narily any  stockholder  may  withdraw  from  such  a  contract,  although  it  is 
expressly  agreed  that  it  shall  be  irrevocable.  1  Beach,  Priv.  Corp.  § 
305,  and  cases  cited. 

It  is  insisted  by  the  petitioners  that  the  Terminal  Company  has  no 
appreciable  interest  in  the  stock  of  the  Central  Railroad.  The  interest 
it  formerly  had  was  conveyed  by  the  mortgage  of  1889.  The  bonds  ex- 
ecuted under  that  mortgage,  and  secured  by  the  Central  stock,  have  long 
ago  been  sold,  and  the  proceeds  appropriated  by  the  Terminal  Company. 
But  that  company  has  a  substantial  and  large  pecuniary  interest  in  the 
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Richmond  &  Danville  and  the  East  Tennessee,  Virginia  &  Geoi^ia  Bail- 
roads.  These  roads  are  the  natural  competitors  of  the  Central.  Is  it 
surprising,  then,  that  the  Terminal  Company,  controlling  by  this  "vot- 
ing trust"  the  management  of  the  Central,  should  make  the  road  in 
which  it  is  not  interested  suffer  for  the  benefit  of  its  rivals,  which  it  not 
only  controls,  but  possesses?  It  is  not  difficult  to  perceive  that  a  com- 
bination of  corporations  which  produces  a  condition  so  inequitable  can- 
not be  sanctioned  by  the  law.  We  believe  that  transactions  of  this  char- 
acter are  within  the  spirit,  if  not  within  the  letter^  of  the  act  of  congress, 
known  as  the  "Sherman  Anti-Trust  Law."  Act  July  2,  1890,  (26  St. 
at  Large,  p.  209.)  It  certainly  is,  as  we  have  seen,  obnoxious  to  the 
law  of  Georgia,  and  it  was  certainly  as  obnoxious  to  the  common  law. 
The  baleful  effects  of  such  an  unlawful  scheme  have  been  most  signifi- 
cantly illustrated  by  the  record  itself.  The  property  of  one  of  the  oldest 
rfnd  most  renowned  railroads  in  the  United  States  has  been  brought  to 
the  verge  of  ruin.  These  stocks  were  once  so  solvent  and  reliable  that 
trust  estates,  the  property  of  widows  and  orphans,  of  charitable  and 
eleemosynary  institutions,  were  invested  in  them,  at  the  will  of  the  trus- 
tees, without  an  order  of  court  to  sanction  the  investment.  The  prop- 
erties have  been  impoverished  in  every  department.  Skillful  artisans 
and  mechanics,  who  from  their  apprenticeship  have  been  in  the  service 
of  the  companies,  have  been  turned  away.  Vast  buildings  which  were 
once  musical  with  the  whirr  of  machinery  and  the  voices  of  prosperous 
and  contented  workingmen,  earning  by  their  useful  and  valuable  labor 
a  comfortable  livelihood ,  are  now  voiceless .  The  ashes  sleep  midisturbed 
on  the  forge,  and  the  hammer  rusts  on  the  anvil.  Merchants  and  trades- 
men who  have  depended  upon  the  purchasing  power  of  these  operatives 
have  been  threatened  with  ruin;  numberless  houses  once  occupied  by 
their  happy  families  are  now  vacant;  and  those  whose  all  is  invested  in 
the  securities  of  this  company  are  haunted  with  the  expectation  that  the 
road  may  default  upon  its  obligations,  and  be  sold  under  the  hammer  on 
foreclosure,  and  the  provision  made  for  their  declining  years  swept  from 
existence.  But  this,  and  all  of  this,  is  unimportant,  compared  with  the 
the  greater  interest  of  the  people  in  their  rightful  demand  that  the  cor- 
poration created  by  them,  and  granted  vast  and  valuable  franchises, 
shall  be  managed  as  a  railroad  upon  lawful  business  principles,  in  the 
transportation  of  freight  and  passengers,  and  for  the  development  of  the 
state,  and  that  it  shall  not  be  the  toy  of  the  speculator,  and  that  the 
franchises  which  they  granted  for  nobler  purposes  shall  not  be  made  the 
instrument  of  their  ruin  and  the  degradation  of  the  state.  The  posses- 
sion of  its  stock  does  not  give  uncontrollable  right  in  the  management 
of  a  railroad  corporation.  The  right  of  the  state  that  the  corporation 
should  conform  to  the  purposes  for  which  the  law  created  it  is  wholly 
paramount  to  any  and  all  rights  of  stockholders.  It  may  not  be  doubted 
that  the  values  represented  by  these  42,000  shares  of  stock  are  entitled 
to  the  protection  of  the  court,  and  they  will  be  protected.  When  it  is 
offered  to  vote  them  with  the  legitimate  purpose  for  which  the  niajority 
of  shares  of  stock  in  a  corporation  may  be  lawfully  voted,  at  the  instance 
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of  parties  who  have  legal  authority  to  hold  and  vote  them,  they  will  be 
voted.  The  court  will  be,  moreover,  happy  to  entertain  any  proposition 
for  voting  them  which  will  result  in  the  management  of  this  road  in 
such  manner  that  it  need  not  be  wrecked;  in  such  manner  that  its  match- 
less properties  may  be  utilized  to  pay  its  obligations  as  they  mature,  and 
to  protect  its  values.  It  is  well  understood  by  the  court  that  the  mere 
fact  that  this  stock  may  not  be  voted  in  its  present  illegal  status  is  a 
menace  to  the  credit  of  the  Central  Railroad,  and  to  the  power  of  the 
court  and  of  its  receivers  to  redeem  it  for  the  benefit  of  all  concerned. 
We  have  no  doubt  that,  properly  managed  in  accordance  with  the  law, 
with  the  encouragement  of  those  who  are  friendly  to  it,  which  its  great 
importance  deserves,  th^  Central  Railroad  &  Banking  Company  cannot 
only  pay  its  obligations  as  they  mature,  but  rehabilitate  its  fortunes, 
imperiled  as  they  are  by  this  illegal  trust  voting  a  majority  of  the  stock, 
the  exercise  of  which  the  court  has  enjoined.  The  court  is  quite  as 
solicitous  to  protect  the  interest  of  the  creditors  as  of  stockholders  of 
this  great  property,  but  there  is  nothing  in  this  motion  which  will  jus- 
tify the  court  in  changing  the  order,  which  was  mainly,  indeed,  we 
may  say  almost  wholly  attributable  to  the  wisdonl,  experience,  and 
acumen  of  the  learned  circuit  judge;  an  order  intended  to  preserve 
the  property  for  the  present,  to  gather  anew  its  dissipated  assets,  and  to 
restore  it  as  speedily  as  possible  to  the  lawful  charge  of  those  who  may 
be  found  legally  entitled  to  its  management  and  control.  Let  an  order 
be  taken,  denying  the  application. 


Daniels  v.  Benedict  et  al. 
(Circuit  Covin,  D.  Colorado.    May  17, 1893.) 

1.  Jurisdiction  of  Cibouit  CJourts— Partitioit. 

The  circuit  courts  of  the  United  States,  sitting  as  courts  of  equity,  have  Jurisdic- 
tion of  suits  for  the  partition  of  land. 

S.  Partition— Fraudulent  Decrbb  of  Divorce— Evidbnob. 

Plaintiff,  decedent's  wife,  in  partition  against  trustees  under  his  will,  alleged 
that  she  agreed  that  a  suit  for  divorce  should  be  begun  against  her  on  the  sole 
ground  of  desertion,  and  that  a  decree  of  divorce  should  be  entered  therein,  in  con- 
sideration of  a  sum  of  money  needed  for  her  temporary  support;  that  such  agree- 
ment was  procured  through  decedent's  paid  agents,  when  plaintiff  was  greatly  en- 
feebled by  disease;  and  that  decedent  fraudulently  obtained  a  decree  of  divorce  on 
the  ground  of  adultery,  of  which  fact  plaintiff  did  not  learn  until  she  had  removed 
to  the  east.  Plaintiff  alleged  that  she  was  utterly  ignorant  of  the  pleadings  in  the 
suit,  and  denied  the  charge  of  adultery,  and  that,  as  soon  as  informed  thereof,  she 
brought  suit  to  vacate  the  decree.  Held^  that  the  facts  alleged  showed  a  cause  of 
action. 

8b  Same— Ck)LLATaRAX«  Attack— Extrinsic  Fraud. 

In  such  case  the  fraudulent  matter  alleged  was  extrinsic  to  the  matter  tried  by 
the  court  in  the  suit  for  divorce,  so  that  the  decree  was  open  to  attack  in  the  pres- 
ent collateral  proceeding. 

ii  Same— Collusive  Decree— "In  Pari  Delicto." 

Though  in  such  case  plaintiff  was  in  fault,  to  some  extent,  in  consenting  to  a  col- 
lusive decroe,  yet  the  parties  were  not  in  pari  delicto^  and  she  was  not  thereby 
estopped  from  attacking  the  decree. 
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^,  LiMiTATxoinH- Trusts.  ^,,.^      ^^    »  m    m    ^  ^    «^^^ 

The  suit,  belne  to  recover  property  held  in  trust  by  defenoaati,  wm  not  afleolea 
bj  the  statute  of  limitations. 
0.  Same— Pbndbnot  of  Suit,  ^  ^      ^        ,^  ^        ^^ .    *.w    «*  *i 

The  running  of  the  statute  was  also  prevented  by  the  suit  brought  In  the  liietlnw 
of  decedent  to  vacate  the  decree  of  divorce,  which  was  pending  »t  his  death,  About 
three  months  before  the  present  suit  was  brought 

Statement  by  Parkeb,  District  Judge: 

In  Equity.  The  plaintiff  in  this  case,  Lilyan  6.  Daniels,  as  the  wife 
of  William  B.  Daniels,  deceased,  brings  this  suit  in  equity,  by  her  bill 
filed,  to  have  a  partition  of  a  large  estate,  alleged  to  be  worth  as  much 
as  $2,000,000.  She  alleges  she  was  married  to  William  B.  Daniels  on 
July  8, 1882,  in  the  state  of  Connecticut;  that  they  lived  and  cohabited 
together  as  husband  and  wife  in  the  city  of  Denver;  that  William  B. 
Daniels  died  in  the  city  of  Denver  on  the  24th  of  December,  1890,  seised 
and  possessed  of  the  large  amount  of  personal  and  real  property  described 
in  the  bill.  Plaintiff  further  alleges  that  on  March  2, 1891,  the  defend- 
ants, Mitchell  Benedict,  William  G.  Fisher,  and  Lewis  C.  Ellsworth, 
caused  to  be  pr^ented  for  probate  the  will  of  the  said  husband  of  plain- 
tiff; that  defendants  conspired  to  prevent  plaintiff  from  receiving  any- 
thing from  the  estate  of  said  husband.  Plaintiff  asks  a  partition  of  said 
estate.     Plaintiff  further  alleges  in  her  bill  that — 

Some  time  before  the  1st  day  of  March,  1886»  the  said  William  B.  Daniels 
had  arbitrarily  and  wrongfully  refused  longer  to  live  or  cohabit  with  the 
plaintiff,  and  had  expelled  and  excluded  her  from  bis  and  her  residence  and 
home  in  the  city  of  Denver,  and  had  from  such  time  thereafter  refused  and 
neglected  to  maintain  or  support  her,  or  to  furnish  any  means  whatever  for 
her  maintenance  or  support,  so  that  being,  through  the  power  and  influence 
of  her  said  husband,  deprived  of  friends  in  the  city  of  Denver,  and  being 
without  money,  she  was  compelled  to  leave  said  city  of  Denver,  and  to  find  a 
home  and  friends  and  assistance  elsewhere;  that  thereupon  she  removed  tem- 
porarily to  the  city  of  Cheyenne,  in  the  then  territory,  but  now  state,  of  Wy- 
oming; that,  while  residing  at  said  city  of  Cheyenne,  she  became  severely  and 
dangerously  ill,  among  strangers,  and  without  money;  that  her  mind,  as  well 
as  her  body,  had  become  greatly  impaired,  and  at  times  she  was  wliolly  bereft 
of  reason  and  consciousness,  and  at  all  times  during  her  said  illness,  when 
not  wholly  unconscious  and  mentally  irresponsible,  she  was  only  partially 
able  to  think  or  act,  and  was  at  all  of  said  times  unable  to  act  intelligently 
or  advisedly;  that,  while  so  ill  and  in  such  condition,  she  was  approached  and 
surrounded  by  the  agents,  employes,  and  emissaries  of  the  said  William  B. 
Daniels,  and  a  settlement  of  her  domestic  troubles  and  difficulties  with  the 
said  Daniels  was  proposed  by  the  agents,  emissaries,  and  confederates  pro- 
cured and  paid  by  the  said  Daniels;  that,  while  in  the  condition  before  men- 
tioned, it  was  represented  to  and  urged  upon  her  that  her  said  husband,  the 
said  William  B.  Daniels,  would  never  live  or  cohabit  with  her  again;  that 
he  would  not  support  her,  or  furnish  means  for  her  support;  that  he  bad  be- 
come thoroughly  estranged;  that  he  would  use  his  great  wealth  and  his  influ- 
ence in  the  city  of  Denver  to  cause  her  to  be  ostracized  and  practically  driven 
and  banished  from  the  said  city  of  Denver,  and  that  she  would  be  unable  to 
assert  or  recover  her  marital  rights  except  by  long,  tedious,  and  expensive 
litigation;  that  pending  such  litigation  she  would  have  no  means  of  support:* 
and  that,  for  all  of  said  reasons,  it  would  be  better  and  wiser  for  her  to  accept 
terms  ^om  her  said  husband*  and  that  he  was  anxious  to  procure  a  divorce. 
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The  plaintiff  farther  states  that  the  person  who  made  such  representations 
and  arguments  pretended  to  be  a  friend  to  her,  and  pretended  to  be  f^reatly 
shocked  and  indignant  at  the  conduct  of  the  said  William  B.  Daniels;  that 
she  fully  confided  in  said  person,  and  believed  that  he  truly  was  what  he  pre- 
tended to  be,  and,  so  believing,  put  full  faith  and  confidence  in  him;  and  that 
she  thereupon  authorized  and  caused  said  person  to  open  negotiations  with 
her  said  husband,  or  liis  attorneys,  for  the  purpose  of  effecting  some  kind  of 
a  settlement  or  adjustment  between  them. 

Tlie  plaintiff  further  states  that  on  or  about  the  1st  day  of  March,  1886, 
while  she  was  still  ill  in  body  and  in  mind,  and  unable  to  attend  to  business, 
and  while  in  great  distress,  mental  as  well  as  physical,  as  before  stated,  the 
said  person  reported  to  the  plaintiff  that  the  said  William  B.  Daniels  de- 
sired to  he  freed  from  the  bond  of  matrimony  then  existing  between  him  and 
the  plaintiff,  and  the  said  person,  for  the  purpose  of  procuring  the  consent  of 
the  plaintiff,  represented  to  her  that  a  suit  might  be  commenced  in  one  of  the 
courts  of  the  state  of  Colorado  by  the  said  William  B.  Daniels,  as  plaintiff, 
against  her  as  defendant,  on  the  ground  that  she  (the  plaintiff)  had  abandoned 
and  deserted  the  said  William  B.  Daniels,  and  that  if  such  charge  were  not 
denied,  and  said  suit  were  not  defended,  he,  the  said  William  B.  Daniels, 
could  and  would  procure  a  divorce  upon  the  said  ground  of  desertion  and 
abandonment;  and  that  for  the  purpose  of  procuring  the  assent  of  the  plain- 
tiff to  said  arrangement  the  said  Daniels  offered  to  pay  to  her  a  sum  of  money 
sufficient  to  meet  her  then  pressing  wants  and  necessities,  and  to  make  her 
for  a  time  free  from  financial  embarrassment,  but  which  sum  so  offeiM  was 
wholly  out  of  proportion  to  the  ability  of  the  said  Daniels  to  pay,  and  wholly 
insufficient  to  enable  the  plaintiff  to  keep  and  maintain  herself  in  the  station 
of  life  to  which  she  had  been  accustotned,  or  commensurate  with  her  position 
and  standing  as  the  wife  of  the  said  William  B.  Daniels.  The  plaintiff,  being, 
as  before  stated,  in  great  distress,  bodily  and  mentally,  being  thereto  advis^ 
and  urged  by  said  person,  whom  she  still  implicitly  trusted,  and  being  then 
dependent  upon  strangers,  consented  and  agreed  that  a  suit  might  be  com- 
menced against  her  in  one  of  the  courts  of  the  state  of  Colorado  for  the  pur- 
pose of  enabling  the  said  William  B.  Daniels  to  procure  a  decree  of  divorce 
upon  the  ground  of  desertion  and  abandonment,  as  before  stated,  but  upon 
no  other  ground  whatever.  That  pursuant  to  said  arrangement  the  plaintiff, 
then  being  at  Cheyenne,  still  sick  and  ill.  and  unable  to  move  or  travel  of  her 
own  accord  or  without  help,  was  brought  or  carried  into  this  state  at  the 
inatance  and  by  the  procurement  of  the  said  William  B.  Daniels,  and  under 
the  control  of  his  agents  and  emissaries,  and  while  in  said  state  a  paper  pur- 
porting to  be  a  writ  of  summons  in  said  suit  of  William  B.  Daniels  against 
her  was  served  or  pretended  to  have  been  served  upon  her,  and  she,  at  the 
instance  of  the  .agents,  emissaries,  and  confederates  of  the  said  William  B. 
Daniels,  was  induced  to  and  did  accept  service  of  said  writ  or  paper,  being 
informed  at  the  time,  and  still  believing,  that  the  complaint  in  said  suit,  and 
the  ground  therein  staled  for  the  divorce  to  be  obtained,  was  abandon- 
ment and  desertion  only;  that  at  said  time  she  was  still  sick  and  ill,  men- 
tally and  bodily;  that  she  was  then  at  a  house  surrounded  by  persons  and 
servants  provided  by  the  said  William  B.  Daniels,  and  had  but  little  if 
any  control  over  herself,  and  during  all  of  said  time  was  wholly  and  com- 
pletely under  the  dominion,  influence,  control,  and  supervision  of  the  said 
William  B.  Daniels,  his  agents,  servants,  emissaries,  and  confederates,  and 
in  all  things  was  made  to  do,  and  did  do,  as  said  Daniels,  or  his  agents  or 
confederates  did  or  desired,  until  said  decree  of  divorce  was  procured;  that 
afterwards,  on  or  about  the  16th  day  of  March,  1886,  she  was  informed 
that  the  decree  of  divorce  had'  been  rendered  in  said  cause  upon  the  ground 
before  mentioned,  but  she  was  uot  then  informed,  nor  did  she  in  any  manner 
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have  reason  to  fear  or  suspect,  that  the  said  divorce  had  been  procured  upon 
any  other  ground  or  statement  than  that  of  desertion  and  abandonment,  aa 
aforesaid;  that  thereafter  she  soon  departed  from  the  state  of  Colorado,  and 
commenced  to  reside  at  the  city  of  Chicago,  in  the  state  of  Illinois,  and  con-> 
tinued  there  to  reside  until  she  removed  to  the  city  of  New  York,  in  the 
state  of  New  York,  where  she  now  resides. 

The  plaintiff  further  represents  that  for  a  long  time  after  the  said  16th  day 
of  March,  1886,  and  after  her  removal  to  said  city  of  Chicago,  she  remained 
seriously  and  dangerously  111,  and  did  not  recover  her  health  until  during  the 
summer  of  1887;  that  during  all  of  said  time  her  mind  was  so  enfeebled 
by  her  continued  illness  and  ptiysical  weakness  that  she  was  wholly  una- 
ble to  give  any  attention  or  consideration  to  her  affairs,  and  by  this  time, 
owing  to  the  expense  caused  by  her  illness,  she  was  again  without  money; 
that  about  this  time,  and  not  before,  she  learned  that  the  decree  of  divorce 
in  said  suit  had  been  procured  upon  the  ground  that  she  (the  plaintiff)  had 
been  guilty  of  adultery  with  a  certain  person  named  in  the  complaint  in  that 
suit,  and  that  the  charge  of  abandonment  and  desertion  had  not  been  made 
in  said  suit;  that  soon  thereafter  she  learned  and  discovered  that  she  had  been 
deceived,  duped,  misled,  and  inveigled  by  the  agents,  emissaries,  and  confed- 
erates of  the  said  William  B.  Daniels  into  giving  her  consent  to  the  decree  of 
divorce  upon  the  ground  stated  and  alleged  in  the  complaint  therein,  and  in 
the  decree  of  divorce,  and  she  then  learned  that  the  said  person  who  came  to 
her  b^ore  said  1st  day  of  March,  1886,  and  who  professed  to  be  her  friend, 
and  wno  also  professed  to  be  so  greatly  shocked  and  indignant  at  the  conduct 
of  the  said  William  B.  Daniels  towards  your  plaintiff,  was  a  spy  and  detective 
who  had  been  procured,  employed,  and  paid  by  the  said  Daniels  for  the  pur- 
pose of  deceiving,  duping,  and  leading  the  plaintiff  into  the  scheme  and  plan 
devised  and  concocted  by  the  said  Daniels,  his  agents,  attorneys,  employes, 
and  confederates,  and  which  was  caiTied  out  as  aforesaid. 

The  plaintiff  further  states  that  she  never  saw  the  complaint  in  said  suit, 
nor  was  the  same  ever  read  to  her,  nor  the  contents  thereof  in  any  manner 
stated  to  her.  She  further  avers  that  she  did  not  read  the  paper  stated  to  be 
a  summons,  nor  was  the  same  read  to  her,  nor  was  she  then  able,  physically 
or  mentally,  to  read  and  understand  the  same,  and  that  she  signed  the  accept- 
ance of  service  thereon  at  the  request  and  instigation  of  one  of  the  agents  and 
confederates  of  the  said  William  B.  Daniels,  on  his  representation  that  it  was 
a  mere  formal  matter,  and  at  said  time  she  had  full  faith  and  confidence  in 
the  integrity  and  good  faith  of  the  person  at  whose  solicitation  she  signed  the 
same,  and  then  believed  that  the  said  suit,  then  commenced  for  the  purpose 
of  divorce,  charged  her  with  desertion  and  abandonment  only,  and  she  did 
not  know,  nor  did  she  have  in  the  slightest  manner  any  suspicion,  that  any 
fraud,  trick,  or  deception  was  intended  to  be  practiced  upon  her. 

And  the  plaintiff  expressly  charges  that  the  said  statements  in  said  com- 
plaint made,  accusing  her  of  adultery  with  the  person  therein  named,  were 
and  are  absolutely  and  wholly  false;  and  she  expressly  charges  that  the  evi- 
dence given  at  the  pretended  trial  or  hearing  of  said  cause,  at  which  she  was 
not  present,  and  which  occurred  without  her  knowledge,  was  false  and  fraud- 
ulent; and  she  avers  and  charges  that  the  persons  who  testified  were  suborned 
by  the  said  William  B.  Daniels,  or  some  of  his  agents  or  confederates,  and  by 
money  paid  to  them  by  the  said  William  B.  Daniels,  or  paid  to  them  by  some 
of  his  agents  or  confederates,  were  induced  to  give  and  did  give  false,  foul, 
and  perjured  testimony  against  the  plaintiff  In  said  suit,  and  that  by  virtue 
of  said  false,  foul,  and  perjured  testimony  only  was  the  said  decree  of  divorce 
in  said  suit  procured. 

And  the  plaintiff  further  states  and  charges  that,  when  she  first  heard  that 
the  divorce  had  been  procured  in  said  suit  upon  the  ground  of  adultei-y,  she 
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began  to  make  diligent  inquiries,  and  continued  making  them  until  she 
learned  all  the  facts  which  could  then  be  ascertained,  and  that,  as  soon  as  she 
became  convinced  that  the  fraud  and  deception  hereinbefore  mentioned  had 
been  practiced  upon  her,  she  caused  to  be  commenced  a  suit  in  the  county 
court  of  said  county  of  Arapahoe,  in  which  said  divorce  had  been  obtained, 
to  set  aside,  annul,  and  cancel  said  decree,  on  the  ground  of  fraud,  and  which 
said  suit  was  still  pending  and  undetermined  on  the  24tb  day  of  December, 
1890,  when  the  said  William  B.  Daniels  departed  this  life  as  aforesaid. 

The  plaintiff  further  charges  that  the  said  decree  of  divorce  was  and  is  oth- 
erwise void,  invalid,  and  of  no  effect,  for  the  reason  that  the  said  county 
court  of  the  county  of  Arapahoe,  under  the  constitution  and  laws  of  the  state 
of  Colorado,  did  not  have  and  could  not  have  jurisdiction  of  any  suit  for  di- 
vorce; and  she  avers  and  charges  that  said  decree  of  divorce  in  said  pretended 
cause  was  and  is  utterly  null  aud  void  for  want  of  jurisdiction  by  said  court 
over  the  subject-matter  therein,  or  of  the  person  of  the  defendant. 

To  the  bill,  William  C.  Daniels  files  a  demurrer,  and  for  cause  thereof 
says — 

That  the  said  complainant  hath  not,  by  her  said  bill,  made  such  a  case  as 
entitles  her,  in  a  court  of  equity,  to  any  relief  from  or  against  this  defendant* 
touching  the  matters  contained  in  the  said  bill,  or  of  any  such  matters;  and 
that  it  appears  by  the  said  complalnant^s  own  showing,  by  her  said  bill  of 
complaint,  that  the  said  complainant  Is  not  entitled  to  the  relief  prayed  by 
her  said  bill  against  this  defendant. 

Sarah  M.  Kenyon  and  William  D.  Kenyon,  two  of  the  legatees  under 
the  will,  file  a  demurrer,  and  for  cause  thereof  say — 

That  said  bill  does  not  contain  such  statement  of  facts,  nor  does  it  contain 
any  matter  of  equity,  entitling  the  plaintiff  to  any  relief  against  these  defend- 
ants. And  the  said  bill  shows  upon  its  face  that  this  court  has  no  jurisdic- 
tion of  the  subject-matter  of  the  cause  of  action  therein  set  forth. 

The  other  defendants  in  the  case  file  demurrers  of  the  same  character, 
setting  out  as  cause — 

That  the  said  complainant  hath  not,  in  and  by  her  said  bill,  made  or  stated 
such  a  case  as  doth  or  ought  to  entitle  her  to  any  relief,  as  thereby  sought 
and  prayed  for,  from  or  against  any  one  of  the  said  defendants. 

Demurrers  overruled.  ^ 

W.  S.  Decker  and  T.  J.  O^D(mneU,  {Hugh  Butler  and  Hatch  &  Warren^ 
of  counsel,)  for  complainant. 

Mitchell  Benedict  and  Alford  C.  Phdps^  for  Ellsworth,  Parnell,  Oroke  & 
Fisher. 

Mitchell  Benedict^  pro  se. 

Oeo,  J.  Boaly  for  Hart. 

IJios.  M.  Pattcraoriy  Wm.  P.  BWumse^  Chas.  HartzeU^  and  /.  McD.  Pat- 
teraoUf  for  Daniels. 

Parker,  District  Judge,  (after  stating  the  facts  as  aboveJ)  This  is  a  suit 
in  equity  for  partition^  The  plaintiff  claims  that  she,  as  the  wife  of 
William  B.  Daniels,  deceased,  under  the  laws  of  Colorado,  is  entitled  by 
inheritance  to  one  half  the  property  of  which  he  died  seised;  that  there 
was  but  one  child  to  inherit  from  the  said  Daniels, — ^his  son,  William  C. 
Daniels.     There  can  be  no  doubt  that  courts  of  equity  have  concur- 
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rent  jurisdiction  with  courts  of  law  of  suits  for  partition.  Pom.  Eq.  Jur. 
§§  140, 174, 1387 ;  Story,  Eq.  Jur.  §§  646, 658.  In  the  last  of  these  sec- 
tions  the  law  is  thus  stated  by  that  learned  jurist: 

"The  courts  [^meaning  courts  of  equity]  have  assumed  a  general  concurrent 
juriadiction  with  courts  of  law  in  all  cases  of  partition.  So  that  it  is  not 
now  deemed  necessary  to  state  in  the  bill  any  {>articular  ground  of  equitable 
interference.** 

Mr.  Justice   Brewer,  in  Smdting  Co.  v.  Rucker^  28  Fed.  Rep.  220, 
fully  recognized  and  declared  the  rule  upon  this  subject.     There  can  be 
.  no  doubt  about  this  court,  as  a  circuit  court  of  the  United  States,  sitting 
as  a  court  of  equity,  having  jurisdiction  of  this  suit  in  partition. 

But  it  is  claimed  that  plaintiff  is  not  entitled  to  any  interest  in  the  es- 
tate of  William  B.  Daniels,  because  at  the  time  of  his  death  she  was  not 
his  wife,  because  upon  or  about  March  16, 1886,  she  was  divorced  a  rin- 
culo  matriTnonii  from  the  said  Daniels  by  a  decree  of  the  county  court  of 
Arapahoe  county,  Colo.  The  fact  that  she  was  so  divorced  is  fully  set 
out  in  the  bill,  but  it  is  further  averred  that  said  divorce  was  obtained 
by  deceit,  misrepresentations,  duress,  chicanery,  and  fraud,  and  that, 
therefore,  this  court  should  disregard  the  same.  If  the  facts  are  proven 
as  alleged,  certainly  a  case  of  fraud  will  be  shown.  But  can  this  court 
disregard  the  decree  of  divorce  of  the  county  court  of  Arapahoe  county, 
if  the  same  is  shown  to  have  been  obtained  by  fraud?  If  it  cannot,  such 
decree  is  a  barrier  against  any  decree  of  partition  by  this  court,  because 
plaintiff  has  no  interest  in  the  property  to  be  partitioned.  It  is  well  es- 
tablished that  a  court  will  not  set  aside  a  judgment,  or  disregard  the 
same,  because  it  was  founded  on  a  fraudulent  instrument  or  perjured  tes- 
timony, or  on  any  matter  intrinsic.t-o  the  matter  tried  by  the  first  court, 
or  on  a  fraud  ^n  the  matter  on  which  the  decree  was  rendered.  But  it 
is  equally  well  settled  that  a  court  of  equity  will,  on  account  of  fraud 
growing  out  of  matter  extrinsic  or  collateral  to  the  matter  tried  by  the 
first  court,  set  aside  or  annul  a  judgment  or  decree  between  the  same 
parties.  Mr.  Justice  Miller,  in  U.  S.  v.  Throckmorton^  98  U.  S.  61, 
said: 

"But  there  is  an  admitted  exception  to  this  general  rule  in  cases  where,  by 
reason  of  something  done  by  the  successful  party  to  a  suit,  there  was  in  fact 
no  illusory  trial  or  deception  of  the  issue  in  the  case.  When  the  unsuccessful 
party  has  been  prevented  from  exhibiting  fully  his  case,  by  fraud  or  decep- 
tion, or  deception  practiced  on  him  by  his  opponent,  as  by  keeping  him  away 
from  court  by  a  false  promise  of  a  compromise;  or  where  the  defendant  never 
had  knowledge  of  the  suit,  being  kept  in  ignorance  by  the  acts  of  the  plain- 
tiff; or  where  an  attorney  fraudulently  or  without  authority  assumes  to  rep- 
resent a  party,  and  connives  at  his  defeat;  or  where  the  attorney,  regularly 
employed,  corruptly  sells  out  his  client's  interest  to  the  other  side, — these  and 
similar  cases  which  show  that  there  has  never  been  a  real  contest  in  tiie  trial 
or  hearing  of  the  case  are  the  reasons  for  which  a  new  suit  may  be  sustained 
to  set  aside  and  annul  the  former  judgment  or  decree,  and  open  the  case  for  a 
new  and  a  fair  hearing." 

The  court,  speaking  in  reference  to  authorities  referred  to  in  the  above- 
named  opinion,  says: 
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'*In  all  these  cases,  and  many  others  which  have  been  examined,  relief  has 
been  granted  on  the  ground  that,  by  some  fraud  practiced  directly  upon  the 
party  seeking  relief  against  the  judgment  or  decree,  that  party  has  been  pre- 
vented from  presenting  all  of  his  case  to  the  court." 

A  fraud  practiced  in  the  procurement  of  a  judgment  will  furnish 
grounds  for  attacking  it  in  a  collateral  proceeding.  Mayor,  etc. ,  v.  Brady ^ 
116  N.  Y.  599,  22  N.  E.  Rep.  237;  Murphy  v.  De  Framjce,  101  Mo.  151, 
13  S.  W.  Rep.  756;  Haas  v.  Bmng%,  42  Minn.  63,  43  N.  W.  Rep.  797; 
Siurw  V.  Stum.,  131  111.  309,  23  N.  E.  Rep.  410.  The  same  rule  ap- 
plies, in  regard  to  attacking  it  for  fraud,  to  a  decree  of  divorce,  as  the 
one  applicable  to  any  other  judgment  or  decree.  2  Freem.  Judgm.  p. 
860,  §  489,  says: 

••Decrees  of  divorce  may,  when  obtained  by  fraud,  be  vacated  in  the  same 
manner  and  under  the  same  circumstances  whicli  would  warrant  the  vacation 
of  any  other  decree,  although  the  party  who  obtained  the  fraudulent  judg- 
ment has  contracted  another  marriage.  '* 

Mr.  Black,  (1  Judgm.  §  320,)  says: 

•'Aside  from  legislation,  the  courts  will  generally  hear  motions  to  vacate 
divorce  judgments  on  the  same  grounds  and  conditions  as  any  other  judg- 
ments, except,  perhaps,  that  they  proceed  with  greater  caution,  and  with 
more  anxious  care  of  the  intervening  rights  of  strangers." 

The  above  rule  is  sustained  by  Adains  v.  Adams^  51  N.  H.  388;  Ed- 
son  V.  Edson,  108  Mass.  590;  2  Kent,  Comm.  655;  Story,  Confl.  Laws, 
597.     In  Fermor^s  Case,  3  Coke,  77,  78,  it  is  declared  that — 

"The  law  so  abhors  fraud  and  covin  that  all  acts,  as  well  judicial  as  others, 
and  which  of  themselves  are  just,  yet  being  mixed  with  fraud  and  deceit,  are 
in  judgment  of  law  wrongful  and  unlawful." 

Without  multiplying  authorities,  which  may  be  done,  I  take  it  that  the 
true  rule  is  that  a  decree  of  divorce  stands  on  the  same  footing  as  every 
other  judgment  or  decree,  and,  if  obtained  by  fraud  growing  out  of  mat- 
ter extrinsic  or  collateral  to  the  matter  tried  by  the  court  rendering  the 
decree,  it  will  be  set  aside  or  disregarded. 

The  next  question  which  presents  itself  is,  does  this  court  have  juris- 
diction in  this  case?  We  have  seen  that  there  is  no  doubt  about  its  hav- 
ing jurisdiction  to  make  partition.  If  so,  can  it,  in  the  exercise  of  this 
jurisdiction,  so  far  listen  to  an  attack  on  the  decree  of  the  county  court 
of  Arapahoe  county  as  to  disregard  it  as  fraudulent,  if  such  fraud  is 
proven?  The  law  seems  to  be  well  settled  by  numerous  decisions  of  the 
supreme  court  of  the  United  States  that  it  can.  The  last  utterance  by 
the  supreme  court  on  the  subject  is  found  in  MarshaU  v.  Holmea^  141  U. 
8.  589,  12  Sup.  Ct.  Rep.  62.  The  effect  of  the  decision  in  the  above 
case  is  that  the  federal  court  cannot  require  the  state  court  to  set  aside 
or  vacate  the  judgment,  but  it  ma}^  as  between  the  parties  before  it,  if 
the  facts  justify  such  relief,  adjudge  that  the  party  practicing  the  fraud 
shall  not  enjoy  the  inequitable  advantage  obtained  by  his  fraudulent  de- 
cree.    The  principle  announced  is: 

"A  circuit  court  of  the  United  States,  in  the  exercise  of  its  equity  powers, 
and  where  diverse  citizenship  gives  jurisdiction  over  the  parties,  may  deprive 
v.50F.no.5— 23 
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a  part  J  of  the  benefit  of  a  Judgment  fraudulently  obtained  by  Mm  in  a  state 
court,  ii  the  circumstances  are  such  as  would  authorize  relief  by  a  federal 
court  If  the  Judgment  had  been  rendered  by  it,  and  not  by  a  state  court,  as  a 
decree  to  that  effect  does  not  operate  on  the  state  court,  but  on  the  parties."* 

The  above  doctrine  is  fully  sustained  by  Arrowsmith  ▼.  Oleason^  129 
U.  S.  86,  9  Sup.  Ct.  Rep.  237.  The  whole  subject  was  fully  considered 
in  Johnscm  ▼.  Waters,  111  U.  8.  640,  667,  4  Sup.  Ct.  Rep.  619.  The 
court  in  that  case  snid: 

''The  most  solemn  transactions  and  Judgments  may,  at  the  instance  of  the 
parties,  be  set  aside  or  rendered  inoperative  for  fraud.  The  fact  of  being  a 
party  does  not  estop  a  person  from  obtaining,  in  a  court  of  equity,  relief 
against  fraud.  It  is  generally  parties  that  are  the  victims  of  fraud.  The 
court  of  chancery  is  always  open  to  bear  complaints  against  it,  whether  com- 
mitted in  pais,  or  in  or  by  means  of  judicial  proceedings.  In  such  cases  the 
court  does  not  act  as  a  court  of  review,  nor  does  it  inquire  into  any  inequal- 
ities or  errors  of  proceeding  in  another  court;  but  it  will  scrutinize  the  con- 
duct of  the  parties,  and,  if  It  finds  that  they  have  been  guilty  of  fraud  in  ob- 
taining a  judgment  or  decree,  it  will  deprive  them  of  the  benefit  of  it,  and  of 
any  inequitable  advantage  which  they  have  derived  under  it." 

The  same  rule  is  declared  in  Gaines  v.  Fumtea^  92  II.  S.  10,  and  in  Bat' 
raw  v.  HunUm,  99  U.  S.  80. 

There  is  no  doubt  in  my  mind  that  the  tribunal  and  the  form  of  action 
have  been  properly  selected.  There  is  no  doubt  but  the  bill  of  complaint 
in  this  case  sets  up  suflBcient  facts  to  show  a  case  of  procuring  a  decree 
by  fraud;  and  therefore  it  sets  out  sufficient  facts  to  constitute  a  cause 
of  action,  and  to  authorize  the  relief  prayed. 

Some  fault  may  be  attributed  to  the  plaintiff,  growing  out  of  her  con- 
duct in  the  divorce  proceedings  in  the  county  court  of  Arapahoe  county. 
But  certainly,  from  the  facts  alleged  in  the  bill,  the  parties  were  not  in 
pari  delicto;  that  is,  they  were  not  equally  blameworthy.  In  such  case 
a  court  of  equity  will,  in  furtherance  of  justice  and  a  sound  public  policy, 
aid  the  one  who  is  comparatively  the  more  innocent.  1  Pom.  Eq.  Jur. 
§  403;  2  Pom.  Eq.  Jur.  §  941.  It  cannot  be  asserted  that  plaintiff 
is  estopped  by  her  conduct  from  proceeding  in  this  form  of  action, 
although  the  effect  may  be  to  disr^ard  or  treat  as  a  nullity  the  decree 
of  divorce  granted  by  the  county  court  of  Arapahoe  county;  for  she  was 
not  in  a  condition  to  assert  her  rights  in  that  court,  and  she  must  have 
been  in  that  condition  before  she  can  be  estopped  from  attacking  the 
decree  rendered  against  her. 

The  statute  of  limitations  was  alluded  to  in  the  argument  of  the  de« 
murrers  as  being  a  bar  to  the  plaintiff's  recovery,  although  this  is  not 
aet  out  as  a  cause  of  demurrer.  This  is  a  suit  to  recover  property  by 
plaintiff  that  is  held  in  trust  for  her  by  defendants.  If  she  has  any 
property  rights  in  this  large  estate,  then  the  holding  of  the  property 
which  belongs  to  her  creates  an  express  trust  in  her  favor.  To  such  a 
trust  relation  the  statute  of  limitation  has  no  application.  Lewis  ▼•  Haw^ 
HnSf  23  Wall.  119.  The  principal  aim  of  this  suit  is  to  obtain  partition 
of  property,  and  an  incident  thereto  is  to  disregard  or  treat  as  a  nullity 
the  decree  of  divorce.    BesideSi  by  the  all^ations  of  the  bill  the  plain- 
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tiff,  as  soon  as  she  discovered  the  fraud  which  had  been  practiced  upon 
her,  brought  a  suit  in  the  county  court  of  Arapahoe  county  to  set  aside 
and  annul  the  decree  of  divorce  on  the  ground  of  fraud.  This  suit  was 
pending  on  the  24th  of  December,  1890,  when  William  B.  Daniels  died. 
Then,  on  April  2, 1891,  she  brought  this  suit  in  this  court*  The  point 
is  presented  in  the  brief  of  counsel  for  plaintiff  in  support  of  the  all^a- 
tion  in  the  bill,  that  the  county  court  of  Arapahoe  county ,  under  the 
constitution  and  laws  of  Golorsido,  did  not  have,  and  could  not  have, 
jurisdiction  of  any  suit  for  divorce.  It  is  not  necessary,  in  passing  on 
the  several  demurrers  to  the  bill,  to  pass  on  the  question  involved  in  this 
proposition.  It  is  a  question  of  such  delicacy,  and  one  which  may  be 
so  far-reaching  in  its  effects,  that  I  prefer  that  it  should  be  settled,  if  to 
be  settled  at  fdl,  by  my  Brother  Hallbt,  who  is  more  familiar  with  the 
constitution  and  laws  of  Colorado  than  I  am,  and,  because  of  his  large 
experience  on  the  supreme  bench  of  the  state  and  on  the  federal  bench, 
is  much  better  qualified  than  I  am  to  pass  on  this  question. 

The  demurrers  of  William  C.  Daniels,  Sarah  M.  Eenyon,  and  William 
D.  Kenyon,  Lewis  G.  Ellsworth,  Laura  Pamell,  Henry  Martyn  Hart,  and 
Thomas  B.  Croke,  Mitchell  Benedict,  and  William  O.  FisheCi  are  over- 
ruled. 


Natioval  Ezcet.  Bank  of  Dallas  v.  Bisal,  (two  oases.) 

iOinuU  Ctmrt,  D.  Masaaehu&ettB.    May  4,  UUL} 
Nos.  2,978,  a,93U 

1.  BurKs-^ToLLBcmoHs—DBATTs— Rights  07  Owksb— Spboitio  FB00Kn>8. 

A  bank  which  had  received  a  draft  for  ooUection  sent  it  to  its  oorrespondeat  bank 
at  the  residence  of  the  drawee,  and  the  draft  was  paid  to  such  correspondent. 
There  were  no  mutual  accounts  between  the  two  banks,  but  it  was  the  custom  of 
the  correspondent  to  remit  the  proceeds  of  coUections  at  stated  periods.  Held 
that,  until  this  remittance  was  made,  or  the  principal  bank  had  ffiven  the  original 
owner  of  the  draft  credit  for  the  avails,  the  original  owner  of  the  draft,  as  the  owner 
of  Uie  proceeds  thereof,  was  entitled  to  recover  them  from  the  correspondent  bank. 

1  8am8— PilncBiiT— Dbbtob  and  Cbbditob. 

Though  the  correspondent  was  the  agent  of  the  first  bank,  and  payment  to  it  was 
to  that  extent  a  payment  to  the  principal,  yet  untU  the  proceeds  were  actually  re- 
mitted to  «uch  principal,  and  mingled  with  its  general  funds,  or  were  so  credited, 
the  owner  of  the  draft  had  the  option  to  decline  to  consider  it  hia  debtor,  and  to 
daim  the  proceeds  in  the  hands  of  the  agents 

L  Bamb— Insolvbnct—- Liability  o7  Rbobivbb. 

Where  the  principal  fails,  and  a  receiver  is  appointed,  he  takes  the  proceeds  of 
the  draft,  when  remitted  to  him,  subject  to  the  same  right  of  reclamation  by  the 
owner  that  the  latter  had  as  against  the  agent. 

A  Bamb— Sbt-Off— Pabtibs. 

Where,  in  such  a  case,  there  are  mutual  accounts  between  the  two  banks,  the 
right  of  the  agent  to  set  off  the  amount  of  the  collection  against  the  principal's  in- 
debtedness to  it  cannot  be  adjudicated  in  a  suit  in  equity  between  the  owner  of  the 
draft  and  the  principal  without  making  such  agent  a  party* 

In  Equity. 

It  appears  from  the  allegations  of  the  bill  that  plaintiff  sent  to  the 
Uaverick  Bapk  two  drafts  for  collection  and  credit  on  general  account^ 
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payable,  one  in  Fall  River  and  the  other  in  Taunton,  and  the  Maverick 
Bank  sent  the  first  to  the  Massasoit  Bank,  at  Fall  River,  for  collection  and 
credit,  and  the  other  to  the  Taunton  National  Bank  at  Taunton,  and  on 
October  31,1891,  the  Massasoit  Bank  and  the  Taunton  Bank  collected  the 
two  drafts,  and  credited  their  amount  to  the  Maverick  Bank,  and  mailed 
letters  to  the  Maverick  Bank  stating  that  they  had  done  so.  October 
81st  was  the  last  day  that  the  Maverick  Bank  did  business,  it  being 
taken  charge  of  the  next  day  by  a  national  bank  examiner,  and  closed,  by 
the  direction  of  the  comptroller  of  the  currency.  The  letters  written  by 
the  Massasoit  Bank  and  the  Taunton  Bank  did  not,  therefore,  arrive  until 
after  the  failure,  and  consequently  no  entry  of  credit  on  account  of  these 
drafts  was  made  by  the  Maverick  Bank  to  the  plaintiff.  At  the  close  of 
business  on  October  81st  there  was  a  balance  on  general  account,  including 
this  draft,  due  from  the  Massasoit  National  Bank  to  the  Maverick  Bank, 
of  $144.04,  which  was  subsequently  set  off  against  collections  made  for 
the  Massasoit  Bank  by  the  defendant  as  receiver  of  the  Maverick  Bank. 
The  Taunton  Bank  had  no  mutual  account  with  the  Maverick  Bank,  and 
was  in  the  habit  of  remitting  the  proceeds  of  paper  sent  it  by  the  Maver- 
ick Bank  for  collection  every  five  days,  and  sent  a  check  for  the  amount 
of  the  draft  collected  by  them  to  the  receiver.  The  usage  between  the 
plaintiff  and  the  Maverick  Bank,  as  set  forth  in  the  bills,  was  that  the 
Maverick  Bank  credited  the  amounts  of  drafts  sent  it  by  the  plaintiff  for 
collection  on  the  day  the  same  were  collected  on  general  account,  and 
did  not  keep  the  proceeds  of  such  drafts  separate,  but  mingled  them 
with  its  funds,  and  this  was  done  with  the  knowledge  of  the  plaintiff. 
The  plaintiff  files  these  bills,  claiming  to  be  entitled  to  receive  from  the 
receiver  the  amount  of  these  two  drafts  in  full. 

Ropes^  Gray  &  Loring^  for  complainant. 

Hutchina  &  Wheder^  for  defendant. 

Putnam,  Circuit  Judge.  These  two  cases  were  submitted  together  on 
bill  and  demurrer.  If  the  opinion  of  Judge  Colt,  handed  down  in 
this  court  March  11,  1892,  in  Bank  v.  Beal,  49  Fed.  Rep.  606,  had 
been  to  the  same  point  as  now  arises,  I  would  be  bound  by  it;  but  it 
was  not.     It,  however,  states  a  rule  which  is  useful  here,  as  follows: 

"When  payment  was  made  and  credit  given,  it  seems  to  me  the  Maverick 
Bank  ceased  to  be  agent  of  the  complainant,  and  the  relationship  between  the 
two  became  that  of  debtor  and  creditor." 

In  Commercial  Nat.  Bank  v.  HamiUon  NaU  Bank^  42  Fed.  Rep.  880, 
Judge  Gresham  seems  to  have  expressed  the  opinion  that,  notwiliistand- 
ing  credit  given  by  a  collecting  agent  having  the  same  relations  which 
the  Maverick  National  Bank  has  to  this  case,  the  primary  owner  might 
make  claim  against  the  subordinate  agent  until  the  subordinate  agent 
had  actually  remitted;  but  I  am  concluded  by  the  rule  laid  down  by 
Judge  Colt,  and,  as  I  state  further  on,  the  cases  at  bar  do  not  require 
any  consideration  of  the  conclusions  of  Judge  Gresham  on  this  particu- 
lar point.  The  facts  in  No.  2,978,  in  which  payment  was  madu  to  the 
Taunton  National  Bank,  are  in  the  simplest  form  for  the  preservation  of 
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oomplaibant's  title  to  the  bill  or  draft  and  its  proceeds,  and  for  the  ap- 
plication of  the  principles  which  seem  to  me  to  underlie  these  suits. 
In  that  case  there  were  no  mutual  accounts  between  the  Ideal  bank  and 
the  Maverick;  so  that,  after  payment  to  the  former,  the  proceeds  were 
held  by  it  free  from  any  equities  of  its  own,  and  segregated  throughout 
from  all  other  transactions.  Consequently  the  owner,  whoever  the 
owner  might  be,  could  have  identified  and  followed  the  avails  as  easily 
as  he  could  have  identified  or  followed  the  draft  or  bill  itself.  In  this 
case.  No.  2,978,  the  &ct  that  the  indorsements  on  the  draft  or  bill  were 
made  expressly  ^'for  collection"  did  not  change  the  nature  of  the  trans- 
action, and  are  of  no  value;  although,  whenever  claims  of  strangers  in- 

,  tervene,  or,  indeed,  whenever  the  state  of  accounts  between  the  collect- 
ing bank  and  its  subordinate  correspondent  is  such  as  to  be  concerned 
in  the  transaction,  the  notice  given  by  this  special  and  limited  phrase- 
ology may  be  of  importance.  That  the  draft  or  bill,  when  received  by 
the  Taunton  National  Bank,  and  until  paid  by  the  acceptor,  or  other 
person  on  whom  drawn,  remained  the  property  of  the  complainant,  can- 
not be  successfully  disputed;  and  it  is  also  an  elementary  principle  that 
the  proceeds,  so  long  as  they  remained  with  that  bank,  and  were  segre- 
gated and  unmistakably  identified,  as  in  the  present  case,  stood  presum- 
ably in  lieu  of  the  collection  paper,  and  were  held  by  the  same  owner- 
ship and  title.  If,  therefore,  the  respondent  claims  that  in  No.  2,978 
the  complainant  has  not  the  same  title  to  the  proceeds  as  it  had  to  the 
draft,  or  that  its  right  is  lees  than  that  of  a  manufacturer  to  pursue  and 
reclaim  his  consigned  goods,  or  the  accounts  due  for  them,  through  the 
hands  of  the  commission  merchant  or  other  factor,  into  the  hands  of 
or  from  the  agents  or  customers  of  the  latter,  the  burden  is  on  him  to 

'  show  the  special  facts  which  justify  the  distinction.  For  these  he  must 
look,  if  anywhere,  to  the  rule  given  by  Judge  Colt,  already  quoted. 

The  nature  of  these  transactions  has  been  fixed  by  a  practice  so  ex- 
tensive, uniform,  and  long  continued  that  the  courts  must  take  cogni- 
zance that,  when  the  proceeds  of  collections  have  been  actually  received 
into  the  vaults  of  a  bank  bearing  the  relation  to  the  primary  owner  of 
the  collection  paper  which  the  Maverick  National  Bank  bore  to  the  com- 
plainant, and  have  been  credited  by  the  former  to  the  latter,  the  agency 
ceases,  the  avails  can  no  longer  be  traced,  or  daimed  as  trust  assets,  and 
the  matter  is  merged  into  one  of  mere  debit  and  credit.  Whether  or 
not,  when  the  proceeds  are  so  clearly  identified  and  so  free  from  new  eq- 
uities as  in  No.  2,978,  the  primary  owner  does  not  have  the  option  of 
treating  the  intermediate  bank  as  its  creditor,  or  of  demanding  from  the 
local  bank  the  avails,  so  long  as  the  latter  continues  to  hold  them,  it  is 
not  now  necessary  to  consider.  It  is  enough  for  the  present  that,  so  far 
as  the  tule  already  quoted  from  Judge  Colt  concerns  this  case,  the  com-, 
plainant  is  affected  only  by  the  stsCte  of  accounts  between  it  and  its  im- 
mediate correspondent;  and  its  title  to  the  paper,  or  its  proceeds,  is  not 
prejudiced  by  the  mere  fact  that  some  other  bank  holds  either  as  the 
immediate  agent  of  the  complainant's  correspondent,  until  the  latter  has 
by  suitable  entries  on  its  books  completed  and  recognized  the  relation- 
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ship  of  creditor  and  debtx)r.  Until  this  is  accomplished,  the  rights  of 
the  complainant  are  no  less  than  those  of  the  manufacturer  already 
spoken  of,  who  might  pursue  the  price  of  his  goods  into  the  hands  of 
the  factor's  vendee,  although  the  latter  had  made  himself  in  fact  and  in 
form  primarily  the  debtor  of  the  middleman. 

What  is  the  ultimate  limit  to  which  the  spes  recuperandi  may  reach  it 
is  not  necessary  now  to  decide,  and  it  may  vary  according  to  special  circum- 
stances of  differing  cases;  but  that,  in  the  present  instance,  it  continued 
until  the  proceeds  had  actually  been  remitted  by  the  Taunton  National 
Bank,  or  were  at  least  so  entered  by  the  Maverick  to  complainant  in  the 
usual  course  of  business  that  the  right  of  complainant  as  creditor  was 
absolutely  and  fully  recognized,  as  well  as  fixed,  seems  to  be  implied  in 
what  was  said  by  Judge  Colt,  and  appears  to  me  to  be  the  correct  rule. 
No  intervening  rights  are  prejudiced  by  sustaining  complainant's  claim 
for  the  avails  of  the  draft  collected  by  the  Taunton  National  Bank,  and, 
therefore,  none  need  be  considered  so  far  as  concerns  No.  2,978.  Ex- 
change  Nat.  Bank  of  Pittsburgh  v.  Third  Nat.  Bank  of  New  York,  112  U. 
S.  276,  5  Sup.  Ct.  Rep.  141,  and  the  earlier  case  of  Hoover  v.  Wise, 
91  U.  S.  308,  are  conclusive  on  this  court,  to  the  effect  that  in  this  trana- 
action  the  Taunton  National  Bank  was  the  agent  of  the  Maverick,  and 
that  the  latter  would  have  been  responsible  for  any  insolvency  or  lack  of 
diligence  of  the  former,  although  the  complainant  knew  when  it  for- 
warded the  bill  or  draft  to  the  Maverick  that  it  must  transmit  the  same 
to  Taunton  for  collection,  and  although  the  bank  at  Taunton  exercised 
an  independent  occupation,  and  was  not  a  mere  servant  of  the  Maverick. 
The  respondent  claims  that,  as  the  relations  of  the  bank  at  Taunton  to 
the  Maverick  are  thus  defined  by  the  supreme  court,  the  money,  when 
collected  at  Taunton,  became  at  once  the  money  of  the  Maverick,  in  fact 
and  in  contemplation  of  law;  so  that  from  the  moment  of  payment  to  the 
local  bank  the  Maverick  became  a  debtor  to  the  complainant,  and  the 
complainant  was  entitled  to  all  the  rights  of  a  creditor.  It  is  to  be  no- 
ticed that  this  proposition  was  not  passed  on  by  the  supreme  court,  but 
is  sought  to  be  built  up  from  what  it  did  decide.  It  must  be  admit- 
ted that  the  right  of  the  complainant  was  not  concluded  by  the  mere  fact 
that  the  Maverick  became  from  a  certain  instant  its  debtor,  if  it  did;  be- 
cause the  question  still  remains  the  leading  one  in  the  case,  whether, 
notwithstanding  that  fact,  the  complainant  did  not  retain  an  option  to 
decline  to  regard  the  Maverick  as  its  debtor,  and  in  lieu  thereof  to  look 
to  the  proceeds  of  its  draft,  wherever  it  might  find  them.  By  analogy, 
the  factor  who  sells  goods  on  a  guaranty  commission  becomes  the  debtor 
of  the  manufacturer  from  the  instant  the  goods  are  sold;  and  yet  ii 
must  be  conceded  that  the  latter  has  the  choice  of  declining  to  accept  th< 
credit,  and  of  making  claim  to  the  account  held  by  the  vendor  againsi 
his  customer.  It  seems  to  me  the  case  turns  on  the  proposition  that, 
while  it  must  be  admitted  that  the  avails  of  goods  or  of  choses  in  action, 
when  they  come  in  fact  into  the  hands  of  a  bank  or  factor  authorized  tc 
deal  with  them,  are  thus  so  mingled  with  the  mass  of  assets  as  to  lose 
their  ear-marks,  yet  they  preserve  their  identity  so  long  as  they  remaix 
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in  the  possession  of  a  subordinate  party,  whether  he  be  technically  ven- 
dee, bailee,  or  agent,  unless,  from  a  peculiar  course  of  dealing  or  state 
of  facts,  the  proceeds  have  necessarily  lost  their  identity  in  the  hands  of 
the  latter.  Therefore  the  law  sustains  the  just  result  that  at  the  close  of 
business  on  the  31st  day  of  October  the  proceeds  of  this  draft,  then  ly- 
ing in  the  hands  of  the  Taunton  National  Bank,  might  have  been  recov- 
ered from  it  by  the  complainant.  Before  there  was  any  change  in  the 
status, — that  is,  before  the  opening  of  business  on  the  next  secular  day, — 
the  statutory  insolvency  of  the  Maverick  National  Bank  had  been  de- 
clared; so  that  at  the  instant  of  this  declaration  the  avails  of  the  draft  were 
still  subject  to  reclamation  by  the  primary  owner.  The  receiver,  like  an 
assignee  in  bankruptcy,  took  only  the  mere  equities  of  the  insolvent  bank, 
and  holds  by  relation  whatever  he  did  take  as  of  the  1st  day  of  Novem- 
ber, 1891,  in  behalf  of  whom  it  may  concern,  and  as  trustee  for  all  in- 
terests as  they  then  existed.  My  conclusions  with  reference  to  this  case 
— No.  2,978 — seem  to  be  In  harmony  with  all  the  decisions  in  the  other 
circuits.  Had  the}*  not  been  so,  yet,  inasmuch  as  the  latter  have  been 
uniformly  in  favor  of  the  rule  claimed  by  the  complainant,  I  would  have 
felt  constrained  to  follow  them;  and  the  result  would  have  been  the  same. 
I  have  not  attempted  to  scrutinize  with  strictness  the  allegations  of  the 
bill,  but  have  assumed  them  to  be  in  harmony  with  the  settled  practice 
between  banks  of  deposit  to  which  the  case  must  ultimately  conform,  be- 
cause the  allegations  must  be  construed  in  connection  with  those  things 
of  which  the  court  necessarily  takes  judicial  notice.  Neither  have  I  con- 
sidered whether  the  appropriate  remedy  is  not  at  law,  because  the  coun- 
sel for  each  party  expressed  at  the  hearing  a  desire  that  no  point  of  ju- . 
risdiction  should  be  t^iken,  and  my  doubts  on  this  do  not  require  me  to 
challenge,  of  my  own  motion,  the  apparent  course  of  practice  to  which 
these  bills  conform. 

As  to  case  No.  2,979,  in  which  the  sub-agent  was  the  Massasoit  Na- 
tional Bank,  it  seems  to  me  that,  until  this  bank  is  made  a  party,  it 
is  not  proper  to  adjudicate  whether  it  can  maintain  the  offset  which  it 
has  attempted,  whether  the  remedy  of  the  complainant  is  against  it  for 
all  except  $144.04,  or  against  the  receiver,  if  it. has  any  remedy  at  all, 
or  whether  or  not  the  rule  of  Freeman^ s  Nai.  Bank  v.  Natioruxl  Tube-  Works 
151  Mass.  413,  24  N.  E.  Rep.  779,  or  that  of  Commercial  Nat.  Bank 
V.  HamiUon  NcU.  Banky  already  cited,  applies,  or  even  to  adjudicate 
at  all.  If  this  was  an  action  at  law,  it  might,  perhaps,  on  the  princi- 
ples applied  in  No.  2,978,  be  maintained  for  the  item  of  $144.04;  but 
in  equity  it  does  not  seem  suitable  to  thus  split  up  a  controversy.  In 
No.  2,979,  there  will  be  a  decree  sustaining  the  demurrer,  and  dismiss- 
ing the  bill,  with  costs,  unless  the  Massasoit  National  Bank  is  brought  in 
by  amendment  filed  on  or  before  the  June  rules  next;  and  in  No.  2,978 
the  demurrer  is  overruled,  and  the  defendant  ordered  to  plead  or  answer 
on  or  before  the  same  June  rules,  the  costs  to  abide  the  final  decree. 
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fi^NTBB  River  Cypress  Lumber  Go.  v.  Jambb  d  aL 

iCircuU  Courtt  D.  South  Ccurolintu    April  80, 1892.) 

1.  Fbdbiul  Ck>nBTB— Foixowino  State  Dboisioks— Adybbsb  Possbssiov— Oolob  or 

TiTLB. 

The  law  of  the  states  as  to  possession  of  lands  nnder  color  of  title,  being  a  role  of 
propert/,  aro  of  controlling  authority  in  the  federal  courts. 

2.  Advbrsb  Po8SB88ion~Goix>r  of  Title. 

In  South  Carolina,  when  one  enters  on  a  body  of  land  under  color  of  title,  the 
actual  possession  of  a  part  is  the  possession  of  the  whole,  ezoept  such  parts  as  are 
in  actual  possession  of  others. 
8.  Injumotiok—Possession  of  Lands. 

Plaintiff,  being  in  possession  of  a  large  tract  of  timber  land  under  color  of  title, 
and  engaged  with  numerous  laborers  in  getting  out  logs  for  his  lumber  mill,  in 
which  a  lar^e  capital  is  invested,  and  which  is  dependent  upon  this  tract  for  a  sup- 
ply of  logs,  IS  entitled  to  a  temporary  injunction  against  one  who,  under  claim  of 
title,  with  force  and  firearms,  enters  upon  the  tract,  destroys  plaintiff's  logging 
implements,  and  spreads  terror  among  nis  workmen ;  but  as  a  court  of  equity  can- 
not determine  the  title  to  the  land  the  parties  will  be  required  to  frame  an  issue  of 
law  on  that  question,  to  be  tried  to  a  jury,  pending  the  injunction. 

In  Equity.  Bill  by  the  Santee  River  Cypress  Lumber  Company  against 
R.  B.  James  and  others  for  an  injunction  against  interfering  with  the 
possession  of  certain  lands.     Temporary  injunction  continued. 

Smythe  &  Lee  and  E»  W.  Moiaey  for  complainant. 

M.  C.  Galluchat  and  A.  0.  Magrath^  for  defendants. 

SiMONTON,  District  Judge.     The  bill  was  filed  for  an  injunction.     The 
complainant,  claiming  to  be  in  peaceful  possession  of  a  tract  of  land,  al« 
leges  that  the  defendant,  with  actual  force  and  firearms,  entered  upon 
its  premises,  destroyed  its  boats,  drove  away  its  laborers,  terrorized  and 
demoralized  its  labor,  caused  a  temporary  suspension  of  its  operations, 
and  threatened  complete  destruction  of  them.     A  temporary  injunction 
was  granted  to  prevent  a  flagrant  breach  of  the  peace,  which  seemed  im- 
minent.    Leave  was  reserved  to  defendants  to  move  to  set  it  aside  on 
short  notice.     Defendants  have  answered,  and  admitted  the  entry,  jus- 
tifying it  under  claim  of  ownership.     The  testimony  in  the  cause  has 
been  taken.     It  appears  that  the  complainant  purchased  and  holds  un- 
der conveyance  in  fee  simple  a  body  of  swamp  land  consisting  of  several 
adjacent  tracts  of  land  lying  along  the  Santee  river,  containing  in  all 
some  13,000  acres.     A  plat  was  made  of  the  land  in  one  body,  and  it, 
with  the  deed,  was  duly  recorded.     The  land  is  valuable  only  for  the 
timber  upon  it,  and  is  overflowed  every  freshet  in  the  river.     This  land 
was  purchased  for  the  purposes  of  a  lumber  business  in  which  complaii 
^ant  is  engaged.     It  has  erected  lower  down  the  river  a  large  mill  for  pr< 
paring  lumber  for  market,  attached  to  which  is  a  pond  in  which  logs  ai 
kept  for  use.     The  operations  of  this  mill  are  dependent  upon  the  suf 
ply  of  lumber  from  the  13,000 acres  of  land.     This  is  cypress,  in  a  swam 
which  cannot  be  traversed  by  wheeled  vehicles.     It  is  traversed  by  sma 
creeks  and  water  ways.     The  complainant  had  dug  out  these  creeks  an< 
waterways,  and  had  constructed  canals,  one  leading  through  the  lengi 
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of  the  tract.  The  mode  of  operation  is  first  to  kill  the  trees  by  girdling 
them.  After  they  have  died,  they  are  cut  down,  and  whenever  a  freshet 
occurs  and  fills  the  water  ways  the  logs  are  floated  out  of  the  swamp, 
carried  by  the  river  to  the  mill,  and  stored  in  the  pond.  Thus  the  mill 
and  these  forests  constitute  the  enterprise.  Any  interruption  in  felling 
and  floating  the  timber  tends  to  shut  down  the  mill  and  slop  the  enter- 
prise. The  capital  invested  is  very  large,— claimed  to  be  $300,000. 
The  adventure  is  an  experiment.  The  complainant,  for  the  purposes 
of  the  work,  has  formed  camps  in  several  parts  of  the  large  tract,  from 
which  the  laborers  go  out  to  their  daily  task  of  girdling  and  felling  trees. 
For  this  purpose  they  use  small  boats,  of  which  they  had  a  considerable 
number,  owned  by  complainant. 

The  defendants,  denying  in  their  answer  all  claim  of  title  in  complain- 
ant, setting  up  title  in  themselves,  in  the  evidence  lay  daim  to  two 
tracts,  alleged  to  be  part  of  the  entire  tract,  of  1,000  acres  each.  As  ev- 
idence of  title  they  produce  two  grants,  dated  in  the  last  century,  to  the 
ancestor,  as  they  claim,  of  the  defendants  Robert  6.  James,  and  David 
W.  Brailsford.  They  never  were  in  actual  possession  of  the  land  until 
the  day  of  their  entry  upon  it.  Indeed,  their  evidence  goes  to  show  that 
the  land  never  was  in  actual  occupancy  of  any  one.  The  possession 
which  they  could  daim,  then,  was  only  constructive  possession,  which 
the  law  will  presume  when  legal  title  is  established.  Code  Civil  Proc. 
S.  C.  §  101;  Mosdey  v.  Hankermm,  25  S.  C.  524. 

The  first  question  is,  wieu^the  complainant  in  possession  of  the  entire 
tract,  including,  if  it  does  indude,  these  two  1,000-acre  tracts?  The 
prepohderance  of  the  evidence  shows  that  it  was  in  the  exercise  of  acts 
of  ownership  on  that  part  of  the  tract  which  one  of  the  grants  is  claimed 
to  cover,  cutting  timber  and  girdling  trees,  digging  the  main  channel, 
of  which  these  particular  tracts  are  the  key.  But,  without  such  acts, 
complainant  was  in  possession.  The  law  of  the  state  of  South  Carolina 
upon  this  subject,  being  a  rule  of  property,  controls  this  court.  When 
one  enters  upon  a  body  of  land  under  color  of  title  the  actual  possession 
of  a  part  is  the  possession  of  the  whole  tract,  except  such  parts  thereof 
as  are  in  actual  possession  of  some  one  dse.  McColman  v.  Wilkes^  8  Strob. 
470;  Oourdin  v.  Daws,  2  Rich,  Law,  481.  The  complainant  entered 
with  its  deed  and  plat,  duly  recorded,  as  color  of  title,  showing  the 
full  quantity  of  its  daim.  It  erected  camps  in  various  places,  removed 
the  soil,  cut  down  trees,  and  girdled  a  large  number.  The  posses- 
sion was  open  and  notorious.  At  times  there  were  employed  over 
300  men  at  work  in  the  swamp.  No  one  else  was  in  actual  occupancy 
of  any  part  of  the  tract.  The  entry  of  defendants  in  the  manner  charged 
was  not  denied.  They  justify  by  title.  In  this  court  the  tide  to  the 
land  cannot  be  determined.  The  only  questions  are,  was  the  possession 
disturbed?  Were  the  circumstances  such  as  call  for  the  extraordinary 
remedy  of  this  court?  This  court  cannot  interfere  unless  the  injury 
threatened  is  of  such  a  character  as  cannot  be  compensated  in  an  action 
at  law, — is  irreparable.  Jerome  v.  Ross,  17  Johns.  Ch.  315.  We  have 
seen  that  in  the  operations  of  the  company  the  mill  and  forests  were  in- 


Digitized  by 


Google 


362  FEDERAL   REPORTER,  VOl.  50. 

dependent  parts  of  one  whole.  In  order  to  keep  up  the  enterprise,  there 
must  be  a  full  supply  of  lumber  to  the  mill,  and  if  this  be  suspended  or 
stopped  the  enterprise,  in  which  large  capital  was  embarked,  must  fail. 
The  acts  of  the  defendants,  not  confined  to  a  peaceful  entry  and  claim, 
but  accompanied  with  actual  force,  with  firearms,  and  the  destruction 
of  the  boats  of  the  complainant,  were  calculated  to  excite  alarm  among 
the  colored  people  engaged  by  complainant;  to  terrorize  them,  to  the  last 
degree;  to  demoralize  and  disperse  them;  and  to  deter  others  from  tak- 
ing their  places.  This  would  result  in  destruction  to  the  whole  enter- 
prise. No  damages  which  could  be  recovered  in  any  action  of  trespass 
could  compensate  for  this.  The  injunction  must  be  continued  until  the 
further  order  of  the  court.  Erhardt  v.  Boaro,  113  U.  S.  536,  6  Sup.  Ct. 
Rep.  560;  Inmnv.  Dixion,  9  How.  9.  But  this  will  not  do  exact  justice 
between  these  parties.  The  defendants  should  have  an  opportunity  of 
establishing  such  rights  as  they  have.  Let  an  issue  be  made  up  on  the 
the  law  side  of  this  court,  and  tried  before  a  jury  therein.  Let  that 
issue  be  whether  the  defendants  Robert  B.  James  and  David  W.  Brails- 
ford,  or  either  of  them,  have  any  title  to  the  lands  claimed  by  the  com- 
plainant, or  any  part  or  parts  thereof,  and  the  nature  and  extent  of  that 
title.  The  finding  of  the  jury  to  be  reported  to  this  court,  with  the 
charge  of  the  judge  to  them.  As  the  possession  is  in  the  complainant, 
and  as  the  said  defendants  set  up  adverse  title,  let  them  be  the  actors  in 
said  issue.    See  Muldrow  v.  J(me9j  Rice,  Law,  64. 


Irwin  et  at,  v.  West  et  oZ. 
(drcwU  Court,  N,  D,  BUnois.    January  i^  1S9S.) 

1.  FORVOLOSXntB— EVIDBNOX—SUBSTITUTION  OF  SbOUBITIES. 

In  a  suit  to  foreclose  a  trust  deed  it  appeared  that  the  defendant  had  afterwards 
given  the  complainant  another  note,  with  other  security,  for  the  same  debt.  De- 
fendant and  his  clerk  both  testified  that  this  other  security  was  taken  in  place  of 
the  trust  deed,  but  defendant  contradicted  himself,  and  the  clerk  showed  that  he 
was  under  defendant's  influence.  The  receipt  taken  by  defendant  to  show  what 
the  second  note  was  security  for  did  not  state  that  it  was  to  take  the  place  of  the 
trust  deed,  ife/d,  that  the  preponderance  of  the  evidence  did  not  show  that  the 
second  note,  with  its  security,  was  taken  in  substitution  of  the  trust  deed. 
8.  S^ME— Plbdob. 

Where  the  only  proof  that  a  note  secured  by  trust  deed  was  pledged  to  secure  a 
liability  in  no  way  connected  with  the  origin  of  the  trust  deed  is  the  testimony 
of  the  person  to  whom  such  liability  was  incurred,  and  he  is  contradicted  by  the 
maker  of  the  note,  the  evidence  fails  to  show  that  the  note  was  so  pledged. 

In  Equity. 

Runnels  &  Burryy  for  complainants. 

Weigley,  BuUcley  &  Gray,  C.  H.  Remy,  FUywer,  Smiih  &  Mmgrave^  C 
H.  Learning^  Hclden  &  Farson^  Campbell  &  Ouster y  Dupee,  Judah  &  WU 
lard,  W.  O.  &  A.  T.  Swing,  G,  Frank  WhUe,  WiOm  &  Clarke,  John  S 
Cooper,  and  Gardiner^  McFadden  &  Gardiner,  for  defendants. 
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Blodgett,  District  Judge.  This  is  a  bill  in  equity  to  foreclose  a  trust 
deed,  given  by  the  defendants  West  and  wife,  June  26,  1889,  and  re- 
corded July  19,  1889,  to  W.  T.  Rankin,  to  secure  the  note  of  West  to 
the  complainants  for  $64,000.  The  proof  shows  that  the  note  secured 
by  this  trust  deed  was  in  fact  given  to  indemnify  the  complainants  Irwin 
and  Rand  in  that  amount  against  certain  liabilities  they  had  incurred  as 
sureties  for  West;  and  the  master  has  found  and  reported  as  a  part  of 
the  case  that  complainants  have  paid  the  sum  of  $33,000  principal,  as 
sureties  for  West,  which  this  note  and  trust  deed  were  intended  to  in- 
demnify them  against,  and,  if  the  trust  deed  is  still  in  force,  it  stands  as 
security  to  complainants  for  that  amount  with  interest  and  costs.  The 
master,  however,  finds  and  reports  that,  by  an  agreement  made  between 
complainants  and  West,  subsequent  to  the  giving  of  the  note  and  trust  deed 
in  question,  and  on  the  22d  day  of  July,  1889,  West  gave  complainants 
an  assignment  of  his  equity  in  5,001  shares  of  the  capital  stock  of  the 
Chicago  Times  Company,  to  secure  his  note  for  $64,000,  in  substitution 
for  and  in  place  of  the  note  described  in  this  bill  and  trust  deed,  and 
that  complainants,  by  reason  of  such  substitution  of  security,  have  no 
right  to  the  foreclosure  of  this  Rankin  trust  deed.  Complainants  have 
filed  exceptions  to  the  findings  of  the  master  in  this  regard.  It  also  ap- 
pears from  the  master's  report  that  the  property  covered  by  the  trust 
deed  was,  at  the  time  of  the  giving  of  the  said  trust  deed,  subject  to  two 
prior  mortgages  for  purchase  money,  both  of  which  are  now  held  by  the 
defendant  George  F.  Bogue,  on  which  there  is  found  to  be  due  the  sum 
of  $23,966.83,  and  no  exceptions  are  filed  by  any  one  to  this  finding. 
The  master  also  reports  and  finds  that  on  the  29th  day  of  April,  1889,^ 
West  and  wife  gave  to  one  Frederick  P.  Reed  a  trust  deed,  to  secure  the 
notes  of  West  for  the  sum  of  $30,000,  which  trust  deed  was  not  filed  for 
record  until  the  24th  day  of  June,  1889,  and  that  this  last-mentioned 
trust  deed  stands  as  security  for  the  sum  of  $13,758.54,  due  from  J.  J. 
West  to  the  First  National  Bank  of  Chicago,  and  $14,595.60,  due  from 
J.  J.  West  to  Frank  S.  Weigley,  for  money  paid  by  him  to  the  Com- 
mercial National  Bank  of  Chicago,  as  surety  upon  note«  of  West,  and 
that  this  last  trust  deed  is  a  lien  on  the  property  in  question  immedi- 
ately after  the  Bogue  mortgages.  Defendants  Winfield  S.  Shepard  and 
J.  J.  West  and  the  complainants  in  the  original  bill  have  excepted  to 
the  finding  of  the  master  in  regard  to  the  amount  as  to  which  the  Reed 
trust  deed  stands  as  security  to  Weigley.     The  case  therefore  stands: 

(1)  On  exceptions  of  complainants  Irwin  and  Rand  to  the  finding  of  the 
master  that  the  note  of  June  26th,  for  $64,000,  and  the  trust  deed  to 
Rankin  to  secure  the  same,  were  to  be  canceled  and  given  up,  by  reason 
of  the  substitution  therefor  of  the  note  for  $64,000  of  July  22, 1889,  se- 
cured by  pledge  of  the  5,001  shares  of  Chicago  Times  Company  stock. 

(2)  On  exceptions  of  West  and  Shepard  and  Irwin  and  Rand  to  the  find- 
ings of  the  master  that  the  Reed. trust  deed  stands  as  security  to  Weigley 
for  the  $13,000  note  and  accrued  interest,  paid  by  Weigley  to  the  Com* 
mercial  National  Bank,  as  surety  for  West. 
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As  to  the  master's  finding  that  a  preponderance  of  proof  shows  that  the 
note  and  trust  deed  for  €64,000  set  out  in  the  bill  was  satisfied  by  the  note 
for  the  same  amount,  secured  by  the  Chicago  Times  Company  stock  as 
collateral,  I  feel,  after  a  careful  reading  of  the  proof,  compelled  to  difier 
in  my  conclusions  from  those  of  the  master.  The  burden  of  proof  to 
show  the  substitution  of  this  latter  security  for  the  note  and  trust  deed 
set  out  in  the  complainants'  bill  is  upon  the  defendant  West,  who  sets 
up  this  defense.  No  release  or  agreement  in  writing  is  produced,  and  it 
is  not  pretended  that  any  was  ever  given  to  West,  or  any  other  person, 
evidencing  such  an  agreement  to  substitute  securities.  West  and  Gra- 
ham testify  to  a  parol  agreement  that  the  last  paper  should  be  in  substi- 
tution for  the  former  note  and  trust  deed,  and  upon  the  testimony  of 
these  two  witnesses  in  regard  to  this  substitution  the  master  finds  there 
is  a  preponderance  of  proof  in  favor  of  this  line  of  defense.  West  has  so 
far  contradicted  himself  in  the  various  answers  and  positions  he  has  taken 
in  regard  to  this  transaction  as  to  fully  justify  the  court  in  disregarding 
his  testimony,  and  holding  it  for  naught  as  bearing  upon  the  question 
at  issue.  Graham  was  West's  derk.  His  testimony  justifies  the  con- 
clusion that  he  was  largely  under  the  influence  of  West,  and  was  a  will- 
ing witness  in  his  behalf;  and  his  testimony,  when  you  read  the  exam- 
ination and  cross-examination,  bears  quite  satisfactory  evidence  of  his 
having  been  schooled  in  regard  to  what  he  should  testify  to.  One  of  the 
most  pregnant  items  of  evidence  upon  this  branch  of  the  case  is  the  &ct 
that,  while  West  was  careful  to  take  from  Irwin  a  receipt  showing  ex- 
actly what  this  note  secured  by  Times  stock  was  to  stand  as  security  for, 
,he  should  have  wholly  failed  to  put  into  the  same  document  a  clause  to 
the  effect  that  it  was  to  take  the  place  of  the  security  given  on  the  26th 
of  June.  This  receipt,  fully  and  carefully  as  it  is  prepared  and  executed, 
must  be  held  to  represent  the  entire  contract  made  between  the  parties 
at  the  time  this  collateral  note  was  given,  and  excludes,  of  itself,  the  idea 
that  it  was  to  effect  any  other  matter  than  what  is  set  out  in  the  receipt. 
The  proof  shows  that  Irwin  and  Rand  learned  about  the  7th  of  July  that 
the  $30,000  Reed  trust  deed  had  been  given  by  West  before  he  gave  his 
trust  deed  to  Rankin  for  them,  and  they  wrote  at  once  to  West,  reproach- 
ing him  for  his  duplicity  in  assuring  them  that  the  Bogue  incumbrance 
was  the  only  incumbrance  on  the  premises  prior  to  the  one  he  had  given 
Rankin  for  them.  In  answer  to  this  letter  West  wrote  a  long  one  to 
Irwin,  explaining  the  emergency  in  which  he  was  placed,  and  attempted 
to  explain  to  him  how  the  giving  of  the  Reed  trust  deed  was  no  breach 
of  faith  towards  Irwin  and  Rand;  and  he  further  explained  that  he  had 
given  to  H.  0.  Huiskamp  a  note  for  $64,000,  payable  to  Irwin  and 
Rand,  and  secured  the  same  by  a  pledge  of  his  equity  in  this  same  block 
of  5,001  shares  of  Times  stock,  with  directions  to  Huiskamp  to  deliver  the 
note  to  the  complainants,  and  in  this  letter  he  does  not  say  a  word  about 
this  being  in  substitution  for  or  to  take  the  place  of  the  Rankin  trust 
deed;  on  the  contrary,  speaks  about  its  being  proper  that  he  should 
have  a  receipt  stating  what  the  trust  deed  is  given  for;  evidently^  I  think. 
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alluding  to  the  Rankin  trust  deed  now  in  suit.  The  transaction  hetween 
Irwin  and  West,  by  which  the  note  and  Times  collateral  was  made  on 
the  22d  of  July,  is  but  a  consummation  of  what  West  had  said  in  his 
letter  of  the  7th  of  July  he  was  willing  to  do  in  the  way  of  security,  to 
make  the  complainants  good  for  the  Reed  mortgage  having  been  placed 
ahead  of  theirs  upon  the  record.  Much  weight  is  attached  to  the  ex- 
pression in  Irwin's  letter  to  West,  after  he  had  discovered  that  the  Reed 
trust  deed  had  been  put  on  record,  to  the  effect  that  his  lien  upon  West's 
real  estate  was  worthless;  but  this  expression  cannot  be  tortured  into 
evidence  that  he  released,  or  intended  to  release,  whatever  of  value  this 
trust  deed  was  to  himself  and  Reed.  Its  value  was  undoubtedly  greatly 
impaired  by  the  fact  which  be  had  just  learned  that  the  Reed  trust  deed 
was  a  prior  lien  to  the  one  now  in  suit;  and  this  hasty  expression,  used 
in  a  letter  written  on  the  discovery  of  the  Reed  mortgage,  is,  to  my  mind, 
of  no  weight  in  support  of  the  alleged  argument  of  July  22d.  I  might 
spend  much  more  time  in  analyzing  this  testimony,  but  suffice  it  to  say 
that  I  think  all  the  proof  in  the  case,  when  taken  together,  fails  to  sus- 
tain the  theory  now  advanced  by  West, — that  the  note  and  trust  deed 
in  question  were  to  be  canceled  by  reason  of  the  note  and  collateral 
pledged  on  the  22d  of  July. 

As  to  the  exceptions  taketi  by  the  several  complainants  and  cross  com- 
plainants in  regard  to  the  finding  of  the  master  that  the  Reed  trust  deed 
is  to  stand  as  security  to  Weigley  for  the  amount  Weigley  had  paid  as 
surety  for  West  to  the  Commercial  National  Bank,  I  think  it  is  sufficient 
to  say  that  the  only  evidence  we  have  of  any  pledge  of  the  $30,000  to 
secure  this  is  from  Weigley  himself.  This  is  denied  by  West;  and,  as 
this  security  had  nothing  to  do  with  the  origin  of  the  trust  deed,  it  seems 
to  me  that  it  ought  to  take  more  conclusive  and  positive  testimony  to 
import  this  Commercial  National  Bank  debt  into  the  Reed  trust  deed. 
The  exceptions  of  the  complainant  to  the  report  of  the  master  are  there- 
fore sustained,  and  also  the  exceptions  of  West  and  Shepard  to  that  part 
of  the  master's  report  in  which  he  gives  Weigley  the  benefit  of  the  $30,000 
trust  deed  to  secure  him  against  liability  to  the  Commercial  National 
Bank.  A  decree  may  be  prepared  sustaining  the  exceptions  as  above, 
and  directing  i^sale  of  the  premises  covered  by  the  trust  deed,  and  that 
out  of  the  proceeds  the  incumbrances  be  paid  in  the  order  of  priority 
found  by  the  master. 
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Anchor  d  dL.  v.  Howe  et  al. 

{CiTCuU  Court,  D.  Idaho.    April  16, 1893.) 

Public  Lands— Lakd-Officb  Regulations. 

Department  regnlations  for  the  disposal  of  public  lands  must  be  appropriate,  rea- 
sonable, and  within  the  limitations  of  the  law  for  the  enforcement  of  which  ttaej 
are  provided,  and  when  otherwise  they  are  void. 
{Syllabus  by  the  Court) 

In  Equity.  Bill  by  H.  E.  Anchor  and  others  against  Benjamin  S. 
Howe  and  others  to  determine  an  adverse  claim  to  public  lands.  Plea  in 
abatement  disallowed. 

Albert  Hagcm  and  Richard  Z,  JoKnion^  for  plaintiffs. 

W»  B.  Heyhum^  for  defendants. 

Beatty,  District  Judge.  It  is  alleged  by  the  bill  that  this  action  is 
instituted  in  pursuance  of  the  provisions  of  section  2826,  Rev.  St.,  and 
that  "complainants  made  their  protest  and  adverse  claim  under  oath  and 
in  due  form  of  law,  and  filed  the  same  in  the  United  States  land  oflSce," 
etc.  The  defendants  plead,  in  abatement  of  the  action,  that  no  adverse 
claim  was  filed  or  allowed  in  such  land  office.  It  sufficiently  appears 
that  an  adverse  claim  in  due  form  was  presented  to  the  land  office  for 
filing,  but  was  rejected  because  it  did  not  appear  therefrom  that  a  sur- 
vey of  the  disputed  premises,  and  a  map  thereof,  had  been  made  by  a 
deputy  United  States  surveyor.  Said  section  2326  requires  that  the  ad- 
verse claim  filed  "shall  show  the  nature,  boundaries,  and  extent"  thereof. 
This  statute  is  in  all  particulars  complied  with  by  the  adverse  claim  pre- 
sented to  the  land  office,  and  no  question  is  or  can  be  raised  that  the  stat- 
ute itself  is  not  fully  observed.  But  by  the  forty-ninth  rule,  issued  by 
the  commissioner  of  the  general  land  office,  approved  by  the  secretary 
of  the  interior,  the  plat  showing  the  boundaries  of  the  conflicting  prem- 
ises "must  be  made  from  an  actual  survey  by  a  deputy  United  States 
surveyor."  Must  this  rule  be  regarded  as  a  part  of  the  law,  and  be 
closely  followed?  is  the  only  question  for  determination.  The  plat  and 
certificate  attached  comply  with  the  rule,  except  that  it  does  not  appear 
that  the  surveyor  who  made  them  and  the  survey  was  a  United  States 
surveyor.  In  support  of  the  effect  of  this  rule,  the  department  decisions 
found  in  Sickles,  Min.  Dec.  263,  266,  277,  are  cited.  In  those  cases  it 
appears  the  adverse  claims  were  very  irregular,  and  wholly  failed  to  com- 
ply with  said  rule  in  not  showing  that  any  survey  had  been  made,  and 
in  omitting  the  certificates  required.  Their  conclusion  is  not  based 
alone  upon  the  fact  that  the  surveyor  was  not  a  United  States  deputy, 
but,  on  the  contrary,  it  is  stated  in  one  that  "no  surveyor,"  and  in  another 
that  "no  United  States  deputy  or  other  surveyor,"  had  performed  the  re- 
quired acts.  It  may  fairly  be  inferred  from  these  cases  that  the  perform- 
ance of  such  acts  by  any  surveyor  would  be  sufficient.  Weeks  on  Mineral 
Lands,  190,  says  they  may  be  performed  by  a  United  States  deputy  or 
other  surveyor.     But  admitting  that  such  rule  can  be  complied  with 


/ 


Digitized  by 


Google 


ANCHOR  V.  HOWB.  867 

only  by  procuring  the  services  of  a  United  States  surveyor,  the  question 
still  remains  whether  the  rule  itself  has  the  force  of  positive  law;  and  by 
what  authority  can  the  land  department  make  it.  It  is  clearly  in- 
vested by  the  statute  with  the  executive  duties  in  the  disposal  of  the 
public  lands;  and  by  section  2478  ^Hhe  commissioner  of  the  general  land 
oflBce  *  *  *  is  authorized  to  enforce  and  carry  into  execution,  by 
appropriate  regulations,  every  part  of  the  provisions"  applicable  to  the 
disposal  of  the  public  lands,  induding  mineral  lands.  Under  this  section 
the  validity  of  all  departmental  regulations  which  are  appropriate,  and 
within  the  limitations  of  the  law,  cannot  be  doubted.  This,  however, 
is  not  a  grant  of  power  to  legislate;  to  add  to  the  law;  to  render  its  en- 
forcement difficult;  to  burden  the  proceedings  under  it  with  unnecessary 
expense  or  hardship;  or  to  incumber  them  with  onerous  and  technical 
conditions.  It  Is  designed  that  the  permitted  regulations  shall  simplify 
and  explain,  not  embarrass,  the  administration  of  the  law;  and  certainly 
they  must  not  only  be  appropriate,  but  they  must  be  reasonable,  and 
within  the  limitations  and  intent  of  the  statute.  By  the  requirement  that 
the  boundaries  and  extent  of  the  conflict  shall  be  shown,  it  was  not  de- 
signed that  the  representation  thereof  made  in  the  land  office  should  be 
final,  in.  that  office  or  elsewhere;  for  that  question  is  remitted  to  the  courts 
for  decision,  and  they  are  not  in  any  way  dependent  upon  the  adverse 
claim  as  filed,  but  base  their  action  upon  a  full  development  of  all  the 
facts.  The  most  apparent,  if  not  the  only,  object  of  this  statute  is  that  the 
applicant  for  patent  may  have  a  definite  notice  of  what  is  claimed  against 
him,  which  he  may  then  concede  or  contest.  Any  adverse  claim,  ap- 
parently made  in  good  faith,  and  which  clearly  and  definitely  notifies 
the  applicant  for  patent  of  the  conflict  between  his  and  the  adverse  min- 
ing claim,  would  seem  to  meet  and  comply  with  the  object  of  the  statute, 
and  certainly  would  be  sufficient  to  so  put  in  issue  the  question  of  con- 
test that  the  interest  of  all  parties  could  be  protected  by  the  courts.  It 
is  suggested  that  the  government  does  not  design  that  its  mineral  lands 
shall  be  patented  upon  a  survey  made  by  any  surveyors  except  those  spe- 
cially appointed  by  it.  No  patent,  however,  is  issued  upon  such  unoffi- 
cial survey,  or,  at  least,  not  until  after  an  investigation  by  the  court, 
where  any  error  can  be  detected  and  corrected,  and  neither  the  govern- 
ment nor  others  can  be  injured  thereby.  I  am  unwilling  to  say  that  this 
and  all  the  department  regulations,  regardless  of  their  encroachment  upon 
or  variation  from  the  law,  and  the  needless  expense,  inconvenience,  and 
hardship  which  they  may  entail  beyond  those  which  would  result  by 
following  only  the  provisions  of  the  law  itself,  shall  be  literally  and  tech- 
nically construed  and  enforced.  Such  a  rule  would  not  be  conducive  to 
the  ends  of  justice.  When  they  must  be  followed,  and  when  they  may 
be  disregarded,  niay  not  be  easy  to  define  by  any  general  rule;  but  in 
aU  cases  they  must  be  appropriate,  and  within  the  limitations  of  the 
statute  in  the  enforcement  of  which  they  are  designed  to  aid,  and  which 
they  cannot  supplant.  It  has  frequently  been  held  by  the  supreme  and 
other  United  States  courts  that  regulations  in  conflict  with  the  law  are 
invalid]  those  which  enlarge  its  requirements,  though  not  in  exact  con- 
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flict  "^ith  or  contradiction  of  it,  should  be  likewise  regarded.  If  this 
rule  is  not  clearly  within  the  former,  it  is  within  the  latter  class.  The 
defendants'  plea,  therefore,  is  disallowed. 


Claiborne  et  al.  v.  Waddell  et  aU 
(Circuit  Court,  N.  D.  Georgia.    March  11, 18d2.) 

L    Federal  Courts— Jurisdiotion— Citizenship—Dismissal  of  Party. 

When,  on  arranging  the  parties  acoording  to  their  interests  in  the  controTer^, 
the  jurisdiction  of  the  federal  court  will  be  taken  away  because  of  the  ciUEenshlp 
of  one  party,  such  party  may  be  dismissed,  and  the  question  will  then  remain 
whether  she  is  a  necessary  party.    Horn  v.  Lochhart,  17  Wall.  570,  followed. 
S,    Samb-t-Delat  in  Raising  the  Point. 

In  passing  upon  a  question  of  jurisdiction  the  court  will  take  Into  consideration 
any  excessive  delay  in  raising  the  point. 

In  Equity.  Bill  by  John  M.  Claiborne  and  others  against  John  0. 
Waddell  and  others.  Heard  on  motion  to  dismiss  for  want  of  jurisdic- 
tion. 

The  citizenship  and  residence  of  the  parties  is  stated  in  the  bill  to  be 
as  follows :  John  M.  Claiborne,  guardian  of  the  person  and  property  of 
Sarah  Vienna  Phillips,  is  a  citizen  and  resident  of  the  state  of  Texas, 
his  ward  being  a  citizen  and  resident  of  Missouri.  Margaret  L. 
Guthie  and  her  husband,  who  is  joined  with  her,  are  citizens  and  resi- 
dents of  the  state  of  Texas.  All  of  said  parties  are  complainants,  and 
John  0.  Waddell,  William  Peek,  E.  H.  Richardson,  Thomas  Berry, 
Alfred  Shorter,  and  John  M.  Berry,  partners  under  the  name  and  style 
of  Berrys.  &  Co.,  and  Mrs.  Augusta  Phillips,  who  was  formerly  Mrs. 
Augusta  Colville,  citizens  of  and  residing  in  the  state  of  Georgia,  in  said 
northern  district,  are  defendants.  The  purpose  of  the  bill  is  to  recover 
assets  of  the  estate  of  Hiram  Phillips  from  John  0.  Waddell,  who  was 
his  guardian,  (Phillips  having  been  adjudged  a  lunatic,)  and  afterwards 
his  executor.  The  interest  of  Mrs.  Phillips,  who  is  made  one  of  the 
defendants,  was  really  with  the  complainants.  It  appears  that  she  had 
an  equal  interest  with  each  of  the  complainants  in  whatever  might  be 
recovered  by  the  bill.  This  motion  is  made  to  dismiss  the  bill  for  want 
of  jurisdiction  on  account  of  citizenship  of  the  parties;  the  contention 
being  that  Mrs.  Phillips  should  be  a  party  complainant,  and  should  now 
be  considered  such,  and  therefore  her  citizenship  and  residence  in 
Georgia  would  defeat  the  jurisdiction. 

PdUm  ColvUlej  for  complainants. 

B.  H,  HiUi  for  defendants. 

Newman,  District  Judge.  It  will  be  perceived  that  this  bill  has  been 
pending  in  court  for  14  years,  and  no  question  of  jurisdiction  has  ever 
been  raised  in  it.     The  defendant  Waddell,  who  now  makes  the  ques- 
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tion  of  jurisdiction,  filed  an  answer  to  the  bill  in  July,  1878.  It  seems 
dear  that  with  the  present  parties  to  the  case  the  court  is  without  juris- 
diction. In  arranging  the  parties  according  to  their  interests,  and  as  to 
their  respective  sides  in  the  controversy,  it  will  be  necessary  to  place 
Mrs.  Phillips  with  the  complainants ;  and  the  fact  of  her  residence  and 
citizenship  in  this  district  will  be  fatal  to  the  jurisdiction.  Bland  v. 
Fleeman,  29  Fed.  Rep.  669;  Cmert  v.  Wcddran,  38  Fed.  Rep.  311 ;  Rich 
V.  Bray,  87  Fed.  Rep.  273.  Where  there  is  great  delay,  as  in  this  case, 
in  raising  the  question  of  jurisdiction,  the  court  will  consider  the  delay 
in  passing  upon  the  question.  See  Deputron  v.  Youngy  184  U.  8.  241, 
10  Sup.  Ct.  Rep.  539.  The  counsel  for  complainants  suggested  to  the 
court  his  right  to  dismiss  as  to  Mrs.  Phillips,  which  would  obviate  all 
difficulty  as  to  the  jurisdiction  of  the  court  on  the  ground  of  citizenship; 
and  the  question  would  then  remain  as  to  whether  or  not  it  is  necessary 
to  retain  Mrs.  Phillips  as  an  indispensable  party,  under  the  equity  prac- 
tice of  the  court.  In  Hani  v.  LoMart^  17  Wall.  670,  a  case  very  much 
like  this,  being  a  suit  to  recover  assets  of  an  estate  in  the  hands  of  an 
executor,  the  suit  was  brought  in  Alabama,  where  the  executor  resided, 
and  two  of  the  parties  made  defendants  resided  in  the  state  of  Texas, 
which  was  the  residence  of  the  complainants.  The  objection  to  the  juris- 
diction was  met  by  the  dismissal  of  the  suit  as  to  the  two  defendants  res- 
ident in  Texas.  The  dismissal  as  to  these  parties,  thereby  obviating 
the  question  of  jurisdiction,  was  sustained  by  the  supreme  court,  and  I 
am  unable  to  see  the  difference  in  principle  between  that  dismissal  and 
the  dismissal  here  of  the  case  as  to  Mrs.  Phillips.  The  two  defendants 
as  to  whom  that  case  was  dismissed  had  interests  identical  with  the 
interest  of  Mrs.  Phillips  in  this  case;  and,  if  a  decree  could  be  rendered 
in  that  case  without  their  presence  as  indispensable  parties,  I  see  no 
reason  why  it  may  not  be  rendered  in  this  case.  Upon  the  authority  of 
the  case  just  cited,  I  am  of  the  opinion  that,  if  counsel  for  complainants 
desire,  an  order  may  be  taken,  dismissing  this  case  as  to  Mrs.  Phillips; 
otherwise,  the  case  must  be  dismissed  for  want  of  jurisdiction. 


HOHNEB  V.  GrATZ. 
(CircuU  Vouf%  a.  D.  New  York.    May  7, 18W.) 

FOBHIQV  JUDOVBKTB— RB8  ADJUDIOATA— InFBIITOIEICBNT  OV  TRABS-MaBK. 

In  an  action  in  equity  to  restrain  the  defendant  from  selling  in  this  country  har- 
monicas made  in  Germany,  and  protected  by  the  complainant's  trade-mark,  a  mo- 
tion will  not  be  granted,  after  the  canse  is  in  readiness  for  hearing,  giving  leave 
to  interpose  a  supplemental  answer  setting  up  a  judgment  rendered  against  the 
same  oomplainant  in  a  suit  in  Germany  to  restrain  an  alleged  violation  oif  the  same 
trade-mark  there,  in  which  the  defendant  there  was  the  principal  of  the  defendant 
here;  because  foreign  adjudications,  as  respects  torts,  are  not  binding,  and  be- 
cause the  granting  of  an  injunction  depends  in  part  upon  circumstances  which  vary 
in  different  jurisdictions;  and  also  because  neither  the  parties  nor  the  subject-mat- 
ter of  the  two  suits  are  the  same,  and  neither  comity  nor  public  policy  require  or 
v.50F.no.5 — ^24 
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admit  that  the  protection  of  the  citizens  of  thia  country  against  imposition  or  fraud 
committed  here  should  in  any  degree  be  held  subject  to  the  decisions  of  a  foreign 
tribunaL 

In  Equity.  Bill  by  Mathias  Hohner  against  William  R.  Gratz  to  re- 
strain the  violation  of  a  trade-mark.  Motion  for  leave  to  file  a  supple- 
mental answer  setting  up  a  foreign  judgment,  denied. 

Louis  C,  Raegener^  for  complainant. 

^^710  Loewy,  for  defendant. 

Brown,  District  Judge.  The  recent  adjudication  in  Germany  which 
is  sought  to  be  set  up  as  a  supplemental  answer  in  bar  of  the  complain- 
ant's demand,  is  not,  in  my  judgment,  entitled  to  the  force  of  an  ad- 
judication in  an  action  like  the  present.  The  relief  prayed  for  is  to 
restrain  the  violation  of  the  complainant's  trade-mark  in  harmonicas, 
through  any  sales  of  the  infringing  harmonicas  by  the  defendant  in  this 
country.  The  granting  of  such  relief  has  reference  not  merely  to  the 
complainant's  rights,  but  to  the  protection  of  the  American  public  against 
imposition.  Medicine  Co,  v.  Wood,  108  U.  S.  218-223,  2  Sup.  Ct.  Rep. 
436.  The  question  whether  the  alleged  infringement  is  likely  to  im- 
pose upon  the  public,  or  whether  it  involves  an  unfair  and  inequitable 
business  competition,  depends  upon  the  circumstances  of  the  place.  An 
injunction  might  be  properly  refused  in  Germany,  and  yet  properly 
granted  here,  from  the  different  circumstances  which  would  necessarily 
ent6r  into  the  decision. 

Comity,  moreover,  does  not  require,  nor  does  public  policy  permit, 
that  the  protection  of  the  citizens  of  this  country  against  imposition  in 
transactions  within  its  own  territory,  should  in  any  degree  be  held  sub- 
ject to  the  decisions  of  any  foreign  tribunal.  See  Brimont  v.  Penniman^ 
10  Blatchf.  436.  Cases  like  the  present  have  no  analogy  to  suits  upon 
foreign  judgments  rendered  on  contracts,  or  other  subjects  of  ordinary 
common-law  right,  and  are  not  within  such  adjudications  as  that  of  .53- 
ton  v.  GuyoUj  42  Fed.  Rep.  249,  and  the  cases  there  cited.  Here  the 
subject-matter  is  a  tort,  and  an  imposition  upon  the  public  alleged  to 
be  committed  or  about  to  be  committed  here.  Such  subjects  are  not 
concluded  by  foreign  adjudications,  even  when  the  acts  referred  to  are 
the  same  identical  acta.     Whart.  Confl..Laws,  §§  793,  827. 

But  here  the  particular  subject-matter  of  the  two  actions  is  not  iden- 
tically the  same.  Though  similar  torts  or  imposition  in  Germany  may 
have  been  the  subject  of  the  suit  in  the  German  tribunal,  those  acts  are 
not  the  same  as  similar  torts  committed  here;  nor  is  the  defendant  the 
same,  though  he  may  be  the  agent  of  the  German  defendant.  What  is 
sought  here  is  to  restrain  this  defendant's  torts  within  this  country,  and 
his  imposition  upon  the  American  public;  and  that  is  a  different  sub- 
ject from  a  restraint  upon  the  principal  in  Germany  against  similar 
torts  committed  there.    The  motion  is,  therefore,  on  both  grounds  denied. 
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JoTcoB  9.  Charleston  Ios  Maruf'o  Oo« 
(CircuU  CourU  D.  South  CofrMnau    April  80, 1809.) 

L  TBIAXr-COIfVLIOT  OV  EviDBVOB— PbOTINOB  OF  COUBT  AK1>  JURT. 

When  there  lea  conflict  of  eyidenoe  ae  to  material  facta,  which  conflict  can  only 
be  solved  by  determining  the  credibility  of  the  wltneues,  the  court  haa  no  author* 
ity  to  direct  a  Terdict 
t.  Kbw  TniAii— Mi8002n>uoT  of  Witness. 

The  fact  that  a  witness,  on  an  objection  to  his  testimony,  intentionally  deoeived 
the  court  as  to  the  statements  he  was  about  to  make,  is  not  sui&clent  ground  for  a 
new  trial  when  the  statements  thus  introduced  were  not  In  fact  irrelevant,  and  had 
already  been  given  in  evidence, 
t.  Save— WniOHT  of  Evidbncb— Ofikion  of  Coubt— Third  Tbiau 

Although  a  federal  judge  may  give  his  opinion  as  to  the  weight  of  the  evidence, 
yet,  after  two  concurring  verdicts  opposed  to  that  opinion,  he  cannot  grant  a  third 
trial,  except  for  substantial  errors  of  law. 

At  Law.  Action  by  E.  F.  Joyce  against  the  Charleston  loe  Manufact- 
uring Company  to  recover  damages  for  an  unlawful  detention  of  per- 
sonal property.     Heard  on  motion  for  a  new  trial.     Overruled. 

Bryan  &  BryaUy  for  plaintiff. 

Samud  Lord  and  /.  N.  Nathans^  for  defendant. 

SmoNTON,  District  Judge.  This  case  has  been  before  two  juries.  At 
the  first  trial,  which  was  had  in  Greenville,  the  verdict  was  for  the  plain- 
tiff. After  hearing  argument  on  motion  for  a  new  trial,  the  verdict  was 
set  aside,  the  court  being  satisfied  that  the  jury  were  infiuenced  by 
prejudice.  The  second  trial  was  had  at  the  present  term  in  Charleston. 
The  plaintiff  again  obtained  a  verdict.     A  motion  for  a  new  trial. 

The  action  is  for  damages  for  the  unlawful  detention  of  personal  prop- 
erty. The  plaintiff  was  under  contract  with  the  defendant  to  dig  an 
artesian  well  on  its  premises  in  the  city  of  Charleston.  The  location  of 
the  proposed  well  was  within  the  indosure  of  the  defendant.  While 
the  digging  of  the  well  was  in  progress,  disputes  arose  between  the  plain- 
tiff and  the  defendant  respecting  the  performance  of  the  contract.  This 
dispute  pending,  plaintiff  desired  to  remove  firom  the  inclosure  of  the 
defendant  certain  10-inch  tools  and  10-inch  pipe,  rope,  and  some  other 
materials  needed  by  him  for  a  well  in  Florence,  S.  C,  and,  as  he  alleges, 
not  needed  at  the  well  in  Charleston.  Prior  to  this  he  had,  at  his  own 
pleasure,  brought  to  and  removed  from  the  premises  of  the  defendant 
plant  and  materials  used  about  the  well  without  seeking  the  permis- 
sion or  consent  of  the  defendant.  On  this  occasion — 13th  February, 
1890 — such  consent  was  asked  for  the  removal  of  the  articles  specified. 
It  was  not  given.  The  10-inch  plant  and  other  material  were  not  re- 
moved. One  or  more  efforts  were  made  by  plaintiff  with  the  same  re- 
sult. On  18th  March  following,  a  formal  demand  was  addressed  to  the 
president  of  the  ice  com  jpany  for  the  entire  plant  of  the  plaintiff  of  every 
description  on  the  premises  of  defendant.  This  demand  was  mailed  to 
the  president,  who  was  absent  from  the  city.  On  the  24th  March  he 
replied  in  writing,  acceding  to  the  demand.     This  letter  was  received  by 
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plaintiff  on  28th.  The  entire  plant  was  removed  within  two  weeks  aft- 
erwards. The  business  of  plaintiff  is  to  dig  wells.  He  was  under  con- 
tract for  wells  in  Florence,  and  in  Savannah,  Ga.  The  same  witnesses, 
and  no  others,  testified  at  this  trial  who  gave  evidence  at  the  other.  The 
testimony  offered  by  the  plaintiff  purported  to  establish  these  facts: 
That  when  his  desire  to  remove  the  10-iuch  plant,  etc.,  was  made  known 
to  defendant,  it  was  met  with  such  language,  attitude,  and  action  upon 
the  part  of  the  agents  of  defendants  as  induced  those  acting  on  his  behalf 
to  believe  that  the  removal  of  the  articles  desired  would  be  resisted,  even 
if  it  involved  a  breach  of  the  peace.  On  the  other  hand,  the  testimony 
of  the  witnesses  for  the  defendant  was  to  the  effect  that,  although  the 
desire  to  remove  these  articles  did  not  meet  the  approval  of  the  defend- 
ant, no  other  mode  of  resistance  was  offered  or  threatened  than  a  resort 
to  legal  proceedings  to  prevent  or  remedy  the  removal.  The  facts  on 
each  side  were  minutely  detailed.  The  issue  of  fact  thus  raised,  sup- 
ported by  conflicting  testimony,  was  submitted  to  the  jury  for  solution. 
They  were  instructed  that  there  was  no  necessity  whatever  requiring  the 
plaintiff  to  seek  the  assent  of  the  defendant  before  or  at  the  time  of  the 
removal  of  the  plant  and  other  articles.  That,  as  a  necessary  result  of 
his  contract  without  any  stipulation  to  that  effect,  he  had  free  right  of 
ingress  to  and  egress  from  the  premises  of  the  defendant  for  the  purpose 
of  working  on  the  well,  and  of  carrying  to  it  such  plant  and  material  as 
he  deemed  necessary,  and  of  taking  away  from  it  such  as  he  found  use- 
less. But  if,  before  exercising  his  right  of  removal,  he  consulted  the 
wishes  of  defendant,  and  met  a  refusal,  and  if  in  so  refusing  there  was 
anything  in  the  language,  attitude,  or  action  of  the  agents  of  the  defend- 
ant which  would  induce  a  man  with  ordinary  courage  to  believe  that  the 
refusal  would  be  maintained,  if  need  be,  by  a  breach  of  the  peace,  the 
plaintiff  need  not  assert  his  right  by  force,  but  could  resort  to  this  ac- 
tion. This  issue  of  fact  was  presented  in  these  words:  "In  short,  was 
there  an  absolute  refusal  to  permit  the  removal  at  all  events,  or  was 
there  a  notification  that  an  attempt  to  remove  would  be  met  by  l^jal 
proceedings?"  The  verdict  answered  the  first  question  in  the  affirma- 
tive. 

The  next  question  was  as  to  damages.  The  jury  were  instructed,  if 
they  found  for  the  plaintiff  upon  the  issue  above  stated,  that  defendant 
was  liable  for  all  actual  damages  arising  to  the  plaintiff  by  its  act  in 
any  delay  in  or  loss  of  contract  thereby  occasioned.  Besides  these,  plain- 
tiff sought  punitive  damages.  The  facts  his  witnesses  sought  to  prove 
were  these:  That  the  agents  of  defendant  had  full  knowledge  that  they 
had  no  right  to  hold  or  to  refuse  or  prevent  the  removal  of  the  property 
of  the  plaintiff,  and  that  he  had  the  right  to  remove  it  at  his  own  pleas- 
ure; that,  notwithstanding  this,  while  negotiations  were  pending  be- 
tween him  and  defendant  respecting  the  breach  of  contract,  with  the 
purpose  of  coercing  him  to  their  views,  they  unlawfully  took  possession 
of  the  property  of  plaintiff,  and  refused  him  access  to  it,  accompanying 
the  refusal  with  conduct  indicating  violent  resistance  if  he  attempted  to  re* 
move  any  part  of  the  entire  plant.     The  evidence  of  the  defendant  went 
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(o  show  that  it  never  held  or  had  possession,  and  that  no  refusal  was 
made  as  alleged,  and  that  nothing  was  done  or^aid  indicating  any  other 
purpose  than  an  assertion  of  the  rights  of  defendant  within  the  law. 
This  issue  was  submitted  to  the  jury  in  these  words: 

*'If  the  agents  of  the  defendant  acted  with  the  high  band,  regardless  of  the 
well-known  right  of  the  plaintiff,  with  a  view  to  oppress  and  harass  the 
plaintiff,  you  may  find,  if  you  find  for  him,  punitive,  exemplary,  and  vindic- 
tive damages,  not  exceeding  in  the  aggregate  85,000.  If,  liowever,  the  de- 
fendant had  no  purpose  but  to  resort  for  protection  of  its  right  to  legal  pro- 
ceedings, or  if  it  bona  fide  hesitated,  fearing  a  compromise  of  its  rights,  you 
cannot  find  such  exemplary,  punitive,  or  vindictive  damages.  And,  with  no 
desire  to  control  your  verdict,  I  express  to  you  the  opinion  that  there  is  not 
room  for  such  damages  here." 

The  jury  found  for  the  plaintiff  $2,500,  a  sum  largely  in  excess  of 
any  actual  damage  proved.  The  defendant's  motion  for  a  new  trial  is 
on  these  grounds: 

Fvrst.  Because  C.  L.  Parker,  one  of  the  plaintiff's  witnesses,  and,  by 
his  own  testimony,  interested  in  the  event  of  the  suit,  by  a  trick  upon 
the  court  and  upon  the  counsel  for  the  defendant  brought  out  before  the 
jury  incompetent  testimony,  and  such  incompetent  testimony  must  have 
influenced  the  minds  of  the  jury  in  arriving  at  their  verdict.  This  re- 
fers to  an  unpleasant  incident  at  the  trial.  The  witness  Parker,  the 
manager  of  the  plaintiff,  was  on  the  stand.  He  had,  among  other 
things,  testified  to  the  conversations  had  with  agents  of  the  defendant. 
He  was  asked:  "Did  you  have  a  conversation  with  any  representative  of 
the  ice  company  on  28th  March?"  This  was  excepted  to,  as  no  part  of 
the  res  gestss^  but  was  admitted.  He  then  proceeded  to  read  from  a 
memorandum,  purporting  to  have  been  made  at  the  time,  what  he,  the 
witness,  said.  During  this  reading  the  court  interrupted  him,  saying, 
"We  do  not  wish  to  know  what  you  said,  but  what  they  said."  tjpon 
his  replying  that  "you  cannot  understand  what  they  said  until  you  hear 
what  I  said,"  he  was  permitted  to  go  on.  After  reading  through  his 
memorandum,  he  was  asked,  "What  was  said  by  them?"  He  answered, 
"Nothing  further  on  this  matter."  He  is  a  man  of  unusual  intelligence. 
He  must  have  known  that  when  he  was  asked  as  to  a  conversation  the 
replies  of  the  other  party  were  sought.  His  answer,  when  interrupted, 
distinctly  intimates  that  he  did  have  a  reply.  He  did  not  have  any 
conversation  on  the  matters  in  issue,  or  any  reply.  His  conduct  misled 
the  court,  and  was  rebuked,  not  for  what  he  said,  but  for  resorting  to 
deception  gratuitously*  All  that  he  read  out  was  in  evidence  already. 
Had  it  not  been  in  evidence,  a  frank  statement  of  the  question  would 
have  brought  the  reply  in  evidence.  No  irrelevant  testimony,  however, 
came  in,  and  this  improper  conduct  of  this  witness  is  not  of  such  char- 
acter as  to  require  a  new  trial  of  the  case.  The  remaining  grounds  de- 
serve and  have  received  careful  consideration. 

Second.  Because  the  verdict  is  excessive  and  against  the  evidence. 

Third.  Because  the  damages  assessed  by  the  jury  could  have  been  ar- 
rived at  only  by  disregarding  the  instructions  of  the  court.  The  jury 
found  punitive  damages,  against  the  expressed  opinion  of  the  court. 
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This  opinion  was  given  under  th^  sanction  of  Lovejoy  v.  U,  S.,  128  U.  S. 
173,  9  Sup.  Ct.  Rep.  57;  Rucker  v.  Wheeler,  127  U.  S.  93,  8  Sup.  Ct. 
Rep.  1142.  The  counsel  for  the  defendant  earnestly  press  the  argument 
that  the  trial  judge  should  have  instructed  the  jury  not  to  find  punitive 
damages.  The  judges  in  courts  of  the  United  States  have  a  discretion  in 
the  matter  of  the  verdict.  They  are  bound  to  assist  the  jury  in  reach- 
ing a  conclusion,  and  may  express  an  opinion  upon  the  facts.  At  times 
they  must  assume  the  responsibility  of  instructing  them  how  to  find, 
thus  taking  the  verdict  from  them.  This  is  a  largeand  dangerous  power. 
The  supreme  court,  in  a  long  series  of  decisions,  has  carefully  estab- 
lished the  rules  of  its  exercise,  and  have  laid  down  the  limits  which  it 
cannot  pass.  "When  the  evidence  given  at  the  trial,  with  all  the  infer- 
ences that  the  jury  can  justifiably  draw  from  it,  is  insufiicient  to  sup- 
port a  verdict,  the  court  is  not  bound  to  submit  the  case  to  the  jury,  but 
may  direct  a  verdict."  Randall  v.  Railroad  Co.,  109  U.  S.  478,  3  Sup. 
Ct.  Rep.  322.  "If  the  evidence,  giving  the  plaintiff  the  benefit  of  every 
inference  to  be  fairly  drawn  from  it,  sustained  this  view,  then  the  direc- 
tion to  find  for  the  defendant  is  proper,"  (^Kane  v.  Railway  Co,,  128  U.  S. 
94,  9  Sup.  Ct.  Rep.  16;)  "whilst,  on  the  other  hand,  the  case  should  be 
left  to  the  jury,  unless  the  conclusion  follows  as  a  matter  of  law  that  no 
recovery  can  be  had  upon  any  view  which  can  properly  be  taken  of  the 
facts  the  evidence  tends  to  establish,"  {Railroad  Co.  v.  Wood9(m^  134  U. 
S.  621, 10  Sup.  Ct.  Rep.  628.)  These  cases  cite  all  the  authorities,  and 
fix  the  principle. 

The  testimony  of  this  case  did  not  permit  the  court  to  instruct  the 
jury.  There  was  a  grave  conflict,  to  be  solved  only  upon  the  credibility 
of  the  witnesses.  According  to  those  of  the  plaintiff,  there  was  a  stub- 
born disregard  of  his  known  right,  without  any  reason  assigned,  with  a 
view  to  coerce  him  to  terms,  with  an  apparent  intention  to  maintain  the 
position  at  all  hazards.  That  of  the  defendant  contradicted  all  this. 
The  facts,  and  all  inferences  from  the  facts,  were  left  to  the  jury.  Had 
the  judge  instructed  them,  he  would  have  invaded  their  province.  Will 
the  court  now  set  aside  their  conclusion?  In  Henning  v.  Telegraph  Co., 
43  Fed.  Rep.  132,  this  court  deduces  the  following  conclusion  as  the 
result  of  authorities  cited: 

"The  right  of  the  court,  after  verdict,  to  look  into  and  test  the  evidence 
upon  which  the  jury  came  to  their  conclusion  cannot  be  doubted.  Whenever 
there  is  no  evidence  to  sustain  the  verdict,  or  when  there  is  evidence,  and  it 
is  insufficient,  or  when  the  preponderance  of  testimony  is  so  great  against  the 
verdict  as  to  raise  the  presumption  that  it  was  rendered  through  inadvertence 
or  bias  or  prejudice  in  favor  of  or  against  one  of  the  parties,  or  through  some 
corruption,  misconduct,  or  objectionable  behavior  on  the  part  of  the  jury,  the 
court  will  and  should  set  it  aside.  But  when  there  has  been  competent  evi- 
dence submitted  on  both  sides,  and  the  result  depends  upon  the  credibility 
which  the  jury  attaches  to  testimony  of  the  witnesses,  without  regard  to  the 
number  of  these  witnesses,  and  the  jury  reach  their  conclusion,  it  Is  not  com- 
petent for  the  court  to  interfere  with  it.  It  is  not  the  opinion  of  the  judge  as 
to  the  credibility  of  the  witnesses  which  governs  such  a  case,  nor  his  conclu- 
sion as  to  the  preponderance  of  the  evidence,  based  upon  his  opinion  as  to 
their  relative  credibility,  nor  what  verdict  he  would  find  were  he  a  juror.    The 
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jury  alone  can  determine  this.    It  is  tlieir  exclusi^  province;  and,  were 
judges  to  interfere  with  it,  the  value  of  a  trial  by  jury  would  be  destroyed." 

Every  precaution  was  taken  at  the  second  trial  to  secure  a  fair  verdict. 
The  cause  was  heard  on  the  first  day  of  the  term, — the  first  case  called. 
The  names  of  the  entire  panel,  drawn  from  every  portion  of  the  state, 
were  put  in  the  hat,  and  12  men  drawn.  The  jury  was  an  excellent 
representative  of  the  people.  It  will  be  difficult,  perhaps  impossible, 
to  get  a  better  jury.  Although  my  own  conclusion  differs  essentially 
from  that  reached  by  them,  it  is  an  opinion  formed  from  weighing  the 
evidence  and  watching  the  witnesses.  I  cannot  say  that  the  jury  were 
guilty  of  inadvertence,  or  were  controlled  by  bias  or  prejudice,  or  that 
they  disregarded  the  law  as  expounded  to  them.  If  the  verdict  be  set 
aside,  it  will  be  simply  because,  on  an  issue  of  fact  presenting  conflict  of 
testimony,  the  judge  does  not  agree  with  the  jury.  "I  confess,"  says 
TnxsHMAN,  C.  J.,  in  Gnffith  v.  Willing,  3  Bin.  317,  "that  neither  at  the 
trial  nor  since  further  reflection  has  it  struck  me  in  the  same  point  of 
view  in  which  it  appears  to  the  jury.  But  that  is  not  sufficient  ground 
for  awarding  a  new  trial.  I  cannot  discover  any  principle  of  law  which 
the  jury  have  violated,  nor  will  I  undertake  to  say  that  they  have  done  so 
decidedly  against  the  evidence  as  would  justify  the  court  in  setting  aside 
the  verdict."  "After  two  concurring  verdicts,  the  court  will  not  grant  a 
new  trial  if  the  questions  to  be  tried  depend  wholly  on  matters  of  fact, 
and  no  rule  of  law  be  violated,  although  the  verdict  be  against  the  weight 
of  the  evidence."  Grab.  &  W.  New  Trials,  No.  54.  The  language  of 
Waties,  J.,  in  Frost  v.  Browriy  2  Bay,  139,  140,  seems  to  fit  this  case: 

"A  second  trial  has  already  been  granted*  and  two  juries  have  concurred 
in  finding  the  same  facts.  I  think  we  have  no  authority  to  proceed  any 
further,  for,  although  I  would  never  surrender  a  plain  and  certain  rule  of  law 
to  tlie  caprice  of  a  jury,  or  any  number  of  juries,  yet  in  a  case  where  the  law 
is  complicated  with  facts,  so  that  the  construction  and  application  of  it  must 
depend  on  the  findings  of  facts,  two  concurring  verdicts,  even  against  the  opin- 
ion of  the  judges,  ought  to  be  conclusive.  As  the  present  case  appears  to  me 
to  be  such  a  one,  I  think  that  a  third  trial  ought  not  to  be  granted." 

Two  juries  have  found  from  these  facts  that  punitive  damages  should 
be  awarded.     The  motion  for  a  new  trial  is  refused. 
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AsPLEY  V.  Murphy  et  al. 
(Cirouit  Courts  N.  D.  Texas,    February  21, 1802.) 

%  Pbobatb  Courts— Jxtrisdiotion—Spboifio  PsBTOBMANos—RapBAZi  ov  Statotb. 

Act  Tex.  1846,  entitled  ^'An  act  to  organize  probate  courts, "  which  in  aection  27 
(HarL  Dig.  art  1108)  expressly  repeals  '*all  laws  relative  to  the  duties  of  probate 
courts  and  the  settlement  of  successions, "  was  applicable  only  to  laws  conferring 
general  probate  jurisdiction,  and  not  to  Act  1844,  S  2,  (Hart.  Dig.  art  1070,)  which 
vests  in  those  courts  the  special  power  of  enforcing  specific  performance  of  con- 
tracts to  convey  lands. 

2.  Courts— Jurisdiction— Repbalino  Acts— Conbtbuotiok. 

Where  jurisdiction  in  special  cases  is  conferred  upon  a  court  by  leglslatlva  act, 
and  its  exercise  in  a  particular  instance  is  questioned  after  the  lapse  of  46  years,  on 
the  ground  that  the  act  was  subsequently  repealed,  the  court  will  resolve  any 
doubts  as  to  the  scope  of  the  repealing  statute  in  favor  of  the  jurisdiction. 

At  Law.  Action  by  R.  F.  Aspley  against  J.  P.  Murphy  et  al.  to 
recover  an  undivided  two-ninths  interest  in  and  to  block  77,  in  the  city 
of  Dallas,  Tex.  Heard  on  a  question  as  to  the  admissibility  in  evidence 
of  certain  records  of  the  probate  court. 

Chas.  I.  Evans^  O.  J.  Oooch,  and  Basaetty  Seay  &  Musdj  for  plaintiff. 

E,  /.  Simkina  and  Simkins  &  Morrow^  for  defendants. 

Maxey,  District  Judge,  {praJlyJ)  The  question  in  this  case  arises 
upon  the  offer  on  the  part  of  defendants  to  introduce  in  evidence  a  tran- 
script of  certain  orders  and  proceedings  of  the  probate  court  of  Houston 
county,  passed  in  1847.  From  an  inspection  of  the  transcript,  it  ap- 
pears that  a  petition  was  filed  by  the  administrator  of  John  Grigsby's 
estate,  one  Edens,  praying  for  authority  to  execute  a  deed  to  the  heirs 
of  Crawford  Grigsby  for  1,000  acres  of  the  John  Grigsby  league  and 
labor.  That  petition  was  filed  and  granted  by  the  probate  court  on  the 
29th  day  of  March,  1847.  On  the  same  day,  as  a  basis  for  the  peti- 
tion, an  afiidavit  was  filed  by  William  Grigsby,  in  which  he  deposed 
to  the  execution  of  a  contract  entered  into  between  John  Grigsby  and 
his  son,  Crawford,  in  1840  or  1841,  by  the  terms  of  which  ti^e  father 
agreed  to  convey  to  his  son,  Crawford,  1,000  acres  of  the  league  and 
labor,  in  consideration  of  services  to  be  rendered  by  the  latter  in  locat- 
ing the  land,  etc.;  the  affiant  further  deposing  that  Crawford  fully  com- 
plied with  his  part  of  the  agreement.  The  order  of  court  granting  the 
application,  it  appears,  was  filed  on  September  28,  1847.  The  deed  of 
the  administrator  was  executed  in  pursuance  of  the  order  on  July  17| 
1847. 

While  counsel  for  the  plaintiff  object  to  the  validity  of  all  the  papers 
embodied  in  the  transcript,  their  particular  objection  goes  to  the  order 
of  the  court;  they  insisting  that  the  probate  court  of  Houston  county 
was  without  authority  or  jurisdiction  in  1847  to  pass  the  order  in  ques- 
tion. On  the  other  hand,  counsel  for  the  defendants  maintain — JFIr^, 
that  the  court  had  jurisdiction  under  the  act  of  1844,  which  they 
say  was  then  in  force;  or,  secondly,  if  repealed,  the  probate  court  had 
jurisdiction,  under  the  general  power  granted  by  the  constitution  of  1845 
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and  the  act  of  1846,  construed  in  connection  therewith,  to  make  the 
order;  or,  if  mistaken  in  the  poeitions  assumed,  they  further  maintain, 
thirdy  that  the  recognition  of  the  claim  for  land,  under  the  thirteenth 
section  of  the  act  of  1846,  is  a  judgment  which  cannot  be  collaterally 
attacked. 

The  question  then  is,  did  the  probate  court  have  jurisdiction — ^was  it 
clothed  with  power — in  1847  to  entertain  the  application  of  the  ad- 
ministrator, and  pass  the  order  prayed  for  by  him?  It  is  dear  that, 
if  the  court  was  without  jurisdiction,  every  order  passed  in  the  proceed- 
ing was  a  nullity;  for  orders,  judgments,  and  decrees  cannot  be  rendered 
by  a  court  in  the  absence  of  power  to  make  them.  Jurisdiction  is  the 
power  to  hear  and  determine  a  cause,  and,  when  the  power  is  wanting, 
acts  performed  by  the  court  are  without  validity.  If,  then,  there  was 
no  jurisdiction,  the  order  was  void;  and  if  the  jurisdiction  depended 
alone  upon  the  act  of  1844,  and  that  act  was  repealed  when  the  order 
was  made,  then  was  also  the  order  a  nullity.  I  say  if  the  jurisdiction 
depended  alone  upon  the  act  of  1844,  and  that  act  had  been  repealed  by 
the  statute  of  1846,  then  the  order  passed  in  1847  was  without  validity. 
That  position  ia  clearly  sustained  by  the  supreme  court  of  the  United 
States  in  the  case  of  Bank  v.  Dudley,  2  Pet.  623,  524,  and  so  it  is  held 
by  the  same  court  in  the  case  of  Iriaurance  Co.  v.  Ritchie^  6  Wall.  641. 
See,  also,  HouaUm  v.  Kittmgh,  (Tex.  Sup.)  16  S.  W.  Bep.  67.  Was  the  act 
of  1844,  then,  repealed  by  the  act  of  1846?  By  reference  to  the  early 
laws  of  Texas,  it  will  be  seen  that  the  first  act  conferring  jurisdiction 
upon  the  probate  courts  generally  in  reference  to  the  estates  of  decedents 
was  passed  in  1840,  beginning  with  article  995  of  Hartley's  Digest. 
The  caption  of  that  act  reads  as  follows:  "An  act  regulating  the  duties 
of  probate  courts  and  the  settlement  of  successions."  Without  consum- 
ing time  to  call  attention  to  all  of  the  intervening  acts  directly  relating 
to  the  settlement  of  successions,  we  pass  to  the  consideration  of  the  act 
claimed  to  have  been  repealed,  the  act  of  1844,  with  this  caption,  "An 
act  to  define  and  fix  the  practice  of  probate  courts  in  certain  cases." 
The  second  section  of  that  act  (article  1070  of  Hartley's  Digest)  vests  in 
courts  of  probate  the  power  to  enforce  specific  performance  of  contracts 
to  convey  land.  Then  follows  the  act  of  1846,  the  caption  of  which 
employs  these  words:  "An  act  to  organize  probate  courts."  The  repeal- 
ing clause  of  that  act  will  be  found  in  section  27  or  article  1108  of  Hart- 
ley's Digest,  and  is  in  the  following  language:  "That  all  laws  and  parts 
of  laws  heretofore  in  force  relative  to  the  duties  of  probate  courts  and  the 
settlement  of  successions  be,  and  the  same  are  hereby,  repealed." 

It  is  not  claimed  in  this  case,  as  I  understand  theargument  of  counsel, 
that  the  act  of  1846  repeals  by  implication  the  act  of  1844.  There 
seems  to  be  no  irreconcilable  conflict  or  repugnancy  between  the  two  acts, 
and  it  could  not  be  successfully  claimed  that  the  one,  by  implication 
merely,  repeals  the  other.  U.  S.  v.  Railway  Cb.,  .40  Fed.  Rep.  769, 
and  authorities  there  cited.  Does  the  repealing  clause  of  the  act  of  1846 
expressly  repeal  section  2  of  the  act  of  1844?  In  the  construction  of 
statutes  courts  discover,  if  possible,  the  legislative  intent.     See  Oates  v. 
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Bank^  100  U.  S.  244.  In  support  of  that  view,  reference  is  also  made 
to  the  case  of  EUis  v.  BaUs,  26  Tex.  706. 

The  question,  then,  as  I  have  said,  which  presents  itself  to  the  court 
in  all  cases  of  this  kind,  is  this:  What  was  the  intention  of  the  law- 
makers? Courts  carry  out  the  intention  of  the  lawmaking  power  with- 
out reference  to  the  policy  of  statutes.  Did  the  legislature,  by  the  words 
employed  in  the  clause  repealing  all  laws  and  parts  of  laws  relative  to 
"the  settlement  of  successions,"  intend  to  embrace  laws  conferring  the 
power  to  enforce  performance  of  executory  contracts  for  the  conveyance 
of  title  to  lands?     This  is  the  first  proposition  to  be  considered. 

It  is  clear,  by  reference  to  the  authorities,  that  it  did  not  so  intend, 
and  in  support  of  that  view  reference  is  again  made  to  the  case  of  Bank 
V.  Dudley^  reported  in  2  Pet.  524;  also  to  Kegans  v.  AUcom^  9  Tex.  25, 
and  the  case  of  Houston  v.  KUlough,  reported  in  16  S.  W.  Rep.,  decided 
by  the  supreme  court  of  this  state.  It  is  evident  that  the  words  em- 
bodied in  the  repealing  clause  of  the  act  of  1846 — that  is,  those  words 
which  repeal  all  laws  and  parts  of  laws  relative  "to  the  settlement  of 
successions" — cannot  be  construed  to  include  a  statute  which  confers 
jurisdiction  on  a  probate  court  to  enforce  the  performance  of  an  execu- 
tory contract  to  convey  land.  That  is  clearly  decided  by  both  the  su- 
preme court  of  the  United  States  and  the  supreme  court  of  Texas.  What 
then,  in  reference  to  the  particular  point  before  the  court,  is  the  source 
of  the  power  to  enforce  performance  of  an  executory  contract  to  convey 
title  to  land?  Whence  does  it  originate?  Out  of  what  does  it  grow? 
The  supreme  court  of  Texas  leaves  no  doubt  upon  that  point.  Proceed- 
ing, in  the  case  of  Houston  v.  KiUough,  Chief  Justice  Stayton,  delivering 
the  opinion,  says: 

"In  Booth  V.  Todd,  8  Tex.  137,  it  was  held  that  the  general  grant  of  pro- 
bate powers  would  not  confer  on  county  courts  the  power  to  decide  litigated 
accounts  between  the  representatives  of  partners,  and  it  was  said  that  there 
was  perhaps  but  one^  case  in  which  litigation  on  a  claim  against  the  deceased 
is  conducted  before  the  probate  court,  and  that  is  for  the  enforcement  of  an 
executory  contract  to  convey  title  to  lands.  The  source  of  this  power  was 
not  in  the  general  grant  of  probate  jurisdiction,  but  in  the  statute  which 
specifically  gave  it. " 

Hence  it  becomes  apparent  that  the  source  of  this  power  will  not  be 
discovered  in  the  general  grant  of  jurisdiction  to  the  probate  courts;  it  is 
not  to  be  found  there,  and,  if  it  exists  at  all,  it  must  be  found  in  the 
statute  which  specifically  gives  it.  It  must  be  presumed  that  the  legis- 
lature, in  passing  the  act  of  1846,  had  in  view  this  distinction;  that  they 
passed  the  act  with  the  understanding  and  with  the  knowledge  that  the 
power  to  enforce  the  specific  performance  of  contracts  to  convey  lands 
did  not  originate  in  the  general  grant  of  jurisdiction  to  the  probate  courts 
as  such.  If  that  be  true,  does  the  language  '' repeal  all  laws  and  parts 
of  laws  in  force  relative  to  the  duties  of  probate  courts  and  the  settle- 
ment of  successions"  operate  to  repeal  all  prior  laws,  both  general  and 
special,  prescribing  duties  of  probate  courts,  etc.,  or  only  those  general 
laws  relating  to  the  settlement  of  successions  and  the  general  duties  of 
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probate  courts  as  purely  courts  of  probate?  If  the  intention  had  been 
to  repeal  all  laws,  was  not  the  act  of  1841,  relating  to  deceased  soldiers* 
estates,  obliterated?  That  act,  which  is  embodied  in  articles  1053  and 
1054  of  Hartley's  Digest,  passed  in  1841,  relates  to  estates  of  deceased 
persons,  and  confers  upon  the  probate  courts  certain  powers  and  duties 
in  reference  to  the  administration  of  those  estates.  In  Duncan  v.  Vealy 
49  Tex.  613,  the  question  was  directly  presented  to  the  supreme  court 
of  this  state  whether  the  act  of  1846  repealed  the  act  of  1841.  Chief 
Justice  MooRE,  or,  rather,  Mr.  Associate  Justice  Moore,  at  that  time, 
in  holding  that  the  act  of  1841  was  not  repealed,  uses  this  language: 

**  Evidently  to  hold  the  act  of  January  14,  1841,  enacted  for  the  special 
purpose  of  protecting  the  estates  of  volunteer  soldiers  from  foreign  countries 
who  had  fallen  in  battle^  or  otherwise  died  in  the  republic,  repealed  by  the 
repealing  clause  of  this  general  act  of  1846,  organizing  probate  courts,  would 
do  violeoce  to  the  well-established  canons  for  the  construction  of  special  and 
general  laws,  and  their  proper  relation  and  bearing  to  each  other. " 

That  decision  is  referred  to  with  approval  by  the  supreme  court  in 
the  late  case  of  Catils  Co.  v.  Bom,  reported  in  73  Tex.  554,  11  S.  W.  Rep. 
544.  The  supreme  court  then,  as  late  as  the  time  when  the  opinion  in 
73  Tex.,  11  S.  W.  Rep.,  was  rendered,  cited  with  approval  the  rule  an- 
nounced in  the  case  of  Duncan  v.  Veal.  If  the  act,  then,  of  1841  was  not 
repealed,  the  question  arises,  why  was  it  not?  Mr.  Justice  Moore  re- 
plies that,  under  the  well-recognized  canons  of  construction,  the  act  of 
1846  could  not  be  held  to  repeal  it.  The  act  of  1846  was  "to  organize 
probate  courts,"  and  in  that  act  the  general  duties  of  the  court  and 
of  administrators  and  executors  were  prescribed;  it  was  a  law  general 
in  its  nature.  The  act  of  1841,  while  a  general  law,  was  special  in  its 
character,  and  the  court  evidently  held  that  a  law  general  in  its  nature, 
prescribing  the  general  duties  of  probate  courts,  .would  not  be  held  to 
repeal  a  statute  prescribing  special  duties  in  certain  cases.  See,  also, 
EUis  V.  Baits,  26  Tex.  708.  If  we  look  to  the  act  of  1841,  we  find  that 
it  has  reference  to  estates  of  deceased  persons;  there  can  be  no  escape 
from  that  conclusion.  We  find,  also,  that  it  prescribes  the  duties  of 
the  court.  Now,  the  language  of  the  repealing  clause  of  the  act  of  1846, 
as  I  have  already  said,  provides  for  the  repeal  of  "all  laws  and  parts  of 
laws  heretofore  in  force  relative  to  the  duties  of  probate  courts  and  the 
settlement  of  successions."  It  would  seem  that  the  act  of  1841  was  em- 
braced within  that  provision,  but,  under  the  accepted  canons  of  con- 
struction, the  supreme  court  of  this  state  has  held  otherwise;  that  the 
act  was  not  affected,  but  was  in  force  after  the  act  of  1846  was  passed. 

What  is  the  act  of  1844?  We  have  seen,  and  it  has  been  repeatedly 
held  by  the  supreme  court  in  the  authorities  referred  to  by  counsel,  that 
the  probate  courts  had  no  jurisdiction  to  enforce  the  specific  performance 
of  a  contract  to  convey  title  to  land,  until  the  act  of  1844  was  passed. 
We  have  seen  that  the  general  grant  of  jurisdiction  to  the  probate  courts, 
as  such  courts,  did  not  include  the  power  to  enforce  the  performance  of 
such  a  contract.  Then,  the  act  of  1844  was  what?  By  its  caption  it 
was  an  act  "  to  define  and  fix  the  practice  of  probate  courts  in  certain 
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cases."  It  was  an  act  to  confer  jurisdiction  upon  the  probate  courts  in 
cases,  among  others,  in  which  they,  before  that  time,  had  no  jurisdic- 
tion; it  Was  a  new  law,  originating  a  special  jurisdiction,  conferring 
special  powers  and  special  duties. 

The  act  of  1846,  as  has  been  shown,  did  not  repeal  all  laws  relating 
to  the  duties  of  probate  courts  and  the  settlement  of  successions,  and,  as 
I  have  said,  the  law  of  1841  embraced  both  of  these  subjects.  Whcit, 
then,  did  the  legislature  mean,  in  employing  the  words  of  the  repealing 
act  of  1846,  "all  laws  and  parts  of  laws  heretofore  in  force  relative  to  the 
duties  of  probate  courts?"  The  meaning  was  to  repeal  all  general  laws 
relative  to  the  settlement  of  successions,  and  all  such  laws  relative  to  the 
general  powers  and  duties  of  the  probate  courts  as  courts  of  probate. 
The  intention  was  not  to  repeal  a  statute  prescribing  duties  in  special 
cases,  touching  the  settlement  of  successions,  as  in  effect  held  in  Duncan 
V.  Veal,  nor  a  statute  which  conferred  jurisdiction  in  special  cases, 
where  such  jurisdiction  was  not  embraced  in  the  general  grant  of  juris- 
diction to  probate  courts.  As  has  been  seen,  the  power  to  enforce  per- 
formance of  an  executory  contract  to  convey  title  to  land  was  not  in- 
cluded in  the  general  grant  of  powers  and  jurisdiction  of  the  probate 
court,  and  the  repealing  clause,  therefore,  of  the  act  of  1846  did  not 
affect  section  2  of  the  act  of  1844.  As  indicative  of  the  legislative  in- 
tent, it  may  be  pertinent  to  add  that  the  repealing  clause  of  the  act  of 
1846  employs  the  words  used  in  the  caption  of  the  act  of  1840,  thus 
evidencing  the  purpose  to  repeal  that  act  and  statutes  of  a  similar  nature. 
But  no  reference  is  made  to  the  act  of  1844,  nor  to  the  jurisdiction  con- 
ferred by  its  second  section.  It  follows  from  what  has  been  said  that 
the  second  section  was  in  force  in  1847,  when  the  order  of  the  probate 
court  of  Houston  county  was  passed. 

In  this  connection  I*  go  one  step  further,  and  I  trust  that  counsel  will 
not  misunderstand  the  court  in  what  it  will  now  say.  The  act  of  1844, 
if  not  repealed  by  the  act  of  1846,  clearly  conferred  upon  the  probate 
court  the  power  to  make  the  order  complained  of;  that  I  believe  is  ad-, 
mitted,  or,  at  least,  is  not  denied,  by  counsel  on  either  side.  There 
then  is  plainly  the  existence  of  a  special  power  and  jurisdiction  affirma- 
tively granted  by  a  general  statute.  Now,  if  a  fair  doubt  existed  in  my 
mind  as  to  the  true  construction  of  the  repealing  clause  of  the  act  of 
1846,  such  doubt,  in  my  judgment,  after  the  lapse  of  45  years,  should 
be  resolved  in  favor  of  the  jurisdiction.  I  do  not  say  that  jurisdiction 
will  be  presumed.  That  is  not  the  law;  I  do  not  so  hold.  What  I  do  say 
is  simply  this:  That  where  jurisdiction  in  special  cases  is  clearly 
granted  by  an  act  duly  passed  by  the  legislature,  and,  after  45  years 
have  intervened,  the  jurisdiction  is  challenged,  on  the  ground  that  it 
was  withdrawn  by  a  subsequent  repealing  statute,  if  a  doubt  fairly  exists 
as  to  the  proper  construction  which  the  repealing  statute  should  receive, 
such  a  doubt  should  be  given  in  favor  of  sustaining  rather  than  in  de- 
feating the  jurisdiction. 

There  are  other  important  and  interesting  questions  in  this  case  raised 
and  discussed  by  counsel  on  both  sides  with  great  ability.     Whether, 
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under  the  act  of  1846,  particularly  the  thirteenth  section  of  that  act, 
the  pfobate  court  of  Houston  county  had  the  power  to  approve  a  land 
claim,  and  order  the  execution  of  a  deed  by  the  administrator,  is  a 
question  of  much  nicety.  It  is  not  essential  to  the  disposition  of  this 
case  for  the  court  to  pass  directly  upon  that  question.  It  will,  however, 
be  observed  that  the  section  last  mentioned  authorizes  probate  courts  to 
approve  claims  not  only  for  money  and  personal  property,  but  also  for 
land.  Would  it  not  seem  that,  having  the  power  to  approve  a  claim 
for  land,  the  court,  by  necessary  implication,  had  all  necessary  power  to 
render  effective  and  operative  the  power  expressly  granted?  If  that  be 
true,  then  the  court  had  the  power  to  make  the  decree,  and  order  the 
execution  of  the  deed.  But  a  decision  of  that  question  is  deemed  un* 
necessary,  and  is  not  passed  upon. 

My  conclusion  is  that  the  probate  court  of  Houston  county  had  juris- 
diction to  pass  the  order  in  question,  and  that  the  administrator  had  the 
power  to  execute  the  deed  conveying  1,000  acres  of  the  Grigsby  league 
and  labor.  If  there  existed  aay  irregularities  in  the  proceedings  affect- 
ing either  the  order  of  the  court  or  subsequent  execution  of  the  deed, 
under  thoroughly  established  principles,  they  could  not  be  inquired  into 
in  a  collateral  proceeding  of  this  kind,  and  they  may  well  be  deemed 
healed  and  cured  by  the  half  century  which  has  since  elapsed.  The 
objections  of  the  plaintiff  will  be  overruled,  and  exceptions  noted. 

The  record  being  admitted  in  evidence,  the  court  instructed  the  jury  to  re- 
turn a  verdict  for  the  defendants.  Motion  for  new  trial  presented^  argued, 
and  refused. 


United  States  v.  Fttzsimmons  et  al. 

{CircuU  Court,  N.  D.  Qeorgku    Marota  9S,  1S98.) 

Unitbd  States  Majkshals— Liability  on  Bond— Fbb»— Ivtbbbst. 

In  a  suit  upon  the  oflQcial  bond  of  a  United  States  marshal  for  sums  due  on  hfs  fee 
and  emolument  account,  interest  should  be  aUowed  from  the  date  when  a  balance 
was  stated  against  him  by  the  treasury  ofQcials,  although  the  amount  found  to  be 
due  is  less  than  this  balance. 
Samb— Allowanobs  to  Bbputibs— Accounts— Waivbb. 

Bey.  8t  U.  S.  $  841,  providing  that  the  allowances  to  any  deputy  marshal  shaU 
in  no  case  exceed  three  fourths  of  the  fees  and  emoluments  received  for  the 
services  rendered  by  him,  does  not  make  it  unlawful  for  the  marshal  to  allow  three 
fourths  of  the  gross  fees,  without  first  deducting  the  expenses  incurred  in  earning 
the  fees;  and  where  during  his  whole  term  of  office  a  marshal  adopted  this  basis  of 
settlement,  both  with  his  deputies  and  with  the  treasury  department,  and  no  ob- 
jection was  made  thereto,  he  cannot,  in  an  action  on  his  bond,  claim  tnat  the  set- 
tlement should  have  been  on  the  basis  of  three  fourths  of  the  net  fees. 
Save —Fees— Expenses. 

A  marshal  is  not  entitled  to  the  actual  expenses  inourred  in  earning  a  fee,  in  ad- 
dition to  the  statutory  allowance. 
.  Same. 

There  Is  no  law  or  practice  entitling  a  deputy  marshal  to  all  the  fees  earned  in 
Individual  cases. 
Same— Employment  of  Auctioneeb. 

A  marshal  has  no  authority  to  employ  an  auctioneer  to  sell  property,  and  is  not 
entitled  to  any  allowance  for  the  expense  thereof.     . 
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0.  Sahe— Expenses. 

A  marshal  is  not  entitled  to  an  allowance  for  expenses  incurred  in  sendingf  a 
third  person  to  investigate  a  controversy  between  himself  and  one  of  his  deputies. 

7.  Same— Liability  to  Deputy  por  Fees. 

A  marshal  and  the  sureties  on  his  bond  are  not  liable  to  his  deputies  for  fees  due 
them,  which  were  paid  over  to  him;  their  claim  is  against  the  government;  and 
hence,  in  a  suit  by  tbe  government  on  his  bond,  he  is  not  entitled  to  a  set-off  for 
fees  still  owing  to  his  deputies. 

8.  Same— Action  on  Bond--Tbial--Waiver. 

Where  accounts  are  investigated  at  length  before  an  auditor,  without  any  objec- 
tion to  the  scope  of  the  investigation,  the  parties  cannot,  after  the  report  has  been 
on  file  for  seven  months,  for  the  first  time  object  that  the  pleadings  were  not 
broad  enough  to  cover  certain  matters  reported  upon. 

At  Law.  Action  by  the  United  States  against  0.  P.  Fitzsimmons  and 
the  sureties  on  his  official  bond  as  United  States  marshal.  Heard  on 
exceptions  to  the'  auditor's  report.     Exceptions  overruled. 

S.  A.  DameU,  U.  S.  Atty. 

Broyles  &  Johnston^  Jackson  &  King,  J,  S.  Hook,  W.  W.  Montgomery, 
J.  M,  Smith,  J.  M.  tiusaeU,  Henry  Jackson,  John  L  Hall,  Oeorge  HiUyer,  and 
Weil  &  Brandt,  for  defendants. 

Newman,  District  Judge.  This  suit  was  brought  in  November,  1885, 
by  the  United  States,  against  0.  P.  Fitzsimmons,  late  United  States  mar- 
shal, and  the  sureties  on  his  official  bond,  for  the  sum  of  $14,249.09, 
which  sum,  it  was  alleged,  had  come  into  the  hands  of  the  said  Fitz- 
simmons as  marshal,  and  which  he  has  iailed  to  pay  into  the  treasury  of 
the  United  States,  as  required  by  law.  The  declaration  was  amended 
on  the  8th  day  of  June,  1886,  which  amendment,  in  connection  with 
the  original  declaration,  will  be  noticed  hereafter.  Demurrers,  upon 
the  grounds  therein  stated,  were  filed,  both  to  the  original  and  amended 
declaration,  to  which  I  will  also  allude  hereafter.  On  the  15th  day  of 
May,  1886,  this  case  was  referred  by  my  predecessor,  Judge  McCay,  to 
an  auditor,  ''to  hear  and  determine  the  evidence  submitted  by  either 
party,  to  investigate  the  accounts  between  the  parties,  and  to  perform 
the  powers  and  duties  authorized  by  the  laws  of  Georgia,  and  to  report 
his  findings  as  early  as  practicable  to  this  court."  On  June  21,  1887, 
the  auditor  filed  his  report,  and  to  that  report  various  exceptions  have 
been  filed.  In  January,  1888,  this  report  was  referred  back  "for  the 
purpose  of  allowing  the  auditor  to  separate  the  items  of  indebtedness 
found  due  by  the  marshal  to  the  government,  to  wit,  what  amount  due 
by  him  for  fees  of  jurors,  fees  of  witnesses,  support  of  prisoners,  mis- 
cellaneous expenses,  and  fees  and  expenses  of  marshals;  also  to  hear  ar- 
gument as  to  the  rate  of  interest  to  be  paid  by  the  marshal  on  the  prin- 
cipal sum,  and  also  to  hear  evidence  as  to  a  credit  of  three  hundred  and 
twelve  dollars  claimed  by  the  marshal  to  have  been  allowed  him  by  the 
department  for  extra  services."  In  accordance  with  this  order  a  supple- 
mental report  was  filed  by  the  auditor  on  January  27,  1888.  To  the 
exceptions  filed  originally  additional  exceptions  were  added  subse- 
quently, without  objection.  I  will  take  these  exceptions  up  in  the  or- 
der in  which  they  appear. 
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The  first  exception  is  that  the  report  does  not  cover  the  points  in- 
volved with  sufficient  directness  and  fuUness,  in  this:  (a)  That  it  fails 
to  show  the  state  of  the  account  between  the  United  States  and  said  mar- 
shal touching  the  fees  and  emoluments  of  the  marshal's  office.  This 
exception  is  obviated,  I  think,  by  the  supplemental  report  of  the  au- 
ditor. This  was  one  of  the  grounds  for  referring  the  report  back  to  the 
auditor,  that  he  might  separate  this  finding,  and  show  under  what 
branch  or  head  the  default  on  the  part  of  the  marshal  existed.  It  ap- 
pears that  the  marshal  received  money  during  the  greater  part  of  his 
term  which  was  to  be  disbursed  under  five  separate  heads,  viz. ,  fees  of 
jurors,  fees  of  witnesses,  support  of  prisoners,  miscellaneous  expenses, 
and  fees  and  expenses  of  marshals.  It  was  desirable,  inasmuch  as  he 
received  the  money  to  be  disbursed  under  these  several  heads,  that  the 
report  should  show  more  accurately  than  the  original  report  did  under 
which  of  these  heads  balances  of  accounts  were  found  against  the  mar- 
shal. The  supplemental  report  shows  that  the  entire  amount  found 
against  the  marshal  is  under  the  head  of  fees  and  expenses  of  marshals. 
So  that,  as  I  have  slated,  this  exception  is  thereby  obviated. 

The  next  two  subdivisions  of  this  exception  are  (b  and  d)  that  said  re- 
port fails  to  show  the  state  of  the  account  between  the  United  States  and 
the  marshal,  as  to  money  appropriated  for  fees  of  jurors  and  witnesses 
for  the  fiscal  year  ending  July  1,  1881.  It  is  sufficient  to  say  with  ref- 
erence to  this  that  the  auditor  finds  no  default  on  the  part  of  the  mar- 
shal under  either  of  these  heads. 

The  next  division  of  the  exception  is: 

"(e)  That  said  report  does  not  find  or  determine  whether  or  not  the  mar- 
shal unlawfully  withheld  and  failed  to  account  for  the  fees  and  costs  from 
individual  cases." 

As  to  this  it  may  be  stated  that  the  finding  of  the  auditor  is  precise 
and  full.  Indeed,  he  seems  to  me  to  be  more  explicit  in  .this  than  any 
other  branch  of  his  report.  He  sets  out  the  evidence  on  this  subject  in 
his  report  in  full,  goes  into  a  thorough  explanation,  and  appends  several 
tables  showing  how  and  what  he  finds  upon  that  subject. 

The  next  subdivision  of  this  exception  is  (/)  that  the  report  does  not 
find  what  was  the  gross  earnings  of  the  marshal's  office  for  the  years 
1878,  1879,  1880,  and  1881,  nor  for  any  one  or  more  of  said  years,  nor 
does  said  report  show  that  the  marshal. has  failed  to  account  for  said 
moneys  wholly  or  in  part.  I  think  that  the  report  of  the  auditor,  ac- 
companied, as  it  now  is,  with  the  supplemental  report,  is  sufficiently 
definite.  The  auditor  charges  the  marshal,  as  a  disbursing  officer  of 
the  government,  with  all  the  money  he  received  in  his  official  capacity 
from  the  United  States  and  from  individuals.  As  to  the  amount  re- 
ceived, there  is  no  contention  whatever.  He  then  proceeds  to  credit 
him  with  all  disbursements  lawfiiUy  made.  The  report  seems  to  me 
fuU  and  ample.  It  is  accompanied  with  tables  showing  the  various  cal- 
culations and  findings  of  the  auditor  under  the  difierent  heads  in  de- 
tail.    I  do  not  think  this  exception  can  be  sustained. 
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The  second  exception  is  that  the  auditor  failed  to  give  the  marshal 
credit  for  an  item  of  $312.20.  In  the  supplemental  report  this  amount 
is  allowed  the  marshal  by  the  auditor,  so  that  it  need  not  now  be  con- 
sidered. 

The  third  is  a  general  exception  that  the  auditor  erred  in  finding  as 
much  as  he  did  against  the  marshal.  This  is  a  general  exception,  and 
will  be  controlled  by  the  findings  on  special  exceptions,  which  special 
exceptions  embrace  every  point  made  against  the  report. 

The  fourth  exception  filed  by  the  original  counsel  in  the  case  is  that 
the  auditor  erred  in  the  rate  of  interest  found  against  the  marshal.  This 
point  was  embraced  in  the  reference  back  to  the  auditor;  and  he  has 
amended  his  report  in  this  respect,  and  only  finds  interest  from  Febru- 
ary 20,  1886,  the  date  when  a  balance  of  the  fee  and  emolument  ac- 
count was  first  stated  by  the  treasury  department  against  the  marshal. 
The  objection  to  the  rate  of  interest  is  obviated  by  the  supplemental 
report.  It  is  further  contended,  however,  in  the  argument,  that  no  in- 
terest should  be  charged  until  the  rendition  of  the  judgment  in  the  case, 
or  at  least  until  the  filing  of  the  report  of  the  auditor,  if  his  finding 
should  be  sustained.  The  cases  of  U.  S.  v.  Oiirtis,  100  U.  S,  119;  U. 
S.  V.  Pow^,  106  U.  S.  636,  1  Sup.  Ct.  Rep.  481;  and  U.  8,  v.  CoUigr, 
3  Blatchf.  327, — ^are  cited  in  support  of  this  position;  the  contention 
being  that  where  suit  is  brought  for  breach  of  an  ofiicial  bond,  where 
intricate  accounts  are  involved,  and  where  more  is  claimed  than  an  in- 
vestigation shows  to  be  due,  no  interest  should  be  charged  against  the 
defendant  until  the  amount  becomes  a  liquidated  demand  by  a  judg- 
ment finding  the  precise  amount  due.  In  other  words,  that  there  is  no 
liquidated  demand  until  judgment.  I  do  not  think  the  authority  cited 
shows  any  rule  that  would  make  the  finding  of  the  auditor  error.  He 
finds  that  interest  should  commence  to  run  February  20,  1885,  the  date 
when  a  balance  on  the  fee  and  emolument  account  was  stated  against 
him  for  a  larger  amount  than  the  auditor  finds.  I  think  the  auditor's 
finding  on  this  subject  is  correct. 

On  the  28th  of  January,  1888,  additional  exceptions  to  the  auditor's 
report  were  filed  by  the  counsel  who  have  come  into  the  case  since  the 
report  was  filed,  which  I  will  now  proceed  to  consider. 

The  first  exception  is  as  follows: 

"Because  the  auditor,  in  considering  the  accounts  of  the  marshal,  sub- 
mitted to  his  investigation  by  the  order  of  this  honorable  court,  did  not 
audit  the  same  according  to  law,  and  failed  to  reduce  the  return  of  the  mar- 
shal of  his  gross  earnings,  according  to  the  rule  of  law  prescribed  in  such 
cases,  to  wit,  the  rule  which  requires  the  reduction  of  the  gross  earnings 
to  net  earnings  by  deducting  the  cost  of  the  gross  earnings.  See  sec- 
tion 841,  Bev.  St.  U.  S.  1878;  See  circular  of  instructions  based  on  this 
law,  issued  from  treasury  department,  first  comptroller's  office,  Decem- 
ber 5.  1885,  by  M.  J.  Durham,  comptroller.  This  law  and  these  instruc- 
tions having  been  disregarded,  as  furnishing  the  role  of  adjustment  by 
the  auditor,  the  defendant  by  his  report  is  found  to  be  debtor  to  the  gov- 
ernment,  whereas,  if  the  rule  of  law  had  been  observed  by  him,  his  report 
would  have  shown  indebtedness  on  the  part  of  the  government  to  defendant. 
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The  onlj  ground  upon  which  the  government  can  recover  in  this  case  is  upon 
the  theory  of  a  breach  of  marshaFs  bond ;  but,  if  the  law  applicable  to  the 
case  has  not  yet  been  violated  by  the  marshal,  there  is  no  breach.  This  ex- 
ception is  vital  and  important,  since  the  auditor,  in  his  amended  and  supple- 
mental report,  declares  that  tlie  award  he  has  made  against  the  marshal  is 
based  solely  on  his  fee  and  emolument  account." 

Argument  in  favor  of  this  exception  is  based  mainly  upon  the  circular 
issued  by  the  first  comptroller's  office,  treasury  department,  at  Washing- 
ton, D.  C,  December  5,  1885,  This  circular,  and  any  argument  based 
thereupon,  might  be  disposed  of  with  the  remark  that  it  was  not  issued 
until  1885,  and  the  term  of  the  official  whose  accounts  are  under  consid- 
eration ended  June  30,  1881.  It  seems  to  be  conceded  by  all  parties 
that  this  circular  was  issued  for  the  purpose  of  establishing  a  definite 
rule  upon  a  subject  as  to  which  no  precise  rule  had  existed  before.  The 
matter  would  therefore,  it  seems,  be  controlled  by  the  statutes,  without 
reference  to  any  ruling  or  instructions  from  the  treasury  department; 
but  I  will  consider  briefly  the  portion  of  this  circular  which  is  cited 
here  in  connection  with  this  exception: 

''Marshals,  in  making  the  semiannual  return  of  their  emoluments  that  is 
required  by  section  833,  Eev.  St.,  are  to  charge  themselves  with  all  the  fees 
and  emoluments  of  every  name  and  character.  They  are  to  charge  them- 
selves with  the  gross  amount  of  the  fees  earned,  as  contradistinguished  from 
the  amount  which  remains  after  the  deduction  of  the  expenses  that  were  in- 
curred in  the  earning  of  the  fees.  *  ♦  *  The  mai-shal,  having  thus 
charged  himself  with  the  gross  fees  and  emoluments  of  his  olSce,  is  entitled 
to  credit  for  the  actual  and  necessary  expenses  that  he  has  been  put  to,  either 
by  himself  or  deputies,  in  the  earning  of  those  fees.  The  expense  of  earning 
a  fee  is  properly  an  expense  to  be  paid  by  the  marshal,  and  not  by  the  deputy, 
since  the  fee  Itself,  to  which  the  expense  is  but  an  incident,  is  payable  to  tiie 
marshal  only,  and  not  to  the  deputy.  According  to  section  841,  Rev.  St.,  a 
marshal,  provided  the  attorney  general  consents,  may  pay  a  deputy  as  much 
as  three  fourths  of  the  moneys  which  he  receives,  or  which  are  payable  to 
him  by  reason  of  the  service  of  such  deputy.  It  is  proper  to  make  this  cal- 
culation on  the  basis  of  the  net  earnings  of  the  deputy;  that  is  to  say,  on  the 
gross  fees  receivable  by  reason  of  the  service  of  the  deputy,  diminished  by  the 
expense  actually  and  necessarily  incurred  In  the  earning  of  them." 

As  I  have  stated,  it  seems  that,  prior  to  the  issuance  of  this  circular 
by  the  first  comptroller  of  the  treasury  department,  no  general  rule  pre- 
vailed as  to  settlements  between  the  marshal  and  his  deputies,  even  if 
such  rule  prevails  now,  in  the  various  marshals'  offices  of  the  United 
States.  The  plan  adopted  by  Mr.  Fitzsimmons  in  settlements  with  his 
deputies  seems  to  have  been  to  pay  the  deputy  three  fourths  of  the  fees, 
and  that  he  did  not  deduct  from  the  gross  earnings,  and  repay  to  the 
deputies,  the  actual  expenses  incurred  before  making  the  apportionment 
of  one  fourth  and  three  fourths  between  himself  and  the  deputies,  re- 
spectively. It  seems,  also,  that  the  marshal,  in  stating  his  accounts  to 
the  treasury  department,  during  the  whole  of  his  term  of  office  stated 
them  as  to  settlements  between  his  deputies  and  himself  in  this  way, 
and  that,  during  the  whole  of  his  term,  he  made  no  claim  for  setile- 
nietit  with  him  or  allowance  to  him  upon  any  other  basis.  The  lan- 
guage of  section  841,  Rev.  St.,  on  this  subject,  is: 
v.50F.no.5 — 25 
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"The  allowance  to  any  deputy  shall  in  no  caee  exceed  three  fourths  of  the 
fees  and  emoluments  received  or  payable  for  the  services  rendered  by  him, 
and  may  be  reduced  below  that  rate  by  the  attorney  general*  whenever  the 
returns  show  such  rates  to  be  unreasonable." 

So  it  will  be  seen  that  there  was  nothing  in  the  statute  to  prevent  the 
marshal  from  adopting  this  basis  of  settlement  with  his  deputies,  and 
nothing  to  prevent  the  treasury  department  from  settling  his  accounts  on 
the  same  basis.  There  is  nothing  in  the  report  of  the  auditor  showing 
whether  or  not  this  question  was  made  and  discussed  before  him.  The 
able  and  industrious  counsel  who  represented  the  marshal  before  the 
auditor  probably  made  every  question  which  could,  under  the  law  and 
facts,  have  been  properly  made.  But,  if  it  was  made  before  the  audi- 
tor, would  he  have  been  justified  in  disregarding  the  plan  and  basis  of 
settlement  adopted  between  the  marshal  and  deputies,  and  recognized 
by  the  treasury  department?  Besides,  if  no  account  was  taken  in  the 
settlement  between  the  marshal  and  deputies,  as  they  were  made  from 
time  to  time,  of  the  actual  expenses  which  were  incurred  by  the  deputy, 
where  would  any  record  be  found  now  of  such  actual  expenses,  and 
where  would  evidence  be  obtained,  in  any  satisfactory  way,  upon  which 
to  base  a  readjustment  of  the  accounts  upon  the  plan  suggested  as  the 
proper  one  by  the  defendants'  counsel?  I  think  it  might  be  safely  con- 
sidered that  this  was  a  sufficient  reason  to  justify  the  auditor  in  declining 
to  go  into  this  matter,  even  if  he  had  been  authorized  and  disposed  so  to 
do.  The  marshal  is  charged  by  the  government  with  the  gross  earnings 
of  his  office.  The  settlement  between  the  government  and  himself  is 
necessarily  on  the  basis  of  his  gross  earnings,  and  it  is  immaterial  to  the 
government  how  the  money  is  apportioned,  as  between  the  marshal  and 
the  deputy,  provided  the  amount  paid  out  is  not  in  excess  of  the  gross 
earnings  of  the  office.  I  state  this,  not  to  show  that  the  present  con- 
struction of  this  statute,  as  announced  in  the  circular  issued  in  1885,  is 
not  a  proper  and  just  construction  of  the  statute,  but  to  show  that  the 
rule  adopted  by  this  marshal  could  not  be  considered  a  violation  of  the 
statute.  It  is  a  question,  after  all,  between  the  marshal  and  the  deputy. 
And  in  addition,  if  the  auditor  had  adopted  the  course  suggested  by  de- 
fendants' counsel  in  this  adjustment,  would  he  not  have  been  finding 
that  the  marshal  had  done  what,  as  a  matter  of  fact,  judging  by  the 
marshal's  returns,  the  marshal  had  not  done?  Where  two  methods  of 
keeping  accounts  and  stating  them  would  be  legal,  and  one  of  the  two 
methods  is  pursued  during  the  entire  term  of  a  government  official,  and 
after  the  expiration  of  his  term  of  office  a  controversy  arises  between  the 
official  and  the  government  as  to  the  stains  of  his  accounts,  which  results 
in  a  suit  by  the  government  against  the  official,  can  it  be  claimed  that 
in  adjusting  the  accounts  the  court  should  adopt  the  other  method,  and 
readjust  the  whole  accounts  by  this  plan?  I  do  not  think  so.  It  may 
be  proper  for  me  to  add,  although  the  amount  in  issue  would  not  affect 
the  legal  question,  that  I  am  unable  to  see  how  more  than  $798.58  would 
be  involved  in  this  point;  this  being  the  amount  of  overpayments  found 
by  the  auditor  to  have  been  made  by  the  marshal  to  the  deputies.     If 
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there  should  be  deducted  from  this  $420.20  paid  to  A.  P.  Woodward, — 
in  the  earning  of  which,  as  he  was  clerk  in  the  oflBce,  there  was  proba- 
bly no  expense- whatever, — ^it  would  leave  only  $378,38  involved.  No 
exception  is  made  to  the  general  plan  of  investigation  by  the  auditor, 
which  treats  the  marshal  as  a  disbursing  officer  of  the  government,  and 
therefore  the  only  amount  involved  in  this  question  would  be  such 
amount  of  actual  payments  in  cash  by  the  marshal  as  the  auditor  re- 
fused to  allow;  and  this  is  covered  by  the  sum  I  have  just  stated.  This 
was  the  point  mainly  relied  on  and  ably  argued  by  the  distinguished  coun- 
sel who  have  recently  come  into  the  case,  but  1  am  unable,  after  giving 
it  the  most  careful  consideration  of  which  I  am  capable,  to  coincide  with 
their  views.  Something  was  said  in  the  argument  upon  this  branch  of 
the  case  about  the  marshal  being  entitled  to  the  actual  expenses  incurred 
in  earning  a  fee  in  addition  to  the  statutory  allowance.  This  position 
certainly  cannot  be  maintained.  I  see  nothing  in  the  statute,  and  noth- 
ing has  been  shown  to  me,  to  justify  such  ^n  allowance. 
The  second  point  in  the  amended  exceptions  is  this: 

'^Because  the  law  in  regard  to  individual  fees,  or  fees  in  individual  cases, 
is  violated  by  the  auditor^s  report,  by  bis  charging  all  these  fees  to  the  mar- 
shal, when  the  very  report  of  the  fee  and  emolument  account  upon  which  his 
Judgment  is  based  shows  that  all  these  were  earned  by  the  deputies,  and  paid 
over  to  them,  and  recognized  as  properly  disposed  of  by  the  department  at 
Washington  city;  making  a  large  charge  in  this  way,  illegally,  against  the 
marshal,  of  62,298.92. " 

This  exception  appears  to  me  to  be  founded  upon  an  entire  misappre- 
hension of  the  report.  I  am  unable  to  see  any  ground  for  the  excep- 
tion. It  seems  to  me  that  the  auditor  dealt  with  the  marshal,  in  the 
matter  of  individual  fees,  with  great  liberality.  The  only  difficulty  as 
to  individual  fees  seems  to  have  been  in  the  southern  district.  If  I  un- 
derstand this  exception,  the  meaning  of  it  is  that  the  deputy  should  have 
all  the  fees  earned  in  individual  cases.  There  is  no  law  or  practice,  so 
far  as  I  am  able  to  ascertain,  to  sustain  this  position. 

The  fourth  amended  exception  is  the  alleged  failure  of  the  auditor  to 
report  the  evidence  adduced  before  him  in  full.  As  I  understand  the 
statement  of  counsel,  this  exception  is  not  insisted  upon,  because  the 
questions  they  make  can  be  fully  considered  without  it.  .  In  what  I  have 
already  stated,  and  what  I  shall  hereafter  state,  I  shall  endeavor  to  give 
each  exception  £iir  consideration,  and  I  presume  this  exception  is  not  in- 
sisted upon;  and  if  it  should  be,  the  failure  to  report  the  evidence  was, 
I  think,  by  consent  of  counsel.  Certainly,  no  exception  was  made  on 
this  point  either  at  the  time  the  report  was  filed,  in  June,  1887,  nor 
subsequently,  until  January,  1888,  and  in  the  mean  time  the  case  had 
several  times  been  set  for  argument. 

The  fifth  amended  exception  is: 

''Because  the  auditor  exceeded  his  jurisdiction  in  undertaking  to  disallow 
charges  hereinbefore  and  hereinafter  more  espeMally  set  forth,  which  bad 
been  allowed  at  Washington,  especially  as  no  issue  is  raised  in  the  declara- 
tion upon  the  correctness  of  these  chaiges.'* 
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The  argument  before  me  on  this  exception  was  that  the  scope  of  the 
declaration  was  not  sufficient  to  justify  certain  branches  of  the  investi- 
gation.    The  original  declaration  was  filed  in  the  case  in  November, 

1885.  To  this  declaration  a  demurrer  was  filed.     Afterwards,  in  June, 

1886,  an  amendment  was  filed  to  the  declaration^  and  to  this  amend- 
ment there  seems  also  to  have  been  a  demurrer.  At  least,  I  find  two 
demurrers  among  the  papers, — one  to  the  original  and  one  to  the  amended 
declaration,  and  also  a  plea.  None  of  them,  however,  appear  to  have 
been  filed  in  office;  but  I  will  treat  them  as  of  file,  for  the  purpose  of 
considering  this  question.  It  is  sufficient  for  me  to  say  upon  this  point 
that  I  think  the  declaration,  as  amended,  sufficiently  broad  to  justify  the 
scope  given  to  the  matter  by  the  auditor;  and  in  addition  to  this  the  en- 
tire investigation  seems  to  have  been  gone  into  by  the  auditor  with  de- 
fendants represented  during  the  whole  of  it,  and  without  any  objection 
during  its  entire  progress,  so  far  as  appears,  to  any  branch  of  the  inves- 
tigation. And,  further,  this  report  was  filed  in  office  more  than  seven 
months  before  any  objection  was  made  whatever  to  the  manner  of  in- 
vestigation by  .the  auditor  or  the  report  upon  the  ground  that  he  had 
gone  outside  of  the  pleadings. 

The  sixth  amended  exception  is: 

** Because  the  auditor  erred  in  charging  the  marshal  with  $1,025.67  entered 
in  the  fee  and  emolument  return  for  the  six  months  ending  Jane  S0»  1879, 
as  <not  received*  from  the  United  States,  and,  again,  in  charging  him  with 
S2, 125.58  entered  in  the  fee  and  emolument  return  for  the  six  months  end- 
ing December  31,  1879,  making  thp  sum  of  $3,151-25,  erroneously  charged 
against  the  marshal,  all  of  which  appears  in  Exhibit  N  of  the  report." 

I  believe,  in  discussion  before  me,  counsel  for  defendant  were  all  satp 
isfied  with  the  explanation  of  the  district  attorney  as  to  the  meaning 
of  these  words,  "not  received,"  and  I  do  not  understand  that  they  in- 
sist upon  this  exception;  but,  if  they  do,  their  exception  is  clearly 
founded  upon  a  misconception  of  Exhibit  N,  (pages  1,  2,)  which  is 
called  by  the  auditor  an  *' abstract  of  emolument  returns."  The  auditor 
does  not  charge  the  marshal  with  these  items  as  cash  received,  as  coun- 
sel seem  to  think.  He  charges  him  generally  in  his  report,  as  I  have 
stated  before,  with  the  cash  received  from  the  government,  and  the  fees 
earned  in  individual  cases,  and  credits  him  with  the  amounts  actually 
disbursed,  where  they  are  legal.  The  part  of  Exhibit  N  referred  to  is, 
if  I  understand  it,  merely  a  basis  of  computation,  and  not  a  charge 
against  the  marsh^. 

The  seventh  amended  exception  is  because  the  auditor  erred  in  not  al- 
lowing the  charge  of  the  marshal  for  attendance  on  the  United  States 
courts  in  Savannah  during  their  terms  of  1879-80  and  spring  term  of 
1881,  amounting  to  $357.50.  This  is  a  claim  that  the  marshal  should 
have  been  allowed,  in  addition  to  the  per  diem  and  mileage  allowances 
paid  him  by  thp  government,  his  actual  expenses  in  attending  the  courts 
in  the  southern  district.  No  law  was  cited,  sustaining  this  allowance^ 
and  I  am  not  aware  of  any.  Besides  this,  it  appears  that  this  item 
was  never  presented  to  the  department  at  Washington,  and  had  never 
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oeen  dnimed  by  the  marshal  until  he  claimed  it  before  the  auditor. 
Counsel  for  defendant,  when  they  were  informed  that  no  claim  had  ever 
bee  made  on  the  department  for  this  amount,  I  believe,  abandoned  this 
position. 

Certain  other  exceptit^ns  are  appended  to  these  amended  exceptions, 
which  are  called  "exceptions  of  fact."    The  first  of  these  states  .that — 

"Tlie  evidence  clearly  shows  that  the  cost  of  the  earnings  was  (taking  a 
fair  average  of  the  evidence  on  this  point)  say  33}  per  cent,  of  the  gross  earn- 
ings. The  auditor  failed  to  take  this  view,  disregarding  this  evidence,  and 
bi ought  tiie  defendant  in  debt,  as  reported  by  him,  whereas  the  evidence 
should  have  made  a  finding  against  the  government  of  five  thousand  dollars." 

While  this  is  called  an  "exception  of  fact,"  it  is  wholly  an  exception 
of  law;  and  I  have  already  discussed  the  question  involved  under  the 
other  exceptions,  namely,  as  to  whether  the  auditor  should  have  gone 
into  the  question  of  deducting  the  actual  e^^penses  from  the  fees  before 
making  an  apportionment  between  the  marshal  and  deputy.  I  hold, 
therefore,  that  this  exception  is  controlled  by  the  ruling  of  the  court  upon 
the  first  of  these  amended  exceptioqs. 

The  second  of  these  exceptions  of  fact  is  that— 

'*  Assuming,  for  the  sake  of  argument,  that  the  auditor  was  right  in  charg- 
ing the  defendant  with  individual  fees,  to- wit,  91»  107. 19,  in  the  northern  dis- 
trict, and  81*191.74  in  the  southern  district,  he  nevertheless  erred  in  failing 
to  credit  him  with  these  three  fourths  of  the  amount  earned  in  the  northern 
district,  to  wit,  8830.40." 

The  exception  is  based  upon  a  misconception  of  the  auditor^s  report 
This  charge  to  him  of  $1,107.19  in  the  northern  district  is  a  charge 
made  as  of  cash  that  went  into  his  hands,  because,  as  I  have  stated,  the 
auditor  charges  him  with  the  cash  actually  received  from  the  govern- 
ment, and  the  fees  in  individual  cases;  and  this  amount  of  $1,107.19  is 
the  net  amount  after  deducting  from  the  fees  allowed  for  services  in  in- 
dividual cases  the  actual  expenses  incurred  in  earning  them.  All  this 
will  be  seen  in  Exhibit  E  of  the  auditor's  report. .  Of  course  the  credits 
allowed  for  disbursing  this  amount  will  be  found  in  the  amounts  allowed 
various  deputies  in  the  northern  district.  If  the  auditor  had  given  the 
marshal  credit  for  three  fourths  of  this  amount,  and  then  credited  him 
with  the  amount  paid  to  the  deputies  for  earning  it,  the  marshal  would 
have  received  a  double  credit  on  this  account.  The  auditor,  in  individ- 
ual cases,  allowed  the  marshal  a  deduction  of  actual  expenses  before 
charging  him  the  amount  of  individual  fees  that  came  into  his  hands; 
and  this  for  the  reason  that  he  treats  the  marshal,  as  I  have  stated,  as 
a  disbursing  officer,  and  therefore  charges  him,  in  individual  cases,  only 
with  cash  actually  received,  while  in  criminal  cases  he  adopts  the  plan 
of  disbursing  money  received  from  the  government,  used  by  the  marshal 
himself. 

The  third  exception  of  fact  is  because  the  auditor  erred  in  refusing 
to  allow  the  marshal  credit  for  the  two  items  on  page  9  of  the  report, — . 
one  for  $10,  and  the  other  for  $43.25;  the  first  being  for  fees  paid  an 
auctioneer  for  sale  of  property,  and  the  other  for  expense^  incurred  by  A. .. 
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P.  Woodward  in  attending  to  business  of  the  marshal's  office;  the  said 
charges  not  having  been  allowed  by  the  department  at  Washington.  I 
am  not  aware  of  any  law  authorizing  a  marshal  to  employ  an  auctioneer 
to  sell  property.  The  other  amount  was  for  expenses  incurred  by  the 
marshid  in  sending  Mr.  Woodward  to  investigate  a  matter  in  contro- 
versy between  himself  and  one  of  his  deputies.  I  do  not  think  that  this 
could  have  been  allowed  as  a  charge  against  the  government. 

The  fourth  exception  of  fact  is: 

"Because  the  auditor  erred  in  charging  the  marshal  with  $420.28  as  over- 
paid A.  P.  Woodward;  the  fact  being  that  no  overpayment  was  made  to 
him." 

If  I  understand  the  matter  correctly,  there  is  really  no  issue  of  fact 
as  to  this  item.  The  amount  earned  by  A.  P.  Woodward,  the  deputy 
named,  and  the  amount  really  paid  him,  I  think,  are  not  disputed;  and 
the  question  as  to  whether  l!here  was  an  overpayment  to  him  is,  1  pre- 
sume, controlled  by  the  general  question  as  to  method  of  settlements 
by  the  marshal  with  the  deputies,  which  I  have  discussed.  If  it  is  not 
80  controlled,  and  there  is  an  issue  of  fact  on  this  point,  defendants  will 
be  permitted  to  produce  evidence  before  the  jury  on  it. 

The  fifth  exception,  as  to  a  disallowance  of  $159.51  paid  to  J.  B.  Gas- 
ton, makes  a  question  of  fact,  on  which  the  jury  should  pass. 

All  of  these  exceptions  have  been  argued  before  me  and  submitted; 
and,  in  compliance  with  what  I  understand  to  be  the  desire  of  counsel 
on  both  sides,  I  announce  these  views.  The  case  may  now  be  set  for 
hearing  before  a  jury,  that  it  may  finally  be  determined. 

ON  MOTION  FOR  NEW  TRIAL. 

Newman,  District  Judge.  In  an  opinion  filed  March  12, 1888,  in  the 
above-stated  pase  in  passing  on  exceptions  to  the  auditor's  report,  I  dis- 
cussed and  disposed  of  every  question  then  raised  by  defendants.  The 
question  presented  in  argument  on  the  motion  for  new  trial,  and  the 
one  which  is  mainly  relied  upon,  was  before  the  court  on  an  amended 
plea,  and  motion  to  strike  the  same,  which  was  aiigued  and  disposed  of 
June  5,  1889.    Plea  filed  by  the  defendants  at  that  time  was  as  follows: 

''By  leave  of  the  court,  defendants  amend  their  plea,  and  for  further  plea 
say  there  is  still  due  from  plaintiff  to  defendant  Fitzsimmons,  for  the  use  of 
certain  of  his  deputies,  for  services  rendered  by  them  as  such  deputies  during 
the  term  said  Fitzsimmons  held  the  office  of  United  States  marshal  for  the 
northern  district  of  Georgia,  the  sum  of  eleven  thousand  nine  hundred  and 
eighty-six  and  17-100  dollars.  The  amount  due  each  of  such  deputies  will 
further  appear  by  reference  to  the  biil  of  particulars  hereto  annexed.  Said 
sum  defendants  plead  in  defense  of  plaintiff's  claim  so  far  as  it  Is  necessary  to 
meet  it,  and  show  nothing  due  plaintiff,  and  residue  defendants  plead  as  set- 
off in  favor  of  defendant  Fitzsimmons  for  use  of  the  said  deputies  to  whom 
same  Is  due  and  owing,  and  pray  judgment  for  the  same." 

It  will  be  perceived  that  the  question  there  raised  is  as  to  the  right 
of  defendants  to  set  off  against  the  amount  found  by  the  auditor  in  fa- 
vor of  the  government  the  amount  which,  in  an  addendum  to  his  re- 
port|  the  auditor  finds  is  due  by  the  government  to  various  persons  who 
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were  deputies  under  Marshal  Fitzsimmons.     The  finding  of  the  auditor 
on  this  strbject  is  in  these  words : 

"In  the  examination  of  this  case  it  became  necessary  to  go  into  the  ac- 
count of  the  deputies  against  the  United  States,  and  to  ascertain  the  amount 
of  their  earnings,  disallowances,  reallowancest  etc.,  and  thus  to  ascertain 
the  balance  due  them;  and  while,  in  accordance  with  the  view  I  have  taken 
of  the  case,  the  statement  of  these  balances  is  not  necessary  to  a  proper  un- 
derstanding of  the  issues  involved,  yet  I  have  thought  proper  *to  append  a 
table,  set  forth  in  Exhibit  L,  covering  two  pages,  showing  the  balance  due  the 
deputies  there  named  from  the  United  States. " 

He  then  appends  a  table  of  the  amounts  due  the  various  deputies. 
This  was  not  a  matter  referred  to  the  auditor;  and,  as  will  be  seen  by 
the  language  he  uses,  he  did  not  so  consider  it.  The  verdict  in  this 
case,  which  defendant  desires  now  to  have  set  aside,  is  in  a  suit  b^.^veen 
the  United  States,  as  plaintiff,  and  O.  P.  Fitzsimmons  and  the  sureties 
on  his  official  bond,  as  defendants.  The.  deputy  marshals  were  not  par- 
ties to  the  case,  and  I  understand  that  the  finding  of  the  auditor  as  to 
amounts  due  them  was  simply  a  voluntary  statement  of  that  which  might 
be  at  some  time  beneficial  to  persons  at  interest.  As  a  knowledge  of 
the  amount  due  by  the  government  to  these  various  deputies  came  to 
him  in  the  course  of  his  investigation,  in  auditing  the  account  between 
the  government  and  Fitzsimmons,  he  attached  it  to  his  report,  not  as  a 
finding  on  matter  referred  to  him,  but  because  he  probably  thought  it 
might  be  desirable  for  future  reference.  In  a  suit  before  my  predeces- 
sor, Hon.  H.  K.  McCay,  in  the  circuit  court  for  this  district,  between 
some  of  these  very  deputies  and  0.  P.  Fitzsimmons  and  his  sureties,  a 
ruling  was  made  by  the  court  which  may  be  of  interest  just  here.  The 
entire  report  of  that  case,  which  I  find  in  1  6a.  Law  Rep.  116,  is 
given,  for  the  reason  that  that  periodical  seems  to  have  been  very  short- 
lived, and  probably  but  a  few  numbers  of  it  are  in  existence.  The  case 
stated  therein  is  as  follows: 

*•/.  B.  Oaston,  L.  Q.  PirklCt  and  A,  P.  Woodward  vs.  O.  P.  Fitzsimmons 

et  aL  • 

"  (U.  S.  Circuit  Court,  Northern  District  of  Georgia.    November  14tb,  1885.) 

"Bond  op  U.  S.  Mabshai/— Suit  on  bt  Deputt  Marshals  por  Pees— Liable  when— 
Dbmubrbb. 

*'A  suit  cannot  be  msdntained  against  a  U.  S.  marshal,  and  the  sureties  on  his 
bond,  for  fees  of  U.  S.  deputy  marshals  paid  over  to  him.  Such  claim  is  against 
the  U.  8. 

"Gaston  and  two  other  deputy  U.  S.  marshals  brought  suit  against  O.  P. 
Pitzsimmou8»  U.  8.  marshal,  and  the  sureties  on  his  bond,  in  the  United 
States  circuit  court,  for  the  northern  district  of  Georgia,  claiming  that  vari- 
ous sums  of  money  were  due  them  for  fees  earned  as  such  deputies;  that  said 
sum  of  money  had  been  collected  by  said  Fitzsimmons  from  the  United  States, 
and  that  he  had  failed  to  pay  the  same  over  to  them.  Defendants  demurred 
to  the  declaration  in  said  cause  upon  the  following  grounds:  (1)  That  the 
court  had  no  jurisdiction.  (2)  That,  if  a  liability  existed,  it  was  an  individ- 
ual and  not  an  oflBcial  one.  (3)  That  the  deputies  were  co-obligors  with  the 
marshal.    All  of  these  cases  were  tried  together  on  said  demurrer* 

'V.  C  Reed  and  Haight  <&  Osbom,  attorneys  for  plaintififs. 
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"^Broyles  <&  Johnson,  Jackson  <§  King,  Hopkins  <&  Qlen,  R.  S,  Trippe,  and 
Albert  8.  Johnson,  attorneys  for  defendants.  • 

"Counsel  for  plaintiff  insisted  that  their  cause  of  action  arose  under  section 
784,  Rev.  St.  U.  S.,  and  under  the  following  clause  thereof:  <In  case  of  the 
breach  of  the  condition  of  a  marshars  bond,  any  person  thereby  injured  may 
institute  in  his  own  name,  and  for  his  sole  use,  suit  on  said  bond,*  etc. 

''McCay,  J.,  held  that  plaintiffs  were  not  injured  by  the  failure  of  the 
marshal  to  pay  the  money  due  over  to  them;  that  the  United  States  still  owed 
them;  that  their  claim  for  fees  was  against  the  United  Stales,  and  not  dis- 
charged by  a  payment  to  the  marshal;  that  the  government  should  pay  the 
deputies,  then  sue  and  recover  on  the  marshal's  bond  any  sum  that  might  be 
due  the  government  by  reason  of  the  marshal's  failure  to  pay  over  fees  due 
said  deputies. 

''The  court  passed  the  following  order  in  each  of  the  three  cases:  'That 
the  demurrer  be  sustained  on  the  ground  that  the  plaintiffs  have  no  right  of 
action  against  the  United  States  marshal  and  the  sureties  on  his  bond;  their 
claim  being  against  the  United  States.  Wherefore*  it  is  ordered  that  this 
case  be  dismissed,'  etc." 

It  will  be  seen  that  tlie  above  decision  was  rendered  by  Judge  McCay 
on  November  14,  1885.  The  original  declaration  in  the  suit  by  the 
United  States  against  Fitzsimmons  and  others,  in  which  this  motion  for 
new  trial  is  made,  was  filed  on  November  18th,  so  that  it  seems  likely 
that  the  decision  in  the  suit  of  the  deputies  against  the  marshal  gave 
color  to  this  case,  and  the  management  of  it  before  the  auditor.  At  all 
events,  it  seems  never  to  have  been  suggested,  even  before  the  auditor, 
that  there  was  any  right  in  Fitzsimmons  to  set  off  the  amount  due  the 
deputies  agaiost  any  amount  that  might  be  found  against  him  in  favor 
of  the  United  States.  The  auditor  states  in  his  report  that,  in  making 
his  investigation,  he  treated  Fitzsimmons  as  a  disbursing  officer  of  the 
government,  charging  him  with  all  the  money  which  went  into  his 
hands,  land  giving  him  credit  for  all  disbursements  to  which  he  found 
him  to  be  entitled.  Except  as  to  a  few  items,  which  were  eliminated 
from  the  case  on  trial  before  the  jury,  I  do  not  believe  that  any  serious 
objection  has  ever  been  made  by  the  marshal  to  the  statement  of  ao- 
counlj^  calculation,  and  finding  of  the  auditor,  if  it  was  proper  to  treat 
him  as  a  disbursing  officer  of  the  government  in  making  his  investiga- 
tion. Certain  legal  questions,  it  is  true,  were  raised,  as  to  whether  the 
auditor  pursued  the  correct  course  in  his  method  of  stating  the  account 
between  the  marshal  and  his  deputies,  all  of  which  were  disposed  of  by 
the  court  in  the  opinion  heretofore  filed  in  the  case.  There  has  been 
no  argument  as  to  that  .question  on  this  motion,  and  I  presume  that  it  is 
considered  as  disposed  of  by  the  former  decision  of  the  court.  I  have 
carefully  examined  this  case,  and  reflected  upon  it;  and  I  am  unable  to  see 
any  error  in  the  conclusions  that  were  reached  in  passing  upon  the  ex- 
ceptions to  the  auditor's  report,  or  in  deciding  the  motion  to  strike  the 
plea  of  set-off,  which  is  copied  above,  or  in  the  direction  given  to  the 
case  when  it  was  for  trial  before  the  court  and  a  jury.  It  may  be  proper, 
thowever,  to  allude  to  each  of  the  grounds  of  nxotion  for  new  trial.  The 
first  three  are  based  upon  the  statutory  grounds  in  Georgia, — that  the 
verdict  is  contrary  to  law,  contrary  to  evidence,  and  against  the  weight 
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of  the  evidence,  and  without  evidence  to  support  it,  and  that  it  did  not 
cover  the  true  issue  in  the  case,  and  which  is  unnecessary  to  discuss; 
and  I  shall  allude  to  each  special  ground  relied  on.  The  fourth  ground 
of  the  motion  for  new  triaJ,  with  additional  grounds,  as  contained  in 
an  amendment  filed  to  the  motion,  raised  two  questions,  as  I  under- 
stand it:  Fhrst,  that  the  court  erred  in  treating  the  auditor's  report  as 
prima  fade  correct.  There  would  seem  to  be  no  question  whatever  about 
the  correctness  of  this  action  of  the  court.  This  case  was  referred  to  an 
auditor  under  the  statute  of  Georgia,  (Code,  §  4202;)  and  the  law  under 
which  it  was  referred  provides  that  the  report  of  the  auditor  shall  be 
prima  facie  correct  as  to  its  finding  of  fact,  (CJode  Ga.  §  3097.)  The 
6econd  question  raised  in  this  fourth  ground  of  the  motion  is  as  to  the 
pro{)er  way  to  state  the  account  between  the  marshal  and  his  deputies, 
.which  question  was  disposed  of  by  the  court  in  determining  the  excep- 
tions to  the  auditor's  report;  and  to  the  conclusion  there  reached  the 
court  adheres.  The  fifth  ground  is  that  the  court  refused  to  charge  the 
jury  on  a  rule  laid  down  in  a  circular  issued  by  the  first  comptroller's 
office  of  the  treasury  department,  December  5,  1885.  This  question 
was  also  disposed  of  in  the  former  opinion  filed  in  this  case,  and  I 
see  no  reason  to  change  the  conclusion  there  reached.  The  sixth 
ground  is: 

"Because  the  evidence  submitted  before  the  auditor  was  not  sent  up  with 
the  report,  and.  though  this  exception  was  duly  made  and  filed,  the  court 
overruled  it,  and  proceeded  with  the  case. " 

As  to  the  question  made  in  this  ground  of  the  motion  the  court's  views 
were  first  expressed  in  the  decision  on  the  exceptions.  The  court  ex- 
pressed the  opinion  then,  fVom  the  facts  and  statements  of  counsel  made 
on  that  hearing,  that  there  had  been  a  waiver  by  the  parties  as  to  the 
auditor  filing  a  stenographic  report  of  the  evidence  as  taken  by  him; 
but  Subsequently,  upon  examination  of  the  record,  the  court  held  that, 
if  it  was  the  duty  of  the  auditor  to  send  up  the  evidence,  he  had  done 
so  in  the  brief  of  evidence  submitted  by  him  in  connection  with  his  re- 
port, and  passed  an  order  to  that  effect  June  5. 1889.  The  seventh 
ground  of  the  piotion  raised  the  question  as  to  the  right  of  the  marshal 
to  have  credit  for  the  amount  due  by  the  government  to  his  deputies, 
which  has  been  discussed  and  disposed  of.  The  eighth  ground  makes 
substantially  the  same  question  as  contained  in  the  seventh  ground. 

The  conclusion  is  that  the  motion  for  new  trial  must  be  overruled,  and 
it  is  so  ordered. 
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Young  r.  McEjlt. 

(drcuU  Court,  N.  D.  Calif  <ymicu    April  18, 18W.) 

National  Banks— Stockholdeb'8  Liability— Transfer  of  Cbbtifioatbs. 

Iq  an  action  by  the  receiver  of  a  natioQal  bank  to  enforce  an  assessment  under 
Rev.  St.  %  5151,  against  one  credited  on  the  transfer  books  as  a  stockholder,  it 
appeared  that  nearly  a  vear  before  the  failure  he  had  sold  his  stock  to  a  broker 
for  an  undisclosed  principal,  that  he  indorsed  the  same,  and  requested  the  broker 
to  inform  the  cashier  of  the  transaction,  and  to  have  the  stock  transferred :  that  the 
broker  accordingly  handed  the  stock  to  the  cashier,  ^ave  him  the  necessary  infor- 
mation, and  requested  him  to  make  the  transfer.  This  the  cashier  promised  to  do, 
but  in  fact  the  transfer  was  never  made.  The  certificate  recited  that  it  was  trans- 
ferable on  the  books  of  the  company  "by  indorsement  hereon  and  surrender  of  this 
certificate. "  Held,  that  in  requesting  the  cashier  to  make  the  transfer  the  broker 
acted  as  the  seller^s  agent,  and  that  the  latter  did  all  that  was  required  of  him  as 
a  prudent  business  man,  and  could  not  be  held  liable  as  a  stockholder.  Whitney 
V.  Butler,  7  Sup.  Ct.  Rep.  61, 118  U.  S.  655,  foUowed.  Rlchnumd  v.  Irons,  7  Sup. 
Ct.  Rep.  788, 121  U.  S.  27,  distinguished. 

At  Law.  Action  by  S.  P.  Young,  as  receiver  of  the  California  Na^ 
tional  Bank  of  San  Francisco,  against  McKay,  as  a  stockholdeii  to  recover 
an  assessment  on  certain  stock.     Judgment  for  defendant. 

A.  R.  Cottony  for  plaintiff. 

Edward  R,  Taylor  and  John  R.  Jarboe,  for  defendant. 

Hawley,  District  Judge,  (orally.)  This  is  an  action  brought  by  the 
receiver  of  the  California  National  Bank  of  San  Francisco  to  recover  the 
amount  of  an  assessment  levied  by  the  comptroller  of  the  currency  at 
Washington  upon  60  shares  of  stock  alleged  to  be  owned  by  the  defend- 
ant. On  the  20th  day  of  October,  1886,  the  defendant  subscribed  for 
100  shares  of  stock.  On  the  4th  day  of  November  he  paid  the  first  in- 
stallment of  $2,500  on  50  shares.  The  other  50  shares  were  then  trans- 
ferred by  him  upon  the  books  of  the  bank  to  R.  P.  Thomas,  the  presi- 
dent of  the  bank.  On  January  6,  1887,  he  paid  the  second  installment 
on  50  shares,  and  on  April  18th  he  paid  the  final  installment  of  $500, 
making  in  all  the  sum  of  $5,000,  the  par  value  of  the  stock.  He  held 
and  owned  the  certificate  for  this  50  shares  of  stock  until  the  1st  of 
January,  1888,  when  he  sold  it  to  S.  R.  Noyes  for  $6,000.  At  the 
time  of  the  sale  the  bank  was  solvent,  doing  a  good  business,  and  its 
stock  was  above  par,  selling  in  the  open  market  at  a  premium  of  $20 
per  share.  The  defendant,  in  detailing  the  facts  conoerning  this  sale  of 
his  stock,^  said  that  Mr.  Noyes,  a  broker,  came  to  his  office  and  asked 
him  if  he  had  any  shares  of  stock  for  sale;  that  he  replied  that  he  had, 
und  asked  $120  per  share  for  it;  that  Mr.  Noyes  bought  the  50  shares 
of  him,  and  paid  him  $6,000  therefor;  that  he  then  indorsed  the  certifi- 
cate, and  handed  it  to  Noyes,  and  said  that  he  would  go  with  him  to 
the  bank,  and  have  the  certificate  transferred ;  that  Noyes  said  that  it 
was  unnecessary  to  take  that  trouble;  that  he  would  attend  to  it  himself, 
and  have  it  transferred ;  that  defendant  then  requested  Noyes  to  inform 
the  cashier  of  the  bank  that  he  had  no  longer  any  interest  in  the  stock, 
and  to  be  sure  and  have  the  certificate  transferred.     Mr,  Noyes'  testi* 
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mony  as  to  what  occurred  at  the  time  of  the  sale  is  the  same  as  given  by 
the  defendant.  He  further  testified  that  he  took  the  certificate  to  the 
bank,  and  informed  the  cashier  that  it  was  McKay's  stock;  that  McKay 
requested  that  the  certificate  be  transferred;  that  the  cashier  took  the 
certificate,  and  said  that  he  would  attend  to  it, — that  it  was  all  right.  In 
purchasing  the  stock,  Mr.  Noyes  acted  as  broker  for  an  uhdisclosed  prin- 
cipal. His  connection  with  the  transaction  can  be  briefly  stated.  Mr. 
Bamsden,  who  was  the  cashier  of  the  bank,  met  him  on  the  street,  and 
requested  him  to  get  the  stock  from  McKay,  and  assured  him  that,  if  the 
stock  was  procured,  he  could  make  a  brokerage  on  it.  Ramsden  gave 
him  the  money  to  purchase  the  stock,  and  requested  him  to  bring  the 
certificate  to  the  bank,  which  he  did.  Ramsden  also  confidentially  told 
him  that  the  stock  was  for  R.  P.  Thomas,  the  president  of  the  bank. 
On  December  17,  1888,  11  months  after  the  transaction,  the  bank  sus- 
pende^l*  The  certificate  for  the  50  shares  of  stock  was  canceled  on  the 
5th  of  January,  1889, 19  days  after  the  failure  of  the  bank.  On  the 
14th  of  January,  1889,  S.  P.  Young  was  appointed  receiver  of  the  bank 
by  J.  D.  Abrams,  deputy  and  acting  comptroller  of  the  currency.  On 
the  18th  of  January,  the  comptroller  of  the  currency  levied  an  assess- 
ment of  $37.50  upon  each  share  of  the  capital  stock,  and  directed  the 
receiver  to  enforce  to  that  extent  the  individual  liability  of  th«  share- 
holders. 

Upon  the  facts  above  stated,  is  defendant,  McK&y ,  liable  as  a  shareholder 
for  the  assessment  upon  said  50  shares  of  stock?  The  United  States 
statute  provides  that  the  capital  stock  of  each  banking  association  shall 
be  deemed  personal  property,  and  shall  be  transferable  on  the  books  of 
the  association  in  such  manner  as  may  be  prescribed  by  the  by-laws  of 
the  association,  and  that  every  person  becoming  a  shareholder  by  such 
transfer  shall,  in  proportion  to  his  shares,  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder  of  such  shares.  Rev.  St.  §  5139,  It  is 
also  provided  that  the  shareholders  shall  be  held  individually  responsi- 
ble, equally  and  ratably,  for  all  contracts,  debts,  and  engagements  of  the 
association,  to  the  extent  of  the  arAount  of  their  stock  therein.  Section 
5151.     The  by-laws  of  the  California  National  Bank  declare  that — 

**  Certificates  of  stock  shall  be  signed  by  the  president  and  cashier,  and  shall 
state  upon  their  face  that  the  stock  is  transferable  only  upon  the  books  of  the 
bank.  When  transferred,  the  certificates  thereof  shall  be  returned  to  the  bank, 
and  canceled,  and  new  certificates  issued.  Every  issue  and  transfer  of  stock 
shall  be  entered  upon  a  book  to  be  kept  for  the  purpose,  which  shall  show  the 
date  of  issue,  whether  an  original  issue  or  one  by  transfer,  and,  if  the  latter, 
in  place  of  what  stock  issued,  the  name  of  the  present  owner,  and  such  mat- 
ters as  may  be  necessary  to  give  a  complete  history  of  the  ownership  of  the 
stock." 

As  a  general  rule,  deducible  from  all  the  authorities  bearing  directly 
upon  the  question  under  consideration,  it  may  be  safely  stated  that,  in 
all  cases  between  the  creditors  of  a  bank  and  the  person  standing  on  the 
books  of  the  bank  as  a  shareholder,  the  person  who  allows  his  name  to 
remain  on  the  books  of  the  bank  as  a  shareholder  is  estopped  from  de- 
nying that  he  is  a  shareholder^  and  that  his  individual  liability  to  the 
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ci^editors  continnes  after  he  has  made  a  bona  fide  sale  of  his  stock  until 
the  transfer  of  the  stock  is  entered  on  the  books  of  the  bank,  and  that 
such  transfer  cannot  be  made,  as  against  creditors,  after  the  bank  is 
known  to  be  insolvent. 

In  Richmmd  v.  IronSy  7  Sup.  Ct.  Rep.  788, 121  U.  S.  27,  the  supreme 
court  of  the  United  States  said : 

'*  As  to  the  50  shares  of  stock  sold  by  Oomstock  to  Holmes,  September  23, 
1878,  we  think  the  concliisioo  cannot  be  resisted  that  the  transaction  was 
made  in  contemplation  of  the  insolvency  of  tlie  bank,  and,  although  both  par- 
ties may  have  believed  that  the  bank  would  ultimately  be  able  to  pay  all  of 
of  its  debts  notwithstanding  this  transaction,  we  think  that,  as  against  cred- 
itors, it  was  fraudulent  in  law.  and  to  that  extent  Comstock  is  chargeable  as  a 
shareholder.  The  sale  of  50  shares  in  February,  1873,  and  of  the  other  50 
shares  in  June,  1873,  there  is  no  reason  to  suppose  were  not  made  in  entire 
good  faith,  and  without  any  expectation  on  the  part  of  the  parties  of  tlie  in- 
solvency of  the  bank.  Notwithstanding  that,  Comstock  continued  .to  be, 
upon  the  books  of  the  bank,  the  owner  of  these  shares  until  September  23d 
and  September  24th,  when  they  were  respectively  transferred.  By  section 
5139  of  the  Revised  Statutes,  those  persons  only  have  the  rights  and  liabiiities 
of  stockholders  who  appear  to  be  such  as  are  registered  on  the  books  of  the 
association,  the  stock  being  transferable  only  in  that  way.  No  peraon  becomes 
a  shareholder,  subject  to  such  liabilities  and  succeeding  to  such  rights,  ex- 
cept by^uch  transfer.  Until  such  transfer,  the  prior  holder  is  the  stockholder 
for  all  purposes  of  the  law.  It  follows,  therefore,  that  Charles  Comstock,  in 
respect  to  the  shares  sold  by  him  in  February  and  June,  1873,  was  the  statu- 
tory owner  on  the  23d  day  of  September,  1873.  His  liability  as  such  stock- 
holder is  the  same  as  if  he  had  that  day  sold  and  transferred  the  stock  to  Ira 
Holmes,  but  such  a  sale  and  transfer  could  only  have  been  made  that  day  by 
Comstock,  who  was  himself  a  director,  in  contemplation  and  actual  knowledge 
of  the  suspension  of  the  bank.  It  would  operate  as  a  fraud  on  the  creditors, — 
an  effect  which  the  law  will  not  permit.  The  case  is  not  within  the  rule  laid 
down  in  Whitney  v.  BuUer,  118  U.  S.  655,  7  Sup.  Ct.  Rep.  61.  Here  there 
is  no  proof,  as  there  was  in  that  case,  of  the  delivery  of  the  certificates  to  the 
bank,  and  the  power  of  attorney  authorizing  its  transfer,  with  a  request  to  do 
so  made  at  the  time  of  the  transaction.  The  delivery  was  to  Holn^es,  not  as 
president,  but  as  vendee.  We  are  therefore  constrained  to  hold  that  the  de- 
cree below,  in  charging  Comstock  with* liability  as  the  owner  of  150  shares* 
was  not  erroneous." 

In  Whitney  v.  BiiUer  the  court,  after  stating  the  general  rule,  said : 


^j 


"But  it  will  be  found,  upon  careful  examination,  that  in  no  one  of  thee 
upon  which  these  general  principles  have  been  announced,  as  between  cred- 
itors and  shareholders,  does  it  appear  that  the  precaution  was  taken,  after  the 
sale  of  the  stock,  to  surrender  the  certificates  therefor  to  the  bank  itself,  ac- 
companied (where  such  surrender  was  not  made  by  the  shareholder  in  per- 
son) by  a  power  of  attorney,  which  would  enable  its  officers  to  make  the 
transfer  on  the  register.  The  position  of  the  seller,  in  such  a  case,  is  analo- 
gous to  that  of  a  grantor  of  a  deed  deposited  in  the  proper  office  to  be  recorded. 
The  general  rule  is  that  the  deed  is  considered  as  recorded  from  the  time  of 
such  deposit.  2  Wasbb^  Real  Prop.  bk.  8,  c.  4,  par.  52.  Where  the  seller  de> 
livers  the  stock  certificate  and  power  of  attorney  to  the  buyer,  relying  upon 
the  promise  of  the  latter  to  have  the  necessary  transfer  made,  or  where  the 
certificate  and  power  of  attorney  are  delivered  to  the  bank  without  communi- 
cating to  its  officers  the  name  of  the  buyer,  the  seller  may  well  be  held  liable 
as  a  shareholder  until,  at  least,  he  shall  have  done  all  that  he  reasonably  can 
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do  to  effect  a  transfer  on  the  stock  register.  In  the  case  before  us  the  per- 
sonal presence  of  the  defendants  at  the  bank  was  not  required,  in  order  to 
secure  their  release  from  liability  as  shareholders.  Besides,  the  certificate  of 
stock  authorized  them  to  act  by  attorney.  Through  their  agents,  the  broilers 
who  sold  the  stock,  and  through  whom  they  received  the  money  paid  for  it, 
they  surrendered  the  certificates  and  power  of  attorney  to  the  president  of  the 
bank;  he  receiving  tliem  with  knowledge  not  only  that  defendants  had  parted 
with  all  title  to  the  stock,  and  hud  been  paid  for  it,  but  also  that  it  had  been 
purchased  at  public  auction  by  Eager.  He  knew  equally  well  that  the  sur- 
render of  the  certificates  and  the  delivery  of  the  power  of  attorney  and  the 
certificate  from  the  probate  court  could  only  have  been  for  the  purpose  of 
having  it  appear,  by  means  of  a  transfer  on  the  books  of  the  bank,  that  Wliit- 
ney's  executors  were  no  longer  shareholders.  The  right  to  have  the  transfer 
made,  and  thereby  secure  exemption  from  further  responsibility,  was  secured 
to  the  defendants,  both  by  the  statute  and  by  the  by-laws  of  the  bank.  They 
did  all  that  was  required  by  either  as  preliminary  to  such  transfer.  Nothing 
remained  to  be  done  except  for  some  officer  of  the  bank  to  make  the  necessary 
formal  entries  on  its  books.  If,  when  the  agents  of  defendants  delivered  the 
certificates  and  power  of  attorney  to  the  president  of  the  bank,  the  latter  had 
given  an  intimation  of  a  purpose  not  to  make  the  transfer  promptly,  or  had 
avowed  an  intention  to  postpone  action  until  a  sufficient  amount  of  stock  was 
obtained  to  fill  Coburn's  order,  it  may  be  that  the  failure  of  the  defendants 
to  take  legal  steps  to  compel  a  transfer  would,  in  favor  of  the  creditors  of  the 
bank,  have  been  deemed  a  waiver  of  the  right  to  an  immediate  transfer  on 
the  stock  register.  But  no  such  intimation  was  given;  no  such  avowal  was 
made.  No  objection  was  made  to  the  power  of  attorney,  or  to  the  discharge 
of  the  defendants  from  liability.  So  far  as  the  record  shows,  nothing  was 
said  or  done  by  the  bank's  officers  to  raise  a  doubt  in  the  minds  of  the  defend- 
ant's agents  that  the  transfer  would  not  be  made  at  once.  It  was  suggested 
in  argument  that  the  defendants  should  have  seen  that  the  transfer  was 
made.  But  we  are  not  told  precisely  what  ought  to  have  been  done  to  this 
end  that  was  not  done  by  them  and  their  agents.  Had  anything  occurred 
that  would  have  justified  the  defendants  in  believing,  or  even  in  suspecting, 
that  the  transfer  had  not  been  promptly  made  on  the  books  of  the  bank,  they 
would,  perhaps,  have  been  wanting  in  due  diligence  had  they  not,  by  inspec* 
tion  of  the  bank's  stock  register,  ascertained  whether  the  proper  transfer  had 
in  fact  been  made.  But  there  was  nothing  to  justify  such  a  belief  or  to  ex- 
cite such  a  suspicion.  Their  conduct  was,  under  all  the  circumstances,  that 
of  careful,  prudent  business  men,  and  it  would  be  a  harsh  interpretation  of 
their  acts  to  hold  (in  the  hmgnage  in  some  of  the  cases,  when  considering  the 
general  question  ander  a  different  state  of  facts)  that  they  allowed  or  permit- 
ted the  name  of  Whitney  to  remain  on  the  stock  register  as  a  shareholder. 
We  are  of  opinion  that,  within  a  reasonable  construction  of  the  statute,  and 
for  all  the  objects  Intended  to  be  accomplished  by  the  provision  imposing  lia- 
bility upon  shareholders  for  the  debts  of  national  banks,  the  responsibility  of 
the  defendants  must  be  held  to  have  ceased  upon  the  surrender  of  the  certifi- 
cates to  the  bank,  and  the  delivery  to  its  president  of  a  power  of  attorney  suf- 
ficient to  effect,  and  intended  to  effect,  as  that  officer  knew,  a  transfer  of  the 
stock  on  the  books  of  the  association  to  the  purchaser."  118  U.S.  661,  7 
Sup.  Gt.  Bep.  63-4)5. 

If  it  be  true,  as  is  held  in  Whilney  v.  Bu&er^  that  the  seller  of  the  stock 
should  not  be  held  liable  as  a  shareholder  when  it  afBrmatively  appears 
that  he  has  done  all  that  a  careful,  prudent  business  man  could  reason- 
ably do  to  effect  a  transfer  on  the  stock  register,  and  that  it  is  a  sufficient 
compliance  of  this  rule  if  the  seller  of  the  stock  has  taken  theprecaution, 
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after  the  sale  of  the  stock,  to  surrender  the  certificate  to  the  bank,  prop- 
erly indorsed,  with  the  request  that  the  transfer  be  made  on  the  books 
of  the  bank,  then  it  must  necessarily  follow  that,  upon  the  facts  presented 
in  this  case,  the  defendant  cannot  be  held  liable  as  a  stockholder.  But 
it  is  argued  by  plaintiff's  counsel  that  the  defendant  does  not  come  with- 
in the  rule  laid  down  in  Whitney  v.  Butler^  because  the  surrender  of  the 
stock  was  not  made  by  him  in  person,  nor  was  it  accompanied  by  a 
power  of  attorney,  which  would  enable  the  oflScers  of  the  bank  to  make 
the  transfer  on  the  register.  The  transfer  journal  kept  by  the  bank  con- 
tains a  heading  in  the  following  words: 

"We,  the  undersigned,  hereby  sell,  transfer,  and  assign  so  many  shares  of 
the  stock  of  the  California  Natioaal  Bank  of  San  Francisco  to  the  person 
whose  name  is  set  opposite  our  respective  names,  as  per  certificate  surrendered 
and  canceled." 

It  is  contended  that  no  person  but  the  seller  of  the  stock,  or  some  one 
by  him  duly  authorized  by  power  of  attorney,  can  lawfully  write  his 
name  in  this  book.  It  is  true  that,  in  Whitney  v.  Butler,  there  was  a 
regular  power  of  attorney  executed  by  the  sellers  of  the  stock.  But  the 
certificate  in  that  case — evidently  prepared  so  as  to  conform  to  the  by- 
laws of  the  bank — contained  the  following  words:  "  Transferable  only  on 
the  books  of  said  bank  in  person  or  by  attorney,  on  surrender  of  this 
certificate."  The  certificate  in  this  case  is  radically  different.  It  con- 
tains the  following  lyords:  "Transferable  on  the  books  of  the  company 
by  indorsement  hereon  and  surrender  of  this  certificate."  An  inspection 
of  the  transfer  journal  shows,  as  was  testified  to  upon  the  trial,  that 
some  of  the  transfers  were  made  in  the  handwriting  of  the  bookkeeper 
of  the  bank.  The  certificate  was  properly  indorsed,  and  it  was  deliv- 
ered to  an  officer  of  the  bank,  with  the  verbal  request  of  the  seller  that 
it  be  transferred  on  the  books  of  the  bank.  The  broker  Noyes,  in  mak- 
ing this  request,  must,  under  the  facts  established  in  this  case,  be  con- 
sidered as  the  agent  of  the  defendant  for  that  purpose.  It  therefore  af- 
firmatively appears  that  the  defendant  did  all  that  the  statutes,  or  the 
by-laws  of  the  bank,  or  the  certificate,  required  him  to  do  to  have  the 
transfer  made.  "Nothing  remained  to  be  done  except  for  some  officer 
of  the  bank  to  make  the  necessary  formal  entries  in  the  books."  This 
the  officer  agreed  to  do,  and  the  certificate  was  left  with  him  with  the 
understanding  that  the  transfer  should  be  made  to  the  purchaser,  whom 
the  officer  knew  was  R.  P.  Thomas,  the  president  of  the  bank.  There 
is  not,  in  my  opinion,  any  conflict  in  the  legal  principles  announced  in 
Whitney  v.  Butler  and  Richmond  v.  Irons.  The  cases  are  simply  distin- 
guishable in  their  facts.  Upon  a  careful  consideration  of  all  the  facts 
established  by  the  evidence  in  this  case,  and  of  the  principles  of  law  ap- 
plicable thereto,  as  announced  by  the  supreme  court  of  the  United 
States,  I  am  of  opinion  that  this  case  comes  within  the  rule  laid  down 
in  Whitney  v.  BuUer,  and  that  the  defendant  is  not  liable  for  the  assess- 
ment levied  upon  the  50  shares  of  stock.  Judgment  will  therefore  be 
entered  in  favor  of  defendant  for  his  costs. 
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Smith  v.  Sun  Pub.  Co. 
(Circuit  Court,  8.  D.  New  York,    March  8, 1899.) 

L  LiBBii— Ambiguous  Article— Opinion  Eyidenob. 

Where  a  libelous  article  is  ambiguous,  a  witness  may  not  state  as  to  whom,  In 
his  opinion,  it  refers,  bat  after  simplv  replying  in  the  afflrmatiye  to  the  question, 
'^Did  you  know  to  whom  it  applied) "  he  may  subsequently  give  the  facts  and  cir- 
cumstances which  show  who  was  pointed  to  by  the  publicatioxL  Van  Vechten  v. 
Hopkins^  5  Johns.  211,  distinguished. 

9.  Same— Eyidbnoe — ^Estoppel. 

Where,  in  an  action  for  libel,  evidence  offered  by  the  plaintiff  has  been  excluded 
on  the  motion  of  defendant's  counsel,  on  the  strength  of  their  statement  that  they 
made  no  attack  upon  the  character  or  standing  of  the  plaintiff,  they  are  estopped 
from  introducing  testimony  to  show  that  she  had  been,  or  proposed  to  be,  a  singer 
upon  the  stage. 

Z.  Same— Excessive  Damages. 

In  an  action  for  libel,  the  amount  of  damages  is  almost  entirely  within  the  dis- 
cretion of  the  jury,  and  the  court  will  not  set  aside  the  verdict  as  excessive,  unless 
it  is  satisfied  that  it  is  the  result  of  gross  error,  prejudice,  perverseness,  or  cor- 
ruption.   Qib8on  V.  Cincinnati  JSngidrer,  3  Flip.  121,  followed. 

At  Law.  Action  by  Juliette  C.  Smith  against  the  Sun  Publishing  Com- 
pany for  libel.  Verdict  for  plaintiff.  Defendant  moves  for  a  new  ins). 
Denied. 

r!0arriman  &  Feaaenden^  for  plaintiff. 

^K-arMin  BartleU^  for  defendant. 

Shipman,  District  Judge.  This  is  a  motiort  by  the  defendant  for  a 
new  trial  of  an  action  at  law  for  libel,  wherein  the  jury  rendered  a  ver- 
dict for  the  plaintiff  to  recover  $7,500.  The  motion  is  principally  based 
upon  exceptions  to  the  admission  of  evidence  and  upon  the  amount  of 
damages,  which  are  alleged  to  be  excessive.  The  plaintiff  is  a  married 
woman,  and  neither  her  full  name  nor  the  full  name  of  her  husband 
was  stated  in  tlie  libel,  but  circumstances  were  given  from  which  the 
person  who  was  intended  to  be  designated  could  easily  be  identified. 
As  a  part  of  the  testimony  in  regard  to  identity,  the  plaintiff's  counsel 
asked  one  witness,  ''Did  you  know  to  whom  the  article  related,  when 
you  read  it?  Answer.  Yes.  Question.  State  the  reasons  why  you  knew." 
Each  of  these  questions  were  objected  to  and  admitted.  Another  wit- 
ness was  asked,  ''Did  you  know  to  whom  it  [the  article]  alluded?  ^n- 
gwer.  I  did.  Question,  State  how  you  knew."  The  first  question  only 
was  objected  to.  The  decisions  in  the  state  of  New  York  are  that  when 
a  libel  is  ambiguous,  a  witness  cannot  be  permitted  to  testify  that  from 
reading  the  libel  he  applied  it  to,  or  understood  it  to  mean,  the  plain- 
tiff. These  decisions  are  based  upon  Van  Vechtea  v.  Hopkinsy  5  Johns. 
211,  which  is  commented  upon  and  enforced  by  Chancellor  Walworth 
in  Maynardv.  Bearddey,  7  Wend.  661.  They  relate  to  the  bare  question, 
"To  whom  did  the  witness  apply  the  article  or  publication?"  and  not  to 
questions  which  call  out  the  circumstances,  the  facts,  and  the  reasons 
which  would  enable  the  jury  to  draw  their  own  conclusions.  It  is  true 
that  the  decisions  are  not  uniform,  but  the  reason  for  the  exdnsion  of 
the  question!  which  merely  compels  the  witness  to  say  that  .he  applied 
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the  libel  to  the  plaintiff,  is  a  sound  one,  because  the  admission  of  such 
a  question  and  an  answer  substitutes  the  opinion  or  conclusion  of  the 
witness  for  a  statement  of  the  facts,  from  which  the  jury  should  make 
their  own  finding.  As  it  was  said  by  Chancellor  Walworth,  in  7 
Wend.  560:  "The  witness  must  etate  the  facts  on  which  the  opinion 
might  be  founded,  and  leiive  it  to  the  court  and  jury  to  draw  the  con- 
clusions." But  the  exclusion  of  such  a  general  question  does  not  ex- 
clude a  statement  of  the  facte  and  circumstances  in  detail,  from  which 
the  jury  can  see  the  meaning  or  intention  of  the  publication  and  of  the 
facts  which  caused  the  witness  to  know  to  whom  the  article  applied. 
The  admissibility  of  such  questions  is  recognized  in  the  Maynard  Oise, 
mpra^  and  by  the  text  writers.  Odg.  Sland.  &  L.  94,  note,  and  540, 
where  the  authorities  are  also  collected.  Indeed,  Mr.  Greenleaf  goes  fur- 
ther, and  says: 

''It  [the  meaning  of  the  defendant]  may  be  proved  by  the  testimony  of  any 
person  conversant  with  the  parties  and  circumstances;  and,  from  the  nature 
of  the  case,  they  must  be  permitted  to  some  extent  to  state  their  opinions, 
conclusions,  and  belief,  leaving  the  grounds  of  it  to  be  inquired  into  upon 
cross-examination.*'    2  Greenl.  £v.  §  417. 

The  witnesses  in  this  case  to  whose  testimony  exception  was  taken 
were  not  asked  to  whom,  in  their  opinion,  or  within  their  knowlttge, 
the  article  applied.  They  were  asked  if  they  knew  to  whom  the  article 
applied,  to  which  they  replied,  "Yes,"  and  were  then  asked  to  give  the 
reason  why  they  knew;*  in  other  words,  to  state  the  facte  and  circum- 
stances which  showed  who  was  pointed  at  by  the  publication.  The  tes- 
timony was  not  objectionable  under  the  rule  which  excludes  the  opinions 
or  conclusions  of  a  witness.  But,  if  this  particular  testimony  had  been 
inadmissible,  that  fact  would  create  no  ground  for  a  new  trial.  The 
testimony  that  the  plaintiff  was  the  person  named  in  the  libelous  matter 
was  overwhelming.  The  defendant  made  no  substantial  attempt  to  deny 
it.  As  was  said  in  the  charge,  "the  only  question  in  real  and  actual 
dispute  is  the  question  of  damages."  The  improper  admission  of  a  sin- 
gle item  of  testimony  upon  the  question  of  identity  would  have  been  an 
unimportant  matter  upon  a  motion  for  a  new  trial. 

The  second  subject  of  exception  was  the  refusal  of  the  court  to  permit 
the  defendant  to  show  that  after  the  plaintiff  left  school,  and  before  her 
marriage,  some  time  between  five  years  and  nine  years  before  the  date 
of  the  libel,  she  studied  singing  in  New  York,  for  the  purpose  of  becom- 
ing a  singer  upon  the  stage,  and  it  was  also  said  that  the  defendant  pro- 
posed to  prove  that  she  had  sung  upon  the  stage.  This  evidence  was 
excluded,  because  in  a  previous  part  of  the  trial  evidence  offered  by  the 
plaintiff  had  been  excluded  upon  the  defendant's  motion,  upon  the 
strength  of  the  statement  of  ite  counsel  that  he  "made  no  atta^  upon 
the  character,  social  standing,  or  position  of  the  lady."  The  only  ob* 
ject  of  the  offered  evidence  was  to  mitigate  damage3  by  attempting  to 
diminish  her  position  or  standing  or  character,  as  the  result,  in  some 
way,  of  the  circumstance  that  she  had  been,  or  proposed  to  be,  a  singer 
upon  the  stage.     In  my  opinion,  the  defendant  was  estopped  from  that 
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line  of  testimony.  The  principal  point  in  the  case  is  in  respect  to  the 
damages,  which  are  said  to  be  excessive,  and  so  large  that  the  existence 
of  prejudice  or  malice  in  the  jury  is  clearly  shown.  The  libel  charged 
a  married  woman,  in  a  sensational  and  somewhat  jeering  manner,  with 
having  eloped  with  a  man,  her  previous  intimacy  with  whom,  it  was 
further  said,  had  been  freely  spoken  of  in  the  city  of  her  residence.  It 
was  a  pronounced  statement  of  her  disgrace  as  a  married  woman,  and 
was  displayed  in  the  columns  of  the  paper  in  a  manner  intended  to  at- 
tract attention,  and  to  give  publicity  to  the  story.  It  was  known  and 
commented  upon  by  a  large  number  of  people  in  the  city  where  she 
lived,  and  was  calculated  to  cause  great  injury  to  her  reputation.  No 
evidence  was  presented  that  it  caused  actual  change  in  her  social  relar 
Uons  or  social  status.  The  officers  of  the  defendaut  company  had  no 
personal  hostility  or  spite  against  the  plaintiff,  and  no  damages  were 
asked  for  on  that  account.  Punitive  damages  were  asked  for  on  the 
ground  that  the  article  was  published  wantonly  or  recklessly;  that  is,  with- 
out adequate  inquiry  as  to  its  truth,  and  with  reckless  Jack  of  knowledge 
whether  it  was  true  or  false.  It  was  said  by  the  defendant  that  it  re- 
ceived the  article  in  the  usual  course  of  business,  from  a  news  agency 
upon  which  it  was  in  the  habit  of  relying  for  accuracy,  which  it  paid 
by  the  week,  and  not  by  the  quantity,  and  that  it  published  the  article 
relying  upon  the  source  from  which  it  came;  and  for  these  reasons,  al- 
though it  did  not  take  other  precautions  before  publication  to  verify  the 
accuracy  of  tlie  story^  it  claimed  to  be  freed  from  the  charge  of  wanton- 
ness or  recklessness.  The  jury  were  instructed  that  these  were  circum- 
stances which  were  fairly  to  be  taken  in  mitigation  of  the  act  of  the  de- 
fendant, and,  if  they  thought  that  these  facts  were  sufficient  to  excuse 
the  defendant  from  the  duty  of  investigation,  of  inquiry,  of  delay  for 
the  sake  of  accuracy,  then  they  should  not  give  punitive  damages;  but 
if  they  thought  that  the  defendant  was  guilty  of  reprehensible  negli- 
gence in  the  publication  of  the  article,  without  further  attempts  to  ver- 
ify its  truth,  they  were  justified  in  giving  such  a  reasonable  sum  in  dam- 
ages as  should  be  an  example  to  deter  against  similar  future  negligence. 
The  jury  evidently  found  that  it  was  a  case  for  punitive  damages.  In 
actions  for  libel  the  amount  of  damages  is  very  peculiarly  a  matter  for 
the  jury.  It  is  almost  entirely  within  their  discretion,  because  there 
can  be  no  fixed  or  mathematical  rule  upon  the  subject.  Much  depends 
upon  the  circumstances  of  mitigation  or  aggravation,  the  notoriety  which 
was  given  in  the  newspaper  to  the  defamatory  charge,  the  care  or  lack 
of  care,  the  malice  or  the  recklessness  which  characterized  the  publica- 
tion, and  the  necessity  of  giving  to  the  public  any  information  in  regard 
to  the  existence  of  the  charge;  so  that  it  is  established  that  courts  will 
not  interfere  with  verdicts  in  libel  suits  upon  the  ground  of  excessive 
damages,  unless  they  are  satisfied  that  the  verdicts  were  the  result  of 
gross  error,  prejudice,  perverseness,  or  corruption.  Qibson  v.  Cincinnati 
Enquirer,  2  Flip.  121;  Townsh.  Sland.  &  L.  §  293.  <<A  new  trial  will 
only  be  granted  when  the  verdict  is  so  large  as  to  satisfy  the  court  that 
it  was  perversely  in  excess,  or  the  result  of  some  gross  error  on  a  matter 
v,50F.no.5— 26 
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of  principle;  it  must  be  shown  that  the  jury  either  misconceived  the 
case,  or  acted  under  the  influence  of  undue  motives."  Odg.  Sland.  & 
L.  291. 

The  claim  of  the  defendant  is  that  the  sum  is  so  large  that  the  jury 
Ibust  have  been  influenced  by  prejudice,  or  have  been  improperly  in- 
flamed against  the  defendant.  The  jury  evidently  thought  that  so  much 
of  the  mitigation  as  rested  upon  the  fact  that  the  article  was  published 
as  received  from  a  news  agency  in  the  usual  course  of  business  did  not 
tend  to  mitigate  the  damages.  The  amount  of  punishment  which  they 
<jhose  to  inflict  does  not  indicate  to  me  that  they  acted  from  prejudice 
against  or  hostility  to  the  defendant,  but  that  they  thought  that  the  gen- 
eral principle  or  system  upon  which  the  testimony  showed  that  its  even- 
ing paper  was  conducted  was  a  wrong  and  perilous  system,  and  that  any 
defendant  who,  in  the  course  of  his  business  upon  that  system,  and  as 
the  result  of  it,  published  an  article  which  would  naturally  cause  great 
injury  to  a  plaintiff,  exposed  himself  to  heavy  damages* 

The  motion  is  denied. 


Appeal  of  Battle  &  Co. 

(CircuU  Court,  E.  D.  Missouri,  E,  D,    May  4, 1893.) 

Customs  Dutibs—Classipioation— "Chloral  Htdbats." 

Under  the  tariff  of  October  1, 1890,  chloral  hydrate  is  dutiable  at  25  per  cent,  ad 
valorem,  under  Schedule  A,  par.  76,  as  a  ^chemical  compound  *  •  *  not 
specially  provided  for, "  and  not  at  50  cents  per  pound,  under  paragraph  74,  as  a 
** medicinal  preparation,  *  *  *  of  which  alcohol  is  a  component  part,  or  in  the 
preparation  of  which  alcohol  is  used. " 

Application  by  Battle  &  Co.,  chemists,  a  corporation,  for  a  review  of 
the  board  of  general  appraisers'  decision  with  respect  to  the  dassification 
of  certain  imports. 

Dickson  <k  Smith,  for  petitioners. 

Geo.  D.  Reynolds,  U.  S.  Atty. 

Thayer,  District  Judge,  (praUy.)  This  is  a  case  that  arises  under  the 
customs  law.  The  question  in  the  case  is  whether  chloral  hydrate  is 
dutiable  at  50  cents  per  pound,  under  paragraph  74  of  Schedule  A  of 
the  tariff  act  of  October  1,  1890,  as  "a  medicinal  preparation  *  *  * 
of  which  alcohol  is  a  component  part,  or  in  the  preparation  of  which  al- 
cohol is  used,"  or  whether  it  is  dutiable  at  the  rate  of  25  per  cent,  ad 
valoreniy  under  paragraph  76  of  the  same  schedule,  as  "a  chemical  com- 
pound *  *  *  not  specially  provided  for."  The  court  is  compelled 
to  adopt  the  latter  view,  for  the  following  reasons:  Chloral  hydrate  is 
not  mentioned  by  name  in  the  tariff  act,  and  in  that  sense  it  is  not 
"specially  provided  for."  Furthermore,  all  the  experts  agree  that  it  is 
"a  chemical  compound."    It  answers,  therefore,  all  of  the  requirements 
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of  paragraph  76  of  Schedule  A.  On  the  other  hand,  there  are  some 
grave  objections  to  classifying  it  under  paragraph  74  of  Schedule  A.  In 
the  first  place,  it  may  be  said  that  alcohol  is  dearly  not  a  component 
part  of  "chloral  hydrate,"  because  in  the  process  of  manufacturing  the 
latter  drug  (when  the  alcohol  process  is  employed)  the  alcohol  is  broken 
up  into  its  constituent  elements,  and  does  not  reappear  in  the  drug,  and 
cannot  be  extracted  therefrom,  as  it  may  be  when  used  merely  as  a  sol- 
vent or  to  treat  oils  or  other  fatty  substances.  The  case  for  the  govern- 
ment rests  on  the  fact  that  alcohol  is  used  in  one  of  the  most  common 
processes  employed  for  manufacturing  chloral  hydrate;  hence  it  is  claimed 
that  it  is  "a  medicinal  preparation  *  *  *  in  the  preparation  of 
which  alcohol  is  used." 

A  very  substantial  objection  to  this  view  is  that  chloral  hydrate  may 
be,  and  sometimes  is,  manufactured  by  two  processes  from  substances 
containing  considerable  starch,  without  the  use  of  any  alcohol.  Chloral 
hydrate  thus  produced  would  certainly  not  be  dutiable  under  paragraph 
74,  and  the  result  of  holding  the  present  importation  dutiable  under  that 
clause  would  be  to  impose  a  different  rate  of  duty  on  the  same  drug,  de- 
pending upon  the  process  of  manufacture.  Another  view  of  the  case  is 
also  entitled  to  much  weight.  Considering  the  whole  of  paragraph  7.4, 
which  reads  as  follows :  "All  medicinal  preparations,  including  medici- 
nal proprietary  preparations,  of  which  alcohol  is  a  component  part,  or 
in  the  preparation  of  which  alcohol  is  used,  not  specially  provided  for  in 
this  act,  fifty  cents  per  pound," — it  would  seem  as  though  congress  in 
this  clause  only  had  in  mind  a  class  of  medicinal  preparations  in  which 
alcohol  is  used  as  an  ingredient  without  being  broken  up,  either  as  a 
solvent,  or  to  extract  and  hold  in  solution  the  medicinal  properties  of 
certain  vegetable  substances  or  drugs.  The  use  of  alcohol  in  the  manu- 
facture of  chloral  dydrate  bears  no  analogy  to  the  uses  last  mentioned. 
The  drug  is  manufactured  in  the  alcohol  process  by  passing  dry  chlorine 
gas  through  alcohol.  By  so  doing,  the  alcohol  is  broken  up  chemically; 
a  part  of  its  hydrogen  is  liberated,  and  is  replaced  by  atoms  of  chlo- 
rine. The  process  results  in  the  formation  of  a  solid  substance  of  a  crys- 
talline structure,  which  is  then  treated  with  water  to  form  chloral  hy- 
drate. 

As  before  stated,  other  substances  containing  starch  may  be  used  in 
lieu  of  alcohol,  to  supply  the  elements  necessary  to  form  chloral  hydrate. 
In  view  of  the  manner  in  which  alcohol  is  treated  in  the  process  above 
described,  the  court  considers  it  extremely  improbable  that  chloral  hy- 
drate was  one  of  the  medicinal  preparations  which  congress  intended  to 
make  dutiable  under  paragraph  74  of  Schedule  A.  Under  the  testi- 
mony, it  is  also  doubtful  whether  chloral  hydrate  is,  in  a  strictly  legal 
or  dictionary  sense,  "a  medicinal  preparation."  In  the  form  in  which  the 
present  importation  was  made,  it  is  clear  that  the  article  in  question  is 
not  a  complete  medicinal  preparation,  for  the  reason  that  it  cannot  be 
administered  in  the  form  in  which  it  was  imported,  but  must  be  further 
prepared  by  the  druggist  or  apothecary.  While  the  case  is  not  entirely 
free  from  doubt,  I  think,  for  the  reasons  above  stated,  that  the  article  in 
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question  should  be  assessed  under  paragraph  76  as  ^a  chemical  compound 
not  specially  provided  for,"  and  at  the  rate  of  25  per  ceat.  od  vakrmuL 
Judgment  accordingly. 


UinTBD  States  v.  McGbath  d  <JU 

(Diatrict  Court,  E.  D.  L<yuMancu    Hay  11, 1809w) 

No.  I2,b7a. 

CuBTOKB  Duties— Bntbt  ukdbb  Bowi>— WiTHDBJLWAir-ADDmoNU,  Dnrr* 

Under  Act  Cong.  Oct.  1,  1890,  (26  St.  at  Large,  p.  es^)  S  60,  goods  deposited  In 
bond  prior  to  the  date  thereof,  for  which  no  permit  of  deltverr  has  Issued,  and 
withdrawn  before  February  1, 1891,  but  after  the  above  law  went  Into  effect,  are  not 
subject  to  the  additional  duty  of  10  per  cent  provided  by  Bev.  St.  U.  &  1 8970. 

At  Law.     Action  by  the  United  States  against  James  McGrath  &  Son 
to  recover  the  additional  duty  of  10  per  cent,  prescribed  by  Rev.  St.  U. 
S.  §  2970,  upon  goods  withdrawn  from  bond.    Verdict  directed  for  de- 
fendants. 
■  Wm.  ChrarU^  for  complainant. 

Ourley  &  Mellen  and  W.  0.  Hart^  for  defendants. 

BiLLiNGSj  District  Judge.  The  decisions  by  the  treasury  department 
88  to  the  question  involved  in  this  case  have  not  been  uniform.  It  is  a 
pure  question  of  law,  and  arises  from  the  following  facts,  which  are  un- 
disputed: Merchandise  was  imported  and  entered  in  bond  prior  to  the 
passage  of  the  act  of  October  1,  1890,  to  wit,  in  November  and  Decem- 
ber, 1889,  and  was  withdrawn  after  the  6th  day  of  October,  1890,  and 
after  one  year,  but  within  three  years  of  the  time  when  it  was  entered 
and  deposited  in  a  bonded  warehouse,  and  before  February  1, 1891.  It 
had  not  been  in  the  warehouse  a  year  at  the  time  the  present  law  went 
into  effect.  The  duties  upon  this  merchandise  were  the  same  in  the 
former  and  the  present  act,  and  were  liquidated  and  paid  without  the 
addition  of  the  10  per  cent,  additional  duty,  which  is  provided  for  by 
section  2970  of  the  Revised  Statutes.  This  suit  is  brought  to  recover 
that  additional  duty  of  10  per  cent.  It  may  be  stated  also,  as  a  fact, 
that  no  permit  of  delivery  had  been  issued  to  the  importer  or  his  agent 
prior  to  October  6,  1890.  If  the  statute  of  October  1,  1890,  had  not 
contained  section  60,  when  we  consider  the  public  reasons  against  im- 
plied repeals  of  provisions  imposing  customs  duties,  there  would  have 
been  presented  a  difficult  question  as  to  the  effect  of  the  general  repeal- 
ing clause  contained  in  section  55,  when  taken  in^  connection  with  the 
proviso  contained  in  that  section.  But  section  50  (26  St.  p.  624)  has 
made  specific  provision  for  the  case  of  merchandise  which  had  been  entered 
in  bond  prior  to  the  6th  of  October,  1890,  and  subjects  the  duties  upon 
all  such  merchandise  to  the  effect  of  the  general  repealing  clause.  With 
tliis  specific  provision  as  to  the  duties  upon  goods  already  imported  and 
in  bonded  warehouse,  making  them  subject  to  no  duties  other  than  those 
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imposed  upon  goods  subsequently  imported,  there  was  no  "accruing  or 
accrued  right"  of  the  government,  and  no  "liability**  of  the  importer  for 
the  additional  10  per  cent. ,  and  the  general  words  of  the  repealing  sec- 
tion opera  ted. upon  this  provision  of  the  previous  statute  for  this  duty 
here  sought  to  be  recovered.     Section  60  provides: 

''That,  on  and  after  the  day  when  this  act  shall  go  into  effect,  all  goods, 
wares,  and  merchandise  previously  imported,  for  which  no  entry  has  been 
made,  and  all  goods,  wares,  and  merchandise  previously  entered,  without 
payment  of  duty  and  under  bond  for  warehousing,  transportation,  or  any 
other  purpose,  for  which  no  permit  of  delivery  to  the  importer  or  his  agent 
has  been  issued,  shall  be  subjected  to  no  other  duty,  upon  the  entry  or  the 
withdrawal  thereof,  than  if  the  same  were  imported,  respectively,  after  that 
day:  provided,  that  any  imported  merchandise  deposited  in  bond  in  any  pub- 
lic or  private  bonded  warehouse,  having  been  so  deposited  prior  to  the  first 
day  of  October,  eighteen  hundred  and  ninety,  may  be  withdrawn  for  consump- 
tion at  any  time  prior  to  February  first,  eighteen  hundred  and  ninety-one, 
upon  the  payment  of  duties  at  the  rates  in  force  prior  to  the  passage  of  this 
act:  provided,  further,  that,  when  duties  are  based  upon  the  weight  of  mer- 
chandise deposited  in  any  public  or  private  bonded  warehouse,  said  duties 
shall  be  levied  and  collected  upon  the  weight  of  such  merchandise  at  the  time 
of  its  withdrawal." 

This  was  "merchandise  entered  without  payment  of  duty  and  under 
bond  for  warehousing,"  and  "no  permit  of  delivery  had  been  issued." 
Therefore  it  can  be  subjected  to  no  other  duty  upon  the  withdrawal 
thereof  than  if  the  same  had  been  imported  after  the  new  law  was  in 
force.  It  is  placed  by  the  new  statute  in  the  same  situation,  as  to  duties 
additional  or  chief,  as  if  it  had  been  imported  after  October  6, 1890.  The 
question  presented  here  is  not,  as  was  that  in  Fabbri  v.  Murphy,  95  U.  S. 
194,  one  as  to  an  implied  repeal,  for  the  new  statute  has  expressly  pro- 
vided for  the  case  of  goods  already  in  bond.  It  is  conclusive  that  con- 
gress was  dealing  with  the  whole  subject  of  duties,  for,  in  the  follow- 
ing clause  or  proviso,  they  give  the  importer  whose  goods  are  in 
the  bonded  warehouse  the  option  to  pay  the  duties  at  the  rates  in 
force  prior  to  the  passage  of  this  act.  Section  54  provided  for  the  ex- 
tended period  during  which  all  goods,  both  those  previously  and  subse- 
quently imported,  might  remain  in  bond.  Section  50  placed  the  goods 
already  in  bond  on  an  equality  with  those  afterwards  imported  in  respect 
to  duties.  I  shall  therefore  instruct  the  jury  to  find  a  verdict  for  the  de- 
fendants. 
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United  States  v.  Rider  et  al.,  Clounty  Commissionen* 

{District  Court,  S.  P.  OMo,  E.  D.    Hay  14, 1892.) 
l<fo.  211. 

1.  NaTTOABLB  WaTBBS— BrIDOES— SUITIOIENCT  OF  NOTIOB  TO  PbOVIDB  •DrAW.* 

County  commissioners  of  M.  county,  Ohio,  were  notified  by  the  secretary  of  war, 
February  25, 1891,  to  provide  a  state  bridge  over  the  M.  river,  with  a  "draw*  for  the 
passage  of  boats,  on  or  before  September  30, 1891.  The  commissioners  had  no  funds 
with  which  to  provide  the  "  draw,  **  could  make  no  levy  for  that  purpose  until  March 
or  June,  1891,  which  levy  would  not  be  collectible  in  full  before  December  20th  of 
the  year  followinfi^.  The  commissioners  had  applied  to  the  legislature  for  the  nec- 
essary funds  without  success,  and  had  no  opportunity  to  submit  the  question  of 
the  necessary  expenditure,  which  exceeded  $10,000,  to  a  popular  vote,  as  required 
in  case  of  such  excess.  Held,  that  the  notice  did  not  give  a  reasonable  time  in  which 
to  provide  the  "draw.  *» 

2.  Save—Powers  op  Secrbtart  o9  War— CJonstitutionalitt  of  Act. 

Act  Ck>ng.  Aug.  11, 1888,  (25  U.  B.  Bt  at  Large,  p.  424,  H  9, 10,)  providing  that, 
when  the  secretary  of  war  shall  have  reason  to  believe  that  any  bridge  is  an  ob- 
struction to  free  navigation,  he  shall  give  notice  requiring  the  bridge  to  be  so  altered 
as  to  render  navigation  through  oi  under  it  easy  and  unobstructed,  and  imposing  a 
penalty  on  the  controllers  of  the  bridge  for  falling  to  make  such  provision,  is  un-  | 

constitutional,  in  that  it  delegates  to  the  secretary  of  war  powers  exclusively  vested  | 

in  congress.    IT.  iS.  v.  Keokuk  A  H.  Bridge  Co,,  45  Fed.  Rep.  178,  followed.  | 


At  Law.  Information  against  Frank  M.  Rider,  John  F.  Burgess,  and 
others,  county  commissioners  of  Muskingum  county,  Ohio,  for  failing 
to  provide  a  bridge  with  a  "  draw  "  for  the  passage  of  boats.  There  was 
a  verdict  and  judgment  for  plaintiff,  and  defendants  move  for  a  new  trial. 
Motion  sustained,  and  final  judgment  entered  for  defendants. 

John  W.  Herron,  for  the  United  States. 

F.  H.  Souihard  and  S.  M.  Winny  for  defendanta. 

Sage,  District  Judge.  The  defendants  are  prosecuted  under  an  infor- 
mation founded  upon  the  fourth  and  fifth  sections  of  the  river  and  har- 
bor act,  approved  September  19,  1890.  The  charges  are,  in  short,  that 
on  the  16th  of  October,  1891,  the  defendants  were  the  county  commis- 
sioners of  Muskingum  county,  Ohio,  and  as  such  empowered  by  the  law 
of  Ohio  to  construct,  alter,  and  keep  in  repair  all  necessary  bridges  over 
streams  and  public  canals  on  all  state  and  county  roads,  and  then  and 
there  had  control  of  the  bridge  across  the  Muskingum  river  between  Tay- 
lorville  and  Duncan's  Falls;  and  the  secretary  of  war  of  the  United  States 
having  good  reason  to  believe  that  said  bridge  was  an  unreasonable  ob- 
struction to  the  navigation  of  said  river,  a  navigable  stream  over  which 
the  United  States  has  jurisdiction,  gave  written  notice  to  the  defendanta 
on  the  19th  of  December,  1890,  that  said  bridge  was  considered  an  ob- 
struction to  navigation  by  reason  of  the  fact  that  it  had  no  draw  for  the 
passage  of  boats  by  way  of  the  new  lock  just  above  the  south  end  of  the 
new  bridge  at  Taylorsville,  Ohio,  and,  in  order  to  afford  defendants  a 
reasonable  opportunity  to  be  heard  and  give  evidence  in  regard  to  said 
complaint,  the  6th  of  January,  1891,  was  named  and  a  place  fixed  for 
T.hat  purpose;  that  the  time  was  extended  to  the  3d  of  February,  1891, 
and  that  on  the  25th  of  February,  1891,  the  secretary  gave  written  notice 
to  the  deiendants  that  said  bridge  was  an  unreasonable  obstruction  to 
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the  free  navigation  of  said  river,  for  the  reason  above  stated,  and  required 
the  construction  of  a  draw  span  therein  in  accordance  with  plans  shown 
in  a  map  attached  to  said  notice,  and  served  upon  the  defendants;  said 
notice  prescribed  that  said  draw  span  should  be  made  and  completed 
within  a  reasonable  time,  to  wit,  on  or  before  the  30th  of  September, 
1891;  that  personal  service  of  said  notice  was  made  on  the  3d  of  March, 
1891;  that  afterwards  the  defendants,  on,  to  wit,  the  15th  day  of  Octo- 
ber, 1891,  after  receiving  said  notice,  did  unlawfully  fail  and  refuse  to 
comply  with  the  order  of  the  secretary,  and  to  make  the  alterations  afore- 
said, contrary  to  the  form  of  sections  4  and  5  of  the  act  above  referred  to. 
Those  sections  are  us  follows: 

*'Sec.  4.  That  section  nine  of  the  river  and  harbor  act  of  August  eleventh, 
eighteen  hundred  and  eighty-eight,  be  ameuded  and  re-enacted  so  as  to  read 
as  follows:  That  whenever  the  Secretary  of  war  shall  have  good  reason  to  be- 
lieve that  any  railroad  or  other  bridge  now  constructed,  or  which  may  here- 
after be  constructed,  over  any  of  the  navigable  water  ways  of  the  United 
States,  is  an  unreasonable  obstruction  to  the  free  navigation  of  such  waters, 
on  account  of  insufficient  height,  width  of  span,  or  otherwise,  or  where  there 
is  difficulty  in  passing  the  draw  opening  or  the  draw  span  of  such  bridge  by 
rafts,  steamboats,  or  other  water  craft,  it  shall  be  the  duty  of  the  said  secre- 
tary, first  giving  the  parties  reasonable  opportunity  to  be  heard,  to  give  notice 
to  the  persons  or  corporations  owning  or  controlling  such  bridge  so  to  alter 
the  same  as  to  render  navigation  through  or  under  it  reasonably  free,  easy, 
and  unobstructed;  and  in  giving  such  notice  he  shall  specify  the  changes  re- 
quired to  be  made,  and  shall  prescribe  in  each  case  a  reasonable  time  in  which 
U>  make  them.  If  at  the  end  of  such  time  the  alteration  has  not  been  made, 
the  secretary  of  war  shall  forthwith  notify  the  United  States  district  attorney 
for  the  district  in  which  such  bridge  is  situated,  to  the  end  that  the  criminal 
proceedings  mentioned  in  the  succeeding  section  may  be  taken. 

"Sec.  6.  That  section  ten  of  the  river  and  harbor  act  of  August  eleventh, 
eighteen  hundred  and  eighty-eight,  be  amended  and  re-enacted  so  as  to  read 
as  follows:  That  If  the  persons,  corporations,  or  associations  owning  or  con- 
trolling any  railroad  or  other  bridge  shall,  after  receiving  notice  to  that  effect 
as  hereinbefore  required  from  the  secretary  of  war,  and  within  the  time  pre- 
scribed by  him,  willfully  fail  or  refuse  to  remove  the  same,  or  to  comply  with 
the  lawful  order  of  the  secretary  of  war  in  the  premises,  such  persons,  cor- 
poration, or  association  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  a  fine  not  exceeding  five  thousand 
dollars;  and  every  month  such  persons,  corporation,  or  association  shall 
remain  in  default  in  respect  to  the  removal  or  alteration  of  such  bridge  shall 
be  deemed  a  new  offense,  and  subject  the  persons,  corporation,  or  association 
so  offending  to  the  penalties  above  prescribed." 

Upon  the  trial,  the  evidence  being  in,  a  pro  forma  verdict  of  guilty 
was  taken  by  consent,  with  the  understanding  that  the  questions  of  law 
involved  should  be  presented  and  considered  on  motion  for  new  trial. 
They  are  as  follows: 

1.  Was  the  notice  to  the  defendants  reasonable?  The  charges  of  the 
information  in  regard  to  the  notice  were  established  by  the  evidence,  and 
are  not  disputed.  It  has  been  held  that  where  the  facts  are  clear,  what 
is  reasonable  notice  or  reasonable  time  is  always  a  question  exclusively 
for  the  court.  Toland  v.  Sprague,  12  Pet.  336;  Wiggins  v.  Burkham, 
10  Wall.  132.     It  appears  from  the  evidence  that,  at  the  time  of  the 
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service  of  said  notice,  the  defendants  had  no  funds  with  which  to  make 
the  reqaired  change;  and  that  under  the  statute  of  Ohio  they,  as  com- 
missioners, could  only  make  levies  for  bridge  purposes  at  their  March 
or  June  session  in  each  year,  one  half  of  which  would  be  collectible  not 
before  the  20th  of  December  of  the  year  following.  It  also  appears  from 
the  evidence  that  the  defendants  applied  for  l^islation  authorizing  them 
to  raise  the  funds  with  which  to  make  the  change  required,  and  that 
their  application  failed,  and  the  defendants  introduced  evidence  tending 
to  prove  that  the  cost  of  the  required  change  will  exceed  the  sum  of 
$10,000,  which,  however,  is  denied  by  witnesses  for  the  government. 
The  defendants,  under  the  statutes  of  Ohio,  cannot  expend,  in  con- 
structing, altering,  or  repairing  any  bridge,  a  sum  in  excess  of  $10,000 
without  special  authority  from  the  legislature,  or  without  submitting  the 
same  to  a  vote  of  the  people  of  the  county  at  some  general  election;  and 
there  was  no  general  election  after  the  service  of  notice,  excepting  the 
spring  election,  on  the  first  Monday  of  April,  and  the  state  election,  on 
the  first  Tuesday  after  the  first  Monday  of  November.  The  first  of  these 
dates  was  too  early  after  the  notice,  and  the  last  was  after  the  limit  pre- 
scribed by  the  notice.  The  defendants  had  no  authority  in  the  matter 
excepting  as  county  commissioners.  They  had  no  bridge  fund  to  draw 
upon,  and  no  authority  of  law  to  incur  any  obligation  excepting  upon 
their  individual  responsibility.  It  would  be  manifestly  unreasonable  to 
expect  them  to  proceed  without  the  authority  ot  local  la^,  and  without 
money,  upon  their  own  responsibility,  to  incur  the  expense  involved  in 
making  the  required  changes,  whether  the  cost  would  have  been  less  or 
more  than  $10,000.  The  notice  was  not  reasonable,  and  therefore,  if 
upon  no  other  ground,  the  verdict  must  be  set  aside. 

2.  The  main  question,  and  that  which  goes  to  the  root  of  the  matter, 
is  whether  congress  has  the  power  to  confer  upon  the  secretary  of  war 
the  authority  attempted  to  be  conferred  by  the  act.  In  accordance  with 
its  terms,  whenever  he  has  good  reason  to  believe  that  a  bridge  is  an  un- 
reasonable obstruction  to  navigation,  he  is  to  give  notice  to  the  parties 
owning  or  controlling  the  same — after  first  giving  them  reasonable  op- 
portunity to  be  heard — to  make  such  alterations  as  he  may  specify,  and, 
upon  their  failure  or  refusal  to  make  the  same  within  a  reasonable  tiniie, 
they  are  to  be  deemed  guilty  of  a  misdemeanor,  and  the  secretary  may 
direct  the  institution  of  criminal  proceedings.  The  power  of  the 
secretary  depends  upon  his  having  adjudged  that  the  bridge  is  an  ob- 
jtruction,  and  his  adjudication  is  made  final  and  conclusive.  This  is  a 
judicial  power.  The  question  is  one  of  fact,  or  a  mixed  question  of  law 
and  fact,  and  it  cannot  be  determined  by  a  court  without  a  jury  unless 
the  defendant  consent.  It  was  held  in  Orant  v.  Raymond^  6  Pet.  242, 
Chief  Justice  Marshall  announcing  the  decision,  that  the  secretary  of 
state  of  the  United  States  is  not  an  officer  in  whom,  under  the  constitu- 
tion, judicial  power  can  be  vested.  In  that  case  the  secretary  had  gone 
through  with  the  form  of  reissuing  a  patent  for  an  invention.  It  is  true 
that  there  was  not  then  any  statute  authorizing  a  reissue.  The  original 
patent  had  been  granted  by  the  president,  signed  by  him,  and  counter- 
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signed  by  the  secretary.  It  was  returned  to  the  patent  office,  and  can- 
celed, owing  to  the  defective  specification  on  which  it  was  issued,  and 
another  patent  issued  with  a  corrected  specification.  The  argument  in 
favor  of  the  reissue  was  that  the  department  of  state  had  clearly  the 
right  to  correct  an  inadvertent  or  innocent  mistake.  But  the  court  said  that 
the  question  of  inadvertence  or  mistake  was  a  judicial  question,  which 
could  not  be  decided  by  the  secretary  of  state.  It  is  also  true  that 
within  a  few  months  after  the  decision  of  that  case  congress  enacted  a 
statute  making  it  lawful  for  the  secretary  of  state,  upon  the  surrender  of 
a  patent  invalid  or  inoperative  by  reason  of  inadvertence,  accident,  or 
mistake,  as  specified  in  the  act,  to  cause  a  new  patent  for  the  same  in- 
vention, and  for  the  residue  of  the  term  of  the  original  patent,  to  be  is- 
sued, the  reissued  patent  to  be  liable  to  the  same  defenses  as  the 
original;  and  that  subsequently  the  authority  was  vested  in  the  com- 
missioner of  patents,  with  whom  it  remains  to  this  day.  But  there  is 
this  radical  difference  between  the  case  of  a  reissued  patent  and  the  case 
now  before  the  court:  The  patent,  original  or  reissued,  is  only  pnma 
fade  evidence  of  an  exclusive  right  in  the  patentee,  and  it  is  open  to 
ail  defenses,  including,  in  the  case  of  a  reissued  patent,  those  involving 
an  investigation  into  the  question  whether  there  was  in  fact  any  such  in- 
advertence, accident,  or  mistake  as  was  requisite  to  authorize  the  re- 
issue; while  here  the  secretary  of  war  finds  and  decides  conclusively 
and  finally  whether  the  bridge  is  an  obstruction,  what  changes  shall  be 
made,  and  within  what  time;  and  the  only  questions  left  open  to  be 
tried  in  the  criminal  prosecution  for  misdemeanor,  which  he  is  author- 
ized to  set  on  foot,  are  whether  he  has  made  the  findings  and  decision, 
ordered  the  changes,  given  the  proper  notices,  and  whether  the  defend- 
ants have  complied  with  his  orders. 

In  this  case  the  bridge  was  built  about  1874  by  the  board  of  com- 
missioners of  Muskingum  county  by  virtue  of  a  grant  from  the  state  of 
Ohio  under  the  act  of  the  legislature  of  March  25,  1870.  The  Mus- 
kingum river  is  entirely  within  the  state  of  Ohio.  Since  1838,  and  until 
the  date  hereinafter  mentioned,  it  has  been  under  the  control  of  the 
state,  through  its  board  of  public  works»  which  maintained  a  system  of 
slack-water  navigation  until  the  cession  of  the  river  and  its  improve- 
ments by  the  state  of  Ohio  to  the  federal  government,  March  21,  1887. 
Since  that  time,  the  general  government  has  caused  to  be  constructed  in 
a  dam  at  the  head  of  rapids  above  said  bridge,  on  its  west  side  and 
under  the  bridge,  an  artificial  channel.  It  has  also  raised  the  locks 
and  dam  on  the  river  below,  thus  raising  the  level  of  the  water  above, 
some  four  feet.  These  improvements  and  changes  furnished  the  occasion 
alleged  for  requiring  the  proposed  changes  in  the  bridge.  The  right  of 
the  state  of  Ohio  to  erect  or  authorize  bridges  over  the  river  which 
should  not  interfere  with  its  navigation  is  conceded,  and  that  such 
bridges  were  lawful  structures.  But  it  is  urged  for  the.  government  that 
they  were  built  subject  to  the  power  of  congress  at  any  time  to  act  upon 
the  subject  of  jthe  navigation  of  the  river,  and  to  define  what  structures 
should  be  regarded  as  interfering  with  that  navigation;  citing  Gilman  v. 
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Philadelphia,  8  Wall.  731.  There  is  a  long  series  of  cases  decided  by  the 
supreme  court,  and  cited  in  U.  S.  v.  Keokukd:  H.  Bridge  Co.,  45  Fed.  Rep., 
nt  pa^e  180,  sustaining  the  general  proposition  as  above  stated.  But  the 
question  to  be  here  decided  is  whether  congress  could  delegate,  as  it  has 
undertaken  to  do,  its  authority  in  the  premises  to  the  secretary  of  war. 
My  conclusion  is  that  it  could  not.  The  reasons  for  this  conclusion  are 
so  well  and  so  fully  set  forth  by  Judge  Shiras  in  U.S.  v.  Keokuk  &H. 
Bridge  Co.,  cited  above,  that  it  is  sufficient  to  refer  to  that  case,  and  to 
express,  as  I  do,  my  concurrence  in  the  reasoning  and  conclusions  of  the 
opinion  therein.  | 

The  verdict  against  the  defendants  will  be  set  aside,  and  the  judg-  | 

ment  of  the  court  will  be  that  sections  4  and  5  of  the.  river  and  harbor  | 

act  of  September  19,  1890,  upon  which  the  information  is  based,  are  ; 

unconstitutional^  and  that  the  defendants  go  hence  without  day.  I 


United  States  v.  Gaylord. 
{District  C<mrt,  S^  D,  Illinois.   January,  1888.) 

1.  Mailb— Obscene  Matter— Sealed  Envelope. 

Since  Rev.  St.  %  8893,  relating  to  mailing?  nonmailable  matter,  was  amended 
by  the  insertion  of  the  word  "writing,  **  all  writings,  whether  inclosed  under  a 
sealed  envelope  or  not,  signed  or  unsigned,  that  are  of  an  obscene,  lewd,  or  laaoivi- 
ous  character,  are  nonmailable  matter,  and  covered  by  the  statute. 
9.  Same— PuBLiOATioN  o»  Writing. 

Inclosing  an  Obscene,  lewd,  or  lascivious  writing  in  a  sealed  envelope,  and  mail- 
ing it  to  another,  constitutes  a  publication  of  the  writing,  within  the  meaning  of 
the  statute. 

At  Law. 

This  was  an  indictment  under  section  8893,  Rev.  St.  U.  S.,  for 
mailing  obscene  writings.  There  were  three  counts,  each  charging  de- 
fendant with  ^'depositing  in  the  mail  of  the  United  States,  for  mailing 
and  delivery,  a  certain  obscene,  lewd,  and  lascivious  writing,  purporting 
to  be  a  letter,"  etc.,  "which  said  writing  is  so  lewd,  lascivious,  and  ob- 
scene that  the  same  would  be  offensive  to  the  court  here,  and  improper 
to  be  placed  upon  the  records  thereof,  which  said  writing  then  and  there 
was  inclosed  in  a  letter  envelope,  said  letter  being  then  and  there  ad- 
dressed." etc.  A  motion  was  made  to  quash  the  indictment  on  the 
ground  that  the  obscene,  lewd,  and  lascivious  expressions  were  not  set 
forth  in  the  indictment,  which  motion  was  overruled  by  the  court.  De- 
fendant thereupon  entered  a  plea  of  "Guilty,"  and  moved  for  arrest  of 
judgment-r i^r«t,  on  the  ground  that  the  statute  did  not  include  private 
communications  which  were  sent  under  cover  of  a  seal,  such  as  letters, 
etc.,  but  was  intended  to  embrace  only  such  matter  as  was  classed  un- 
der the  head  of  publications,  such  as  circulars,  etc.,  which  were  sent 
subject  to  the  scrutiny  of  postmasters,  and  to  be  detained  by  them  in 
case  of  their  being  determined  to  be  nonmailable  matter;  and,  secovid^ 
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that  the  sending  of  such  letters  did  not  constitute  a  publication  of  the 
writings  therein  inclosed. 

James  A,  Connolly^  U.  S.  Dist.  Atty.,  and  Edward  Roe^  Afist  U.  S. 
Atty.,  for  the  United  States. 

John  M,  Palmer  and  Jam^  C.  BdbvMcm^  for  defendant. 

Treat,  District  Judge,  (praUy.)  Since  this  statute  has  been  amended 
by  the  insertion  of  the  word  "writing,"  I  am  of  opinion  that  all  writ- 
ings, whether  inclosed .  under  a  sealed  envelope  or  not,  signed  or  un- 
signed, that  are  of  an  obscene,  lewd,  or  lascivious  character,  are  non- 
mailable matter,  and  covered  by  the  statute.  As  to  the  question  raised 
regarding  what  constitutes  a  publication,  I  shall  hold  that  to  inclose  an 
obscene,  lewd,  or  lascivious  writing  in  a  sealed  envelope  and  mail  it  to 
another  is  a  publication  of  that  writing,  and  would  place  it  within  the 
power  of  the  party  receiving  the  letter  to  institute  a  prosecution  for  the 
offense. 


Exfparte  Geisler. 
iCircuU  Court,  N.  D,  Texas.    June,  1883.) 

COUNTBSFBITINa—JxnilSDlCTION  OF  BtATB  COXTBTS. 

The  judiciary  act  of  1789,  %  11,  provides  for  the  exolusive  cognizanoeby  the  United 
States  courts  of  all  offenses  against  the  laws  of  the  United  States,  unless  such  laws 
otherwise  direct.  Act  Cgng.  1825,  §  20,  (Rev.  St  U.  S.  %  5457,)  and  section  26,  (Rev. 
St.  U.  S.  §  5S28,)  providing  for  the  punishment  of  the  counterfeiting  of  coin,  de» 
dare  that  "nothing  in  this  act  shall  be  construed  to  deprive  the  courts  of  the  indi- 
vidual states  of  jurisdiction  .of  the  laws  of  the  several  states  over  oJfenses  made 
punishable  by  this  act. "  Held^  that  the  state  courts  have  power  to  punish  coun- 
terfeiting under  the  state  statutes. 

Petition  by  Adam  J.  Geisler  for  Writ  of  Habeas  Corpus. 

Article  463,  Pen.  Code  Tex.,  declares: 

"If  any  person,  with  intent  to  defraud,  shall  pass,  or  offer  to'pass,  as  true, 
or  bring  into  this  state,  or  have  in  bis  possession,  with  intent  to  pass  as  true, 
any  counterfeit  coin,  knowing  the  same  to  be  counterfeit,  be  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  two  nor  more  than  five 
years/' 

The  petitioner  was  indicted  in  the  district  court  of  Grayson  county, 
Tex.,  for  a  violation  of  this  article  of  the  state  law,  was  tried  and  con- 
victed, and  sentenced  by  the  court,  in  pursuance  of  the  verdict  of  the 
jury,  to  imprisonment  in  the  state  penitentiary  for  the  term  of  two 
years.  He  now  seeks  discharge  from  imprisonment,  on  the  ground  that 
the  court  by  which  he  was  tried  and  sentenced  had  no  jurisdiction  of 
the  offense  with  which  he  was  charged,  and  of  which  he  was  convicted. 

8.  W.  Miner ^  for  petitioner. 

Woods,  Circuit  Justice.  The  ground  upon  which  the  jurisdiction  of 
the  state  court  is  denied  is  that  the  offense  charged  was  an  offense  cog- 
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nizable  under  the  authority  of  the  United  States,  and  that  the  oourta 
of  the  United  States  have  exclusive  jurisdiction  thereof.  The  judiciary 
act  of  1789,  §  11,  (1  St.  p.  78,)  provides  that  the  circuit  courts  shall 
have  exclusive  cognizance  of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States,  except  when  this  act  otherwise  pro- 
vides or  the  laws  of  the  United  States  shall  otherwise  direct.  The  pe- 
tition for  habeas  corpus  is  based  on  this  section.  After  the  passage  of 
the  act  of  1789,  to-wit,  on  March  3,  1825,  an  act  was  passed  entitled 
'^An  act  more  effectually  to  provide  for  the  punishment  of  certain  crimes 
against  the  United  States,  and  for  other  purposes."  4  St.  p.  115.  The 
twentieth  section  of  this  act  declared  it  to  be  an  offense  to  pass,  utter, 
publish,. or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell,  as  true,  any 
false,  foiged,  or  counterfeited  coin,  in  the  resemblance  or  similitude  of 
the  gold  or  silver  coin  which  had  been  or  might  hereafter  be  coined  at 
the  mint  of  the  United  States.  This  section,  with  a  slight  amendment 
incorporated  therein  by  the  acts  of  February  12,  1873,  (17  St.  p.  434,) 
and  the  act  of  January  16,  1877,  (19  St.  p.  223,)  is  still  in  force,  and 
constitutes  section  5457  of  the  United  States  Revised  Statutes.  The 
twenty-sixth  and  last  section  of  the  act  of  1825  declared: 

"Nothing  in  this  act  contained  shall  be  construed  to  deprive  the  courts  of 
the  individual  states  of  jarisdiction  of  the  la^s  of  the  several  states  over  of- 
fenses made  punishable  by  this  act." 

This  section  is  still  in  force,  and  appears,  in  substance,  as  section 
5328  of  the  United  States  Revised  Statutes.  Conceding  what  is  un- 
questionably well  settled,  that  congress  may  exclude  the  jurisdiction 
of  the  courts  of  the  states  from  offenses  within  the  power  of  congress 
to  punish, — Houston  v.  Moore^  5  Wheat.  1;  The  Moses  Taylor^  4  Wall. 
411;  Martin  v.  Hunter,  1  Wheat.  304;  Ccnn.  v.  FaUer,  8  Mete.  (Mass.)  313, 
— it  appears,  in  respect  to  the  offense  of  which  the  petitioner  stands  con- 
victed, not  only  that  congress  has  not  excluded,  but  on  the  contrary 
has  expressly  reserved  and  recognized,  the  jurisdiction  of  the  state  courts. 
The  district  court  of  Grayson  county  had  therefore  jurisdiction  to  try 
and  sentence. the  petitioner  for  the  offense  with  which  he  was  charged, 
and  whereof  he  was  convicted,  and  his  imprisonment  under  such  sentence 
is  lawful.  The  petition  for  the  writ  of  habeas  corpus  must  therefore  be 
denied. 
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Ukited  States  «•  Mulholland. 

iDiatrict  Cowrt,  D.  KentnOey.    April  21, 18991) 

I 

]•  Post  Officss— Lakobnt  trom  Mails-^Eyidbmoe— Hbaksat. 
I  BvidoDoe  of  an  admiBsion  of  the  theft  of  a  registered  letter,  made  by  a  person 

since  deceased,  is  not  admissible  upon  the  trial  of  a  postmaster  for  the  embezzle- 
I  ment  of  such  letter,  as  it  is  not  such  a  declaration  against  interest  as  admits  of  the 

!  introduction  of  hearsay  evidence. 

I  9l  Same— Etidencb— REMOTE^*E88. 

'  Evidence  is  not  admisnible  in  such  a  case  that  the  declarant  was  caught  In  the 

^  act  of  stealing  money  from  the  post  offtce  nearly  six  months  after  the  letter  had 

been  stolen,  especiaUv  as  it  was  not  shown  that  he  could  have  had  access  to  sueh 
I  letter  in  the  course  of  bis  official  duties  or  otherwise. 

I  8L  New  Tkial— Newlt-Discovered  Evidbxce— Ex  Parte  Affidavits. 

I  Ex  parte  affidavits,  upon  motion  for  a  new  trial,  made  by  witnesses  for  the  state, 

oontalning  statements  more  favorable  to  the  defendant  than  the  testimony  given 
I '  at  the  trial,  will  not  sustain  a  motion  for  such  new  trial. 

I 

I  At  Law. 

I  At  the  November  term,  1891,  in  the  district  court  of  the  United  States 

for  the  district  of  Kentucky,  the  grand  jury  returned  an  indictment 
against  defendant,  as  follows: 

** United  States  of  America,  District  of  Kentucky — sot.:  In  the  district 
oonrt  of  the  United  States  for  the  sixth  judicial  circuit  and  district  of  Ken- 
tucky, held  at  Padncah,  November  term,  in  the  year  of  our  Lord  eighteen 
hundred  and  ninety-one.  Fiist  Count.  The  grand  jurors  of  the  United 
States  of  America,  impaneled  and  sworn,  and  charged  to  inquire  in  and  for 
the  district  of  Kentucky,  on  their  oath  present  that  Hugh  MulboUand,  late 
of  the  district  aforesaid,  on  the  seventeenth  day  of  July,  in  the  year  of  oar 
Lord  eighteen  hundred  and  ninety-one,  in  the  district  aforesaid,  being  then 

i  and  there  employed  in  a  department  of  the  postal  service  of  the  United 

'  States,  to  wit,  as  postmaster  at  Paducah,  Kentucky,  feloniously  did  secrete 

and  embezzle  a  certain  letter,  which  had  then  and  there  come  into  the  posses- 
sion of  the  said  Hugh  Mulholland,  and  which  said  letter  was  intended  to  be 
conveyed  by  mail  of  the  United  States,  and  was  then  and  there  addressed  to 
M.  A.  Sills  &  Son,  Model,  Tennessee,  and  which  said  letter  then  and  there 
contained  articles  of  value,  to  wit,  two  hundred  and  eighty-seven  and  twenty- 
nine  hundredths  dollars*  consisting  of  United  States  treasury  notes  and 
national  bank  notes,  and  of  the  value  of  i$287.29,  and  a  further  description 
of  which  said  letter  and  its  contents  is  to  the  jurors  aforesaid  unknown; 
against  the  peace  and  dignity  of  the  United  States,  and  contrary  to  the  form 
of  tlie  statute  iu  such  case  made  and  provided.  Section  5467,  Rev.  St.  par.  1. 
Second  Count.  And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  Hugh  Mulholland  on  the  seventeenth  day  of 
July,  in  the  year  of  our  Lord  eighteen  hundred  and  ninety-one,  in  the  district 

I  aforesaid,  being  then  and  there  employed  in  a  department  of  the  postal  serv- 

ice of  the  United  States,  to  wit,  as  postmaster  at  Paducah,  Kentucky,  felo- 
niously did  steal  and  take  certain  articles  of  value,  to  wit,  treasury  notes  of 
the  United  States  and  national  bank  notes,  amounting  in  the  aggregate  to, 
and  of  the  value  of,  two  hundred  and  eighty-seven  dollars,  out  of  a  certain  let- 
ter then  and  there  addressed  to  M.  A.  Sills  A  Son,  Model,  Tennessee,  which 
said  letter  had  then  and  there  come  into  his  possession  in  the  regular  course 
of  his  official  duties,  and  which  said  letter  was  then  and  there  intended  to  be 
conveyed  by  mail  of  the  United  States,  and  which  said  letter  was  not  deliv- 
ered to  the  party  to  whom  it  was  directed,  and  a  further  description  of  which 
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said  letter  and  its  contents  is  to  the  jurors  aforesaid  unknown;  against  the 
peace  and  dignity  of  the  United  States,  and  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided.  Section  5467,  Bey.  St.  par.  2.  Third 
Count  And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  said  Hugh  Mulholland,  on  the  seventeenth  day  of  July, 
in  the  year  of  our  Lord  eighteen  hundred  and  ninety-one,  in  the  district  afore- 
said, feloniously  did  steal  and  take  from  and  out  of  the  mail  of  the  United 
States,  to  wit,  out  of  the  post  office  at  Faducah,  Kentucky,  a  certain  letter, 
which  said  letter  was  then  and  there  directed  to  M.  A.  Sills  &  Son,  Model,  Ten- 
nessee, and  a  further  description  of  which  said  letter  is  to  the  jurors  aforesaid 
unknown;  against  the  peace  and  dignity  of  the  United  States,  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided.  Section  5469,  iiev. 
St.  par.  1.  Fourth  Count.  And  the  grand  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Hugh  MulhoUand,  on  the  seven- 
teenth day  of  July,  in  the  year  of  our  Lord  eighteen  hundred  and  ninety-one, 
in  the  district  aforesaid,  feloniously  did  take  from  the  mail  of  the  United 
States,  to  wit,  out  of  the  post  office  at  Faducah,  Kentucky,  a  certain  letter 
then  and  there  addressed  to  M.  A.  Sills  &  Son,  Model,  Tennessee,  and  did 
then  and  there  open  and  eipbezzle  said  letter,  which  said  letter  then  and  there 
contained  articles  of  value,  to  wit.  United  States  treasury  notes  and  national 
hsLuk  notes  of  the  value  of  two  hundred  and  eighty-seven  dollars,  and  a  far- 
ther  description  of  which  said  letter  and  its  contents  is  to  the  jurors  aforesaid 
unknown;  against  the  peace  and  dignity  of  the  United  States,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

"Geo.  W.  Jolly,  United  States  Attorney." 

On  the  5th  and  6th  days  of  April,  1892,  the  defendant  was  tried,  and 
the  jury  returned  a  verdict  as  follows: 

'*  We,  the  jury,  find  the  defendant  guilty  as  charged  in  the  within  indict- 
ment," 

After  the  verdict  was  rendered  the  defendant  moved  the  court  to  set 
aside  the  verdict,  and  grant  a  new  trial,  on  the  following  groands,  to 
wit: 

"The  defendant,  Hugh  MulhoUand,  Jr.,  moves  the  court  to  set  aside  the 
verdict  of  the  jury,  and  grant  a  new  trial  herein,  for  the  following  reasons, 
to  wit:  (1)  The  verdict  of  the  jury  is  contrary  to  the  law,  as  given  by  the 
court  in  his  charge,  and  against  the  evidence.  (2)  Because  of  errors  com- 
mitted by  the  court,  in  this:  That  the  defendant  offered  to  prove  on  the  trial 
by  the  witness  Samuel  Williams  that  in  a  conversation  between  the  said  wit- 
ness and  one  Edward  King,  in  December,  1891,  in  the  town  of  Paris,  Ten- 
nessee, said  King  stated  that  he  had  to  leave  this  country;  that  he  was  guilty 
of  taking  the  registered  letters  that  said  MulhoUand  was  charged  with  taking. 
To  the  introduction  of  said  testimony  the  government  objected,  and  the  court 
sustained  said  objection,  and  would  not  permit  the  said  testimony  to  be  intro- 
duced; to  which  ruling  of  the  court  the  defendant  objected  and  excepted  at 
the  time,  and  still  objects  and  excepts.  (3)  Because  of  the  errors  committed 
by  the  court,  in  this:  That  the  defendant  offered  to  prove  on  the  trial  by  the 
witness  Miss  Lena  Henneberger  that  the  said  King  in  December,  1891,  in 
the  city  of  Faducah,  Kentucky,  the  post  office  in  the  said  city,  was  caught  in  the 
act  of  stealing  a  twenty-dollar  gold  piece  from  the  money  drawer  in  the  said 
post  office;  that  said  King  returned  the  money,  and  confessed  to  her  tliat  he 
had  taken  the  said  money,  and  that  said  King  on  July  16  and  17,  1891,  was 
in  the  employ  of  the  postal  service,  and  was  in  Faducah  daily  during  said 
month;  that  the  government  objected  to  the  introduction  of  the  said  testi- 
mony, and  the  court  sustained  the  said  objection,  and  refused  to  permit  said 
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introd  action  of  said  testimony;  to  which  ruling  of  the  court  the  defendant  ob- 
jected and  excepted  at  the  time,  and  still  does  object  and  except.  (4)  Be- 
cause since  the  trial  of  this  case  new  evidence  in  behalf  of  the  defendant  has 
been  discovered  in  this,  to  wit:  That  the  government's  witness  James  With- 
row,  before  the  trial  of  this  case,  told  H.  £.  Thompson,  of  the  city  of  Fadu- 
cah,  that  he  (Withrow)  remembered  to  have  seen  the  letter  directed  to  the 
postmaster  at  Model,  Tennessee,  inclosed  in  a  registered  envelope  at  the  time 
Miss  Henneberger  says  she  saw  the  said  letter,  and  which  is  the  same  letter 
mentioned  in  the  indictment;  and  that  this  testimony  was  not  known  to 
the  defendant  until  since  the  verdict  of  the  jury.  Wherefore  the  defendant 
prays  for  a  new  trial. " 

I  George  W.  Jolly,  U.  S.  Atty. 

I  Wm.  Lindsay  J  St.  John  Boyle^  /.  0.  Wicliffe^  Burnett  &  DaUam^  and 

!  Rank  Hagany  for  defendant. 

I 

I  Barb,  District  Judge.     The  defendant  has  filed  grounds  for  a  new 

trial,  and  as  they  present  an  interesting  question,  and  the  motion  is  of 

!  much  importance  to  the  defendant,  I  have  considered  the  motion  with 

I  care. 

The  second  and  third  grounds  are  the  most  important,  and  will  be 

I  considered  first.     They  are  that  the  court  erred  in  not  allowing  the  de- 

j  fendant  to  prove  by  Miss  Henneberger  that  one  King  was,  in  December, 

1891,  caught  in  the  act  of  stealing  a  $20  gold  piece  from  the  money 

\  drawer  of  the  post  ofiice  at  Paducah;  and  that  he  then  confessed  he  had 

taken  the  money,  and  returned  it;  and  that  he  was  on  the  15th  and  17th 
of  July,  1891,  in  the  railway  postal  service,  and  was  in  Paducah  daily 

I  during  the  month  of  July,  1891.     And  that  the  court  erred  in  not  allow- 

ing the  defendant  to  prove  by  Samuel  Williamson  that  said  King  in  the 

I  month  of  December,  1891,  in  the  town  of  Paris,  Tenn.,  told  him  (Wil- 

I  liamson)  that  he  (King)  had  to  leave  the  country,  and  that  be  was  guilty 

of  taking  the  registered  letters  the  defendant  was  charged  with  taking. 

I  The  defendant  proposed  to  prove  by  this  witness  that  this  conversation 

was  a  day  before  King  killed  himself,  and  after  the  stealing  of  the  gold 

i  piece  from  the  money  drawer  of  the  post  oflBce.     The  defendant  was  per- 

mitted to  prove  any  fact  or  circumstance  which  would  show,  or  tend  to 

I  show,  that  other  persons  than  himself  had  access  to  the  registered  letter 

I  apartment,  or  had  possession  of  the  registered  letter  after  it  was  received 

by  the  defendant,  or  the  opportunity  to  get  into  the  roistered  letter 
apartment,  or  to  handle  the  registered  letter,  or  to  have  access  to  it  in 
any  way  whatsoever.  We  thought  the  fact  that  a  postal  derk  was  caught 
string  in  the  same  post  office,  nearly  six  months  after  the  registered  let- 
ter and  contents  were  charged  to  have  been  taken,  was  too  remote,  and 
only  calculated  to  mislead  the  jury.  We  still  think  the  theft  of  King 
committed  in  December  did  not  throw  the  slightest  light  upon  who  com- 
mitted a  theft  the  previous  July,  especially  as  it  was  not  shown  that 
King  was  ever  in,  or  had  access  to,  the  registered  letter  apartment,  or 
that  he  had  access,  or  could  have  had  access,  to  this  registered  letter  in 
the  course  of  his  official  duties  or  otherwise.  The  fact  that  King  was 
caught  stealing  in  December  might  tend  to  prove  that  he  was  capable  of  • 
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stealing  in  the  previous  July,  and  thus  increase  the  probability  of  the 
truth  of  his  admission  of  guilt  of  having  stolen  the  registered  letter  in 
July,  but  as  independent  evidence  it  is  not  admissible.  If  admissible 
at  all,  it  must  be  in  connection  with  King's  statement  which  he  is  said 
to  have  made  to  Williamson.  The  counsel  for  defendant  has  not  pressed 
this  ground  for  a  new  trial,  and  I  therefore  proceed  to  consider  whether 
the  statement  said  to  have  been  made  by  King  to  Williamson  is  com- 
petent evidence. 

This  statement  of  King  was  not  ma4e  under  the  solemnity  of  an  oath, 
or  the  fear  of  the  penalties  denounced  by  the  law  for  false  swearing,  nor 
was  the  statement  made  subject  to  a  cross-examination.  Williamson's 
statement  as  to  what  was  said  by  King  would  have  been  under  oath, 
and  subject  to  cross-examination;  yet  it  is  clearly  hearsay,  or,  as  Mr. 
Roscoe  calls  it, "  second-hand  "  evidence.  This  is  admitted  by  the  learned 
counsel,  but  he  insists  that  King's  statement  was  made  against  his  own 
interest,  being  the  acknowledgment  of  a  crime  that  destroyed  his  char- 
acter, and  rendered  him  liable  to  punishment  for  an  infamous  crime, 
and  that  it  is,  and  should  be,  an  exception  to  the  general  rule  which  ex- 
cludes hearsay  as  evidence.  It  is  insisted  that  this  is  a  clearly  recog- 
nized exception  to  the  general  rule  as  to  hearsay  evidence  when  the  party 
making  the  statement  is  dead,  in  civil  cases;  and,  as  the  rules  of  evi- 
dence are  the  same  in  criminal  cases  as  in  civil  ones,  this  statement  of 
King  is  competent  evidence  for  defendant  under  the  exception,  Mr. 
Greenleaf  states  this  exception  most  broadly,  thus: 

"This  class  embraces  not  only  entries  in  books,  but  all  other  declarations 
or  statements  of  facts,  whether  verbal  or  in  writing,  and  whether  they  were 
made  at  the  time  of  the  fact  declared,  or  at  a  subsequent  day.  But,  to  render 
them  admissible,  it  must  appear  that  the  declarant  is  deceased,  that  be  pos- 
sessed competent  knowledge  of  the  facts,  or  that  it  was  his  duty  to  know 
them,  and  that  the  declarations  were  at  variance  with  his  interest."  1 
Greenl.  Ev.  §  147.  , 

This,  we  think,  is  too  broad  a  statement  of  the  exception,  and  not 
sustained  by  the  authorities,  at  least  as  to  recent  events;  but,  assuming 
that  such  is  the  law  in  civil  cases,  the  inquiry  is,  does  it  extend  to 
criminal  ones?  We  have  not  been  referred  to  or  seen  an  authority,  Eng- 
lish or  American,  where  this  kind  of  evidence  has  been  admitted  in  a 
criminal  case.  The  English  cases  declare  that  the  adverse  interest  which 
the  deceased  must  have  had  to  make  his  statement  competent  must 
be  of  a  pecuniary  nature,  and  that  the  apprehension  of  possible  danger 
of  a  prosecution  is  not  sufficient  to  admit  such  statements.  Highavi  v. 
Ridgway,  10  East,  109;  Sussex  Peerage  Case,  11  Clark  &  P.  108.  The 
latter  case  was  in  the  house  of  lords  in  1844,  and  the  question  was  as  to 
the  legality  of  a  marriage  upon  which  depended  the  right  of  the  claimant 
to  a  peerage  and  a  large  estate.  It  was  attempted  to  prove  the  state- 
ments of  Mr.  Gunn,  who  was  said  to  have  been  the  officiating  clergyman 
who  married  the  mother  and  father  of  the  claimant,  to  his  son,  in  regard 
to  said  marriage,  in  1793.  It  was  insisted  that  this  statement  was  within 
the  exception  as  to  hearsay  evidence^  because  Mr.  Gunn  had  violated 
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the  statute  in  regard  to  marriage,  and  subjected  himself  to  a  penalty; 
hence  his  statement  to  his  son  in  regard  to  the  marriage  was  against  his 
interest.  The  judges  (12, 1  believe)  unanimously  agreed  that  this  state- 
ment was  not  competent.  The  reason  given  was  that  the  fear  of  or  the 
liability  to  be  prosecuted  under  the  marriage  act  was  not  sufficient  to 
bring  the  statement  within  the  exception  as  to  hearsay  evidence.  This 
was  a  civil  action,  and  the  decision  has  not  been  overruled  or  modified 
in  England.  Nor  is  there  any  American  case  to  the  contrary  known  to 
us,  except  the  case  of  Coleman  v.  Frazier,  4  Rich.  Law,  146.  This  was 
a  civil  action  against  the  postmaster  to  recover  the  value  of  a  letter  con- 
taining money,  because  of  the  negligence  of  the  postmaster.  It  appears 
that  Meigs,  who  had  been  allowed  by  the  postmaster  access  to  the  let- 
ters in  the  office,  informed  the  defendant  that  he  had  stolen  the  money 
from  the  letter.  This  was  allowed  to  be  proven,  and  the  superior  court 
of  South  Carolina  sustained  the  ruling  of  the  lower  court.  The  court 
says: 

''I  placed  its  admission  on  two  grounds:  (1)  That  the  defendant  was  pres- 
ent, heard  it,  and  received  it  as  true;  and  (2)  that  it  was  the  admission  of  an 
act  committed  by  the  party  making  it,  against  bis  interest,  and  subjecting 
him  to  infamy  and  heavy  penal  consequences,  and  who  was  dead  at  the  trial. 
In  either  or  both  these  points  of  view,  I  think  the  evidence  was  admissible, 
but  more  especially  when  both  are  combined." 

i  This  case  was  decided  in  1860,  but  does  not  notice  the  Sussex  Peei-age 

I  Cbae,  decided  in  1844;  but  the  reasoning  of  the  court  in  Coleman  v. 

i  Prosier  was  the  opposite  of  that  taken  in  that  case.     If  known  to  the 

court,  it  was  evidently  not  intended  to  be  followed.     That  case,  as  well 
as  the  Sussex  Case^  was  a  civil  action,  and  is  not  an  authority  for  admit- 
i  ting  such  statements  in  a  criminal  case.  •  Indeed ,  no  case  has  been  found 

I  by  me,  or  been  cited,  which  sustains  the  admission  of  such  evidence  in 

I  a  criminal  case. 

I  There  are  many  cases  in  America  where  the/ statements  or  admissions 

I  of  other  parties  than  the  accused  have  been  attempted  to  be  proven,  for 

I  the  purpose  of  endeavoring  to  show  the  innocence  of  the  accused;  but 

there  are  none  known  to  me  where  such  admissions  or  statements  have 
I  been  allowed  as  evidence,  as  being  under  the  exception  now  under  con- 

sideration. This  fact  is  a  strong  argument  against  the  contention  that 
this  exception  as  to  .hearsay  evidence  is  applicable  to  criminal  cases  as 
well  as  civil  ones.  It  is  true,  in  all  the  cases  which  I  have  examined, 
the  persons  who  made,  or  are  alleged  to  have  made,  the  admissions  or 
confessions,  were  seemingly  alive;  at  least,  the  cases  do  not  show  they 
were  dead.  But  if  this  exception  as  to  hearsay  be  applicable  to  criminal 
as  well  as  civil  cases,  it  is  strange  the  effort  has  not  been  made  to  in- 
troduce such  statements  or  admissions,  even  though  the  person  making 
them  was  alive  and  within  the  jurisdiction  of  the  court,  since  the  living 
person  who  may  have  made  the  admission  or  confession  of  a  crime  for 
which  another  was  being  tried  could  not  be  compelled  to  testify  against 
himself  upon  ^he  stand.  If,  thejefore,  the  admission  of  a  person  to  an- 
other, nc^t  under  oath,  that  he  has  committed  a  cr^me  for  which  another 
v.60F.no.5— 27 
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is  indicted,  is  not  within  the  rule  as  to  hearsay,  and  competent  evidence 
if  the  party  thereafter  dies,  why  should  it  not  be  competent  if  the  party 
is  still  living,  as  he  cannot  be  compelled  to  testify,  and  thus  criminate 
himself?  The  admission  or  confession  is  as  likely  to  be  true  in  the  one 
instance  as  the  other. 

It  is  unnecessary  to  review  the  American  cases,  but  a  few  will  be 
mentioned.  In  Snow  v.  State^  58  Ala.  376,  Daniel  Smith,  Frank  Snow, 
and  Elbert  Smith  were  jointly  indicted  for  stealing  cotton,  and  Frank 
Snow  and  Elbert  Smith  were  being  tried.  Daniel  Smith  not  being  on 
trial,  the  accused  (Snow  and  Elbert  Smith)  offered  to  prove  by  two  wit- 
nesses that  Daniel  Smith  had  told  them  that  he  (Smith)  had  broken 
into  the  lint  room,  and  that  Fi'ank  Snow  and  Elbert  Smith  were  inno- 
cent; that,  after  he  broke  open  the  lint  room  and  took  out  the  cotton,  he 
hired  Frank  Snow  and  Elbert  Smith  to  haul  the  cotton  away  for  him. 
This  was  excluded  in  the  lower  court,  and  the  ruling  was  sustained  by 
the  supreme  court  of  the  state.  See,  also.  Snow  v.  State,  64  Ala.  138. 
In  Daniel  v.  State,  65  Ga.  200,  the  offense  charged  was  stealing  cattle. 
The  accused  on  his  trial  offered  to  prove  by  two  witnesses  that  they  had 
heard  Henry  Dixon  say  "that  he  had  stolen  the  steers  for  which  the  de- 
fendant (accused)  was  indicted,  and  that  he  was  sharp  enough  to  get 
out  of  it."  This  evidence  was  rejected.  In  Oreenfidd  v.  People,  85  N. 
Y.  76,  the  accused  offered  to  prove  statements  made  by  third  parties 
the  same  night  of  the  murder,  and  not  far  from  the  place  of  murder. 
This  was  refused  by  the  court.  In  Crookham  v.  State,  6  W.  Va.  510, 
the  accused  was  not  allowed  to  prove  that  another  person  had  made 
threats  to  kill  Thurman.(the  person  killed)  just  before  the  killing  charged 
to  have  been  done  bythe  accused,  and  that  immediately  after  the  offense 
such  other  'person  left  the  country,  and  had  not  been  heard  of  since.  In 
Baiven  v.  State,  3  Tex.  App.  623,  the  defendant  offered  to  prove  that  one 
John  W.  Hardin  had  stated  that  he  (Hardin)  had  killed  the  deceased, 
Hardeman,  for  whose  killing  defendant  was  being  tried,  and  had  ac- 
knowledged to  defendant  that  he  had  done  him  a  great  wrong  by  accus- 
ing him  (defendant)  of  killing  Haldeman.  This  statement  was  not  al- 
lowed to  be  proven.  In  Peck  v.  State,  86  Tenn.  267,  6  S.  W.  Rep.  389, 
the  defense  offered  to  prove  that  one  Robert  Woods  had,  after  the  kill- 
ing of  the  person  for  whom  the  accused  was  being  tried,  admitted  to  wit- 
nesses that  he  (Woods)  had  done  the  shooting.  This  was  rejected.  See, 
also,  to  the  same  effect,  Rhea  v.  State,  10  Yerg.  258;  Smith  v.  State^  9 
Ala.  990;  Com.  v.  Ohabbock,  1  Mass.  144;  State  v.  White,  68  N.  C.  158. 

In  some  of  these  cases  the  persons  who  were  alleged  to  have  made  the 
statements  or  admissions  were  shown  to  be  alive,  and  within  reach  of 
process,  and  in  none  of  them  were  these  persons  shown  to  be  dead,  al- 
though in  some  they  were  beyond  the  jurisdiction  of  the  court;  but,  as 
the  persons  could  not  have  been  compelled  to  testify  in  regard  to  said 
admissions,  and  thus  compelled  to  criminate  themselves,  we  do  not  see 
that  it  was  material  that  they  were  still  alive.  Their  right  of  absolute 
silence  would  deprive  the  accused  party  of  their  testimony  on  the  wit- 
ness stand  as  effectually  as  if  dead. 
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ite!2  If  we  are  to  consider  the  question,  not  upon  decisions,  bnt  by  analogy 

tiv;  to  other  rules  of  evidence  in  criminal  cases,  we  think  this  statement  of 

^  K^ing  must  be  rejected.     The  declarations  which  bear  the  closest  resem- 

2]-  blance  to  these  statements  of  King  are  those  known  as  ''dying  declara- 
tions."   These  declarations  are  hearsay,  and  are  admitted  with  the  ut- 

pr;  termost.  caution.     They  are  only  competent  in  the  trial  for  the  kUling  of 

^;  the  person  making  them,  and  only  then  when, made  by  him  in  a  dying 

^j.  condition,  and  after  the  hope  of  recovery  is  gone.     If  courts  are  thus 

1^:..  cautious  in  allowing  this  kind  of  hearsay,  surely  this  court  should  not 

,Z  allow,  in  the  absence  of  an  adjudicated  case,  such  hearsay  as  the  state- 
ment of  Williamson,  stating  what  King  told  him  rn  December  in  regard 

,^  to  the  stealing  of  these  registered  letters,  because  King  now  is  dead. 

' .  The  supreme  court,  by  Chief  Justice  Marshall,  in  discussing  "hear- 

'  say,"  and  its  exclusion  as  evidence,  said: 

3^  "That  this  species  of  testimony  supposes  some  better  testimony  which 

might  be  adduced  in  the  particular  case  is  not  the  sole  ground  of  its  exclu- 
sion.    Its  intrinsic  weaJsness,  its  incompetency  to  satisfy  the  mind  of  the  ex- 
^  istence  of  the  fact,  and  the  frauds  which  might  be  practiced  under  its  cover, 

?'  combine  to  support  the  rule  that  hearsay  evideuce  is  totally  inadmissible.'' 

;;  The  court,  after  stating  the  exceptions  to  the  general  rule  excluding 

;J  hearsay  evidence,  says: 

[.  ''But  if  other  cases  standing  on  similar  principles  should  arise,  it  may  be 

doubted  whether  justice  and  the  general  policy  of  the  law  would  warrant  the 
creation  of  new  exceptions.  The  danger  of  admitting  hearsay  evidence  is 
sufficient  to  admonish  courts  of  justice  against  lightly  yielding  to  the  intro- 
duction of  fresh  exceptions  to  an  old  and  well-establi9hed  rule,  the  value  of 
which  is  felt  and, acknowledged  by  all."     Queen  v.  Hephu?^^  7  Oranch,  296. 

The  jury  that,  tried  the  defendant  was  not  taken  from  the  city  of  Pa^ 
ducah,  but  from-tbe  surrounding  counties,  and  seemed  to  be  an  exceed- 
ingly intelligent  one,  having  neither  prejudice  nor  bias  against  the  de- 
fendant, or  partiiality  or  sympathy  for  him.  The  question  of  the  guilt 
or  innocence  of  the  defendant  was  one  depending  upon  how  the  jury  de- 
termined upon  the  evidence;  and  although  the  court  might,  if  one  of  the 
jury,  come  to  a  different  conclusion,  this  is  no  reason  for  granting  a  new 
trial. 

•    The  other  ground  for  a  new  trial  is  the  discovery  of  evidence  since 
the  trial,  which  was  not  and  could  not  have  been  discovered  by  rea^ 
■  sonable  diligence  before.     This  is  a  statement  of  H.  E.  Thompson  oif 

what  young  Withrow  told  him  as  to  the  fact  that  he  had  seen  this 
registered  letter  at  the  time  Miss  Henneberger  said  she  saw  it.  This  ev- 
idence would  be  only  competent  to  contradict  Withrow,  had  the  proper 
foundation  been  laid;  and  is  not  sufficient  ground  for  a  new  trial. 
Whart.  PL  &  Pr.  §  869;  StaU  v.  Wmiama,  14  W.  Va.  864;  Friedherg  v. 
People,  102  111.  165;  Partee  v.  StaU,  67  Ga.  570;  Polser  v.  State,  6  Tex. 
App.  512. 

The  aflBdavits  of  Miss  Henneberger  and  Withrow,  in  which  they  make 
statements  more  favorable  to  ^the  defendant  upon  a  material  point,  re- 
quires the  court  should  consider  whether  these  ex  parte  statements  cud- 
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fie  the  defendant  to  a  new  trial.  In  view  of  what  Withrow  stated  and 
omitted  to  state  on  the  trial,  his  present  statement  is  quite  a  surprising  one, 
and  much  more  favorable  to  the  defendant  than  given  at  the  trial.  Miss 
Henneberger's  et  parte  statement  is  also  more  favorable  to  the  defendant 
than  that  given  before  the  jury.  This  is,  however,  chiefly  in  the  dis- 
tinctness of  the  statement  in  the  affidavit  as  compared  with  that  made 
before  the  jury.  I  have  a  distinct  recollection  of  what  occurred  in  the 
trial  when  these  witnesses  were  examined.  Young  Withrow  seemed  to 
be  calm  and  collected,  and  answered  questions  coolly,  promptly,  Intel* 
ligently,  and  I  think  was  not  cross-examined  at  all  by  the  defendants 
counsel.  Miss  Henneberger  became  much  embarrassed  and  agitated 
during  the  examination,  but  seeined  to  answer  questions  intelligently, 
though  with  some  degree  of  indistinctness  as  to  the  time  of  her  backing 
the  registered  letter  to  Model.  She  was  excused,  and  in  the  course  of 
a  half  hour  or  more  was  recalled,  at  the  instance  of  the  defendant,  and 
then  asked  about  some  matter  about  which  she  had  not  been  examined 
before.  She  was  calmer  than  when  she  left  the  witness  stand.  The 
court  asked  her  a  number  of  questions  for  the  purpose  of  having  her 
state  to  the  jury  more  definitely  her  recollection  about  the  registered 
letter  which  she  had  addressed  to  Model,  Tenn.  She  was  asked  the 
time,  and  all  the  circumstances  connected  with  the  matter.  She  made 
a  clearer  and  more  distinct  statement  than  she  had  previously  given,  but 
still  not  so  distinct  or  in  detail  as  given  in  the  affidavit  filed.  But 
granting  this,  and  that  Mr.  Withrow's  affidavit  is  more  favorable  to  the 
defendant  than  his  testimony  before  the  jury  on  the  trial,  and  that,  too, 
upon  a  most  material  fact,  still  I  do  not  think  this  new  evidence  is  a 
good  ground  for  a  new  trial.  If  parties  in  criminal  casTes  are  allowed  to 
get  ex  parte  statements  from  witnesses  who  have  testified  upon  their 
trial  what  they  would  then  state  if  again  put  upon  the-wituess  stand  in 
another  trial,  and  thus  obtain  a  new  trial  if  such  evidence  be  material, 
a  precedent  would  be  established  which  would  open  wide  the  door  to 
fraud  and  peijniy.  I  am  compelled,  therefore,  to  overrule  the  motion 
for  a  new  triaL 


Douglas  d  ol.  v.  Abraham. 

(CirouU  Cou/rt.  &  D.  Ohio.  W.  D.    Hay  14,  ISOS.) 

Na  4,830. 

PAqmm  voa  Ihtbhtiohs— iKVBnvoBicBin^FLiTSHnrG  Taiyxs— Valt«§. 

Letters  patent  Ka  809,843,  issued  September  18, 1887,  to  J.  4^  O.  Douglas,  were 
for  an  improvement  in  flushing  tanks  for  water-closets,  which  consisted  of  a  spher- 
ical rubl>er  valve,  resting  in  a  cup-shaped  seat  and  closing  the  discbarge  pipe,  and 
which,  when  drawn  from  Its  seat,  floats  untU  the  tank  Is  nearly  emptv,  when  the 
downward  current  draws  and  wedges  it  into  the  seat,  which  is  of  slightly  less  di- 
ameter than  the  valve,  and  deep  enough  to  embrace  it,  when  in  position,  for  mora 
than  half  its  size,  thereby  forcing  it  into  complete  contact  with  the  surface  of  the 
seat  Held^  that  this  is  not  in  fringed  by  a  device  whose  operation  is  precisely  sim- 
Uar,  but  in  which  the  valve  is  ef  metal  and  has  a  rubber  seat,  and  is,  moreover^ 
somewhat  of  an  acorn  shape,  so  that  leas  than  half  its  size  is  embraoed  by  the  seaW 
which  has  a  flaring  mouth. 
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9l  Sjlmb— Extbht  op  CLAiiff— Waiter. 

The  original  olaim  of  the  Douglas  patent  was  for  <*«  valve  seat  so  arranged  as 
that  the  valve  will  he  sucked  or  drawn  and  wedged  therein  In  the  act  of  dosing.  ** 
The  claim  was  rejected  as  heing  met  hy  another  patent.    The  patentees  acquiesced 
in  rejection,  and  it  was  canceled;  and  they  then  claimed  **a  seat  slightly  smaller  in 
I  diameter  than  the  valve,  and  cupped  to  receive  the  valve  for  more  than  half  its 

i  size.  **    Held,  that  they  must  he  restricted  to  this,  as  their  acquiescence  was  a 

I  waiver  of  the  broader  daim. 

i  In  Equity.    Suit  for  infringemeDt  of  letters  patent  No.  369,843,  issued 

I  to  J.  &  G.  Douglas,  September  13,  1887,  for  improvement  in  flushing 

tanks  for  water-closets.     Bill  dismissed. 
Arthur  Stem,  for  complainants. 
j  Geo.  J.  Murray  J  for  defendant. 

I  Sage,  District  Judge.     The  structure  set  forth  in  complainants'  pat- 

j  ent  is  a  flushing  tank  with  a  discharge  pipe  opening  into  it  at  or  near 

I  the  bottom,  and  provided  with  an  elastic  valve  composed  of  a  hollow 

I  rubber  ball,  which  floats  when  raised  from  its  seat.     The  seat  is  in  the 

!  form  of  a  cup,  so  that  the  valve  is  guided  into  proper  position,  and 

slightly  wedged  in  by  the  pressure  of  the  water  above  it,  thus  making  a 
j  firm  closure.     The  overflow  pipe  is  distinct  from  the  valve  and  its  open- 

ing, and  communicates  with  the  discharge  pipe  below  the  valve.     The 
I  top  of  the  overflow  pipe  is  closed  by  a  cap  held  down  by  a  weight,  which 

I  will  float  and  raise  the  cap  when  the  water  rises  above  a  certain  height. 

I  The  rubber  ball  valve  is  connected  by  a  chain  to  a  lever  at  the  top  of  the 

i  tank;  the  lever  being  so  weighted  as  to  be  normally  in  position  to  per- 

[  mit  the  valve  to  close.     By  pulling  a  cord  so  attached  to  the  lever  as  to 

I  raise  it,  the  ball  valve  is  lifted  from  its  seat,  and  the  water  passes  into 

I  the  discharge  pipe.     When  the  cord  is  released  the  lever  returns  to  its 

normal  position;  but  the  ball,  being  hollow,  floats  on  the  water,  and  the 
I  discharge  continues  until  the  tank  is  nearly  empty.     Then,  to  quote 

I  from  the  specification,  "the  downward  current  caused  by  the  pressure 

of  the  atmosphere  from  above,  and  the  created  vacuum  beneath,  will  ex- 
ert such  an  influence  as  will  draw  the  valve  into  its  seat,  and  deposit  it 
thereon;  and,  the  seat  being  smaller  in  diameter  than  the  valve,  the  lat- 
I  ter  will  be  drawn  or  wedged  into  it  so  snugly  as  to  stop  the  passageway, 

!  and  prevent  any  more  of  the  liquid  reaching  the  discharge  pipe  until 

I  the  valve  is  forced  up  again  by  the  pull."    The  patentees  state  in  the' 

specification  that  the  valve  cup  or  seat  '4s  made  deep  enough  so  that  it 
will  permit  the  valve  to  enter  and  be  embraced  for  more  than  half  its 
size,  as  shown.  The  diameter  of  the  seat,  also,  i«  less  than  the  diameter 
of  the  valve  itself,  so  that,  when  the  latter  is  in  position,  it  will  be  wedged 
and  prevented  from  becoming  disengaged  except  when  pulled  out."  The 
drawing  shows  the  valve  cup  or  seat  as  described  in  the  specification; 
that  is,  deep  enough  to  permit  the  valve  to  enter,  and  to  be  embraced; 
for  more  than  half  its  size. 

The  first  claim  of  the  patent,  which  is  the  only  one  sued  upon,  is  as' 

follows:  " 

**Tbe  pull,  B,  connected  to  the  fulcrumed  and  weighted  arm,  C,  and  chain,, 

D,  holding  elastic  valve,  y»  in  combination  with  the  valve  seat.  F,  over  the 
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discharge  aperture;  the  seat  being  slightly  sm^dler  in  diameter  than  the  valve* 
and  capped  to  receive  the  valve  for  more  than  half  its  size,  substantially  as 
shown  and  described. '' 

The  discharge  pipe  of  the  defendant's  tank  opens  into  it  near  the  bot- 
tom. A  metal  ball  and  a  rubber  seat  are  provided  to  close  the  discharge. 
At  the  top  of  the  tank  q  weighted  lever,  whose  normal  position  is  such 
as  to  leave  the  ball  valve  closed,  is  connected  to  the  ball  by  two  pieces 
of  wire,  which  constitute,  in  eflfect,  a  chain,  and  permit  the  lever  to  as- 
sume its  normal  position  without  forcing  the  ball  down,  but  pull  the 
ball  up  when  the  weighted  end  of  the  lever  is  raised.  There  is  a  cup 
over  the  discharge  aperture,  which  acts  to  enlarge  the  valve  seat  so  as  to 
guide  the  ball  to  its  proper  position,  and  wedge  it  slightly  in  place. 
The  only  differences  between  the  two  structures  to  which  it  will  be  nec- 
essary to  refer  are  that  the  defendant  substitutes  a  metal  valve  for  the 
rubber  valve  of  the  complainants'  tank,  and  a  rubber  seat  for  the  metal 
seat  of  the  complainants'  tank.  This  metal  ball  valve  is  hollow  and 
light,  and  will  float  in  the  water  when  lifted  from  its  seat;  and,  while  it 
is  nearly  spherical,  it  is  somewhat  acorn  shape,  so  that  its  greatest  lat- 
eral diameter  is  above  the  center  of  its  perpendicular  diameter  when  in 
position.  The  other  point  of  difference  claimed  on  behalf  of  the  defend- 
ant is  that  whereas  the  ball  valve  of  the  complainants'  tank,  when  seated, 
is  embraced  by  the  valve  cup  for  more  than  half  its  size,  the  defendant's 
valve,  when  seated,  is  less  than  half  its  perpendicular  diameter  within 
the  cup  or  valve  seat. 

It  is  contended  for  complainants  that  the  language  of  this  claim,  con- 
strued in  the  light  of  the  specification,  referring  particularly  to  the  de- 
scription of  the  device,  and  its  operation,  "means  that  the  valve  seat  is 
cupped  so  as  to  conform  with  the  shape  of  the  valve,  and  of  a  size  to  re- 
ceive the  valve  a  sufficient  distance  to  secure  the  wedging  of  the  valve  in 
the  seat."  The  first  objection  to  this  construction  is  that  the  claim  would 
then  be  substantially  the  original  second  claim  as  it  appears  in  the  file 
wrapper  and  contents,  which  are  in  evidence.  That  claim  was  for  "a 
spherical  elastic  valve,  operated  by  a  pull,  and  designed  to  open  or  dose 
the  discharge  orifice  of  a  flushing  tank;  the  valve  seat  being  so  arranged 
as  that  the  valve  will  be  sucked  or  drawn  and  wedged  therein  in  the  act 
of  closing,  substantially  as  shown  and  described."  But  that  claim  was 
rejected,  as  functional  and  indefinite,  and  substantially  met  by  English 
patent  of  1848,  No.  12,098  to  Hosmer,  and  the  rejection  was  acquiesced 
in,  and  the  claim  canceled.  The  second  objection  is  that  the  field  of  in- 
vention to  which  the  device  described  in  the  complainants'  patent  be- 
longs was  so  occupied  when  the  complainants  made  their  application 
that  there  was  no  room  for  more  than  the  precise  construction  and  claim 
set  forth  in  their  patent.  They  could  not  move  from  these  in. any  direc- 
tion without  encountering  an  anticipation.  They  must,  therefore,  be 
confined  strictly  to  such  a  construction.  Moreover,  the  drawing  shows 
a  valve  seat  deep  enough  to  permit  the  valve  to  enter  and  to  be  embraced 
for  more  than  half  its  size,  and  the  specification  is  explicitly  and  unmis- 
takably in  exact  accord  with  the  language  of  the  claim,  literally  con- 
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strued.  The  complainants'  aoqniescence  in  the  rejection  of  original 
claim  2)  And  its  cancellation,  amounted  to  a  waiver  of  the  broad  claiqa 
therein  made;  and  for  that  reason,  also,  the  construction  claimed,  which 
would  now,  in  effect,  revive  that  claim,  is  altogether  inadmissible. 

The  question,  then,  is,  does  the  defendant  infringe  the  daim,  as  above 
construed?  The  substitution  of  the  metal  valve  for  the  rubber  valve, 
and  of  the  rubber  seat  for  the  metal  seat,  is  a  mere  transposition,  which 
any  mechanic  could  make,  without  invention,  and  it  would  not  avoid 
infringement.  But  the  defendant's  valve  has  no  more  tendency  to  wedge 
itself  into  its  seat  than  has  any  of  the  well-known  wash-basin  or  bath-tub 
valves;  and  it  has,  if  not  less,  certainly  not  more,  contact  surface  than 
most  of  the  old  forms  of  plug  valves.  When  the  complainants'  valve  is 
sunk  to  its  place  in  the  valve  seat  the  upper  edge  of  the  seat  is  a  little 
above  the  greatest  lateral  diameter  of  the  valve.  The  result  is  that  the 
valve  is  so  wedged  in  as  to  be  held  tightly  in  position  by  the  contracted 
mouth  of  the  seat,  and  by  its  elasticity  it  expan(i%and  fits  the  inside  sur- 
face of  the  seat  below  its  mouth,  thereby  precluding  its  withdrawal  until 
it  is  partially  collapsed  by  the  upward  force  exerted  in  pulling  it  out. 
On  the  other  hand,  the  greatest  lateral  diameter  of  the  defendant's  valve, 
when  sunk  to  its  place  in  the  valve  seat,  is  more  than  a  quarter  of  an 
inch  above  the  top  of  the  seat,  and  the  peculiar  gripping  or  holding  effect 
of  the  seat  upon  the  valve  in  the  complainants'  device  is  wanting.  The 
valve  seat  is  not  cupped  so  as  to  receive  the  valve  for  more  than  half  its 
size.  More  than  half  its  perpendicular  diameter  is  above  the  mouth  of 
of  the  seat,  and  the  raouth  is  flaring,  .not  contracted.  The  defendant's 
construction  is  more  nearly  like  the  Dalton  and  Ingersoll  valves,  a^ 
shown  by  an  exhibit  put  in  evidence  by  complainants,  made  in  accord- 
ance with  prior  patents  issued  to  Scott,  and  admitted  to  have  been  in 
public  and  common  use  prior  to  complainants'  invention.  The  defend- 
ant does  not  infringe  the  complainants'  patent. 

The  bill  will  be  dismissed  at  complainants'  cost. 


Vermont  Farm  Mach.  Co.  v.  Gibson,  (two  cases.) 

{drcuU  CaurU  D.  Vermont.    Hay  8, 1S93.) 

1.  Patbwts  por  Invbtttions— Iwfringembnt— JtmiSDioTioN— Waitbb. 

The  circuit  coorto  of  the  United  States  have  jnriadiotioii  of  suits  for  the  Inf rlnfire- 
ment  of  patents,  without  regard  to  the  citizenship  or  residence  of  the  parties;  and 
a  bill  which  fails  to  allege  that  defendant  is  an  in  nabitant  of  the  district  where  suit 
is  bi'ougfat  is  not  demurrable.  The  exemption  from  suit  in  any  district  other  than 
that  of  (defendant's  residence  is  waived,  if  not  pleaded. 

9.  8amb— Patentable  Novelty— Creameries. 

Letters  patent  No.  187,576,  granted  February  20, 1877,  to  William  Cooley,  for  **the 
prooess  ox  treating  milk  for  raising  cream  by  sealing  with  water  and  air  tiie  cover, 
applied  directly  to  the  vessel  containing  the  milk,  **  is  valid,  as  embodying  patent- 
able novelty.    Boyd  v.  Cherry,  50  Fed.  Rep.  379, 4  McCraiy,  70,  followed. 

8.  Same— License— What  Amounts  to. 

The  sale  of  a  creamery  containing  cans  which  embody  this  Invention  does  not 
operate  as  a  license  to  use  new  cans  procured  from  other  parties,  which  infringe 
the  claims  of  this  patent.    Madhine  Co*  v.  GH2>«on,  46  Fed.  Rep.  488|  f oUowed* 
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In  Equity.     Bill  by  the  Vermont  Farm  Machine  Company  against 
Hugh  O.  Gibson  for  infringement  of  patents.     Decree  for  complainant. 
WHJiam  Edgar  Simcndsj  for  orator. 
O.  G.  fk'elinghuysen^  for  defendant. 

Wheeler,  District  Judge.  One  of  these  cases  is  brougiit  upon  patent 
187,516,  dated  February  20,  1877,  and  granted  to  William  Cooley,  for, 
among  other  claims,  "The  process  of  treating  milk  for  raising  cream  by 
sealing  with  water  and  air  the  cover,  applied  directly  to  the  vessel  con- 
taining the  milk,  substantially  as  set  forth."  The  other  is  brought  upon 
patent  821,840,  dated  June  80, 1885,  and  granted  to  Francis  G.  Butler, 
for  a  can  for  raising  cream  by  water  sealing,  in  substantially  the  same 
way,  but  with  internal  supports  raising  the  cover  from  the  rim  of  the 
can  for  circulation  of  air  between  the  water  and  the  milk.  Both  bills 
have,  with  other  defenses,  been  demurred  to  for  want  of  jurisdiction,  be- 
cause the  defendant  is  not,  in  either,  alleged  to  be  an  inhabitant  of  this 
district.  If  the  court  did  not  have  jurisdiction  of  any  such  cases  but 
those  in  which  the  defendants  should  be  inhabitants  of  the  district,  this 
objection  would  probably  be  fatal,  as  such  an  objection  is  when  courts 
only  have  jurisdiction  of  suits  between  citizens  of  dififerent  states,  and 
the  requisite  citizenship  is  not  alleged.  But  the  circuit  courts  have  ju- 
risdiction of  suits  for  infringement  of  patents,  without  regard  to  citizen- 
ship or  inhabitancy,  by  the  general  law  of  the  subject.  The  require- 
ment elsewhere  that  they  be  brought  in  particular  districts  is  a  personal 
exemption,  which  may  be  waived.  Ex  parte  SchoUenherger^  96  U.  S.  869. 
On  principle,  this  exemption  must  be  pleaded,  or  it  is  waived. 

The  other  defenses  are  want  of  patentable  novelty,  and  a  license  from 
the  orator,  arising  from  a  sole  to  the  defendant  of  a  creamery  having  a 
tank  for  water,  and  cans  made  according  to  the  patent  to  Butler,  oper- 
ating according  to  the  patent  to  Ck>oley.  These  claims  of  the  patent  to 
Cooley  were,  held  to  be  valid  against  the  defense  of  want  of  novelty  in 
Boyd  V.  Cherry,  4  McCrary,  70,  50  Fed.  Rep.  279.  The  same,  and  that 
the  sale  of  the  creamery  did  not  license  new  cans  got  from  others,  was 
held  by  this  court  on  a  motion  for  a  preliminary  injunction  in  these 
cases.  Mfichine  Co.  v.  Gibson,  46  Fed.  Bep.  488.  Further  considera- 
tion, after  the  full  argument  now  had,  leads  to  the  same  conclusion,  for 
substantially  the  same  reasons,  which  need  not  be  repeated.  Neither 
of  the  patents  put  in  evidence,  nor  the  proof  of  knowledge  and  use,  seems 
to  show  the  invention  of  this  part  of  the  patent  to  Butler.  These  claims 
of  both  patents  appear  to  be  valid,  and  the  orator  appears  to  be  entitled 
to  a  decree  in  each  case.  Let  decrees  be  entered,  oontinuing  the  injuno- 
tionsy  and  for  an  account,  with  costs. 
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Amsbican  Box  Co.  v.  Wilson. 
(Oireuit  Ccwru  N.  D.  IllinoiM,   Jazitiary  18, 1898.) 

1.  Patents  «m  1ntbntioh8— Box  Machihb— Novm/tt. 

Letters  patent  No.  244,919,  granted  July  26, 1881,  to  Gtordon  Munro,  for  a  machine 
for  covering  pasteboard  boxes  with  paper,  consisting  of  a  frame  oipon  which  is 
mounted  a  spindle  for  carrying  a  roll  of  paper,  a  paste  box,  through  wnlch  the  rib- 
bon of  paper  passes  as  it  is  unwound  from  the  roll,  and  a  guide  roll  for  guiding  the 
paper  as  it  Is  deliyered  from  the  naste  box  to  the  box  to  be  covered,  are  not  void 
for  want  of  novelty.    Box  Co,  v.  Day^  82  Fed.  Rep.  585,  followed. 

2.  Bamb— Intringbioent. 

Said  patent  is  infringed  by  a  device  which  diifers  from  the  patented  machine  only 
in  using  bent  rods  over  which  the  paper  passes,  in  place  of  the  guide  rolls  described 
in  the  specifications. 

In  Equity. 

Wetmore  &  Jenner  and  W.  E,  FhirnesSf  for  complainant.  ^ 

'  Ourtia  &  Rodman^  for  defendant. 

Blodgett,  District  Judge.  In  this  case  defendant  is  charged  with  the 
infringement  of  letters  patent  No.  244,919,  granted  July  26,  1881,  to 
Gordon  Munro  for  a  "box  machine."  The  scope  of  the  invention  cov- 
ered by  the  patent  is  stated  by  the  patentee  in  his  specifications  as  fol- 
lows: 

"My  invention  relates  to  improvements  in  machines  for  covering  paste- 
board boxes  with  paper,  in  ^icb  the  paper  is  taken  from  a  roll  or  coil,  and 
passed  over  a  roller  resting  in  a  paste  box.  and  over  or  under  other  rollers,  to 
a  box  resting  upon  a  form  adapted  to  revolve;  and  the  objects  of  my  improve- 
ments are  to  produce  an  inexpensive  machine,  in  which  the  amount  of  paste 
received  on  the  paper  caii  be  regulated,  the  paste  or  glue  retained  in  a  warm 
or  hot  state,  and  the  delivery  of  the  paper  from  the  coil  is  adjustably  accom- 
plished." 

Dispensing  with  the  letters  of  reference,  the  machine  described  in  and 
covered  by  the  patent  consists  of  a  frame  upon  which  is  mounted  a 
spindle  for  carrying  a  roll  of  paper,  a  paste  box,  through  which  the  rib- 
bon of  paper,  as  it  is  unwound  from  the  roll,  passes,  and  a  guide  roll 
for  guiding  the  paper  as  it  is  delivered  from  the  paste  box  to  the  box 
which  is  to  be  covered.     The  patent  contains  two  claims,  as  follows: 

"(1)  The  combination  of  the  table  top,  A,  paper  roll  supporting  frame, 
paste  box,  P,  and  heating  pipe  F^  with  guide  rolls,  L,  M,  K,  and  block,  e, 
adapted  to  revolve,  substantially  as  and  for  the  purpose  described.  (2)  The 
combination  of  the  table  top,  A,  paper  roll  supporting  frame,  paste  box,  F, 
and  adjustable  scraper,  K,  with  guide  rolls  and  block,  e,  adapted  to  revolve, 
substantially  as  and  for  the  purpose  described. " 

The  defenses  interposed  are  (1)  want  of  novelty;  (2)  that  the  defend- 
ant does  not  iniringe. 

The  defense  of  want  of  novelty  is  based  upon  a  large  number  of  prior 
patents,  introduced  in  evidence,  but  the  principal  reliance  seems  to  be 
upon  the  Orr  &  Wright  device,  patented  October  2,  1866.  The  case  of 
Box  Machine  Co,  v.  Day^  heard  before  the  United  States  circuit  court  for  the 
eastern  district  of  Pennsylvania,  (82  Fed.  Rep.  585,)  was  upon  a  double 
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strip  machine  by  the  same  inventor,  being  patent  No.  298,879,  in  which 
the  want  of  novelty  ia  the  patent  was  urged  as  a  defense,  and  the  court 
briefly  disposed  of  that  question  in  the  following  paragraph: 

"To  discuss  and  contrast  the  several  exhibits  relied  upon  by  the  defendants, 
and  the  conflicting  testimony  of  witnesses,  would  serve  no  useful  purpose. 
It  is  sufficient  to  say  that  the  evidence  does  not  show  such  a  prior  state  of  the 
art  as  would  justify  a  finding  against  the  patent.  The  combination  seems  to 
be  new,  highly  useful,  and,  we  think,  shows  invention." 

If  the  defense  of  want  of  novelty  as  to  a  double  strip  machine  was  so 
summatiiy  disposed  of  by  that  court,  the  inference  is  certainly  very 
strong  that  it  would  have  fared  no  better  in  regard  to  a  single  strip  ma- 
chine. 

The  Orr  &  Wright  patent  relied  upon  here  was  a  complicated  machine, 
in  which  provision  was  made  for  delivering  the  ribbon  of  paper  to  the 
box  to  be  covered  by  the  turning  of  a  crank  by  an  assistant  to  the  oper- 
ator who  manipulated  the  box,  and  the  paper  ribbon  for  the  purposes  of 
covering  being  dependent  entirely  for  the  supply  of  paper  upon  the  per- 
son who  turned  the  crank.  In  the  complainant's  machine  the  rolls  are  so 
loosely  adjusted  as  that  the  operator  draws  the  paper  towards  him  as  is 
needed  for  the  purpose  of  covering  the  box,  the  tension  being  just  suf- 
ficient to  make  the  paper  lie  smoothly  upon  the  box  as  it  is  drawn  on, 
and  dispenses  entirely  with  the  attendant  who  turns  the  crank.  The 
machine  is  very  simple,  and  the  proof  shows  has  gone  into  extensive  use, 
and  is  the  first  and  only  successful  machine #f  the  kind  which  has  been 
devised.  Its  simplicity,  I  think,  is  the  key  to  its  success;  and  now 
that  this  patentee  has  taught  the  public  the  requisites  for  such  a  ma- 
chine, it  is  very  easy  to  organize  one  from  the  old  machines  which  were 
inoperative  and  useless  before.  I  do  not  find  in  the  numerous  citations 
which  have  been  made  in  this  case  any  machines  which  fairly  anticipate 
the  device  covered  by  the  patent,  and,  aside  from  the  rule  of  comity, 
which  should  govern  in  a  case  like  this,  I  must  say  that  the  new  proof, 
even  if  there  is  any  in  this  case,  does  not  sustain  the  defense  of  want  of 
novelty. 

As  to  the  question  of  infringement,  I  find  in  the  defendant's  machine 
all  the  elements  of  the  plaintiffs  second  claim.  The  defendant  does  not 
use  the  guide  rolls,  L,  M,  N,  which  are  in  the  combination  of  the  first 
claim,  but  in  place  of  those  substitutes  some  bent  rods,  over  which  the 
paper  passes  before  it  reaches  the  box  upon  which  it  is  to  be  placed. 
There  seems  from  the  proof  to  be  a  necessity  in  the  manipulation  of  the 
paper,  in  order  to  have  it  properly  adhere  to  the  box,  that  it  should 
pass  some  distance  through  the  air  after  it  leaves  the  paste  box,  so  that 
the  paper  may  become  to  some  extent  softened  and  limbered  by  the 
dampening  which  it  receives  from  the  paste.  At  all  events,  the  defend- 
ant's machine  is  so  organized  as  to  carry  the  paper  fully  as  far  from  the 
paste  box  before  it  reaches  the  box  to  be  covered  as  does  the  complain- 
ant's machine;  and,  while  the  paper  in  the  defendant's  machine  does  not 
pass  over  or  under  other  rollers,  it  passes  over  and  under  rods  which  are 
doubtless  the  equivalent!  to  a  certain  extent,  of  the  rollers,  as  it  keeps 
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the  paper  from  dragging  apon  the  table^  and  thereby  becoming  to  some 
extent  wrinkled,  or  some  part  of  the  surface  injured.  While,  therefore, 
it  is  not  so  dear  that  the  defendant  infringes  the  first  daim  of  the  com- 
plainant's patent,  I  am  fully  satisfied  from  the  proof  that  an  infringe- 
ment of  the  second  claim  is  dearly  established;  and,  did  I  deem  it  nec- 
essary to  find  so,  I  think  I  should  also  adjudge  an  infringement  of  both 
daims  by  the  defendant's  machine.  A  decree  finding  that  the  patent  is 
valid,  and  that  the  defendant  infringes,  will  be  entered,  and  a  reference 
made  to  a  master  to  assess  damages. 


GiLKA  «l  al.  9.  MiHALovrrcH  «l  cL 

{CIrcuU  Court,  S.  D.  Ohio,  W.  D.    May  14, 1899.) 

No.  i,47d. 

IVFRiKOBiairr  ot  Tsai>i-Mabks— Accoxtnt  of  PRorm— Konos— Laobsi. 

In  a  Buit  to  reatrain  the  infringement  of  plaintiffa'  mixture  trade-mark.  "Gilka- 
Kummel,  **  and  for  an  account  of  profits,  defendanta  filed  a  plea  alleging  that  they 
and  their  predeoessors  had  used  the  traae-maric  for  20  years  without  knowledge  ol 
plaintiffs'  right,  and  without  intent  to  injure  them,  ana  that  immediately  on  learn- 
ing of  such  right  they  had  desisted  from  such  use.  The  only  circumstance  relied 
on  to  show  notice  to  plaintiffs  of  the  illegal  use,  and  consequent  laches  in  demand- 
ing an  account,  was  the  fact  that  they  had  an  agency  for  the  sale  of  the  mixture 
in  New  York  cily,  800  miles  distant  from  defendants'  place  of  busineaa.  Held, 
that  the  plea  presented  no  aufficient  defense. 

In  Equity.  Bill  by  Hermann  Oilka  and  others  against  Morris  Mihalo- 
▼itch  and  others.     Plea  of  defendants  overruled.      • 

Matthews  &  Cleveland  and  Smith  &  Harlan,  for  complainants* 
0o88  &  Ooken  and  Alfred  Mack,  for  defendants. 

Sage,  District  Judge.  The  bill  is  to  restrain  the  infringement  of  the 
complainants'  trade-mark,  under  which  a  mixture  or  cordial,  long  known 
as  ^^Gilka-Kummel,"  is  and  has  been  for  many  years  advertised  and  sold  by 
the  complainants  and  by  their  predecessor  in  business.  There  is  a  prayer 
for  an  account  of  the  profits  made  by  the  defendants  by  the  manufacture 
and  sale'of  an  imitation  cordial,  under  the  name  of  ^^Oilka-Kummel," 
and  with  the  use  of  the  complainants'  trade-mark.  The  defendants  fil^ 
a  plea  setting  up  that  they  have  continuously  engaged  in  the  business 
of  manufacturing,  bottling,  and  selling  cordials  and  other  liquors  for  the 
past  16  years;  and  that  two  of  them,  who  were  the  predecessors  of  the 
present  defendant  firm,  were  engaged  in  such  business  for  upwards  of 
6  years  continuously,  prior  to  such  time;  and  that  during  the  entire  20 
years  there  were  manufactured  and  sold,  in  the  open  market  and  in  the 
business  and  trade  of  the  defendants,  and  of  the  complainants,  bottles, 
labels,  packages,  and  other  signs  and  devices  similar  to  those  set  forth 
and  described  in  the  bill.  Admitting  that,  in  common  with  others  in 
their  trade  and  business,  they  have  in  the  past,  and  up  to  the  date  here- 
inafter mentioned,  manufactured  and  sold,  upon  the  order  of  customersi 
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<»rdia]s  put  up  m  such  bottles,  and  with  such  labels,  which  thej  puiv 
chased  in  the  open  market,  they  say  that  such  use  was  without  knowl- 
edge of  any  special  or  exclusive  right  to  such  labels  and  bottles  as  is  now 
claimed  by  the  complainants,  and  without  any  intention  or  design  of  in- 
fringing upon  or  injuring  any  special  or  exclusive  right  complainants 
have  to  the  use  of  the  same.  They  further  plead  that  upon  learning,  in 
July,  1891,  that  complainants  claimed  the  exclusive  right  aforesaid, 
they  at  once  desisted  from  using  in  any  way  in  their  business  either  the 
bottles  or  labels  described  in  the  bill,  and  have  not  since  then  manu« 
factured  or  sold,  or  offered  for  sale,  any  Kummel  in  any  such  bottles  or 
with  any  such  labels;  that  they  have  none  such  in  their  possession,  cus- 
tody,  or  control;  and  that  they  have  no  desire  or  intention  of  manufao- 
turing,  selling,  or  offering  for  sale  any  cordial  in  such  bottles,  with  such 
labels  or  other  devices. 

The  complainants  have  set  down  the  plea  for  argument,  and  ask  the 
judgment  of  the  court  on  its  suflSciency. 

The  plea  must  be  overruled.  While  it  is  a  well-settled  rule  that  courts 
of  equity  should  decline  to  assist  one  who  has  slept  upon  his  rights,  and 
shows  no  excuse  for  his  laches  in  asserting  them,  there  is  nothing  in  the 
plea  to  make  the  rule  applicable  here.  The  complainants'  right  and  title 
to  the  trade-mark  is  not  denied,  and  it  is  not  alleged  that  they  had  any 
knowledge  of  the  infringement  by  the  defendants.  It  is  true  that  it  ap- 
pears from  the  bill  that  the  complainants  have  been  represented  by  A. 
Stepeani  &  Co.,  of  the  city  of  New  York,  their  sole  and  exclusive  agents 
for  the  United  States,  with  the  exception  of  the  state  of  California.  But 
the  inference  sought  to  be  drawn  from  the  fact  that  the  complainants 
had  the. means  of  knowledge  of  what  the  defendants  were  doing,  and 
therefore  were  chargeable  as  if  they  had  had  actual  knowledge,  does  not 
follow.  The  complainant  cannot  lie  by  for  a  long  time  before  filing  his 
bill,  not  only  for  an  injundtion,  but  for  profits,  without  being  guilty  of 
laches,  as  was  held  in  Beard  v.  Turner^  13  Law  T.  R.  (N.  S.)  747. 
There  the  plaintiff,  having  actual  knowledge,  waited  two  years  before 
filing  his  bill,  and  the  vice  chancellor  said  he  apprehended  that  the  court 
would  make  the  objection  that  he  should  have  come  into  court  at  once, 
for  the  reason  that  he  asks  for  an  account  of  the  profits,  and  because  a 
complainant  might  conclude  that  it  would  answer  his  purpose  to  let  the 
defendant  go  on  selling  four  or  five  years,  and  at  the  end  of  that  time 
call  him  to  an  account  of  profits  as  if  he  were  the  complainant's  sales- 
man. It  was  held  in  the  same  case  that  it  would  be  a  fraud  to  allow 
complainant  to  avail  himself  of  delay  to  obtain  benefit  for  himself,  and 
therefore  the  court  could  not  give  a  person  an  opportunity  of  lying  by, 
and  then  asking  for  an  account  of  the  profits  made  by  an  injury  corn- 
mitted.  The  cases  in  which  the  rule  is  applied  are  cases  in  which  the 
complainant  was  guilty  of  laches  similar  to  that  stated  in  Beard  v.  T\umer, 
But  here  the  only  circumstance  relied  upon  to  charge  the  plaintiffs  with 
constructive  notice  is  that  they  were  represented  by  agents  located  at  the 
city  of  New  York,  nearly  800  miles  distant  from  the  defendants'  place 
of  business.     The  defendants  have  been  confessedly  conducting  all  these. 
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years  a  spurious  business,  mannfacturing  and  selling  imitation  goods, 
and  using  labels  that  they  must  have  known  were  calculated  to  deceive 
and  defraud.  They  are  hardly  in  position  to  come  into  court  and  assert 
equities  growing  out  of  that  business  against  the  manufacturers  of  the 
genuine  artidle,  whose  trade-mark  they  have  been  infringing.  It  is  not 
a  easel  of  innocent  use  with  complainants'  knowledge  and  acquiescence, 
nor  is  it  a  case  where  it  is  shown  that  the  complainant  had  sufficient 
knowledge  to  lead  him  to  the  fact,  and  therefore  should  be  deemed  con- 
versant. Regarded  in  any  and  every  point  of  view,  the  plea  is  insuffi- 
cient. 

The  defendants  will  be  allowed  20  days  within  which  to  present  an 
answer  and  apply  for  leave  to  file  the  same. 


Spokajnb  Mill  Co.  v.  Post  et  al. 
(CircuU  Ctmrt,  D.  Idaho,    April  9, 1893.)      • 

1.  NATTOABLB  WaTERB— ObSTBUCTIOX— NUISANOB. 

Rivers  and  streams,  when  of  snch  size  and  channel  that  they  may  be  used  for 
the  purpose  of  floating  loffs  or  in  the  transportation  of  any  article  of  commerce, 
are  public  highways.  While  any  obstructions  placed  in  the  same  which  wiU  pre- 
vent such  use  are  a  public  nuisance,  they  may  be  abated  upon  the  action  of  a  pri- 
vate individual  who  suifdrs  some  special  damage,  not  common  to  the  entire  commu- 
nity. 

8.  Same— FLBADii^a. 

The  party  asking  such  abatement  must  allege  and  show  that  the  commerce  for 
which  ne  would  utilize  the  stream  is  lawfuL 

{Syllalyua  hy  the  Court.) 

In  Equity.  Bill  by  the  Spokane  Mill  Company  against  Frederick 
Post  et  at.  to  enjoin  the  obstruction  of  a  stream,  and  abate  a  nuisance. 
Heard  on  motion  for  a  temporary  injunction  and  on  demurrer  to  the  bill. 
Injunction  refused,  and  demurrer  sustained. 

Edgar  WHaon,  for  plaintiflF. 

Albert  Hagan  and  John  R,  McBride^  for  defendants. 

Bbatty,  District  Judge.  The  complainant  alleges  that,  by  obstruc- 
tions placed  in  the  Spokane  River  by  defendants,  it  is  prevented  from 
floating  down  the  stream  a  lot  of  logs  it  now  has  just  above  such  ob- 
structions, as  well  as  from  so  using  the  river  in  the  future  as  it  has  used 
it  in  the  past,  and  asks  the  abatement  of  the  obstructions.  Responding 
to  the  order  to  show  cause  why  a  temporary  mandatory  injunction  should 
not  issue,  the  defendants  deny  the  general  allegations  of  the  bill  and  the 
affidavits  of  complainant,  and  also  demur  to  the  bill  as  insufficient  to 
justify  the  relief  sought.  The  complainant  is  not  asking  the  relief  of  a 
merely  temporary  restraining  order  to  prevent  waste  and  preserve  the 
property  as  it  now  is  pending  litigation,  but  the  extraordinary  writ  by 
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which  the  status  Bheil  be  changed,  the  property  of  defendants  destroyed, 
and  an  alleged  nuisance  abated.  To  justify  this  proceeding,  such  an 
extraordinary  state  of  facts  must  appear  as  would  demonstrate  clearly 
the  existence  of  most  lawless  aggression  by  the  defendants,  and  strong 
probability  of  such  great  and  irreparable  loss  and  injury  to  complainant 
as  could  not  otherwise  be  protected.  The  facts  are  not  fully  before  me, 
but,  in  so  far  as  they  are,  I  am  not  impressed  with  the  belief  that  the 
situation  is  such  as  to  justify,  complainant's  request.  So  far  as  can 
be  observed,  it  cannot  be  necessary  at  any  time  to  remove  from  said 
river  all  the  weirs,  dams,  and  obstructions  asked  by  the  complainant, 
but  it  seems  to  me  some  change  in  the  construction  of  the  boom  may  be 
made,  which  will  permit  the  use  of  the  stream  by  all.  It  is  quite  prob- 
able such  change  will  not  leave  the  river  as  free  as  it  was  by  nature,  and 
may  work  some  inconvenience  to  all  using  it;  but  the  water,  as  well  as 
the  light  and  the  air  and  the  rest  of  Nature's  bequests,  are  not  for  the 
sole  benefit  and  use  of  any  single  individual,  corporation,  or  interest, 
but  for  all,  as  far  as  they  can  be  usefully  appropriated.  I  am  not  pre- 
pared, from  the  facts  now  before  me,  to  say  what  change  should  be  made 
it  such  boom,  even  if  I  were  convinced  complainant  is  likely  to  suffer 
the  injury  abdve  referred  to;  but  the  facts  do  not  show  it  will  be  with- 
out a  remedy  for  any  immediate  loss  suffered.  Any  order,  therefore, 
to  now  remove  the  obstructions  complained  of,  or  any  of  them,  must  be 
and  is  refused. 

But  there  is  another  reason  why  this  order  will  not  now  be  made. 
It  is  not  shown  that  complainant  is  lawfully  removing  the  logs  from 
Idaho.  It  may  be  said  that  it  does  not  appear  from  the  allegations  that 
complainant  is  engaged  in  a  contraband  trade,  and  that  the  court  is  jus- 
tified until  the  contrary  is  shown  in  regarding  the  business  as  lawful. 
It  does,  however,  appear  from  the  evidence  that  the  United  States  mar- 
shal, an  oflScer  of  this  court,  in  his  efforts  to  protect  the  government  and 
prevent  the  unlawful  exportation  of  its  timber  from  this  state,  has  been 
somewhat  instrumental  in  the  maintenance  of  the  boom  and  obstructions 
complained  of;  and  the  court  cannot  avoid  the  knowledge  that  gross 
depredations  have  recently  been  made  upon  the  public  timber  lands  in 
the  portion  of  the  state  referred  to  in  the  pleadings.  There  is  sufficient, 
at  least,  to  put  the  court  on  its  guard,  and  for  it  to  require,  before  acting, 
such  positive  infonnation  of  the  facts  that  it  will  not  inadvertently  protect 
an  unlawful  business.  This  is  not  indulging  in  any  presumption  that 
the  complainant  is  guilty  of  any  violation  of  law,  but,  as  the  granting 
of  the  unusual  relief  asked  is  a  matter  somewhat  within  the  discretion 
of  the  court,  it  should  be  exercised  adversely  to  the  complainant  until 
it  shall  clearly  appear  that  the  law  is  not  being  violated.  Moreover, 
any  one  asking  this  extraordinary  relief  should  first  establish  beyond 
question  that  he  is  entitled  to  it,  that  no  fault  lies  with  him,  that  his 
hands  ar^  clean;  and  this,  too,  by  direct,  and  not  by  inferential,  aver- 
ments. It  is  very  certain  that  if,  in  this  case,  it  positively  appeared  the 
logs  ii^  (question  wierp  uulawfully  cut  from  the  public  lands  of  the  gov- 
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ernment,  fheoornplaihant's  request  would,  without  hesitation,  berefusej* 
The  contrary,  I  think,  should  be  manifest  by  allegations  and  proof.  In 
this  respect  the  bill  is  subject  to  the  objection  taken. 

As  the  temporary  injunctioi^  is  refused,  and  the  bill  should  be  amended , 
at  least  in  the  particular  referred  to,  I  might  stop  here;  but  other  ques- 
tions having  been  raised,  a  brief  notice  of  them  may  be  taken. 

The  defendants  ask  the  dismissal  of  the  bi]l,*also,  because  the  com- 
plainant may  have  relief  at  law.  The  statute  upon  this  subject  is  sec- 
tion 723,  taken  from  the  act  of  1789,  by  which  it  is  provided  that  a 
suit  cannot  be  sustained  in  equity  "in  any  case  where  a  plain,  adequate, 
and  complete  remedy  may  be  had  at  law."  The  supreme  court  has  said, 
speaking,  through  Mr.  Justice  Field,  in  Whitehead  v.  Shattuck,  138  U. 
8.  151,  11  Sup.  Ct.  Rep.  276,  "it  would  be  difficult,  and  perhaps  im- 
possible, to  state  any  general  rule  which  would  determine  in  all  cases 
what  would  be  deemed  a  suit  in  equity,  as  distinguished  from  an  action 
at  law;"  to  which  may  be  added  that  this  difficulty  is  not  lessened  by 
the  various  decisions  upon  this  vexing  question.  The  statute  is  that  the 
remedy  by  law  must  be,  not  only  plain  and  adequate,  but  it  must  be 
complete;  otherwise,  equity  may  be  invoked.  Ck)uld  the  complainant 
obtain  at  law  all  it  asks  in  this  action?  If  so,  to  that  forum  must  it  be 
remitted.  If  the  only  relief  sought  were  for  the  damage  resulting  from 
the  detention  of  a  certain  lot  of  logs  referred  to,  law  would  afford  what 
would  be  held  a  complete  remedy;  but  the  complainant  asks  further  re- 
lief. It  allesces  it  has  long  been  accustomed  to  use  this  river  as  a  high- 
way for  the  transportation  of  logs  to  its  mill,  and  that  it  desires  and  in- 
tends to  continue  such  use  in  the  future,  and  that  defendants  are  now 
resisting  and  obstructing  the  claim  of  complainant,  and  intend  and 
threaten  to  so  continue.  If  the  complainant  has  the  right  to  so  use  the 
river,  then  it  is.  a  continuing  right.  The  interference  therewith  may 
be  of  daily  occurrence,  and  would,  in  law,  lead  to  a  multiplicity  of 
suits, — to  constant  annoyance.  As  said  in  the  Wheeling  Bridge  Oase^  13 
How.  562: 

•  "This  injury  is  of  a  character  for  which  an  action  at  law  could  afford  no 
adequate  redress.  It  is  of  daily  occurrence,  and  would  require  numerous,  if 
not  daily,  prosecutions  for  the  wrong  done;  and  from  the  nature  of  that 
wrong  the  compensation  could  not  be  measured  or  ascertained  with  any  de- 
gree of  precision.". 

While  complainant  may  at  law  obtain  relief,  at  least  in  part,  for  the 
damage  it  suffers  by  defendants'  acts,  it  cannot  obtain  all  it  asks  and  is 
entitled  to,  if  it  has  the  right  claimed  to  the  use  of  that  stream.  It  can 
by  law,  in  theory  at  least,  obtain  damage  for  its  present  actual  loss,  but 
cannot  be  awarded  future  protection.  Its  remedy^  therefore,  in  that 
forum  is  not  complete,  and  only  in  this  can  it  be. 

It  is  further  urged  that  complainant  should  at  least  first  have  its  as- 
serted right  to  such  use  of  the  river  determined  at  law.  This  rule  is  not 
imperative  upon  application  for  an  interlocutory  injunction.  More- 
over, it  is  a  familiar  principle  that,  when  a  court  of  equity  is  entitled  to 
and  assumes  the  jurisdiction  of  a  cause,  it  determines  it  fully  in  all  re- 
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Bpects.  This  familiar  doctrine  is  reaffirmed  in  Holland  v.  OhaUm,  110 
U.  S.  15,  3  Sup.  Gt.  Rep.  495.  It  was  urged  in  that  case,  against  thi 
jurisdiction  of  the  court,  that  the  title  of  the  property  had  not  been  ju- 
dicially determined,  to  which  the  court  said: 

"It  is  not  an  objection  to  the  jurisdiction  of  equity  that  legal  questions  an 
presented  for  consideration  which  might  arise  in  a  court  of  law.  If  the  con- 
troversy be  one  in  whiah  a  court  of  equity  only  can  afford  the  relief  prayed 
for,  its  jurisdiction  is  unaffected  by  the  character  of  the  questions  involved." 

A  different  principle  is  not  asserted  in  138  U.  S.,  11  Sup.  Ct.  Rep., 
supra.  While  by  that  action  the  complainant  asked  the  removal  of  a 
cloud  from  his  title,  it  appeared  the  defendant  was  in  the  actual  possession 
of  the  property  in  controversy,  and  that  what  complainant  sought  was  pos- 
session of  his  property,  and  the  affirmance  of  his  title  thereto.  .  The  court 
held  that  as,  by  ejectment,  he  could  both  recover  the  possession  and  deter- 
mine the  title,  he  had  a  complete  remedy  at  law.  Had  there  been  some 
equitable  relief  asked,  and  justified  by  the  facts  stated,  doubtless  the 
cause  would  have  been  retained  in*  the  equity  forum.  The  ancient 
English  rule  that  one  must  thrice  maintain  his  title  by  ejectment  before 
entire  justice  will  be  awarded  him  is,  fortunately,  not  the  Ikw  here.  It 
would  appear  that  if,  in  any  case,  all  a  party  asks,  and  to  which,  under 
the  allegations,  he  would  be  entitled,  cannot  be  granted  him  by  law,  it 
does  not  afford  him  a  complete  remedy,  and  equity  then  may.  This 
certainly  is  the  rule  when  the  equitable  relief  is  prayed  in  good  faith, 
and  is  not  a  mere  incidental,  but  an  important,  issue  in  the  cause. 

It  is  also  claimed  by  defendants  that  their  acts,  as  complained  of,  con- 
stitute a  public  nuisance,  and  cannot  be  abated  by  this  action  through 
a  private  person  or  corporation.  The  law  upon  this  subject  is  clearly 
settled.  When  the  nuisance  is  a  public  one,  and  applies  alike  to  all  the 
individual  members  of  the  public,  only  the  public,  through  its  proper 
agents,  can  maintain  an  action  for  its  abatement.  An  individual  may 
maintain  the  action  when  he  suffers  some  special  damage.  The  diffi- 
culty more  often  is  to  determine  when  the  damage  suffered  by  the  individ- 
ual is  special,  and  such  as  is  not  shared  in  common  by  all  the  individuals 
of  the  community.  In  this  case,  complainant  has  alleged  a  special  damage 
in  the  detention  of  a  certain  lot  of  logs.  This  was  a  special  damage  suf- 
fered in  this  particular  instance,  in  which  other  members  of  the  com- 
munity did  not  share,  It  is  true  others  would  have  suffered  in  the 
same  way,  perhaps  to  a  different  d^ree,  had  they  attempted  to  run  logs 
down  the  river;  but,  if  what  others  might  suffer  under  the  same  circum- 
stances were  made  the  rule,  then  in  no  case  could  it  be  said  individuals 
ever  suffer  special  damages  from  a  public  nuisance.  In  the  Wheding 
Bridge  Casey  supra^  it  was  held  that  the  bridge  was  a  public  nuisance, 
and  that  the  state,  as  an  individual,  for  the  protection  of  its  individual 
interests,  and  not  as  a  state  for  the  protection  of  the  community,  could 
maintain  the  action  to  abate  it.  There  are  many  cases,  and  some  quite 
similar  to  the  case  at  bar,  in  which  an  individual  has  been  allowed  to 
bring  his  action  to  abate  a  public  nuisance  because  of  some  special  dam*- 
age  he  suffered.     I  think  the  facta  in  this  case  bring  it  within  tliat  role. 
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(kk:  Whether  the  Spokane  river  is  either  a  navigable  stream,  or  such  as  the 

iffm  'law  denominates  a  " public  highway,"  is  a  controlling  factor  in  this  cause. 
lot  k  It  is  unnecessary  to  discuss  the  old  English  rule  and  definition  of  a  nav- 
igable stream.  *  However  applicable  it  may  have  been  to  their  physical 
jg^  condition,  it  never  has  been  to  ours,  nor  have  we  adopted  it  as  law. 
Iffrf  Most  sections  of  our  timbered  country  are  traversed  by  streams  of  such 
Mp  size  that  they  may  be  utilized  for  the  economical  and  convenient  trans- 

iDTdii.         portation  of  the  timber  products.     In  fact,  without  them,  in  a  moun- 
(j^j^  tainous,  undeveloped  country,  the  timber  would  be  practically  unavail- 

(jjjj.  able  and  useless.     From  the  earliest  settlement  of  the  country,  all  the 

^gg^  streams,  where  convenient,  have  been  thus  used.     It  is  safe  to  assert  that 

^.j,  generally,  throughout  the  United  States,  all  streams  of  sufficient  size  to 

[^j,^  be  used  for  trade  in  the  transportation  of  merchandise  or  products  of 

^^  any  kind  are  public  highways,  and  free  to  the  equal  use  of  all,  and  the 

title  of  riparian  owners  to  the  bed  of  the  stream  is  subject  to  such  public 
use.  That  the  stream  is  not  meandered  by  the  government  survey  is 
immaterial,  for  the  purchase  of  its  bed  does  not  include  its  waters  or 
their  control. 

It  is  urged  that  because  defendant  Post  has  so  long  resided  upon  and 

"l,  improved  the  stream  in  question,  and  now  owns  the  land  upon  both 

i  banks,  including  the  intervening  islands,  he  now  has  the  right  to  use 

rZ  and  control  it,  practically,  as  he  will,  including  a  right  to  place  such 

•A  .  obstructions  in  the  current  for  his  own  purposes  as  will  deprive  others 

of  any  use  thereof  as  a  public  highway.     While  great  consideration  is 

due  the  adventurous  and  enterprising  pioneer,  such  a  claim  as  this 

should  not  be  conceded  to  any.     The  adoption  of  such  a  principle 

would  enslave  any  country  to  the  iron  rule  of  its  few  discoverers. 

The  defendants  assert  that  the  complainant,  a  large  milling  company, 
is  by  this  action  inequitably  asking  the  destruction  of  their  property 
and  business.  But  grant  the  defendaots  what  they  claim,  and  the  pub- 
lic generally,  desiring  to  use^  the  river,  would  be  subject  to  their  exac- 
tions. Every  man  floating  timber  down  this  stream  would  sell  to  them 
at  such  prices  as  they  might  arbitrarily  fix,  or  pay  them  tribute  for  the 
right  to  pass  on  to  other  markets.  If  such  were  the  law  the  courts 
would,  with  lagging  step,  so  enforce  it,  but  the  contrary  is  too  well  es- 
tablished to  now  leave  a  court  in  doubt  of  its  way.  In  so  far  as  the  facts 
are  developed,  they  in'dicate  that  Spokane  river  is  of  sufficient  size  and 
of  such  a  channel  as  to  be  held  a  public  highway.  If  this  indication 
is  confirmed  by  a  full  production  of  the  facts,  its  waters  must  so  far 
flow  unfettered  that  they  may  be  utilized  by  the  public  for  transporta- 
tion purposes.  I  do  not,  however,  imagine  tliis  will  result  in  any  great 
damage  to  any  of  defendants'  works,  and  at  most  only  to  some  incon* 
venience.  The  weir  spoken  of,  probably,  need  not  be  disturbed,  but  by 
a  change  or  proper  construction  of  the  boom  the  desired  end  can  be 
reached.  The  motion  for  temporary  injunction  is  refused,  the  demurrer 
is  sustained,  and  complainant  is  permitted  to  amend  its  bill,  and  costs 
against  complainant  are  allowed. 
v.60p.no.6— 28 


Digitized  by 


Google 


484  VXDEBAL  BEPOBTSBi  VoL  60. 

Thb  Nbtheb  Holms. 

HnnE  d  al.  v.  Perkins  «I  oL 

(VittHct  Cawrt,  &  D.  New  Toriu    April  M,  1898.) 

1.  DBinmsAOi^CHABTBS— Bbbth— Whbh  to  bs  Pbovidbd— Abbbkgb  or  BmniLAr 

TION. 

In  the  absence  of  any  charter  Btiimlatioii  as  to  the  time  within  which  a  berth  shall 
be  proTlded  for  a  ship  after  arrival,  it  must  be  provided  within  a  reasonable  time,  or 
within  such  time  as  usage  provides,  which  time,  by  the  ordinary  osage  of  the  port 
of  New  York,  is  iH  hours  after  notice  of  arrivaL 
S.  Samb— Charteb— Stipulations^Disgharqb— **A8  FjlBT  as  Ship  oak  Dbltvbb**— 
Duty  of  Ghabterbb—Fottb  Hatches. 

Where  the  charter  of  a  vessel  having  four  hatches  provides  that  the  ship  shall 
discharge  ^'as  fast  as  she  can  deliver,**  the  charter  saying  nothing  about  the  num- 
ber of  hatches  to  be  used,  and  the  wharves  at  which  four  hatches  can  be  simulta- 
neously worked  in  the  port  being  the  exception,  and  being  no  evidence  that  vessels 
of  such  size  are  accustomed  to  discharge  from  all  four  hatches  at  once,  the  charterer 
is  not  bound  to  provide  a  berth  where  all  foui^  can  be  used  at  once,  but  fulfills  his 
duty  by  sending  the  ship  to  such  a  reasonably  fit  berth  as  is  customary  for  her  siie 
and  class,  and  by  seeing  to  it,  at  such  berth,  that  there  are  no  hindrances  on  the 
dock,  so  that  the  vessel  may  discharge  as  fast  as  she  can  deliver*  with  the  usual 
appliances  therefor. 
Same— NoNATTBNDANOB  OF  CusTOMHOUSB  Inspbotor. 

After  a  ship  is  berthed,  and  permit  to  discharge  obtained,  the  charterer  is  liable 
for  delay  caused  by  the  nonattendance  of  a  customhouse  inspector. 

In  Admiralty.     Libel  for  demurrage. 
Convers  &  Kirlin^  for  libelants. 
C.  K.  Souther^  for  respondents. 

Brown,  District  Judge.  The  charter  of  the  Nether  Hohne  provided 
that  she  ''should  discharge  at  one  safe  berth  in  New  York  harbor,  as  oi^ 
dered  by  charterers;  any  subsequent  removal  to  be  at  charterers'  expense." 
Another  stipulation  was  that  she  should  ''be  discharged  as  fast  as  she 
can  deliver  in  ordinary  working  hours." 

The  latter  stipulation  relates  to  the  rate  of  discharge  after  she  com- 
mences; it  has  nothing  to  do  with  the  time  within  which  a  berth  should 
be  provided  after  arrival.  In  the  absence  of  any  charter  stipulation  on 
that  point,  or  as  to  when  the  laydays  begin,  the  berth  must  be  provided 
within  a  reasonable  time,  or  such  time  as  usage  prescribes.  By  the  oi^ 
dinary  usage  of  this  port,  24  hours  after  notice  of  arrival  is  allowed  for 
procuring  a  berth.  Within  the  usual  time  a  berth  at  Eighteenth  street, 
to  which  the  vessel  was  directed,  was  ready  for  her;  but  through  the  ves- 
sel's faulty  conduct  in  coming  prior  to  the  time  notified  and  then  going 
away  at  once,  instead  of  lying  alongside  and  waiting  a  few  hours,  as  she 
might  have  done,  for  the  time  appointed,  she  did  not  get  into  her  berth 
until  the  evening  of  the  11th;  and  the  discharge  was  begun  on  the  fol- 
lowing day.  It  being  high  water  from  8  to  9  o'clock  a.  m.,  she  could 
have  taken  her  berth  as  well  at  half  past  10  or  11  a.  m.  on  the  11th,  as 
at  6  p.  M.  No  demurragCi  or  towage,  is,  therefore,  allowed  for  the 
11th. 
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Cunningham,  the  stevedore,  was  employed  by  the  ship's  agents.  He 
testifies  explicitly  that  he  never  worked  more  than  two  gangs,  nor  from 
more  than  two  hatches.  The  ship  was,  therefore,  not  prepared  at  that 
dock,  to  deliver  from  more  than  two  hatches.  The  provision  of  the 
chai*ter  that  the  consignees  should  take  as  "fast  as  the  ship  can  de- 
liver," did  not  bind  them  to  take  more  than  the  ship  was  prepared  to 
deliver,  under  such  arrangements  with  the  ship's  stevedore  for  discharg- 
ing as  the  ship  herself  had  made;  since  the  ship  was  bound  to  put  the 
cargo  over  the  ship's  side.  The  respondents  are  answerable,  however, 
for  the  half  day's  delay  through  the  nonattendance  of  the  customhouse 
officer  during  the  forenoon  of  the  12th,  after  the  ship  had  obtained  a 
permit.  Carsanego  v.  Wheeler,  16  Fed.  Rep.  248.  The  master  says  that 
was  the  stevedore's  fault,  which  would  be  the  ship's  fault.  But  I  find 
that  he  is  mistaken  on  that  point.  Through  the  incumbrance  on  the 
dock  I  find,  also,  that  during  the  remaining  half  day  of  the  12th  the  con- 
signees were  not  prepared  to  receive  above  half  what  the  ship  was  prepared 
to  deliver  through  the  two  hatches  and  by  the  two  gangs  of- stevedores 
that  she  had  provided.  The  libelants  are,  therefore,  entitled  to  count 
three  quarters  of  a  day's  delay  for  December  12th,  at  Eighteenth  street. 

The  respondents  are  also  chargeable  for  one  half  of  December  18th  at 
Forty-Second  street,  which  was  lost  through  delay  in  furnishing  the  trans- 
fer permit.  The  14th  was  Sunday.  The  17th  was  unfit  to  work  through 
the  rain.  The  ship  finished  discharging  on  Saturday  the  20th  at  1:80 
p.  M.  The  testimony  shows  that  there  was  no  hindrance  or  lack  of  dili- 
gence in  the  discharge  at  Forty-Second  street  after  it  was  begun,  from 
such  hatches  as  were  in  fact  used,  namely,  two  hatches,  prior  to  the 
17th,  and  three  hatches  afterwards;  and  no  complaint  was  made  on  that 
score.     At  this  season  "ordinary  working  hours"  closed  at  sunset. 

The  libelants  contend,  however,  that  the  stipulation  of  the  charter 
that  the  ship  should  discharge  "  as  fast  as  she  can  deliver  in  ordinary 
working  hours,"  imposed  on  the  consignee  the  obligation  to  receive  from 
all  four  hatches  at  once;  and  to  send  the  ship,  moreover,  to  a  berth 
where  all  four  hatches  should  be  wotked  at  once.  This  construction,  I 
think,  is  more  rigid  than  the  ship  is  entitled  to.  The  charter  is  in  one 
of  the  ship's  own  forms.  It  bears  the  stamp  of  her  own  agents.  She  is  ' 
not  entitled  to  read  into  it,  therefore,  by  construction,  more  than  its 
language  imports.  The  charter  says  nothing  about  the  number  of  hatches 
that  are  to  be  used,  nor  the  kind  of  berth  to  which  the  charterer  is  to 
assign  the  ship.  The  wharves  at  which  four  hatches  can  be  worked  at 
once  are  the  exception  and  not  the  rule.  There  is  no  evidence  of  any 
usage  to  discharge  any  vessels  from  all  her  hatches  at  once.  The  evi- 
dence, so  far  as  it  shows  anything  on  the  subject,  and  from  the  libelants' 
own  witnesses,  is  that  only  two  hatches  were  customarily  used  at  once, 
though  this  related  probably  to  smaller  vessels.  Reported  cases  show 
that  this  stipulation  in  charters  has  been  in  use  for  at  least  20  years. 
Dahl.v.  Nelson,  6  App.  Cas.  88,  42.  In  no  case  does  it  appear  that 
such  a  construction  of  this  clause  has  ever  been  given  to  it.  In  the 
recent  case  of  The  Gknjirdas,  42  Fed.  Rep.  282,  ^flawed  l.U.  S.  App. 
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22,  48  Fed.  Rep.  768,  where  the  charter  contained  a  similar  provision, 
the  ship  was  held  entitled  to  discharge  from  two  hatches,  because  the 
proofs  showed  that  it  was  customary  for  vessels  of  her  size,  having  four 
hatches,  to  discharge  from  at  least  two  of  them  at  once.  It  was  also  held 
in  that  case  that  under  such  a  stipulation,  the  custom  applicable  to  small 
vessels  was  not  applicable  to  a  much  larger  one;  and  that  she  was  en- 
titled to  a  berth  reasonably  adapted  to  her  size,  and  to  discharge  from 
as  many  hatches  as  was  customary  with  other  vessels  of  her.  size  and 
class,  if  procurable.  Such,  I  have  no  doubt,  is  the  reasonable  construc- 
tion of  this  clause,  and  what  was  intended  by  these  parties.  Had  it 
been  designed  that  she  would  be  sent  to  a  berth  where  four  hatches 
should  be  used  at  once,  and  that  all  four  must  be  used  simultaneously, 
it  should  and  would  have  been  so  stated  in  the  charter,  as  was  done  in 
the  case  of  Orant  v.  Coverdale,'9  App.  Cas.  471-  I  think  it  certain  that 
no  shipping  men  reading  this  charter,  would  understand  from  it  any  such 
agreement  or  obligation. 

Aside  from  the  language  of  the  charter,  there  is  no  evidence  to  show 
that  vessels  of  this  size  or  class  are  accustomed  to  discharge  from  four 
hatches  at  once.  The  libelants  on  this  subject  gave  but  a  single  word  of 
testimony,  to  the  effect  that  a  wharf  might  have  been  procured  where 
four  hatches  could  be  used.  Where  such  a  wharf  was  to  be  found  was 
not  stated,  nor  whether  it  was  in  the  part  of  the  port  where  the  con- 
.  signee  under  the  discretion  given  him  had  a  right  to  direct  the  ship  for 
the  economical  transaction  of  his  business.  The  evidence  is  insufficient, 
therefore,  to  show  any  breach  or  neglect  of  duty  by  the  consignee  in  the 
selection  of  the  wharf.  The  object  of  the  charter  in  giving  such  a  dis- 
cretion to  the  consignee  is  that  the  cargo  may  be  received  at  such  place 
as  may  comport  with  necessary  economy  in  the  receipt,  sale,  or  disposal 
of  such  cargoes.  It  is  sufficient  if  the  charterer  sends  the  ship  to  a  rea- 
sonably fit  berth,  considering  her  size  and' class,  such  as  the  wharf  at 
Forty-Second  street  was.  And  the  intention  of  the  clause  in  question 
is,  in  my  judgment,  fully  met,  if  at  such  a  berth  the  charterer  sees  that 
there  are  no  hindrances  upon  the  dock  in  the  receipt  and  carrying  away 
of  the  cargo,  so  that  the  vessel  may  discharge  as  fast  as  she  can  deliver 
'  with  the  usual  appliances  therefor. 

If  the  respondents  are  held  chargeable  with  the  duty  of  discharging  at 
three  hatches,  from  the  fact  that  upon  the  ship's  demand  for  more  rapid 
discharge  they  rigged  up  means  for  discharging  from  an  additional  hatch 
on  the  afternoon  of  the  16th,  still  I  find  that  upon  computation  the 
consignees  did  not  occupy,  on  the  whole,  a  longer  time  than  a  dis- 
charge from  three  hatches  all  the  time  would  allow  them.  The  char- 
terers were  not  required  to  unload  at  night,  but  only  "  in  ordinary  work- 
ing hours."  But  the  charter  provided  that  the  vessel  should  "  work  at 
night  when  required  by  charterers,  any  extra  expense  thereby  incurred 
to  be  paid  by  charterers."  After  the  third  hatch  was  prepared  the  re- 
spondents worked  the  ship  for  three  nights,  which  presumably  equals  a 
saving  of  three  days'  time.  Charging  against  the  respondents  the  loss 
of  three  fourths  of  a  day  on  the  12th,  one  half  a  day  on  the  13th,  and  the 
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loss  of  one  day  more  for  the  use  of  only  two  hatches^  instead  of  three, 
from  the  18th  up  to  the  afternoon  of  the  16th,  there  would  be  but  2i 
days  lost  time  chargeable  against  them,  which  is  less  than  the  amount 
saved  by  night  work.  As  there  is  no  proof  that  the  ship  was  not  allowed 
to  discharge  as  fast  as  she  could  from  the  hatches  used,  the  charterers  did 
not  exceed,  therefore,  the  time  at  their  disposal  under  the  charter. 

The  extra  expense  caused  by  working  the  ship  at  night  amounted  to 
$139.70.  Such  extra  expense,  by  the  terms  of  the  charter,  was  to  be 
charged  to  the  charterer.  The  latter,  however,  contends  that  it  was 
chargeable  to  him  only  in  case  night  work  was  "required  by  him;^  and 
that  such  night  work  was  not  done  upon  the  requirement  of  the  char- 
terer, but  because  the  ship  demanded  it,  and  was  assented  to  on  con- 
dition that  the  ship  should  pay  the  extra  expense.  Language  to  that 
effect  appears  in  a  letter  of  the  respondents  in  answer  to  the  ship's  claim 
for  a  quicker  discharge,  and  in  reply  thereto.  The  discharge  at  night, 
however,  was  as  much  for  the  benefit  of  the  charterer  as  for  the  ship. 
In  the  demurrage  account  the  charterers  are  given  the  benefit  of  the 
night  work,  which  has  saved  them  about  $434,  which  they  would  other- 
wise have  been  liable  to  pay  the  ship  for  demurrage.  This  night  work 
was  "  required  "  by  them  in  order  to  avoid  the  amount  of  demurrage. 
Under  such  circumstances  it  is  the  plain  intent  of  the  charter  that  the 
charterer  should  pay  the  extra  expense  of  night  work.  It  is  like  a  sub- 
stituted expense.  Whedvmght  v.  WaJsh,  44  Fed.  Rep.  880.  The  libel- 
ants are,  therelbre,  entitled  to  a  decree  for  that  amount,  together  with  one 
towage  to  Eighteenth  street,  and  one  to  Forty-Second  street,  amounting 
to  $35;  in  all  $174.70,  with  interest.  The  libelants  not  being  success- 
ful on  the  principal  item  of  the  daim,  namely,  $1,368,  for  demurrage, 
no  costs  are  allowed. 


The  Pilot. 

United  States  v.  The  Steam  Tuq  Pilot* 
(Circuit  Court  of  Appedla,  Ninth  CircuU,    April  19, 189SI) 

FOBBTON  WaTBRS— TOWAGB  BY  FOBBION  TUOBOATS. 

The  treaty  between  the  United  Btatee  and  Great  Britain  of  Jane  15,18iA,  flzes  the 
boundary  between  the  two  countries  in  the  straits  of  San  Juan  de  Fuca  by  a  line 
following  the  middle  of  the  strait,  but  also  secures  to. each  nation  a  right  of  free 
navigation  over  all  the  waters  of  the  strait.  Held,  that  all  the  waters  north  of  the 
boundary  line  are  "foreign  waters, "  within  the  meaning  of  Rev.  St.  fl  4370,  which 
excepts  from  the  penalty  therein  imposed  against  foreign  tugboats  towing  vessels 
of  the  United  States,  cases  where  the  towing  is,  in  whole  or  in  part,  within  or  upon 
foreign  waters.  48  Fed.  Rep.  819,  reversed. 
{aylUOma  by  the  Court) 

Appeal  from  the  District  Court  of  the  United  States  for  the  District  of 
Washington!  y  Northern  Division. 
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Libel  by  the  United  States  against  the  British  tug  Pilot  for  Tiolauoh 
of  section  4370,  Bev.  St  Decree  for  libelant  for  $643  and  costs.  48 
Fed.  Rep.  319.     The  owner  appeals.     Reversed. 

Burke,  SJiepard  &  Woo(b,  {Ttm.  R.  Shepard^  of  counsel,)  for  appellant. 

P.  H,  Winston^  for  appellee. 

Before  Gilbebt,  Circuit  Judge,  and  Dbady  and  Hawley,  District 
Judges. 

Gilbebt,  Circuit  Judge.  On  the  2d  day  of  May,  1891,  the  British 
tug  Pilot  spoke  the  American  bark  Valley  Forge  in  the  straits  of  San 
Juan  de  Fuca  at  a  point  about  ten  miles  from  the  entrance  of  the  straits, 
and  three  miles  off  Port  Vancouver,  in  the  province  of  British  Columbia. 
The  bark  was  an  enrolled  vessel,  engaged  in  coastwise  trade,  and  was 
proceeding  on  her  voyage  from  San  Francisco  to  Port  Angeles.  A  con- 
tract was  made  between  the  captains  of  the  two  vessels,  by  which  it  was 
agreed  that  the  tug  should  tow  the  bark  to  Port  Angeles,  where  the  bark 
would  exchange  her  certificate  of  enrollment  for  a  register  to  entitle  her 
to  clear  for  a  foreign  port,  and  then  should  tow  her  to  Departure  bay,  a 
British  port,  thence  back,  through  the  straits,  to  the  sea.  After  picking 
up  the  bark,  the  tug  towed  her  along  the  Vancouver  shore,  a  distance  of 
38  or  40  miles,  and  thence  across  the  straits  to  Port  Angeles.  The 
greater  part  of  the  towing  was  upon  waters  north  of  the  middle  line  of 
the  channel  which  separates  the  state  of  Washington  from  Vancouver's 
island.  The  bark  lay  at  Port  Angeles  until  the  6th  day  of  May,  when 
the  tug  was  libeled  by  the  United  Stat^  for  violation  of  section  4370  of 
the  Revised  Statutes.  That  section  contains  the  act  of  July  18,  1866, 
entitled  *^An  act  to  prevent  smuggling  and  for  other  purposes,"  and  the 
amendment  to  the  same  by  the  act  of  February  25,  1867.  It  reads  as 
follows : 

"Sec.  4370.  All  steam  tugboats  not  of  the  United  States,  found  employed 
in  towing  documented  vessels  of  the  United  States  plying  from  one  port  or 
place  in  tbe  same  to  another,  shall  be  liable  to  a  penalty  of  fifty  cents  per  ton 
on  the  measurement  of  every  such  vessel  so  towed  by  them,  respectively, 
which  sum  may  be  recovered  by  way  of  libel  or  suit.  This  section  shall  not 
apply  to  any  case  where  the  towing,  in  whole  or  in  part,  is  within  or  upon 
foreign  waters." 

The  question  is  presented  whether  the  waters  of  the  straits  of  San  Juan 
de  Fuca,  lying  north  of  the  dividing  line  between  the  United  States  and 
British  Columbia,  are  "foreign  waters,"  within  the  meaning  of  the  stat- 
ute. By  the  treaty  between  the  United  States  and  Great  Britain  of  June 
15,  1846,  the  boundary  Jine.between  the  possessions  of  the  two  nations 
is  made  to  run  through  the  middle  of  the  straits.  By  the  same  treaty, 
however,  it  is  stipulated  that  the  entire  straits  shall  be  open  and  free  to 
both  countries  for  the  purposes  of  navigation,  so  that  the  vessels  of  each 
may  sail  anywhere  upon  either  side  of  the  line;  and  under  this  provis- 
ion it  is  contended  that  the  waters  north  of  the  line  cannot  be  considered 
foreign  waters,  but  that  all  the  waters  of  the  straits  are  common  to  both 
nations.  We  do  not  so  construe  the  effect  of  the  treaty.  Notwithstand- 
ing  the  license  of  free  navigation  over  the  whole  of  the  straits,  which  is 
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reserved  to  each  of  the  contracting  parties,  a  definite  line  of  division  is 
adopted,  which  determines  the  limit  of  jurisdiction  of  each  nation.  All 
waters  north  of  the  line  are  British  waters,  suhjiect  to  the  control  and  do- 
minion of  Great  Britain.  All  waters- south  of  the  line  are  American 
waters,  and  are  under  the  jurisdiction  of  the  United  States.  The  privi- 
l^e  of  free  navigation  exercised  by  each  nation  of  the  waters  of  the  other 
is  in  the  nature  of  an  easement,  which  in  no  way  affects  the  question  of 
the  jurisdiction.  The  decree  of  the  district  court  which  is  appealed  from 
is  itself  a  declaration  of  the  doctrine  of  the  exclusive  jurisdiction  of  each 
nation  over  its  own  half  of  the  waters  of  the  straits;  otherwise  it  is  not  per- 
ceived that  a  British  tug  could,  for  an  act  committed  upon  the  American 
side  of  the  line,  be  made  subject  to  a  penalty  imposed  by  the  laws  of  the 
United  States.  The  word  "foreign''  means  belonging  to  another  nation 
or  country;  belonging  to  or  subject  to  another  jurisdiction.  The  waters 
of  the  straits  north  of  the  boundary  line  belong  to  and  are  subject  to  the 
jurisdiction  of  Great  Britain,  and  hence  are  foreign  waters.  The  United 
States,  although  having  a  right  of  free  navigation,  has  no  jurisdiction 
over  them,  except  so  far  as  regards  its  own  citizens.  The  case  of  The 
ApoUon,  9  Wheat.  362,  is  relied  upon  by  the  appellee  as  supporting  the 
doctrme  that  no  part  of  the  waters  of  the  straits  can  be  considered  foreign 
to  either  British  or  American  vessels.  The  question  which  arose  in  that 
case  was  whether  a  French  vessel,  which  had  entered  and  anchored  in 
the  St  Mary's  river,  and  then  proceeded  out  to  sea  and  to  a  Spanish 
port,  had  entered  American  waters,  so  as  to  be  required  to  make  entry 
at  the  customhouse  of  that  district,  under  section  29  of  the  collections 
act  of  1799.  The  St.  Mary's  river  being  the  boundary  between  the 
United  States  and  the  Spanish  possessions,  upon  the  general  principles 
of  the  law  of  nations  its  waters  were  common  to  both  nations  for  the  pur- 
poses of  navigation.  The  court,  without  deciding  whether  any  of  the 
waters  of  the  river  were  American  waters,  held  that  the  true  exposition 
of  the  twenty-ninth  section  was  that  it  meant  to  compel  an  entry  at  the 
customhouse  of  all  vessels  coming  into  our  waters,  being  bound  to  our 
ports,  and  that  the  Appollon  had  not  entered  American  waters,  within 
the  meaning  of  that  statute.  It  is  proper  to  note  that  the  evident  object 
of  the  amendment  contained  in  section  4370  of  the  statute  is  in  harmony 
with  the  construction  which  we  have  adopted.  The  law,  as  originally 
enacted,  did  not  embody  the  exception  in  regard  to  towage,  in  whole  or 
in  part,  upon  foreign  waters.  Upon  the  petition  of  **  owners  of  tugs  and 
vessels  on  the  lakes  and  rivers  of  the  northern  frontier,"  the  amendment 
of  February  25, 1867 ,  was  made.  Its  purpose  was  to  avoid  the  diflSculty 
and  inconvenience  which  attended  the  application  of  the  statute  upon 
the  lakes  of  the  northern  frontier,  where,  as  in  the  straits  of  San  Juan  de 
Fuca,  the  boundary  line  is  a  fixed  line,  but  in  practical  navigation  its 
position  upon  the  waters  would  always  be  difficult  to  locate  with  certainty. 
The  decree  is  reversed,  and  the  case  is  remanded,  with  instructions  to 
dismiss  the  libel,  and  to  enter  a  decree  for  claimant. 


Digitized  by 


Google 


440  7EDEBAL  BBPOBTER,  yoL  60. 

DuNSMUiB  V.  Brabbhaw,  Ck>llector  of  CastomB. 
(CireuU  Cowt  qf  AppeaU,  Ninth  CirmU,    April  10,  i880L) 

Shifptng— PuBLio  Rbgulations—Towagb  bt  Fobbion  Tuos.        . 

Under  Rev.  St.  0.  8.  $  4870,  imposing  a  penalty  afi^ainst  foreign  tngs  towing 
American  yessels  from  one  American  port  to  another,  except  where  the  towing  is 
partly  in  foreign  waters,  a  British  tug  is  not  liable  where  the  towing  Is  done  partly 
on  the  British  side  of  the  straits  of  San  Jaan  de  Fuca,  even  though  it  might  have 
been  done  entirely  on  the  American  side,  In  the  absence  of  any  allegation  that 
the  British  waters  were  entered  ooUusively  or  for  the  purpose  of  evading  the 
statute. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District  of 
Washington,  Northern  Division. 

The  Lome,  a  British  tag,  was  seized  by  the  collector  of  the  district  of 
Puget  sound,  under  the  provisions  of  section  4370,  Rev.  St.  U.  S.,  for 
an  alleged  illegal  towing  of  the  ship  Oriental,  a  documented  vessel  of  the 
United  States,  Irom  the  high  aeas  through  the  straits  of  San  Juan  de 
Fuca  and  the  waters  of  Puget  sound  to  Tacoma,  in  the  state  of  Washing- 
ton. The  owner  of  the  tug  paid  under  protest  a  fine  of  $884,  and 
brought  this  libel  to  recover  the  same  as  having  been  illegally  exacted. 
The  respondent  answered,  alleging  that,  although  a  portion  of  the  tow- 
ing was  upon  the  British  side  of  the  boundary  line  between  the  United 
States  and  the  British  possessions,  it  was  not  necessarily  so,  and  that  it 
might  all  have  been  done  upon  the  American  waters.  A  demurrer  to 
this  defense  was  overruled,  and  a  decree  entered  dismissing  the  libel, 
upon  the  ground  that  none  of  the  waters  are  "foreign  waters,"  within  the 
meaning  of  the  statute. 

Burkey  Shepard  &  Wooda^  {Thomas  R.  Shepard^  of  counsel,)  for  appel- 
lant. 

Patrick  H.  Windon^  U.  S.  Dist.  Atty. ,  for  appellee. 

Before  Gilbert,  Circuit  Judge,  and  Deady  and  HawleYi  District 
Judges. 

Gilbert,  Circuit  Judge.  The  principles  decided  by  this  court  in  the 
case  of  The  PUot,  50  Fed.  Rep.  437,  govern  the  decision  of  this  case.  The 
additional  defense  that  the  towing  might  all  have  been  done  upon  the 
American  side  of  the  boundary  line,  and  without  entering  foreign  waters, 
can  make  no  difference  with  the  result.  It  is  not  aUeged  that  the  foreign 
waters  were  entered  collusivdy,  or  for  the  purpose,  on  the  part  of  the 
tug,  of  evading  the  statute.  The  decree  is  reversed,  frith  instructions  to 
sustain  the  demurrer  to  the  answer  and  for  further  p  oceedings. 
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The  Columbia.. 

TTiOTBD  States  v.  Ths  Goluhbta* 

idreuit  Court  cf  Atn>€al8,  Second  CireiOU    February  18. 1898.) 

PXNALTIBSH-FORVBITUBBS— PaSSBNOER  ACf^OVBRLOADIKO— SbOTION  4486,  RbV.  ST. 

Ob  the  OTidenoe  the  court  found  that  the  steamboat  Columbia,  libeled  by  the 
government  for  cariying  passengers  in  excess  of  the  number  stated  in  her  certifi- 
cate of  inspection,  and  held  in  fault  by  the  district  court,  did  not,  on  the  trip  in 
question,  carry  more  passengers  than  her  certificate  allowed,  and  that  the  decree 
of  the  district  court  should  therefore  be  reversed,  and  the  libel  dismissed.  89  Fed. 
Bep.  817,  reversed. 

In  Admiralty. .  Libel  by  the  United  States  against  the  steamboat  Co- 
lumbia for  violation  of  section  4465,  Rev.  St.  The  Columbia  was  al- 
lowed to  carry  3,000  passengers,  and  no  more.  The  libel  alleged  that 
on  one  trip  she  had  carried  677  in  excess  of  the  number  stated  in  her 
certificate  of  inspection.  The  district  court  decreed  for  the  libelant,  (39 
Fed.  Rep.  617;)  and  the  claimant  appealed  to  the  circuit  court  for  the 
eastern  district  of  New  York,  which  aCBrmed  pro  forma  the  decree  of  the 
district  court,  and  claimant  appealed  to  this  court.     Reversed. 

Blair  &  Rudd,  (^Benjamin  F.  Blair ^  of  counsel,)  for  appellant- 

Jesse  Johnaovij  U.  S.  Dist.  Atty. 

Before  Wallace  and  Lacombe,  Circuit  Judges. 

IiAcbMBE,  Circuit  Judge.  The  circumstances  under  which  the  count 
was  made  by  the  two  passengers  at  Far  Rockaway  were  such  as  to  make  ab- 
solute accuracy  impossible.  It  did  not  need  the  testimony  of  the  govern- 
ment inspectors,  whom  the  claimant  called  as  experts,  to  show  that  a  count 
of  a  crowd  moving  rapidly  in  a  mass  over  a  wide  gang  plank,  and  mov- 
ing  away  from  the  observer,  could  be  but  an  approximation  only.  Be- 
sides errors  likely  to  result  from  displacement  of  positions  as  some  one 
turns  back  to  return,  there  is  the  highly  probable  error  that  some  will 
pass^  whom  the  observer  does  not  count,  and  the  error  resulting  from  a 
consciousness  of  that  iact  on  the  part  of  the. observer,  and  his  effort, 
perhaps  unconsciously,  to  correct  it.  Manifestly,  it  cannot  be  as  ac- 
curate as  a  count  of  articles  that  can  be  handled  and  sorted,  when  that 
count  is  conducted  under  circumstances  which  admit  of  its  being  done 
deliberately.  It  appears  from  the  evidence  that  the  company  running 
the  Columbia  had  issued  complimentary  season  tickets  to  the  number 
of  nearly  300.  Holders  of  such  might  have  been  on  the  Columbia  that 
day,  and  left  no  tangible  evidence  of  their  presence.  But  such  tickets 
were  issued  almost  entirely  to  persons  in  a  similar  line  of  business, — 
railroad  men  and  others  more  or  less  closely  affiliated  in  business  with 
the  company.  Very  few  of  such  tickets  would  be  shown  on  any  one 
trip.  It  also  appeared  that  the  president  or  general  agent  of  the  com- 
pany, the  master,  or  purser  might  pass  a  friend  on  board  without  a 
ticket,  and  sometimes  did  s6;  but  there  would  be  very  few  such  instan* 
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ces  on  any  one  trip,  and  the  evidence  does  not  show  that  there  were 
more  than  four  on  this  particular  trip.  It  must  be  presumed  that  the 
passengers  who  presented  mone}*^  instead  of  tickets  when  they  came 
aboard  would  subsequently  get  their  tickets  from  the  purser,  as  he  testi- 
fies they  did;  for  otherwise  they  would  be  without  the  poupons  entitling 
them  to  a  return  trip.     Except,  then,  for  the  very  few  who  held  sea-  | 

son  tickets  or  were  passed  as  personal  friends  of  the  four  officers  above 
named,  every  passenger  the  Columbia  carried  that  day  left  aboard  her  a  \ 

tangible  evidence  of  his  presence.     A  count  of  these  tickets,  if  deliber-  i 

ately  and  honestly  made,  would  be  plainly  entitled  to  greater  credit 
than  the  tally  made  by  the  two  passengers  at  Far  Rockaway.  The 
count  of  tickets  before  Jewell's  wharf  was  reached  was  evidently  made 
in  haste,  so  that  the  number  on  board  might  be  known  before  the  boat 
made  her  landing.     Three  men — the  purser,  assistant  purser,  and  super-  i 

intendent — bunched  the  tickets;  and  they  each  testify  that  they  put  100 
in  each  bunch,  (save  one,  containing  14.)  The  superintendent  and 
others  counted  the  bupches,  and,  assuming  each  to  contain  100,  made  j 

out  the  number  of  tickets  to  be  2,214.  Of  course,  this  did  not  account 
for  such  passengers  as  had  paid  cash,  but  had  not  yet  obtained  their 
tickets  from  the  purser.  The  counters  at  JewelPs  wharf,  whose  enumer- 
ation was  made  under  more  favorable  circumstances  than  the  one  at  Far 
Rockaway,  and  which  seems  to  have  commended  itself  to  the  district  i 

judge,  showed  650  to  680.  This  would  make  the  total  number  2,864  to 
2,894.     There  was,  however,  another  count  made  of  the  tickets.     The  ' 

purser  is  required  to  make  a  return  to  the  company  of  each  round  trip,  | 

showing,  not  only  how  many  passengers  were  carried,  but  whal  they  i 

paid  and  where  they  came  from.     This  is  not  begun  till  after  the  boat  I 

has  made  her  last  landing,  and  all  passengers  are  aboard*     To  do  it  the  , 

tickets  must  be  all  sorted,  and  counted  separately,  under  their  separate 
classes.  The  return  of  this  round  trip  is  in  evidence,  and  testified  to  by 
the  purser  and  assistant  purser,  who  made  it  up.  The  district  judge 
discredited  this  return  because  he  found  it  "impossible  to  conclude  from 
the  purser's  testimony  that  there  is  any  certainty  that  the  tickets  counted 
by  him  when  making  his  return  were  all  the  tickets  that  had  been  tftken 
in  on  that  day."  We  think  he  must  have  overlooked  the  evidence  given 
by  the  assistant  purser.  It  abundantly  appears  from  the  testimony  that 
only  the  purser  and  the  assistant  purser  took  tickets  from  incoming  pas- 
sengers, and  both  testify  positively  that  they  turned  in  all  the  tickets 
they  took,  which  were  first  deposited  in  a  heap  on  the  desk  in  the  purs- 
er's office,  and  subsequently  bunched*     It  is  no  doubt  true,  as  the  dis- 


trict judge  suggests,  that  the  officers  of  the  boat  wer< 


the  boat,  just  as  the  complaining  witnesses  were  bia£  3d  against  it  by  rea- 


son of  the  discomfort  which  induced  their  counting, 
they  had  when  they  made  their  complaint  that  the; 


to  share  in  any  recovery.  But  where  the  testimony  of  witnesses  is  rea- 
sonable in  itsdf,  and  is  given  without  any  indicatioi  of  untruthfulness, 
mere  bias  does  not  seem  to  us  sufficient  for  conclu  ing,  as  the  district 
attorney  suggests  in  his  brief,  that  they  deliberately  i  stained  600  tickets. 


biased  in  favor  of 


and  the  knowledge 
would  be  entitled 
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or  abstracted  them  from  the  purser's  room,  and  then  perjured  themselves 
to  hide  their  fraud.  It  is  a  suggestive  fact  that  these  witnesses  were 
not  cross-examined  on  this  point.  Apparently,  there  was  nothing  in 
the  manner  in  which  they  gave  their  evidence  to  excite  suspicion.  A 
trial  judge  has  the  opportunity,  which  an  appellate  court  has  not,  of 
hearing  and  seeing  the  witnesses;  but  in  this  case,  for  all  that  appears, 
the  purser's  return  was  discredited  by  the  district  judge  because  the  purs- 
er's testimony,  standing  by  itself,  did  not  establish  the  fact  that  such 
return  included  all  the  tickets.  As  he  does  not  refer  to  the  very  positive 
testimony  of  the  assistant  purser,  which,  when  taken  in  connection  with 
the  purser's,  does  establish  that  fact,  we  must  conclude  that  he  over- 
looked it. 

It  being  established  that  the  purser  and  assistant  had  before  them 
tickets  representing  all  passengers  on  board,  except  the  very  few  hold- 
ing season  tickets  or  "passed"  as  friends  of  the  officers,  it  is  only  neces- 
sary to  see  what  they  did  with  them.  The  bunched  tickets  taken  in  at 
the  different  landings  were  kept  in  different  places  on  the  purser's  desk. 
They  were  first  counted  to  determine  how  many  were  taken  aboard  at 
each  landing,  and  the  result  minuted  on  the  back  of  the  return,  which 
is  the  usual  custom.  It  was  conceded  on  the  trial  that  by  an  error  92 
elevated  railroad  tickets  were  put  under  the  heading  of  Jewell's  wharf, 
instead  of  pier  6.  Correcting  this  error,  the  back  of  that  paper  shows 
the  number  of  passengers  as  follows: 

Taken  at  West  Twenty-Second  street     .  -  ...       834 

Taken  at  West  Tenth  street    -..-..  559 

Taken  at  pier  6--..  -.•79i 

Taken  at  Jewell's  wharf         •        •  -  •  -  .  671 

2.855 

All  the  tickets  were  also  assorted  and  recounted  under  different  classes, 
viz.,  those  sold  by  the  boat,  the  various  connecting  railroads,  etc., 
with  this  result: 

Passengers  paying  cash  .•-••-•93 
Passengers  having  ordinary  round-trip  tickets         •   .       •  •  2»529 

Passengers  having  single  tickets  np         -  •  •  •  -50 

Passengers  having  tickets  from  railroads     •  •  •  •  826 

2,998 

This  corresponds  exactly  with  the  figures  on  the  back  of  the  return 
made  before  the  reassortment,  because  the  back  does  not  contain  50 
'^ single  up"  tickets  which  were  sold  by  the  agent  at  Rockaway  for  the 
return  trip,  nor  93  purser's  tickets,  representing  cash.  Adding  these 
items  (143)  to  the  aggregate  by  landings,  the  result  is  2,998.  The  evi- 
dence indicates  that  the  passengers  down,  who  did  not  return  by  boat, 
w#re  more  in  number  than  those  who  boarded  her  at  Far  Rockaway  for 
the  first  time  to  make  the  up  trip  only;  and  as  we  see  no  reason  to  as* 
sume  that  those  who  held  season  tickets  or  came  aboard  on  ''pass"  ex- 
ceeded 60  (the  return  shows  there  were  4  only)  the  return  indicates  that 
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she  did  not  carry  in  excess  of  3,000  passengers  on  {he  day  in  qnestion. 
Of  the  two  enumerations,  presented  respectively  by  the  libelant  and  the 
steamboat,  we  are  of  opinion  that  the  clear  preponderance  of  proof  is  in 
favor  of  the  latter.  The  decree  is  reversed,  and  case  remanded  to  the 
circuit  court  with  instructions  to  dismiss  the  libel. 


The  William  Crane. 
MsRRYMAN  et  al.  V.  The  William  Cbanb. 
(ZHatrfet  Courtj  D.  Maryland.    November  18, 1889.) 

Shipping— Bamagb  to  Freight— Stowagb  ov  Cargo. 

Cotton  stowed  on  the  main  deck  of  a  large  coasting  steamship  for  a  voyage  from 
Savannah  to  Baltimore,  under  the  upper  deck,  in  a  space  between  the  main  deck 
and  the  upper  deck,  inclosed  by  the  iron  bulwarks  and  by  strong  shutters  and  bulk- 
heads, held  to  be  properly  stowed,  although  not  under  the  hatches  of  the  main 
deck.  Held  that,  the  stowage  being  in  a  protected  place,  and  customary  and  proper, 
the  cotton  could  not  be  said  to  be  carried  *^on  deck,**  and  the  steamship  was  not 
liable  for  damages  from  sea  water,  caused  by  an  unusual  storm,  which  flooded  the 
decks,  and  broke  down  the  bulkhead,  and  tore  away  the  protections. 

{Syllabus  by  the  Court.) 

In  Admiralty.     Libel  by  Merryman  &  Co.  against  the  steamer  Wil* 
Ham  Crane  for  damage  to  cargo. 
Fishery  Bruce  &  F^her^  for  libelants. 
Wm.  P.  WhytCj  for  respondent. 

Morris,  District  Judge.  This  is  a  libel  to  recover  for  damage  by  sea 
water  to  80  bales  of  cotton  shipped  on  the  steamer  William  Crane,  to 
be  carried  from  Savannah  to  Baltimore.  The  decision  of  this  case  de- 
pends upon  whether  the  cotton  was  stowed  in  a  place  on  the  steamer 
where,  under  the  bill  of  lading,  it  might  rightly  be  placed.  The  Wil- 
liam Crane  is  a  large,  iron  steam  propeller,  intended  for  the  coastwise 
trade,  and  above  her  main  deck  has  an  upper  deck,  on  the  top  of  which 
are  structures  containing  pilot  house,  officers'  quarters,  and  staterooms  for 
passengers.  Along  the  sides  of  the  ship  this  upper  deck  is  not  altogether 
permanently  inclosed,  but  may  be  inclosed  when  required  for  carrying 
cargo.  The  space  between  the  main  and  upper  deoks  is  seven  feet  in 
height.  Four  feet  of  this  height  is  permanently  defended  by  the  iron  bul- 
warks and  rail  of  the  ship,  and  the  remaining  three  fe  t  between  the  rail 
and  the  upper  deck  has  wooden  shutters,  which  can  fa  ^  tightly  fitted  in, 
and  made  fast  between  the  permanent  uprights  which 
deck,  thus  inclosing  the  entire  space.    The  middle  of  th 


upport  the  upper 

ship  between  the 

main  and  the  upper  deck  is  occupied  by  permanent  strictures  containitig 


the  engine  room  and  quarters  for  the  engineers  and  other 
way  on  each  side*    The  forward  end  of  each  alleyway  is 


bulkhead  with  doors.    It  was  in  these  alleyways  that  t  e  cotton  involved 


,  leaving  an  alley- 
dosed  by  a  heavy 
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in  this  controversy  was  stowed.  It  was  raised  somewhat  from  the  deck 
by  dunnage,  and  was  kept  in  place  by  uprights,  which  left  a  narrow  gang- 
way alongside  the  engine  room  house.  On  the  voyage  from  Savannah 
to  Baltimore  the  steamer  encountered  a  severe  storm,  and  shipped  a 
heavy  sea  on  the  starboard  side  near  the  bow,  and  just  forward  of  the 
bulkhead  inclosing  the  starboard  alleyway.  The  wave  boarded  the  ves- 
sel with  such  force  that  it  flooded  the  forward  main  deck,  broke  down 
the  bulkhead  on  the  starboard  side,  wrenched  off  seven  feet  of  the  wooden 
shutter  next  to  it,  and,  crossing  the  ship,  burst  open  the  iron  cargo  ports 
in  the  bulwarks  on  the  port  side,  and  carried  away  a  portion  of  the  port 
rail.  The  water  flooded  the  starboard  alleyway,  and  saturated  the  cot- 
ton so  that  it  suffered  damage  to  the  extent  of  $10  a  bale.  There  was 
also  a  portion  of  the  same  shipment,  containing  13  bales,  which  was  placed 
upon  the  open  deck,  forward  of  the  bulkheads,  in  the  space  between 
them  and  the  forecastle,  which  were  damaged  by  the  same  sea.  As  to 
these  13  bales  the  owners  of  the  steamship  admit  her  liability,  and  have 
tendered  payment  of  the  damage.  The  owners  of  the  steamship  deny 
their  liability  for  the  damage  to  the  80  bales  of  cotton  stowed  between 
the  upper  and  main  decks,  contending  that  it  was  properly  stowed,  and 
that  the  damage  was  caused  by  a  peril  of  the  sea,  within  the  exception  in 
the  bill  of  lading. 

The  libelants  rely  upon  the  established  rule  that  a  clean  bill  of  lad- 
ing such  as  was  given  upon  the  shipment  of  this  cotton  imports  that  the 
goods  are  to  be  carried  under  deck,  and  not  on  deck.  The  Delaware j  14 
Wall.  579.  They  contend  that,  as  the  cotton  was  not  under  hatches  be- 
low the  main  deck,  its  stowage  does  not  gratify  the  contract.  Unques- 
tionably, on  sailing  vessels,  "under  deck"  is  held  to  mean  beneath  the 
hatches,  in  the  place  devoted  to  the  under-deck  cargo.  On  a  sailing 
vessel  no  other  place  is  protected  from  the  spray  and  water,  and  in  no 
other  place  can  cargo  be  placed  so  as  to  leave  the  decks  free  and  unob- 
structed for  the  handling  of  the  sails  and  the  navigation  of  the  ship. 
But  on  steamers  navigating  our  inland  and  coastwise  waters  on  short 
voyages  this  is  not  the  rule,  because  the  reason  for  it  ceases.  The  size 
and  stability  of  such  steamers  enables,  them  to  carry  extensive  upper 
works,  built  high  above  the  main  deck^  and  they  have  no  need  to  keep 
the  main  deck  clear  for  handling  sails,  or  for  any  of  the  requirements  of 
navigation.  Goods  placed  upon  the  main  deck  in  such  steamers  are  as 
safe  as  those  placed  below,  if  the  space  thus  used  is  sufflciently  protected, 
and  provided  the  goods  are  not  of  such  weight  as  to  disturb  the  proper 
trim  of  the  ship.  This  has  frequently  been  declared  to  be  the  rule.  It 
was  so  held  in  The  Neptune^  6  Blatchf.  194;  Hanis  v.  Moody,  30  N.  Y. 
266;  OiMty.  Ellis,  11  111.  579.  It  is  matter  of  common  observation 
that  cargo  is  constantly  so  carried  on  such  steamers. 

The  question  in  this  case,  to  my  mind,  is  therefore  not  whether  the 
cotton,  was  carried  under  the  hatches  of  the  main  deck,  but  whether  it 
was  carried  in  a  protected  place,  under  cover,  and  where  experience  had 
demonstrated  it  would  be  safe.  The  alleyways  under  the  upper  deck, 
inclosed  with  the  wooden  shutters  already  described,  were  designed  in 
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the  planning  of  the  ship  a^  a  place  for  carrying  cargo.  The  cnbical  con- 
tents of  these  spaces  was  included  in  ascertaining  the  tonnage  of  the  ves- 
sel by  the  custom-house  authorities.  It  is  not  suggested  that  carrying 
cargo  there,  if  it  be  of  the  proper  weight,  in  any  manner  makes  the  ship 
less  seaworthy.  Cotton  in  bales  is  not  damaged*  by  a  slight  wetting, 
and  its  light  weight  in  proportion  to  its  bulk  makes  it  proper  to  be  car- 
ried on  .the  upper  part  of  a  vessel.  It  seems  to  me,  then,  that  the  only, 
question  is  whether  or  not  the  construction  of  the  shutters  on  the  sides 
and  the  bulkheads  in  front  of  these  alleyways  was  such  as  to  be  reason- 
ably safe  as  a  protection  from  the  waves  which  the  ship  might  be  ex- 
pected to  encounter.  Considering  the  location  was  in  the  midship  sec- 
tion of  a  large  steamer,  and  considering  the  elevation  above  the  surface 
of  the  sea,  I  am  of  opinion  that  the  shutters  and  bulkheads  were  suflS- 
cient  in  strength  for  the  purpose  for  which  the  builders  of  the  steamer 
designed  them.  It  is  objected  that  the  space  was  not  sufficiently  in- 
closed because  the  after  ends  of  the  alleyways  were  not  protected  by 
bulkheads,  and  that  a  sea  coming  aboard  from  astern  would  reach  the 
cotton,  but  the  fact  is  that  nearly  the  whole  width  of  the  stern  was  filled 
up  by  the  passenger  saloon,  which  nearly  closed  the  after  ends  of  the 
alleyways,  and  it  could  hardly  be  that  any  but  a  small  amount  of  spray 
could  reach  the  cotton  from  that  direction.  In  this  case  the  proof  shows 
that  the  water  which  caused  the  damage  came  with  great  violence  from 
near  the  starboard  bow,  and  not  from  the  stem.  It  is  true  that  on  this 
voyage  the  bulkhead  was  bursted  in,  and  a  portion  of  one  shutter  torn 
away,  but  the  violence  of  the  wave  must  have  been  extraordinary,  and 
the  occurrence  an  exceptional  one,  such  as  will  occasionally  do  great 
damage  to  the  strongest  vessel.  The  testimony  of  the  master,  who  has 
been  navigating  this  steamer  for  four  years,  carrying  cotton  in  the  same 
manner,  is  that  he  never  had  such  cotton  damaged,  either  before  or 
since  this  voyage,  and  the  testimony  of  a  number  of  other  witnesses  who 
are  familiar  with  the  business  of  similar  steamers  carrying  cotton  from 
Savannah  to  northern  ports  is  that  their  experience  justifies  them  in 
considering  such  a  location  on  the  vessel  as  safe  for  cotton  as  below  the 
hatches  of  the  main  deck.  I  do  not  think  the  libelants  are  entitled  to 
recover  for  the  damsge  to  the  80  bales  sued  for  in  their  libel. 
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The  John  Swan. 

MuRBAY  et  al.  V.  The  John  Swan. 

^  ScHUYLEB  et  al.  V.  Same. 

(DUMct  Caun,  S.  D.  New  Yi/rk.    April  26, 1893.) 

Balyagb—Firb  on  Bulkhead— Apprbhbnsioh  of  Djlngbb— Exobssivb   Sboubitt  — 
Costs. 

Fire  broke  out  in  a  bnildlDg  near  a  bulkhead,  witbin  40  or  60  feet  of  whioh  lay 
the  barken  tine  John  Swan.  Two  tugs,  coming  up,  were  requested  by  the  only  i)er- 
Bon  on  the  ship  to  tow  her  into  the  stream,  which  was  done;  one  of  the  tugs  re- 
maining by  her,  as  her  anchor  dragged  somewhat.  Before  the  tugs  had  hauled  the 
vessel  out,  the  city  Are  boat  arrived.  Events  proved  that  the  fire  traveled  away 
from  the  ship,  and  that  there  was  no  absolute  necessity  for  hauling  her  into  the 
stream.  HeidL,  that  at  the  time  the  service  was  begun  there  was  such  reasonable 
apprehension  of  danger  as  made  it  proper  to  remove  the  ship ;  that  the  service, 
therefore,  was  a  salvage  service,  though  of  small  merit;  and  $125  was  awarded  to 
one  tug,  and  $75  to  the  other,  costs  being  refused  to  one  tug  because  she  had  exacted 
security  in  the  sum  of  $5,000. 

In  Admiralty.     Libel  for  salvage. 
Goodrich,  Deady  &  Goodrich,  for  the  Henry  A.  Peck. 
Owen,  Gray  &  Sturges,  for  the  Quaker  City. 
Wing,  Shaudy  &  Putnam^  for  the  John  Swan. 

Bbown,  District  Judge.  On  June  1 , 1 891 ,  the  barkentine  John  Swan, 
loaded  and  ready  for  sea,  lay  on  the  north  side  of  the  wharf  at  the  foot 
of  North  Sixth  street,  WiUiamsburgh.  Between  11  and  12  p.  m.  a  fire 
broke  out  in  the  street  and  in  a  building  stretching  across  from  North 
Sixth  to  North  Seventh  streets  a  short  distance  from  the  bulkhead  at 
the  bead  of  the  slip.  The  stern  of  the  ship  was  some  40  or  50  feet  dis- 
tant from  this  bulkhead.  The  tugs  Henry  A.  Peck  and  the  Quaker 
City  in  the  East  river,  observing  the  fire,  made  their  way  thither.  The 
Peck  arrived  first.  One  of  her  hands  was  sent  to  the  Swan  to  ascertain 
if  help  was  desired.  No  one  was  on  board  of  her  except  a  watchman, 
who  was  asleep;  being  roused,  he  asked  that  the  ship  be  towed  out. 
The  Quaker  City  had  by  that  time  arrived;  both  tugs  got  out  hawsers 
to  the  ship  and  towed  her  out  in  the  stream,  where  she  was  anchored. 
The  Peck,  finding  that  the  anchor  dragged  some,  remained  by  her;  the 
Quaker  City  left  for  other  employment. 

The  claimants  contend  that  the  vessel  was  in  no  danger,  and  that 
the  service  was  of  no  value.  The  witnesses  for  the  Peck  aflBrm  that 
smoke  and  sparks  were  flying  about  the  vessel.  The  claimants  contend 
that  this  is  a  gross  misrepresentation;  their  testimony  is,  that  at  least 
from  half  an  hour  after  the  tugs  arrived,  when  their  witnesses  were  on 
the  scene,  the  wind  was  setting  up  river  and  on  shore,  so  as  to  carry 
any  fire  sparks  away  from  the  ship.  The  fire  extended  two  blocks  to 
the  northward;  and  not  at  all  to  the  southward;  it  was  hotter  and  fiercer 
at  North  Seventh  street  than  at  North  Sixth.     Some  bagging  and  bar- 
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rels  on  the  bulkhead  between  caught  fire,  and  were  more  or  less  con- 
sumed. A  line  of  loaded  ciEtrs,  which  was  on  the  North  Sixth  street 
wharf  running  parallel  with  the  ship  at  a  distance  of  about  35  feet  from 
her,  was  not  removed  during  the  fire,  and  the  cars  were  not  damaged. 
About  the  time  the  tugs  were  hauling  the  ship  out  of  her  berth,  the  city 
fire  boat  Seth  Low  came  up  river,  and  waiting  below  until  t^e  ship  was 
hauled  out,  then  went  into  the  slip  alongside  the  North  Sixth  street 
pier  as  far  up  as  the  bulkhead,  remained  there  several  hours,  and  played 
upon  the  fire  until  it  was  subdued,  her  stern  occupying  a  part  of  the 
berth  in  which  the  ship  had  been  before. 

Whether  a  service  is  a  salvage  one  or  not,  is  not  to  be  determined  by 
what  is  ascertained  or  judged  after  the  event.  It  is  enough  that  at  the 
time  the  service  is  rendered,  the  vessel  is  in  a  "situation  of  actual  appre- 
hension though  not  of  actual  danger."  TheRaikes^  1  Hagg.  Adm.  246.  See 
The  Alaska,  23  Fed.  Rep.  597,  607,  608,  and  cases  there  cited.  At  the 
time  this  service  was  begun,  I  have  no  doubt  that  the  removal  of  this 
ship  was  a  proper  and  necessary  act;  not  in  the  sense  that  there  was  a 
certainty  of  danger  or  loss,  but  such  a  reasonable  apprehension  of  dan- 
ger as  made  it  prudent  to  remove  her.  That  was  requested  by  the 
watchman,  the  only  person  in  charge.  It  could  not  then  be  known  how 
fiercely  the  fire  might  rage,  or  how  much  it  might  spread  along  the 
bulkhead  or  the  wharf.  The  fire  boat,  it  is  true,  appeared  on  the  spot 
before  the  ship  got  out  into  the  stream;  and  it  is  now  seen  that  it  would 
have  been  quite  suflScient  had  the  ship  been  merely  hauled  out  to  the 
end  of  the  wharf  and  made  fast  there.  The  presence  of  the  fire  boat 
inside  of  the  slip,  and  between  the  bulkhead  and  the  ship,  would  have 
been  a  complete  protection  from  danger,  as  the  captain  of  the  Quaker 
City  stated.  While  these  circumstances  do  not  deprive  the  service  of  a 
salvage  character,  they  make  it  one  of  small  merit.  It  involved  no  dif- 
ficulty or  danger  to  the  tugs;  the  service  was  short,  except  that  the  Peck 
lay  by,  as  was  proper,  when  the  anchor  was  dragging.  The  damage 
to  the  Swan  and  the  loss  of  ropes  and  some  other  articles  in  the  course 
of  the  service,  as  testified  to,  amount  to  S84.  Taking  all  these  circum- 
stances into  account,  I  think  $125  to  the  Peck,  and  $75  to  the  Quaker 
City,  will  be  a  suflBcient  award  for  the  services  rendered.  But  as  the 
claimants  were  required  by  the  Peck  to  give  security  in  the, grossly  ex* 
cessive  amount  of  $5,000,  I  do  not  award  her  costs. 
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OoenH-BoGKBT  Fu  IN  Equitt— DigxissiJL  AFTBB  Rbfusal  ov  Pbsumivaxt  IvjiTiro- 

TION. 

If,  after  a  decree  refasing  a  preliminary  injunction,  the  plaintiff  dlBmisa  the 
hill,  the  docket  fee  of  130  upon  final  hearing  la  taxable  for  the  toUoitor  of  tba  pxe- 
TaiUng  party. 

In  Equity. 

Statement  by  Hammond^  District  Judge: 

The  bill  in  this  case,  with  some  20  exhibits  thereto,  was  filed 
December  3,  1891.  It  was  simply  an  injunction  bill  to  enjoin  the 
defendant  company  from  violating  the  provisions  of  a  certain  contract 
claimed  to  exist  between  the  parties  for  the  compressing,  storage,  and 
insurance  of  cotton;  the  prayer  of  the  bill  being  stated  in  various  forms 
to  meet  the  different  stipulations  of  the  contract.  The  usual  process  of 
subpoena  waa  issued  the  same  day,  requiring  the  defendant  to  appear, 
etc.,  on  the  first  Monday  in  January,  1892.  On  the  day  the  bill  was 
filed  the  plaintiff  moved  for  a  restraining  order  until  motion  for  prelimi- 
nary injunction  could  be  heard,  which  was  denied.  It  then  moved  for 
the  preliminary  injunction,  and  a  decree  was  entered  setting  down  the 
motion  for  hearing  and  argument  on  Decembers,  1891,  before  the  court, 
'^  when  and  where  the  defendant  is  required  to  be  present,  and  show  cause, 
if  any  it  have  or  know,  why  such  preliminary  injunction  should  not  be 
granted."  Notice  of  this  motion  and  decree  was  issued,  which,  with  the 
subpoena  to  answer,  was  served  on  defendant  the  following  day.  The 
defendant  entered  its  appearance  by  its  solicitors  on  the  day  fixed,  when 
the  motion  for  a  preliminary  injunction  was  fully  and  elaborately  argued 
by  counsel  here  and  from  a  distant  city,  and  the  matter  taken  under 
advisement  for  further  consideration  by  the  court.  On  December  11, 
1891,  the  record  shows  that  the  parties  again  came  before  the  court  ''by 
their  respective  solicitors,  when  the  cause  came  on  for  determination 
upon  a  motion  of  complainant  for  a  preliminary  injunction  heretofore 
made  herein,  and  argued  at  a  previous  day  of  the  term;  and  the  said 
motion,  upon  full  consideration,  is  by  the  court  hereby  overruled,  and 
the  preliminary  injunction  denied.''  Afterwards,  on  January  19, 1892, 
after  the  day  for  defendant  to  answer,  complainant  moved  the  court  for 
leave  to  dismiss  the  cause,  ''which  motion  is,  for  satisfactory  reasons  to 
the  court  appearing,  hereby  granted,  and  this  cause  dismissed."  De- 
fendant did  not  demur  to  nor  answer  the  bill,  nor  was  a  pro  canfesso  en- 
tered at  the  January  rule  day.  In  taxing  the  costs  against  complainant 
the  clerk  has  included  an  item  of  $20  docket  fee  to  defendant's  solicit- 
ors, and  plaintiff  moves  to  retax  by  striking  out  this  item.  The  other 
items  of  the  taxation  are  conceded  to  be  correct.  Section  983  of  the 
United  States  Revised  Statutes  prescribes  what  shall  be  deemed  "costs" 
in  the  federal  courts  as  between  the  parties  to  a  suiU  It  is  as  follows: 
V.60F.no.6— 29 
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"The  bill  of  fees  of  the  clerk,  marshal,  and  attorney,  and  the  amonnt  paid 
printers  and  witnesses,  and  lawful  fees  for  exemplifications  and  copies  of  pa- 
pers necessarily  obtained  for  use  on  trials,  in  cases  where  by  law  costs  are  re- 
coverable In  favor  of  the  prevailing  party,  shall  be  taxed  by  a  judge  or  clerk 
of  the  court,  and  be  included  and  form  a  portion  of  a  judgment  or  decree 
against  the  losing  party. " 

Sections  823-857,  Id.,  prescribe  the  "fees"  taxable  in  favor  of  attor- 
neys, court  officers,  jurors,  witnesses,  printers,  etc.,  how  they  may  be 
taxed  and  recovered,  by  whom  and  how  paid,  and  the  various  regulations 
pertaining  to  the  same  in  suits  in  which  the  United  States  is  a  party.  The 
portion  of  section  824,  Id,,  prescribing  the  "fees  of  attorneys,  solicitors, 
and  proctors,"  under  which  the  taxation  was  here  made,  is  as  follows: 

"On  a  trial  before  a  jury  in  civil  or  criminal  causes,  or  before  referees,  or 
on  a  final  hearing  in  equity  or  admiralty,  a  docket  fee  of  twenty  dollars. 
*  *  *  In  cases  at  law,  where  judgment  is  rendered  without  a  jury,  ten 
dollars.    In  cases  at  law,  where  the  cause  is  discontlnuedt  five  dollars." 

J.  P.  Houston,  for  the  motion. 
Metcalf  &  Walker^  opposed. 

Hammond,  District  Judge,  (after  staling  (he  fads  a$  above,)  The  ques- 
tion involved  in  this  motion  was  first  considered  by  me  in  1883,  in 
Ooodyear  v.  Sawyer,  17  Fed.  Rep.  2,  where  in  six  causes  in  equity  the 
solicitor's  docket  fee  was  objected  to.  Answers  were  filed  in  all  the 
cases,  and  replications  in  two  of  them.  In  one  only  had  there  been  a 
decree  upon  the  merits,  and  an  account  ordered,  but  this  cause  was  after- 
wards dismissed  by  the  plaintiflf.  In  another  of  the  cases  the  dismissal 
by  the  plaintiflF  was  "without  prejudice;"  in  the  third  case  the  dismissal 
was  by  complainant  at  his  costs,  and  in  the  other  three  cases  there  was 
no  order  or  decree  disposing  of  them,  though  plaintiff  paid,  or  assumed 
to  pay,  the  costs,  and  claimed  that  they  had  been  dismissed  in  the  clerk's 
office.  Upon  a  full  review  of  all  the  cases,  and  on  examination  of  the 
law  of  costs  in  chancery  suits  in  England,  as  well  as  in  the  federal  courts 
of  this  country  before  the  act  of  February  26,  1853,  chapter  80,  (10  St. 
at  T^rge,  pp.  161,  162,)  from  which  the  above-cited  sections  of  the  Re- 
vision were  compiled,  the  taxation  of  the  docket  fees  in  all  these  cases 
was  sustained,  both  upon  principle  tod  authority,  although  the  reported 
decisions  on  the  subject  were  found  to  be  conflicting.  Again,  in  1886, 
the  same  question  arose  here  in  Partee  v.  Thomas^  27  Fed.  Rep.  429, 
where,  after  the  overruling  of  the  defendants'  demurrer  to  the  biU,  they 
answered,  and  before  replication  was  filed  the  plaintiff  died,  and  the 
cause  was  dismissed  on  motion  of  the  defendants  for  want  of  revivor 
or  of  prosecution.  As  reported,  the  decision  shows 
yet,  as  a  matter  of  fact,  there  were  eight  similar  cales  brought  at  the 
same  time  by  the  same  plaintiff  against  various  def  ndants.  Like  de- 
murrers were  overruled  in  all  of  them,  with  leave  1  >  answer,  etc.,  but 
no  answer  was  filed  in  any  of  the  other  cases.  Th| 
was  the  same  in  all,  including  the  solicitor's  $20  docki 
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stricken  out.  Upon  full  consideration  again  of  this  subject  these  mo- 
tions were  overruled,  and  the  taxation  of  the  docket  fees  sustained.  In 
the  opinion  in  that  case  I  said: 

'*!  have  not  the  least  doubt  that  congress  meant  to  give*  in  every  equity 
and  admiralty  case,  a  taxed  fee  of  twenty  dollars,  whenever  and  however  it 
was  finally  ended,  (with  the  single  exception  specifically  mentioned  in  the 
statute,)  and  that  it  did  not  intend  to  merely  provide  a  fee  for  the  ceremony 
of  trying  the  case  before  the  j^dge  on  its  merits,  leaving  all  other  services 
unprovided  for,  and  without  any  fee  at  all,  and  devolving  upon  the  court  in 
these  cases  to  determine,  on  facts  not  in  the  record,  whether  or  not  they  were 
80  far  tried  on  the  merits  as  to  be  charged  for  in  the  bill  of  costs;  and  thus 
substituting  those  words  *  tried  on  the  merits'  for  *  final  hearing,'  as  used  in< 
the  statute." 

Since  this  decision  there  have  been  but  three  cases  reported  upon  the 
exact  question:  WigUm  v.  Brainerd^  28  Fed.  Rep.  29,  where  the  docket 
fee  was  denied  in  a  suit  dismissed  "for  want  of  prosecution;"  but  the 
report  does  not  show  the  facts,  nor  what,  if  anything,  bad  ever  been  done 
in  the  case.  In  Central  Trust  Co.  v.  Wabash^  etc,j  Ry,  Oo.j  32  Fed.  Rep. 
684, — ^an  action  to  foreclose  the  mortgage  on  the  defendant  company,  the 
property  being  in  the  hands  of  receivers, — Gilliland,  by  petition,  inter- 
vened for  damages  from  fire  caused  by  a  locomotive  operated  by  them. 
On  a  reference  to  a  master  proof  was  taken  and  the  claim  established 
and  allowed,  but  the  petitioner  was  denied  a  docket  fee  to  his  solicitor 
because  "the  hearing  was  had  upon  an  incidental  or  collateral  issue  that 
arose  in  the  progress  of  a  foreclosure  suit."  In  Ryan  v.  OoMj  Id. ,  754, 
after  bill,  answer,  and  replication,  the  case  was  dismissed,  without  prej- 
udice, on  complainant's  motion,  with  costs  to  defendants.  The  case 
arose  in  the  southern  district  of  New  York,  and  Judge  Laoombe,  in  his 
opinion,  says: 

"  The  decisions  upon  this  point  are  numerous  and  conflicting.  In  the  views 
expressed  by  Judge  Hammond  in  Partee  v.  Thomas,  supra,  I  entirely  concur; 
but  the  prior  decisions  in  this  circuit  are  controlling  of  the  question  here,  and 
the  docket  fee  must  be  disallowed." 

Counsel  for  plaintiff  here  in  his  brief  says:  "It  is  my  impression  that 
the  bill  was  not  filed  until  after  the  application  for  a  preliminary  injunc- 
tion was  refused."  In  this  his  "impression"  is  entirely  at  variance  with 
the  facts  of  the  case  as  shown  by  the  record.  Nor  could  the  motion  have 
been  made  even,  or  any  step  whatever  have  been  taken  in  regard  to  it,  or 
concerning  the  cause  at  all  in  any  way,  until  after  the  bill  was  filed.  In- 
deed, the  very  institution  of  an  equity  cause  is  the  filing  of  complain- 
ant's bill.  Sup.  Ct.  Eq.  Rules  11  and  12.  Even  the  subpoena  to  an- 
swer only  issues  for  such  defendants  as  are  named  in  the  prayer  for  pro- 
cess, (rule  23,)  "and  if  an  injunction,  or  writ  of  ne  exeat  regno,  or  any 
other  special  order  pending  the  suit,  is  required,  it  shall  also  be  specially 
asked  for,"  (rule  21.)  It  is  wholly  inconceivable  how  a  plaintiff  in 
equity  could  move  for  a  preliminary  injunction,  or  a  court  could  act 
upon  such  a  motion,  in  the  absence  of  his  bill  showing  what  he  wanted 
enjoined,  or  agftinst  whom  he  desired  such  injunction  to  operate.  Rule 
25  prescribes  the  practice  "whenever  an  injunction  is  asked  for  by  the 
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bill,"  and  provides  that  "special  injunctions  shall  begrantable only  upon 
due  notice  to  the  other  party,  by  the  court  in  term,  or  by  a  judge  tiiereof 
in  vacation,  after  a  hearing,  which  may  be  ez  parte  if  the  adverse  party 
does  not  appear  at  the  time  and  place  ordered."  Evidently  this  cause 
was  dismissed  as  a  direct  consequence  of  a  denial  to  the  plaintiff  of  its 
motion  for  this  injunction.  The  only  object  of  the  bill,  which  was  under 
oath,  and  drawn  with  the  utmost  care  and  at  great  length,  and  fortified 
by  many  documents  filed  as  exhibits,  was  to  enjoin  the  defendant  com- 
press company  from  violating  the  terms  of  a  certain  contract  alleged  to 
exist  between  the  parties.  Its  suit  for  this  purpose  was  presented  to  the 
court  by  the  bill  in  the  strongest  possible  light;  and  the  plaintiff,  with  | 

good  reason,  no  doubt,  wisely  concluded  that,  if  a  preliminary  injunc-  | 

tion  could  not  be  obtained  upon  its  own  showing,  undefended  by  an- 
swer or  proof  of  its  adversary,  it  would  be  useless  to  expect  a  perpetual 
injunction  at  the  end  of  prolonged  litigation.  Such  being  the  case,  and 
the  voluntary  dismissal  of  the  cause  being  the  direct  result  of  the  liction 
of  the  court  in  denying  the  motion  of  the  plaintiff,  the  reasoning  in 
Goodyear  v.  Savryer,  svpra^  and  Parke  v.  Thow/as^  mpraj  will  support  the 
taxation  of  the  docket  fee  to  the  solicitor  here,  although  no  answer  or 
demurrer  was  filed  as  in  those  cases  respectively.  And,  indeed,  in  sev- 
eral of  the  reported  cases  in  which  such  docket  fees  were  denied,  the  rul- 
ings seem  to  have  been  upon  the  ground  that  the  termination  of  the  par- 
ticular case  was  due  solely  to  the  action  of  the  parties,  uninfluenced  by, 
and  not  the  result  of,  any  action  by  the  court  therein.  Thus  in  Coy  v. 
Perkins^  13  Fed.  Rep.  Ill,  112,  where  there  was  an  appearance  by  de- 
fendant, who  filed  a  demurrer  to  the  bill,  which  was  never  acted  upon 
by  the  court,  so  far  as  the  report  shows,  and  several  terms  afterwards 
the  cause  was  dismissed  by  direction  of  complainant,  the  solicitor's  docket 
fee  was  denied  by  Gray  and  Lowell,  JJ.,  but  the  argument  used 
there  certainly  supports  my  ruling  here.  -Mr.  Justice  Gray,  in  the 
opinion,  says: 

"We  are  of  opinion  that  upon  the  face  of  the  statute  the  intention  of  the 
legislature  is  manifest  that  it  is  only  where  some  question  of  law  or  fact  in- 
volved in  or  leading  to  the  final  disposition  actually  made  of  the  case  has  been 
submitted,  or  at  least  presented  to  the  consideration  of  the  court,  that  there 
can  be  said  to  have  been  a  final  hearing  which  warrants  the  taxation  of  a 
solicitor's  or  proctor^s  fee  of  $20;  as,  for  instance,  where  the  court,  on  mo- 
tion and  argument,  dismisses  for  irregularity  an  appeal  from  the  district 
court,  as  in  the  case,  before  Mr.  Justice  Nelson,  of  Hajjford  v.  Griffith^  3 
Blatchf.  79;  or  where  the  plaintiff  discontinues,  after  the  court  has  substan* 
tially  decided  the  merits  of  the  case,  either  by  an  opinion  expressed  at  the 
hearing  upon  t^e  merits,  as  in  the  case  of  The  Bay  Cityi  before  Judge  Brown, 
3  Fed.  Rep.  47,  or  by  a  previous  interlocutory  decree,  as  In  Goodyear  Dental 
Vulcanite  Co.  v.  Osgood,  [2  Ban.  &  A.  529,1  decided  by  Judge  Sheflby  in 
February,  1877." 

So  in  the  brief  report  of  Lode  Co.  v.  CWrin,  14  Fed.  Rep.  269,  it  aj)-    • 
pears  that  the  plaintiff  voluntarily  discontinued  the  case  after  answer 
filed,  and  the  solicitor's  docket  fee  was  held  not  to  be  tffccable,  because 
^'  there  was  no  hearing  and  decision  of  the  court."    And  in  McLean  v. 
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Cfceri,  23  Fed.  Rep.  861,  a  demurrer  to  the  bill  had  been  overruled,  with  ' 
leave  to  answer.  After  the  answer  was  filed,  and  while  the  case  was 
pending  upon  bill  and  answer,  (as  the  report  would  seem  to  indicate,) 
the  plainti 6^  applied  for  a  taxation  of  this  solicitor's  docket  fee  against 
the  defendant,  and  it  was*  of  course,  under  all  the  cases,  except  perhaps 
in  New  York,  properly  denied,  for  the  suit  was  still  pending  in  the 
courts,  the  decree  upon  the  demurrer  resulting  not  in  the  termination  of 
the  cause,  but  its  further  litigation.     Judge  Brown  says: 

*'But  in  determining  wliat  has  been « a  trial  or  final  hearing '  which  will  au- 
thorize the  taxation  of  a  docket  fee,  we  think  that  regard  should  be  had  to 
the  result  of  such  hearing  or  trial,  and  that  we  should-  treat  that  only  as  a 
final  hearing  in  law  wliich  is  a  final  hearing  in  fact  Hence  if,  in  tliis  case, 
the  demurrer  had  been  sustained,  and  the  bill  dismissed,  the  hearing  of  such 
demurrer  would  have  undoubtedly  been  a  final  hearing,  within  the  meaning 
of  section  824." 

So  in  Mercartney  v,  Crittenden^  24  Fed.  Rep.  401,  a  demurrer  was  over- 
ruled, and  defendants  answered,  and  subsequently  plaintiff  voluntarily 
dismissed  his  bill  without  prejudice.  Judge  Sawyer  held  the  solicitor's 
docket  fee  not  taxable,  saying: 

"Had  there  been  a  final  decree  entered  upon  the  ruling  on  the  demurrer, 
without  further  pleadings,  the  hearing  on  the  demurrer  might  well  have  been 
regarded  as  a  •  final  hearing, '  contemplated  by  the  act.  But  the  decree  dismiss- 
ing the  bill  was  not  in  consequence  of  the  decision  on  the  demurrer." 

And  in  Gomolidatedy^etCj  Co.  v.  American^  etc.j  Cb.,  24  Fed.  Rep.  658, 
the  solicitor's  docket  fee  was  not  held  taxable  in  a  cause  voluntarily  dis- 
missed by  the  complainant  after  issue  joined  by  answer  and  replication 
and  before  proof;  but  the  dismissal  was  "  without  the  determination  of 
any  question  in  the  case  by  the  court,"  and  "  before  any  hearing  either 
interlocutory  or  final."  In  Andrem  v.  Cole^  20  Fed.  Rep.  410,  a  final 
decree  was  obtained  upon  pro  confesso  without  answer  or  demurrer,  and 
the  court  held  this  docket  fee  taxable,  because  "  the  consideration  of  the 
bill  is  a  hearing,  and  is  final  when  it  results  in  the  final  disposition  of 
tlie  cause."  In  like  manner  the  docket  fee  was  held  taxable  in  TheAlert^ 
8  Fed.  Rep.  620,  where  a  vessel  was  seized  in  a  proceeding  in  rem,  and 
the  case  discontinued  by  libelant's  consent,  and  the  vessel  released  upon 
payment  of  his  claim  and  costs  before  claim  or  answer  by  the  owners. 
"  Such  a  motion,  [to  release  the  vessel,]  when  granted,  terminates  the 
cause,  so  far  as  the  vessel  is  concerned;  and  the  hearing  thereon  is  deemed 
a  final  hearing,  within  the  principle  of  the  case  of  Hayford  v.  Griffith,  3 
Blatchf.  79,"  where  the  dismissal  was  upon  a  motion  for  an  omission  to 
file  security  for  costs. 

It  is  not  deemed  necessary  to  further  review  the  cases,  as  they  are  all 
cited  in  Ooodyear  v.  SavyyeVy  mprn,  and  Partee  v.  Thomas,  supra^  though 
for  a  somewhat  different  purpose  than  in  the  case  at  bar;  and  in  thus 
distinguishing  them  I  do  not  wish  to  be  understood  as  at  all  abandon- 
ing my  opinion  expressed  in  those  two  decisions,  that  this  docket  fee  is 
taxable  in  every  equity  and  admiralty  cause,  "  whenever  and  however  it, 
was  finally  ended," — ^that  such  was  the  intention  of  the  statute,  and  its 
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reasonable  construction,  as  evidenced  by  the  general  law  of  equity  costs 
in  England,  in  our  courts  before  the  fee-bill  act  of  1853,  and  almost  all 
the  earlier  cases  under  the  act,  and  many  of  the  later  ones.  But  it  is 
not  necessary  to  decide  this  case  alone  upon  that  broad  construction, 
since  it  falls  equally  within  the  distinction,  which  seems  to  be  well  rec- 
ognized, that  where  the  termination  of  such  suit  is  the  result  or  conse- 
quence of  a  ruling  of  the  court  upon  any  question  of  law  or  fact  properly 
presented  for  decision,  no  matter  in  what  form,  and  irrespective  of  the 
state  of  the  pleadings  after  bill  or  libel  filed,  the  solicitor's  docket  fee  of 
$20  is  taxable  with  the  other  costs,  whether  the  tei'mination  be  by  dis- 
missal or  otherwise,  or  obtained  at  the  instance  of  one  party  or  the  other, 
or  by  the  action  of  the  court  m/ero  motu.     Motion  overruled. 


Elliott  v.  Shulbr  ei  dl. 

{Circuit  Court,  TT.  D.  North  Carolina.    April  20, 1892.) 
L  Rbhotal  or  Causes— Special  Pbogebdino  bt  Adkikistbation— Sale  or  BBAXf 

ESTATB. 

A  special  proceeding  by  an  administrator  to  obtain  a  license  to  sell  the  real 


tate  of  his  intestate  for  the  payment  of  debts  is  within  the  act  of  congress  provid- 

the  removal  of  **■  any  suit  of  a  civil  nature,  at  law  or  in  equity,  **  from  a  state 

to  a  federal  court,  though  the  federal  court  could  not  have  had  original  jurisdiction 


of  the  proceeding. 

a.  8amb— Nature  of  PBOCEEDnra—fiQuiTABLB  'Jurisdiotiok. 

Though  such  proceeding  be  treated  by  the  state  court  as  equitable  in  its  nature, 
yet,  not  coming  within  any  of  the  recognized  heads  of  equitable  jurisdiction,  it 
must,  on  removal,  be  placed  on  the  law  docket  of  the  federal  court. 

8.  Same— WArvER  of  Objections. 

The  proceeding  having  been  removed  on  the  petition  of  defendant,  she  thereby 
waived  all  questions  pertaining  to  the  jurisdiction  of  the  federal  court,  except  the 
total  absence  of  jurisdiction. 

4b  Same — ^Lands  of  Intestate—Sale  fob  Debts. 

Lands  purchased  by  a  defaulting  cashier  with  the  funds  of  his  bank,  and  caused 
by  him  to  be  conveyed  to  his  wife,  are  not  within  Code  N.  C.  S  1446,  describing  the 
real  estate  of  a  decedent  which  may  be  sold  for  the  payment  of  his  debts  on  the  ap- 
plication of  his  administrator  as  beine  **all  rights  of  entry  and  rights  of  action,  and 
aU  other  rights  and  interests  in  lands,  tenements,  and  hereditaments,  which  he 
may  devise,  or  by  law  would  descend  to  his  heirs,  ^  since  the  cashier  never  acquired 
any  legal  or  equitable  estate  in  the  lands  so  purchased. 

5.  Same— Following  Trust  Funds. 

In  such  case  plaintiff's  remedy  is  by  an  equitable  proceeding  to  charge  the  land 
in  the  hands  of  the  wife  with  a  trust  for  the  satisfaction  of  the  claims  of  the  bank; 
a  form  of  relief  which  cannot  be  afforded  by  the  federal  court  in  the  present  pro- 
ceeding. 

e.  Same— Descendible  Bstatb. 

An  allogation  that  intestate  at  the  time  of  his  death  was  entitled  to  a  vested  re- 
mainder in  fee  of  the  residence  place  in  which  his  widow,  the  defendant,  has  a 
life  estate,  is  sufficient  as  an  allegation  of  an  estate  in  the  intestate  **wbich  by  law 
would  descend  to  his  heirs, "  within  said  section  1M6,  making  the  same  liable  for 
the  payment  of  his  debts. 

At  Law.  A  special  proceeding  by  the  plaintiff,  as  administrator,  to 
obtain  a  license  to  sell  the  lands  of  his  intestate  to  procure  assets  for  the 
payment  of  debts,  commenced  in  Catawba  superior  court,  and  removed 
to  this  court  by  nonresident  defendants.     Motion  on  the  part  of  the 
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plaintiff  to  remand  to  state  court.     Motion  on  the  part  of  defendants  to 
dismiss  the  proceeding.     Both  motions  denied. 

C.  A.  Oilley  and  Chaa.  Price^  for  plaintiff. 

BurweU  &  Walker  and  F.  W.  Stevena^  for  defendants. 

Dick,  District  Judge.  From  an  examination  of  the  duly-^tified 
transcript  of  the  process,  pleadings,  papers,  and  record  transmmed  to 
this  court  by  the  clerk  of  the  superior  court  of  Catawba  county,  I  find 
the  following  uncontroverted  facts  as  to  the  condition  of  this  case  in  the 
state  court  at  the  time  of  removal  into  this  court:  A  special  proceed- 
ing was  commenced  by  the  plaintiff  against  the  defendants  in  said  su- 
perior court  before  the  clerk,  by  a  summons  duly  issued  on  the  24th  of 
April,  1891,  notifying  the  defendants  to  appear  within  20  days  after 
the  service  of  the  summons,  and  answer  the  complaint  to  be  filed  in  the 
clerk's  office;  and,  if  they  failed  to  comply,  the  plaintiff  would  apply 
to  the  court  for  the  relief  demanded  in  the  complaint.  The  complaint 
was  filed  on  the  27th  of  April,  1891.  As  it  appeared  upon  affidavit 
that  the  defendants  were  nonresidents  of  the  state,  constructive  service 
of  process  was  duly  made  under  an  order  of  publication.  An  answer 
was  filed  by  Mrs.  Shuler,  one  of  the  defendants,  on  June  24,  1891. 
On  the  same  day  a  sufficient  petition  and  bond  was  filed  by  Mrs.  Shuler 
in  the  said  superior  court  before  the  clerk,  praying  for  the  removal  of 
this  case  to  this  court.  The  petition  and  bond  were  in  conformity  with 
the  act  of  congress,  and  the  clerk  at  once  made  an  order  for  removal. 
From  this  order  the  plaintiff  prayed  an  appeal  to  the  superior  court  in 
term  time;  and  at  a  subsequent  term  of  said  court  the  judge  affirmed  the 
order  of  the  clerk,  and  made  a  further  order  of  removal  of  this  case  to 
this  court.  A  duly-certified  transcript  of  the  pleadings  and  proceedings 
in  the  said  state  court  was  filed  in  the  office  of  the  clerk  of  this  court 
October  13,  1891.  At  the  October  term  of  this  court,  1891,  the  coun- 
sel of  plaintiff  made  a  motion  to  remand  to  the  state  court,  insisting 
that  this  court  could  not  acquire  jurisdiction  of  this  case,  as  the  re- 
moval statutes  only  applied  to  cases  of  such  a  nature  as  could  be  orig- 
inally commenced  in  a  federal  court.  This  motion  was  overruled,  with 
leave  to  the  counsel  of  plaintiff  to  renew  the  motion  at  the  next  term. 
As  the  motion  has  been  renewed  at  this  term,  I  deem  it  proper  to  set 
forth  my  reasons  for  now  affirming  my  former  decision. 

Congress  has  conferred  upon  the  United  States  courts  jurisdiction  to 
hear  and  determine  all  cases  and  controversies  of  whatsoever  nature  that 
arise  between  citizens  of  different  states,  and  authorized  parties  entitled 
by  law  to  apply  for  the  removal  of  such  cases  and  controversies  from 
state  courts  into  the  United  States  circuit  courts,  even  in  cases  where 
the  latter  courts  could  not  have  original  jurisdiction  of  such  controver- 
sies. This  privilege  conferred  by  the  removal  statutes  may  be  claimed 
as  to  all  suits  in  state  courts,  whether  of  limited  or  general  jurisdiction, 
and  cannot  be  ousted  or  annulled  by  the  statutes  of  states  assuming  to 
confer  jurisdiction  exclusively  upon  their  own  courts  in  matters  of  local 
administration.     The  superior  court,  before  the  clerk  in  which  this  spe- 
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cial  proceeding  was  pending  at  the  time  the  petition  for  removal  was 
filed,  was  a  court  vested  by  law  with  judicial  cognizance  of  the  subject- 
matter  and  parties.  This  case  certainly  comes  within  the  meaning  of 
the  act  of  congress  providing  for  the  removal  of  suits  from  state  courts 
to  the  circuit  courts  of  the  United  States.  Railway  Co,  v.  WhilUm^  13 
WalU270;  Qaines  v.  FxietUeSy  92  U.  S.  10;  Hess  v.  Rer/noldSj  118  U.  S. 
78,  y  Sup.  Ct.  Rep.  377;  Gark  v.  Bever,  189  U.  S.  103,  11  Sup.  Ct. 
Rep.  468;  MarshaU  v.  Holmes,  141  U.  S.  589,  12  Sup.  Ct.  Rep.  62. 

The  motion  of  the  counsel  of  defendants  to  dismiss  the  case  for  the 
want  of  jurisdiction  is  more  difficult  to  determine.  I  was  at  first  sur- 
pris'ed  at  such  a  motion,  as  the  counsel  making  it  had  so  ably  and  vig- 
orously resisted  the  motion  to  remand;  and  it  at  once  occurred  to  me 
that,  if  a  motion  to  dismiss  were  allowed,  the  jurisdiction  of  both  courts 
would  be  defeated,  and  the  plaintiff  would  be  deprived  of  the  benefit  of 
a  suit  which  could  not  be  instituted  in  any  other  court  or  in  any  other 
manner  than  it  was  begun.  Upon  the  questions  of  law  presented  I 
heard  with  pleasure  the  arguments  of  counsel  on  both  sides,  and  I  have 
carefully  considered  their  well-prepared  briefs,  and  will  now  announce 
my  opinion  on  the  matter.  The  complaint  of  the  plaintiff  as  adminis- 
trator, setting  forth  the  statements  and  facts  required  by  the  state  stat- 
ute (Code,  §  1436*)  and  praying  the  court  for  a  license  to  sell  the  bonds 
mentioned  to  make  assets  for  the  payment  of  the  debts  of  his  intestate, 
brought  the  case  fully  within  the  jurisdiction  of  the  superior  court, 
and  gave  that  court  judicial  cognizance  of  the  subject-matter,  and  au- 
thorized it  to  proceed  to  acquire  jurisdiction  over  all  parties  interested 
in  said  lands.  The  state  law  conferred  upon  the  plaintiff  this  right, 
which  did  not  exist  at  the  common  law,  and  prescribed  a  specific  mode 
of  procedure  to  enforce  it,  and  now  that  the  case  has  been  properly  re- 
moved from  the  state  court  such  right  should  be  enforced  in  this  court 
according  to  the  state  laws,  as  far  as  is  consistent  with  the  forms  and 
modes  of  procedure  observed  and  practiced  in  United  States  courts,  so  as 
to  give  efi'ect  to  this  state  policy  and  laws.  Clark  v.  SmUhy  13  Pet.  195; 
U,  S.  V.  Otbfian,  1  Hughes,  313.  In  federal  courts  a  special  proceed- 
ing, like  the  one  before  us,  is  regarded  as  a  proceeding  in  r^n,  in  which 
sufficient  representations  in  the  petition  filed  call  into  exercise  the  ja- 
risdiction  of  the  court  in  which  the  case  is  instituted.  Qrimum  v.  Astor^ 
2  How.  319;  Flarmtine  v.  Barton,  2  Wall.  210;  Mohr  v.  Manierre,  101 
U.  S.  417;  In  the  case  of  Hudacm  v.  Coble,  97  N.  C.  260, 1  S.  E.  Rep. 
688,  the  supreme  court  of  this  state  announces  the  doctrine  that  "a  pro- 
ceeding to  sell  lands  for  assets  to  pay  the  debts  of  |  decedent  is«essen- 
tially  equitable,  and  the  court  has  all  the  power  of  i  court  of  equity  to 
accomplish  the  purpose.*'  This  doctrine  may  be  ap  plicable  in  the  su- 
perior court  of  this  state,  which  can  ascertain,  adj  ist,  and  determine 
legal  and  equitable  rights  and  principles  in  the  sami  civil  action  or  spe- 

^  Ck>de  N.  C.  %  1436,  provides  that,  ^  when  the  peraoaal  estate  of  i  deoedent  is  insuiflcieat 
to  pay  all  his  debts,  including  the  charges  of  administration,  tl  i  exeoutor,  administra- 


tor, or  ooUector  may,  at  any  time  after  the  grant  of  letters,  ap||y 
of  the  county  whero  the  land,  or  some  part  thereof,  is  sitaated  o; 
real  property  for  the  payment  of  the  debts  of  such  decedent. 


to  the  superior  court 
\y  petition,  to  sell  the 
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dal  proceeding;  but  this  principle  cannot  be  fally  applied  in  federal 
courts,  in  which  legal  and  equitable  jurisdiction  cannot  be  blended  in 
the  adniinistration  of  justice.  The  principle  is  well  settled'  that  the 
chancery  jurisdiction  of  federal  courts  is  not  afi'ected  by  state  laws  creat- 
ing special  jurisdictions.  The  chancery  powers  of  federal  courts  are 
unifonn  everywhere  in  the  Union,  and  are  independent  of  state  laws, 
which  cannot  restrict,  enlarge,  or  in  any  way  materially  modify  the 
equitable  jurisdiction  of  such  courts.  As  a  general  rule,  the  equitable 
jurisdiction  of  the  courts  of  the  United  States  can  only  be  exercised  in 
tiie  mode  and  manner  of  proceeding  well  established  and  observed  by 
courts  of  equity  in  enforcing  and  administering  the  rights  of  parties  to 
suits. 

As  the  case  now  before  us  is  founded  upon  a  new  right  and  remedy 
granted  the  plaintiff  by  a  state  statute,  and  does  not  come  within  some 
of  the  recognized  heads  of  equitable  jurisdiction,  we  think  the  remedy 
of  the  plaintiff  is  at  law,  and  the  case  must  be  placed  on  the  law  docket 
of  this  court.  Von  Norden  v.  Morton,  99  U.  S.  878;  Searl  v.  Schod-Dist., 
124  U.  B.  197,  8  Sup.  Gt.  Rep.  460.  The  removal  of  this  case  does 
not  divest  the  plaintiff  of  any  of  the  substantial  rights  vested  in  him  by 
the  state  law,  or  deprive  him  of  the  benefit  of  the  special  proceeding  by 
which  he  sought  to  enforce  them  in  the  state  court  in  the  manner  and 
form  provided  by  the  state  statute.  The  superior  court  before  the  clerk, 
and  the  superior  court  before  the  judge,  are  co-operating  departments  of 
one  and  the  same  court.  BriUain  v.  MvU,  91  N.  C.  498.  On  the  re- 
moval of  the  case  the  entire  jurisdiction  of  the  superior  court  was  trans- 
ferred to  this  court,  which  can  now  proceed  to  administer  the  state 
laws,  and  ascertain  and  adjust  the  legal  rights  of  the  parties  as  fully  and 
completely  as  could  have  been  done  in  the  state  court  of  original  juris- 
diction. Duncan  v.  Oegan,  101  U.  S.  810.  This  assertion  of  jurisdic- 
tion certainly  cannot  be  complained  of  by  the  defendant.  The  state 
court  had  acquired  rightful  jurisdiction  over  her  personally  and  over  the 
subject-matter,  and  had  authority  to  determine  the  case  on  its  merits. 
On  her  petition  and  prayer  the  case  was  removed,  and  she  only  acquired 
the  right  to  have  the  case  heard  and  tried  on  its  merits  in  th^  court  of 
her  own  selection.  By  her  voluntary  act  she  waived  all  questions  per- 
taining lo  the  jurisdiction  of  the  court,  except  the  total  absence  of  juris- 
diction. When  there  is  a  total  absence  of  jurisdiction  of  the  subject- 
matter  a  federal  court  sua  sporvLe  or  on  motion  of  a  party  at  any  time  will 
dismiss  or  remand  a  case  removed  from  a  state  court.  In  Fost.  Fed. 
Pr.  §  391,  I  find  the  following  announcement  of  a  legal  principle  which 
is  well  sustained  by  the  cases  cited  in  note: 

**  Wherever  there  is  a  total  absence  of  Jurisdiction  over  the  subject-matter 
in  the  state  court,  so  that  it  liad  no  power  to  entertain  the  suit  in  which  the 
controversy  was  sought  to  be  litigated  in  its  then  existing  or  any  other  form, 
there  can  be  no  jurisdiction  in  the  federal  court  to  entertain  it  on  removal, 
although  in  some  other  form  it  would  have  plenary  jurisdiction  over  the  case 
made  between  the  parties,** 
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The  counsel  of  defendants  insisted  with  confident  earnestness  and 
much  force  of  argument  that  the  complaint  of  plaintiff  in  paragraph?  5, 
6,  and  7,  makes  representations  that  show  that  the  lands  alleged  to  have 
heen  purchased  by  intestate  with  trust  funds,  and  caused  to  be  conveyed 
to  his  wife  in  fraud  of  creditors,  do  not  come  within  the  provisions  of 
the  statute  under  which  this  proceeding  was  instituted,  (Code,  §  1446,0 
as  the  intestate  never  acquired  any  legal  or  equitable  estate  in  the  same. 
This  position  seems  to  be  well  sustained  by  the  cases  cited  in  brief: 
Rhem  v.  IWi,  13  Ired.  (N.  C.)  67;  Greer  v.  Cagle,  84  N.  C.  386.  They 
further  insisted  that  the  complaint  of  plaintiff  alleges  affirmatively  that 
the  money  used  in  the  purchase  of  all  the  lands  mentioned  was  a  trust 
fund  belonging  to  the  depositors  of  the  bank  of  which  the  intestate  was 
cashier,  and  if  there  is  any  right  or  cause  of  action  it  is  an  equitable 
right  to  follow  the  fund  so  obstructed,  and  subject  the  lai^d  to  payment, 
and  that  such  equitable  right  can  only  be  enforced  by  the  depositors  in 
a  court  of  equitable  jurisdiction,  and  that  relief  cannot  be  afforded  in 
this  court  in  the  present  form  of  procedure.  I  am  strongly.inclined  to 
the  opinion  that  this  position  is  well  taken,  and  is  sustained  by  the  au- 
thorities cited  in  brief:  King  v.  Weeks,  70  N,  C.  372;  Bank  v.  Simontont 
86  N.  C.  187. 

I  will  not  even  intimate  an  opinion  as  to  the  force  and  effect  of  the 
matter  of  estoppel  set  up  in  the  answer,  as  the  question  was  not  discussed 
on  the  argument,  and  no  reference  is  made  to  it  in  the  brief  of  the  coun-- 
sel  of  plaintiff. 

The  complaint  of  plaintiff  in  paragraph  4  represents  that  his  intestate 
at  the  time  of  his  death  was  entitled  to  a  vested  remainder  in  fee  of  the 
highly  improved  and  valuable  "residence  place"  in  which  his  widow — 
the  defendant  Mrs.  Shuler- — ^has  a  life  estate.  This  representation  of  a 
legal  estate  in  the  intestate  at  the  time  of  his  death,  which  descended  to 
his  heirs  at  law,  comes  clearly  within  the  provisions  of  the  statute, 
(Code,  §  1446,)  and  gave  jurisdiction  to  the  state  court  to  proceed  against 
such  estate  to  subject  it  to  the  payment  of  the  debts  of  the  intestate. 

The  question  of  jurisdiction  is  the  only  one  now  before  me  for  deci- 
sion. I  will  reserve  the  other  questions  presented  in  the  pleadings,  ar- 
guments, and  briefs  for  determination  at  the  final  hearing  of  the  cause. 
The  motion  to  remand  and  the  motion  to  dismiss  are  both  disallowed. 

>  Code  N.  C.  §  1446,  provides  that  **tfae  real  estate  subject  to  sale  under  this  chapter 
shall  include  all  the  deceased  may  have  conveyed  with  intent  to  defraud  his  creditors, 
and  all  rights  of  entry  and  rights  of  action,  and  all  other  rights  and  interests  in  lands, 
tenements,  and  hereditaments,  which  he  may  devise,  or  by  law  would  descend,  to  bis 
heirs. " 
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In  re  Vintschger  ei  alt 

{Circuit  Court,  S.  D.  New  Yorlu    AprU  15, 1B92.) 

TiitiFV  Aor— Simulated  Trade-Mark— Mandamus. 

Certain  merohandise,  ooDftistlng  of  metal  polish,  was  imported  into  the  port  of 
New  York  on  the  15th  of  March,  1892.  The  collector  of  customs  declined  to  admit 
the  merchandise  to  entry,  on  the  ground  that,  pursuant  to  the  provisions  of  section 
7  of  the  tariff  act  of  October  1, 1890,  he  had  received  from  the  secretary  of  the  treas- 
ury facsimiles  of  a  certain  trade-mark  filed  in  the  treasury  department  by  ^The 
Meyers  Putz  Pomade  Company, "  which  facsimiles  were  duly  recorded  at  the  New 
York  customhouse  pursuant  to  instructions  contained  in  a  circular  of  the  treasury 
department  dated  October  31,  1890,  and  that  said  collector  had  decided  that  the 
trade-mark  borne  by  the  goods  attempted  to  be  entered  simulated  or  copied  the 
trade-mark  so  filed  and  recorded  at  the  customhouse  in  New  York.  On  an  appli- 
cation to  the  circuit  court  for  a  rnnndamus  to  compel  the  collector  to  take  evidence 
as  to  the  validity  of  the  trade  mark  filed  by  the  Myers  Putz  Pomade  Companv  in 
Washington,  and  the  right  of  the  importers  to  use  the  trade-mark  upon  their 
goods,  held,  that  the  circuit  court  had  no  jurisdiction  to  grant  a  mandawue,  i^nd 
that  the  question  whether  the  decision  of  the  proper  customs  officers  that  any  par- 
ticular import  was  within  the  prohibition  ox  the  statute  was  reviewable  by  the 
courts,  ana,  if  so,  in  what  way,  was  not  before  the  court  in  this  proceeding. 

Application  for  Mandamus. 

This  was  an  order  to  show  cause  why  a  mandavius  should  not  issue  to 
compel  the  collector  of  the  port  of  New  York  to  take  and  hear  the  evi- 
dence and  proofs  of  the  applicants,  composing  the  firm  of  Markt  &  Co., 
and  to  determine  whether  one  E.  Meyers,  of  the  Meyers  Putz  Pomade 
Company,  were  the  owners  of  an  alleged  trade-mark,  and  whether,  not- 
withstanding the  facsimile  of  the  alleged  trade-mark  of  the  Meyers  Putz 
Pomade  Company  on  file  in  the  office  of  said  collector,  entry  should  be 
refused  of  certain  goods  imported  by  the  said  firm  of  Markt  &  Co.  It 
appeared  from  the  affidavit  upon  which  the  order  to  show  cause  was 
granted  that  the  applicants,  composing  the  firm  of  Markt  &  Co.,  doing 
business  in  New  York  city,  imported  the  merchandise  in.  question, 
namely,  a  certain  quantity  of  metal  polish,  called  "Universal  MetaU 
Putz  Pomade;"  that  on  or  about  the  14th  day  of  March,  1892,  the  firm 
of  Markt  &  Co.  attempted  to  enter  the  same  at  the  customhouse  in  the 
city  of  New  York,  but  that  the  collector  of  said  port  refused  to  allow  the 
goods  to  be  entered,  upon  the  grounds  that  he,  the  said  collector,  had 
received  from  the  secretary  of  the  treasury  a  certificate  to  the  eflect  that 
the  Meyers  Putz  Pomade  Company  had,  in  accordance  with  section  7  of 
chapter  1244  of  the  Laws  of  the  United  States  of  1890,  (the  tarifi^  act  of 
October  1,  1890,)  caused  to  be  deposited  with  the  department  of  the 
treasury  a  facsimile  of  a  trade-mark  which  the  said  Meyers  Putz  Pomade 
Company  claimed  as  domestic  manufactures,  and  that  he,  the  said  collec- 
tor, had  neither  the  power  nor  the  time  to  investigate  the  question  whether 
or  not  the  Meyers  Putz  Pomade  Company  were  domestic  manufacturers, 
or  the  rightful  owners  of  the  said  tradq-mark. 

The  affidavit  of  the  said  applicants  for  the  mandamus  further  set  forth 
that  one  E.  Meyers,  who  had  been  succeeded  by  the  Meyers  Putz  Po- 
made Company,  was  formerly  the  agent  of  the  firm  of  Schmitt  &  Foer- 
derer,  the  manufacturers  of  the  goods  in  Germany,  and  as  such  agent. 
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and  as  long  ago  as  1886,  imported  goods  into  this  conntry  under  the 
identical  marks  and  trade-marks  which  he  and  the  Meyers  Putz  Pomade 
Company  now  claimed  were  their  property;  further,  that  the  Meyers 
Putz  Pomade  Company  was  a  corporation  incorporated  under  the  laws 
of  West  Virginia,  having  its  principal  oflSce  at  Boston,  Mass.,  and  that 
the  trade-mark  which  the  Meyers  Putz  Pomade  Company  claimed,  was 
derived  from-  one  E.  Meyers,  who  was  formerly  the  agent  of  said  firm  of 
Schmitt  &  Foerderer,  which  latter  firm  had  used  such  trade-mark  long 
prior  to  its  alleged  adoption  by  the  Meyers  Putz  Pomade  Company,  On 
the  return  of  the  order  to  show  cause  the  afiidavit  of  the  collector  of  customs 
at  New  York  was  read,  by  which  it  appeared  that  on  or  about  the  19th 
day  of  February,  1892,  the  deponent,  as  such  collector,  received  from 
the  treasury  department  at  Washington  a  letter  dated  February  18, 1892, 
inclosing  the  two  facsimiles  of  the  trade-mark  therein  referred  to  of  the 
Meyers  Putz  Pomade  Company,  which  facsimiles  were  duly  recorded  at 
the  New  York  customhouse  February  23, 1892,  pursuant  to  instructions 
contained  in  the  circular  of  the  treasury  department  dated  October  31, 
1890,  (printed  in  Synopsis  Decisions  of  the  Treasury  Department  for 
1890,  No.  10,309;)  that  the  merchandise  attempted  to  be  entered  was 
invoiced  from  Wahlershausen-Cassel,  Germany,  as  "metal  polish,"  con- 
tained in  small  tin  boxes,  having  on  the  top  of  each  an  inscription  or 
trade-mark,  which  boxes  were  in  condition  to  be  put  upon  the  market 
of  this  country  and  sold;  that  said  merchandise  was  examined  according 
to  law  by  the  appraiser  of  said  port  of  New  York,  who,  on  the  23d  day 
of  March,  1892,  made  his  official  return  thereof  to  deponent  as  such  col- 
lector, stating  therein,  among  other  things,  "trade-mark  illegal;"  that 
deponent,  as  such  collector,  thereupon,  exercising  due  and  proper  care, 
decided  that  the  articles  of  merchandise  imported  as  above  did  copy  or 
simulate  the  trade-mark  of  "The  Meyers  Putz  Pomade  Company,"  of 
which  facsimiles  were  received  from  the  treasury  department,  and  re- 
corded, and  filed  in  the  New  York  customhouse,  as  above  set  forth;  and 
that  such  articles  of  merchandise  should  not  be  admitted  to  entry  at  the 
customhouse  and  port  of  New  York. 

Section  7  of  the  tarifif  act  of  October  1,  1890,  above  referred,  to,  is  as 
follows: 

"Sec.  7.  Tbait  on  and  after  March  first,  eighteen  hundred  and  ninety-onSt 
no  article  of  imported  merchandise  which  shull  copy  or  simulate  the  name  or 
trade-mark  of  any  domestic  manufacture  or  manufacturer  shall  be  admitted 
to  entry  at  any  customhouse  of  the  United  States.  And,  in  order  to  aid  the 
officers  of  the  customs  in  enforcing  this  prohibition,  any  domestic  manufac- 
turer who  has  adopted  trade-marks  may  require  his  name  and  residenceand  a 
description  of  his  trade-marks  to  be  recorded  in  books  which  shall  be  kept  for 
that  purpose  in  the  department  of  the  treasury,  under  such  regulations  as  the 
secretary  of  tlie  treasury  shall  prescribe,  and  may  furnisli  to  the  department 
facsimiles  of  such  trade-marks;  and  thereupon  the  secretary  of  the  treasury 
shall  cause  one  or  more  copies  of  the  same  to  be  transmitted  to  each  collector 
or  other  proper  officer  of  the  customs. '' 

On  behalf  of  the  applicants  for  the  maTidamvs  it  was  ai^ed  that  re> 
peated  applications  bad  been  made  foi  relief  both  to  the  collector  of  the 
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port  and  to  the  secretary  of  the  treasury  without  effect,  and  that,  unless 
the  court  interfered  by  mandamus  to  compel  the  collector  to  examine  into 
the  question  of  the  legality  of  the  alleged  trade-mark  filed  in  the  treas- 
ury department  at  Washington,  and  the  right  as  claimed  by  the  import- 
ers to  use  the  same  as  their  own,  the  importers  seemed  to  be  without 
remedy,  as  their  merchandise  was  deteriorating  in  value,  and  possession 
thereof  was  refused  them  by  the  collector.  On  behalf  of  the  collector  it 
was  urged  (1)  that  the  circuit  court  of  the  United  States  had  no  author- 
ity or  power  to  issue  a  writ  of  mandnmtis  as  an  original  and  independent 
proceeding;  the  United  States  attorney  citing,  among  other  authorities, 
Bath  Co.  V.  Amy,  13  Wall.  244;  Mclniire  v.  Wood,  7  Cranch,  504;  Afo- 
Clung  V.  Sitliman,  6  Wheat.  601.  (2)  That,  even  if  the  court  had  ju- 
risdiction, mandamus  would  lie  only  where  there  is  a  refusal  to  perform 
a  ministerial  act  involving  no  exercise  of  judgment  or  discretion;  or 
where  the  officer  refuses  to  decide,  and  the  aggrieved  party  could  have 
the  decision  of  the  officer  reviewed  by  another  tribunal;  citing  Commis- 
sioner y.  WhMey,  4  Wall.  622;  Decatur  v.  Paulding,  14  Pet.  516.  (3) 
That  more  cannot  be  required  of  a  public  officer  by  mandamus  than  the 
law  has  made  it  his  duty  to  do;  citing  Exports  Rowland,  104  U.  S.  612. 

Goepd  &  Ra£gener,  for  applicants. 

Edward  MitcMl^  U.  S.  Atty.,  and  Jbrnea  T.  Van  Rensselaer,  Asst.  U. 
8.  Atty.,  for  collector. 

Lacombe,  Circuit  Judge.  Under  the  provisions  of  section  7  of  the 
tariff  act  of  October  1,  1890„the  question  whether  a  domestic  manu- 
facturer has  adopted  a  name  or  trade-mark,  and  whether  any  articles  of 
imported  merchandise  do  copy  or  simulate  such  name  or  trade-mark, 
are  to  be  determined,  in  the  first  instance,  by  the  administrative  officers 
to  whom  the  execution  of  the  tariff  laws  is  intrusted.  The  provision  of 
the  same  section  that  a  record  shall  be  kept  in  the  treasury  department, 
describing  such  trade-marks,  does  not  make  that  record  conclusive  evi- 
dence of  the  fact  that  the  person  who  "may  require  his  name  and  resi- 
dence and  a  description  of  his  trade-marks  to  be  recorded,"  is  a  domestic 
manufacturer,  or  has  any  trade-mark.  The  record  book  is,  in  the  lan- 
guage of  the  statute,  but  an  "aid"  to  the  customs  officers,  and  the  pro- 
hibition is  directed  only  against  articles  which  copy  or  simulate  the 
genuine  trade-marks  of  bona ^6  domestic  manufacturers.  Whether  the 
decision  of  the  proper  customs  officers  that  any  particular  import  is  within 
the  prohibition  is  Reviewable  in  the  courts,  and,  if  so,  in  what  way  it 
may  be  presented  for  review,  is  not  now  before  this  court.  This  appli- 
cation is  for  a  mandamus  to  compel  the  collector  to  examine  into  the 
facts,  and  decide  whether  entry  should  be  refused  or  not,  and  it  is 
abundantly  settled  by  authority  that  the  power  to  issue  a  writ  of  man- 
damus  as  an  original  and  independent  proceeding  does  not  belong  to  the 
United  States  circuit  courts.     Bath  Co.  v.  Amy,  18  Wall.  244« 

Motion  denied. 
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New  Yobk  A  T.  S.  S.  C3o.  v.  ANbBRsoN.    (No.  42.) 

{Circuit  Court  of  Appeals^  Second  dreuit,    Februaiy  10, 1899^) 

No.  43. 

t.  Master  and  Sbrtant— Pbrsonal  Injuribs— Oontbibutokt  Nboliobngb. 

In  an  action  by  a  sailor  fpr  personal  injuries  caused  by  the  negligent  handling  of 
a  winch  while  the  vessel  was  discharging  cargo,  it  appeared  that  the  winch  was 
operated  by  a  man  from  shore,  according  to  whistle  signals  given  by  the  sailor, 
and  his  neglect  of  the  signals  caused  the  injuries.  Plaintiff  testified  that  the 
winchman  had  informed  him  of  his  deafness,  and  requested  him  to  whistle  loudly. 
The  wlnchman's  carelessness  had  caused  the  breaking  of  some  barrels  before  the 
accident  in  question,  but  up  to  that  time  (an  hour  oi>more)  he  had  obeyed  the  sig- 
nals as  given.  Held,  that  it  was  proper  to  refuse  an  instruction  that  plaintiff's 
continuing  his  work  with  knowledge  of  the  winohman's  incompetency  would  pre- 
clude a  recovery,  since  it  is  for  the  jury  to  determine  whether  or  not  he  was  Justi- 
fied in  believing,  until  the  accident,  that  the  winchman  could  handle  the  winoh 
properly. 

S.  8aME — EVIDBNGB — Rb8  GbSTJB. 

Statements  made  by  the  winchman  to  the  sailor  in  reference  to  bis  deafness  are 
competent  evidence  as  part  of  the  res  gestCB, 

8.   8AMB->:NEaLIGBN0B— EVIDBNCB. 

The  statements  as  to  the  winchman*s  deafness,  and  bis  carelessness  in  breaking 
the  barrels  by  lowering  them  too  rapidly,  are  more  than  a  edntHXa  of  evidence  m. 
his  incompetency,  and  sufficient  to  justify  the  submission  of  the  question  to  tlia 
jury. 
i.  Ajpeai/—Rbvibw— Refusal  of  Nbw  Trial— Ezcbssivb  Vbbdict. 

The  circuit  courts  of  appeals  have  no  power  to  review  a  decision  refusing  to 
grant  a  new  trial  on  the  ground  that  the  verdict  was  against  the  evidence,  and 
was  for  excessive  damages. 

47  Fed.  Rep.  88,  affirmed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 

At  law.  Action  by  Charles  Anderson  against  the  New  York  &  Texas 
Steamship  Company  for  personal  injuries.  Verdict  and  judgment  for 
$4,141.67  for  plaintiff.  47  Fed.  Bep.  88.  Defendant  brings  error. 
Affirmed. 

Builevy  StiUman  &  Hubbard^  (^WilhdmuB  Myndene^  of  counsel,)  for 
plaintiff  in  error. 

Oeorge  L.  CarUdey  for  defendant  in  error. 

Before  Wallace  and  Laoombe,  Circuit  Judges. 

Per  Curiam.  This  is  a  writ  of  error  by  the  defendant  in  fhe  court 
below  to  review  a  judgment  of  the  circuit  court,  entered  upon  the  verdict 
of  a  jury  for  the  plaintiff.  The  plaintiff  was  a  seaman,  one  of  the  crew 
of  the  steamship  San  Marcos,  and  while  he  was  helping  discharge  caigo 
at  the  port  of  Key  West  received  severe  injuries  by  being  struck  by 
some  of  the  cargo  while  it  was  being  raised  from  the  hold.  The  plain- 
tiff recovered  upon  the  theory  that  his  injuries  were  caused  by  the  care- 
lessness of  a  fellow  servant, — the  winchman  who  had  the  management 
of  the  steam  winch  by  which  the  cargo  was  being  raised  from  the  hold, 
—and  that  the  defendant  was  negligent  in  that  the  winchman  was  in- 
competent for  his  place.  Error  is  assigned  because  the  trial  judge  re- 
fused to  direct  the  jury  to  find  a  verdict  for  the  defendant,  because  he 
refused  to  give  certain  specific  instructions  to  the  jury,  requested  by 
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the  defendant,  and  becanse  he  refused  to  set  aside  the  verdict  as  con- 
trary to  evidence  upon  the  motion  of  the  defendant  for  a  new  trial. 
The  plaintiff  was  stationed  on  the  upper  deck,  to  receive  the  cargo  as  it 
reached  him,  loaded  in  slings,  from  the  hold,  conduct  the  slings  to  the 
side  of  the  vessel,  and  start  the  load  down  the  skids  to  the  dock.  Other 
men,  some  from  the  crew  and  some  from  the  shore,  were  at  work  in  the 
hold,  filling  the  slings  with  cargo;  and  one  Bxonson,  a  man  from  the 
shore,  had  charge  of  the  steam  winch  by  which  the  cargo  was  hoisted 
I  and  lowered.     Bronson's  winch  was  between  decks,  and  it  was  his  duty 

I  to  operate  it  according  to  signals  to  be  given  to  him  by  the  plaintiff  by 

I  blowing  a  steam  whistle.     The  signal  to  raise  a  load  was  one  blast,  the 

signal  to  stop  was  one  blast,  and  the  signal  to  lower  was  two  blasts.  Ac- 
cording to  the  testimony  of  the  plaintiff,  after  the  work  had  proceeded  for 
an  hour  or  more,  and  when  a  sling  of  cargo  had  been  hoisted  from  the 
hold  and  conducted  by  him  to  the  rail  of  the  vessel,  he  blew  one  blast 
of  the  whistle  as  a  signal  to  raise  it  so  as  to  carry  it  over  the  rail.  He 
testified  that  this  signal  was  obeyed,  and  he  then  blew  one  blast  to  stop, 
which  was  not  heeded,  whereupon  he  repeated  the  signal  almost  instantly, 
but  that  Bronson,  instead  of  stopping,  lowered  the  sling  load,  and  it 
struck  the  plaintiff,  and  led  to  his  injuries. 

The  only  testimony  on  the  trial  to  indicate  that  the  winchman  was 
incompetent,  because  of  deafness  or  otherwise,  was  given  by  the  plaintiff 
himself.  He  testified  that  before  commencing  work  Bronson  told  him 
to  blow  the  whistle  very  loud,  as  he  was  deaf,  and  could  not  hear  very 
well;  that  previous  to  the  accident,  while  the  cargo  was  being  unloaded, 
some  barrels  were  broken,  because  they  were  lowered  too  fast,  and  at 
that  time  he  heard  a  conversation  between  the  master  of  the  steamship 
and  two  men  standing  by,  in  which  the  master  asked  who  was  at  the 
winch,  and  one  of  them  told  him  that  the  winchman  did  not  under- 
stand how  to  drive  a  winch,  and  was  deaf.  He  also  testified  that  he 
could  see  that  Bronson  was  not  used  to  driving  a  winch,  because  ''be 
seemed  to  be  scared  of  the  steam,  and  didn't  know  how  to  use  it."  Ev- 
erything thus  testified  to  by  the  plaintiff  was  contradicted  by  witnesses 
for  the  defendant,  as  was  also  his  testimony  respecting  the  circumstan- 
ces of  the  accident. 

The  judge  instructed  the  jury,  in  substance,  that  the  plaintiff  was 
not  entitled  to  recover  unless  they  found  that  the  winchman  was  incom- 
petent, either  from  deafness  or  otherwise,  to  an  extent  rendering  him  un- 
fit for  the  duty  to  which  he  was  assigned.  He  also  instructed, them,  in 
substance,  that  the  plaintiff*  was  not  entitled  to  recover  if  he  was  negli- 
gent himself  in  continuing  to  work  after  he  had  information  of  the  dea^ 
ness  or  incompetency  of  the  winchman.  No  exceptions  were  taken  by 
the  defendant  to  the  instructions  given,  but  the  defendant  requested  the 
judge  to  give  three  additional  instructions,  and  excepted  to  his  refusal 
to  do  so.  Two  of  the  instructions  thus  requested  and  refused  embodied 
the  proposition  that,  if  the  plaintiff  had  information  that  the  winchman 
.was  incompetent,  and  continued  to  work  without  objection,  he  was  not 
entitled  to  recover  for  an  injury  caused  by  the  winchman^i  incompe- 
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tency.  The  third  instruction  requested  and  refused  was  covered  by  the 
instructions  which  the  judge  had  already  given,  and  does  not  require 
further  consideration.  After  the  rendition  of  the  verdict,  the  defendant 
made  a  motion  before  the  trial  judge  to  set  it  aside  as  contrary  to  evidence, 
and  for  excessiveness  of  damages,  and  the  motion  was  denied.  It  is  doubt- 
ful whether  the  refusal  to  direct  a  verdict  for  the  defendant  presents  any 
valid  exception.  U,  S.  v.  Bank  of  Metropolian  15  Pet.  877.  No  grounds 
were  assigned  as  the  basis  for  the  request,  and,  as  the  defendant  took  no 
excoptions  to  the  instructions  of  the  judge  by  which  he  left  it  to  the  jury  to 
decide  the  issues  of  negligence  as  questions  of  fact,  it  would  seem  that 
the  defendant  acquiesced  in  his  view  that  the  case  could  not  be  disposed 
of  as  one  which  should  not  be  submitted  to  the  jury.  We  do  not  think 
the  defendant  was  entitled  to  the  specific  instructions  asked  for,  follow- 
ing the  charge  to  the  jury,  in  the  unqualified  terms  of  the  requests.  I 
The  plaintiff,  as  a  sailor,  was  amenable  to  rigid  discipline  for  disobe-  | 
dience  of  orders.  He  was  injured  while  discharging  a  duty  to  which  ! 
he  had  been  assigned  by  his  superior  officer,  and  which  he  was  perform-  j 
ing  under  the  eye  of  the  master  of  the  ship.  Notwithstanding  what  he  | 
had  heard  and  observed  about  the  deafness  and  inexperience  of  the  \ 
winchman,  for  an  hour  at  least,  and,  according  to  some  of  the  witnesses, 
for  a  period  of  several  hours,  the  winchman  had  heard  and  obeyed  the  | 
signals,  and  performed  his  duty  properly.  In  view  of  these  facts,  it  | 
would  have  been  erroneous  to  instruct  the  jury  that,  if  the  plaintiff  had 
any  information  that  the  winchman  was  incompetent,  or  had  all  the  in- 
formation which  he  had  been  shown  to  have,  he  could  not  recover. 
Irrespective  of  the  consideration  that  any  complaint  on  his  part  would 
probably  have  been  treated  as  an  act  of  insubordination,  the  facts  pre- 
sented a  fair  question  for  the  jury  whether,  notwithstanding  what  he 
had  heard  and  seen,  he  was  not  justified  until  the  accident  took  place 
in  believing  that  the  winchman  was  sufficiently  competent  to  manage 
the  winch  safely. 

Assuming  that  the  general  request  to  direct  a  verdict  for  the  defend- 
ant sufficiently  raises  the  question  whether  there  was  sufficient  evi- 
dence of  negligence  on  the  part  of  the  defendant  to  warrant  the  submis- 
sion of  the  case  to  the  jury,  we  are  constrained  to  decide  that  there  was, 
although  the  case  for  the  plaintiff  was  very  weak,  and  was  overwhelm- 
ingly disprqved  by  the  evidence  introduced  by  the  defendant,  and  the 
verdict  was  one  which  it  would  seem  could  not  have  been  reached  upon 
any  intelligent  consideration  of  the  case.  The  rule  is  that,  when  the 
evidence  given  at  the  trial,  with  all  the  inferences  that  the  jury  can  jus- 


tifiably draw  from  it,  is  insufficient  to  support  a  verdict 
so  that  such  a  verdict,  if  returned,  must  be  set  aside 


bound  to  submit  the  case  to  the  jury,  but  may  direct  a  verdict  for  the 
defendant.  RandaU  v.  RaUroad  Co.,  109  U.  S.  478,  \  Sup.  Ct.  Rep. 
322;  GoodleU  v.  Railroad,  122  U.  S.  391,  7  Sup.  Ct.  '.  ;ep.  1254.  The 
statements  made  by  the  winchman  himself  were  comp  $tent  evidence  as 
a  part  of  the  rea  geatx,  and  the  declarations  of  an  agent 
made  in  the  course  of  his  duties*     The  jury  were  au 


for  the  plaintiff, 
the  court  is  not 


f  the  defendant, 
horized  to  infer 
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from  the  circnmstances  of  the  accident,  and  from  the  previous  conduct 
of  the  wincbman  when  the  barrels  were  broken,  either  that  he  was  inat- 
tentive and  careless,  or  that  he  was  inexperienced,  or  hard  of  hearing. 
The  circumstance  that  the  load  of  cargo  by  which  the  plaintiff  was  in- 
jured was  lowered  contrary  to  his  signal  did  not  necessarily  require 
them  to  infer  tliat  the  winchman  was  deaf  or  inexperienced «  This  may 
have  happened  as  well  in  consequence  of  some  casual  inadvertence  on 
his  part,  or  by  his  pure  n^ligence,  or  by  some  excusable  mistake;  and 
the  fact  that  for  an  hour  or  more  previously,  while  operating  the  winch, 
he  had  heard  the  signals  given  by  the  plaintiff,  and  had  managed  the 
winch  properly,  gave  rise  to  a  presumption  of  his  competency  which 
was  as  cogent,  if  not  more  so,  than  any  presumption  against  it  arising 
from'  the  fact  of  the  accident.  But  if  they  believed  that  the  winchman 
made  the  statement  testified  to  by  the  plaintiff,  we  cannot  say  that,  in 
conjunction  with  the  circumstances  of  the  accident,  and  his  previous 
conduct  with  the  winch  when  the  barrels  were  broken,  there  was  not 
something  more  than  a  adntilia  of  evidence  of  his  incompetency  and  suf- 
ficient to  justify  the  judge  in  submitting  the  question  to  the  jury.  Railr 
road  Cb.  v.  Stout j  17  Wall.  657.  We  regret  that  we  have  no  power  to 
review  the  decision  of  the  court  below  in  refusing  to  grant  a  new  trial, 
based  upon  the  grounds  that  the  verdict  was  against  the  evidence,  and 
was  for  excessive  damages.  Persons  v.  Bedford^  8  Pet.  ^88,  446;  Bar- 
reda  v.  SOtbee,  21  How.  146,  167;  Inmrance  Co.  v.  Folscm,  18  Wall. 
287,  249;  Railroad  Co.  v.  Fraloff,  100  U.  S.  24,  81, 
The  judgment  is  affirmed. . 


In  re  Crowly, 
(Cireuit  Court,  &  D.  JVeio  Toirk,    February  96, 1899.) 

CiTBVOMS  DuTiBB— Gkx>i>8  Invoiobd  AS  Entibbtibs— Sbobbgation. 

Oertaia  importations  were  entered  at  the  port  of  New  York  in  Febroary  and  March, 
1801«  consisting  of  goods  invoiced  as  wool  robes  with  silk  embroiuery,  silk  ana 
metal  embroidery,  and  silk  and  botton  embroidery,  which  were  in  fact  combination 
dress  patterns,  composed  of  worsted  material  separated  into  two  parts,  one  part  con- 
taining the  embroidery  and  the  other  part  being  plain,  the  value  of  each  robe,  con- 
sisting of  two  pieces,  as  above,  being  stated  on  the  invoice  as  an  entirety,  and  the 
value  of  each  robe  being  given  in  francs.  Said  merchandise  was  classified  for  duty 
by  the  collector  as  ''manufactures  of  worsted  embroidered,"  and  duty  assessed 
thereon  at  the  rate  of  60  cents  per  pound  and  60  per  cent,  ad  valorem,  under  para- 
graph 898,  Schedule  K,  and  the  proviso  contained  in  paragraph  878  of  Schedule  J 
of  the  tariff  act  of  October  1, 1890.  Protest  by  the  importer,  claiming  that  the 
merchandise  was  dutiable  under  Schedule  K,  par.  893,  of  said  tariff  act,  at  the  rate 
of  44  cents  per  pound  and  60  per  cent,  ad  valorenu  Beld,  that  the  decision  of  the 
board  of  general  appraisers,  segregating  the  values  of  the  robes  so  as  to  assess  the 
duty  upon  the  embroidered  and  plain  parts  of  each  robe  separately,  should  be  af- 
firmed, but  that  the  court  would  not  consider  the  question  of  the  correctness  of  the 
general  appraisers'  decision  as  to  the  rate  of  duty  imposed  upon  the  goods,  inas- 
much as  no  statement  of  errors  against  the  decision  of  the  board  of  genem  apprais- 
er* had  been  filed  in  the  circuit  court  by  the  importer. 

v.60F.no.6— 30 
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At  Law. 

Application  by  the  collector  of  the  port  of  New  York,  nnder  the  pro- 
visions of  section  15  of  the  act  of  congress  entitled  "An  act  to  simplify 
the  laws  in  relatioii  to  the  collection  of  the  revenues,"  approved  June 
10, 1890,  for  a  review  of  the  decision  of  the  board  of  general  appraisers 
at  this  port,  separating  or  segregating  the  values  for  duty  of  certain 
merchandise  imported  during  the  months  of  February  and  March,  1891, 
and  invoiced  as  entireties  as  wool  robes  with  silk  embroidery,  some  with 
silk  and  metal  embroidery,  and  some  with  silk  and  cotton  embroidery, 
which  goods  were  classified  by  the  collector  for  duty  as  "  manufactures  of 
worsted  embroidered,  60/60,*'  and  duty  assessed  thereon  at  the  rate  of 
60  cents  per  pound  and  60  per  cent,  ad  valorem,  under  the  provisions 
of  Schedule  K,  par.  898,  and  the  proviso  contained  in  paragraph  373 
of  Schedule  J  of  the  tariff  act  of  October  1,  1890.  Against  this  classi- 
fication the  importer  had  protested,  claiming  that  the  merchandise  was 
dutiable  under  Schedule  K,  paragraph  395,  of  said  tariff  act,  at  the 
rate  of  44  cents  per  pound* and  50  per  cent,  ad  valorem.  Testimony 
was  offered  by  the  importer  before  the  board  of  general  appraisers, 
showing  that  the  merchandise  consisted  of  robes  or  combination  dress 
patterns,  composed  of  worsted  goods  embroidered  with  silk  and  other 
materials,  as  mentioned  in  the  invoices;  that  each  robe  consisted  of 
about  10  meters  of  material,  separated  into  two  parts, — one  part,  of 
about  2  meters,  being  embroidered,  and  the  other  part,  of  8  meters, 
being  plain,  in  the  case  of  each  of  the  robes.  It  appeared,  also,  that 
for  the  purposes  for  which  these  goods  were  intended  the  parts  could 
not  be  readily  used  or  sold,  one  without  the  other,  while  the  embroid- 
ered piece  might  be  sold  separately,  as  a  piece  of  trimming,  especially 
if  the  remainder  of  the  robe  had  been  spoiled,  although  in  that  case  it 
would  be  sold  at  a  reduced  value  from  the  regular  price.  It  was 
shown  from  the  invoices  offered  in  evidence  that  the  articles  were  in- 
voiced at  a  stated  price  in  francs  for  each  robe,  and  that  the  parts 
were  not  divided  on  the  invoices  into  plain  and  embroidered,  but  the 
robes  were  invoiced  as  entireties.  The  board  of  general  appraisers 
overruled  the  protest  of  the  importer,  holding  that  the  proviso  in  par- 
agraph 373  provided  that  textile  fabrics  composed  of  wool,  when  em- 
broidered by  hand  or  machinery,  should  be  treated  for  dutiable  pur- 
poses as  if  they  were  embroideries  composed  of  wool,  under  paragraph 
398.  The  board  further  held  that  the  separated  parts  of  the  so-called 
robes  should  have  been  segregated  as  to  the  values  of  the  embroidered 
and  plain  materials,  which  were  subject  to  different  rates  of  duty,  and 
the  appraisers  should  have  appraised  the  value  of  the  respective  parts, 
and  the  duties  fixed  by  law  should  have  been  imposed  thereon,  and  or- 
dered that  the  entries  should  be  so  reliquidated.  The  importer  took 
an  appeal  to  the  circuit  court.  On  the  trial  in  the  circuit  court,  it 
was  argued  in  behalf  of  the  collector  and  the  government  that  as  nei- 
ther the  importer  nor  the  collector  had  signified  dissatisfaction  with 
the  appraisement  of  the  merchandise  as  entireties  according  to  the  in- 
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voices,  nnder  section  18  of  the  act  of  J!ine  10,  1890,  it  was  not  within 
the  power  of  the  board  of  general  appraisers  to  order  a  reappraisement 
of  the  merchandise,  which  would  be  necessary  to  determine  the  value 
of  the  separated  parts,  and  that  for  the  purpose  of  such  reappraisement 
the  board  of  general  appraisers  was  only  an  appellate  tribunal.  It 
was  further  argued  that  the  importer  having  filed  in  the  circuit  court 
no  statement  of  errors  against  the  decision  of  the  board  of  general  ap- 
praisers, under  section.  15  of  the  abov^-mentioned  act  of  June  10^  1890, 
the  only  matter  before  the  circuit  court  was  the  determination  of  the 
question  raised  by  the  collector's  appeal,  which  was  only  that  the  board 
erred  in  ordering  the  values  of  the  separated  parts  of  the  robes  to  be 
segregated  for  the  purposes  of  duty. 

Edward  MUchdl,  U.  S.  Atty.,  and  James  T,  Van  Rensselaer^  Asst.  U. 
S.  Atty. 

Oarie,  Smith  &  MacUe^  for  importer* 

Laoombe,  Circuit  Judge.  The  decision  of  the  board  of  appraisers  is 
affirmed,  and  the  court  declines  to  go  into  the  question  as  to  whether 
Jthey  correctly  determined  that  the  silk  embroideiy  made  the  article 
upon  which  it  was  placed  dutiable  as  if  it  had  been  embroidered  in 
wool,  for  the  reason  that  there  has  been  no  statement  of  any  error  of 
law  or  fact  complained  of,  touching  such  decision,  filed  in  this  coorti 
or  any  application  for  review  thereof  in  that  particular* 


TTrited  States  v.  Fobs* 
ipiBtrUit  CwirU  E.  D.  Mi9aow%  B.  D.    Hay  8^  1898.)  * 

L  OLsoKAROARnn  Act— ViouLTioN. 

Act  Cong.  Aug.  2, 1886,  %  6,  requires  retaU  dealers  to  seU  oleomargarine  only 
from  the  original  stamped  packages,  **and  to  pack  it  in  suitable  packages,  marked 
and  branded  as  the  comniissioner  of  internal  revenue,  with  the  approval  of  the  secre- 
tary of  the  treasury,  shaU  prescribe,  **  and  imposes  a  specific  penalty  for  its  viola- 
tion. Held  that,  the  reouired  approval  of  the  department  being  merely  as  to  the 
kind  of  marks  to  be  used,  an  indictment  may  be  had  for  neglect  to  conform  there- 
with.   17.  S.  V.  EaUm,  19  Sup.  Ct  Rep.  704,  distinguished. 

iL  Bame^Indiotkbht. 

In  indictments  under  section  6  for  neglect  to  properly  mark  the  package  of  oleo- 
margarine, the  regulation  covering  marks  and  brands  made  by  the  oommlssioner 
of  internal  revenue  should  be  pleaded  in  substance. 

At  Law.  Prosecution  of  Anderson  F*  Ford  for  n^Iect  to  properly 
mark  packages  of  oleomargarine.  On  demurrer  to  tbt  indictment. 
Overruled. 

Oeorge  D.  Reynolds^  U.  8.  Atty. 

D.  P.  Dyer^  for  defendant. 

Thayer,  Distrid  Judge^  (craUy.^  In  this  case  the  indictment  Is  under 
the  sixth  section  of  the  oleomargarine  act  against  Anderson  F.  Ford,  a 
retail  dealer  in  oleomargarine,  for  seilihg  oleomargarine  in  packages  with* 
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out  marking  the  packages  with  the  word  "Oleomargarine.  *  A  demurrer 
has  been  filed,  and  the  question  arises  whether,  under  the  recent  de- 
cision of  the  supreme  court  of  the  United  States  in  U*  S.  v.  Eaton^  12 
Sup.  Ct.  Rep.  764,  (No.  291,  October  term,  1891,)  the  indictment  is 
valid  or  invalid.  In  the  case  of  17.  S,  v.  Eat(m  it  appears  from  the  de- 
cision that  the  defendant,  who  was  a  wholesale  dealer  in  oleomargarine, 
had  failed  to  keep  a  book  showing  the  oleomargarine  received  by  him, 
and  from  whom  and  to  whom  the  same  was  sold  and  delivered.  For 
this  he  was  indicted  under  section  18  of  the  act  of  August  2,  1886,  (24 
St.  p.  212,)  for  neglecting,  omitting,  and  refusing  to  do  a  thing  required 
by  law  to  be  done.  The  court  held  that  the  act  of  August  2,  1886,  did 
not  require  a  wholesale  dealer  in  oleomargarine  to  keep  such  a  book  as 
the  indictment  in  that  case  described,  or  to  keep  any  book  in  fact;  that 
the  duty  of  keeping  the  book  was  a  duty  that  had  been  imposed  solely 
by  a  regulation  of  the  commissioner  of  internal  revenue,  and  that  a  per- 
son could  not  be  punished  criminally  for  failing  to  discharge  a  duty  so 
imposed.  The  decision  in  effect  holds  that  congress  had  not  declared 
the  particular  act  complained  of  to  be  an  oifense;  that  it  was  an  ofiense 
created,  if  at  all,  by  a  regulation  of  the  commissioner  of  internal  revenue, 
and  that  the  regulation  was  an  exercise  of  legislative  powers,  not  vested 
in  the  commissioner.  .  In  the  case  at  bar  the  facts  are  quite  different. 
By  section  6  of  the  act  of  August  2, 1886,  congress  specifically  provided 
that  all  oleomargarine  should  be  packed  by  manufacturers  in  firkins, 
tubs,  or  other  wooden  packages  not  before  used,  each  containing  not  less 
than  10  pounds,  the  same  to  be  marked,  stamped,  and  branded  "as 
the  commissioner  of  internal  revenue,  with  the  approval  of  the  sec- 
retary of  the  treasury,  shall  prescribe."  Retail  dealers  were  required  to 
sell  only  from  the  original  stamped  packages  in  quantities  not  exceeding 
10  pounds,  and  to  pack  the  same  in  suitable  wooden  or  paper  packages, 
marked  and  branded  "as  the  commissioner  of  internal  revenue,  with  the 
approval  of  the  secretary  of  the  treasury,  shall  prescribe.''  The  very 
same  section  of  the  law  imposed  a  specific  penalty  for  selling  oleomar- 
garine in  any  other  form  than  in  wooden  or  paper  packages  as  above  de- 
scribed. This  section  of  the  Jaw,  therefore,  fully  and  completely  de- 
scribes a  criminal  offense.  It  requires  packages  of  oleomargarine  to  be 
packed  in  a  given  way,  and  to  be  branded  and  marked  belore  they  are 
sold  in  such  manner  as  the  commissioner  of  internal  revenue  shall  pre- 
scribe. It  also  imposes  a  specific  penalty  if  they  are  not  so  marked  and 
branded  when  sold.  The  decision  in  the  case  of  U.  S.  v.  Eaton  does  not 
go  to  the  extent  of  holding  that  because  congress  left  It  to  the  commis- 
sioner of  internal  revenue  to  prescribe  the  kind  of  maiKS  and  brands  to 
be  used,  which  was  a  mere  matter  of  detail,  therefore  dealers  can- 
not be  punished  for  seUing  oleomargarine  without    \ — ^ ^'   ^"^^ 

brands.     The  difficulty  in  the  Eaton  Case  was  that  con 


ated  any  such  offense  as  that  for  which  the  defendant  Wi  3  indicted.     The 


commissioner  had  in  fact  assumed  to  amend  the  law. 


at  bar  there  is  no  such  diflBculty.     The  offense  charg  d  in  the  indict- 


ment is  one  fully  described  in  the  sixth  section  of  the 


inch  marks  and 
ress  had  not  cre- 


But  in  the  case 


let.    The  marks 
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and  brands  prescribed  by  the  commissioner  are  such  as  he  was  specially 
authorized  to  prescribe*  In  the  case  at  bar,  therefore,  the  indictment 
states  an  offense  against  the  laws  of  the  United  States,  unless  the  decision 
in  U,  8,  T.  Eaton  is  understood  to  mean  that  no  regulation  of  the  com* 
missioner  of  internal  revenue  can  have  the  force  and  effect  of  law.  My 
opinion  is,  in  view  of  numerous  decisions  of  the  supreme  court  in  prior 
cases,  that  that  is  not  the  meaning  which  the  court  intended  to  convey. 
Another  question  arises  in  this  case,  and  that  is  whether  the  regula- 
tion made  by  the  commissioner  of  internal  revenue  concerning  marks 
and  brands  is  pleaded.  I  think  such  regulations  should  be  pleaded  in 
substance  in  indictments,  but  I  am  of  the  opinion  that  the  regulation  of 
the  commissioner  is  sufficiently  set  out  in  this  indictment.  The  demur- 
rer is  thereiore  overruled. 


United  States  v.  Gbeenhut  H  oL 
{DUmct  Court,  D.  Jfa«aacMif€tts.    Maj  le,  18991) 

IlXSOAL  TtCUtm  ANB  MoNOPOLIS8~l2n>ICTliBIIT. 

Act  CoDg.  July  2, 1890,  (26  St.  p.  209,)  ^to  protect  trade  and  commeroe  agatnat 
unlawful  reatramts  and  monopoliea, "  providea,  in  section  2,  that** every  person 
who  shall  monopolize,  or  attempt  to  monopolize,  or  combine  or  conspire  with  any 
other  person  or  personsto  monopolize,  any  part  of  the  trade  or  commerce  amon^ 
the  several  states,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, "  etc.  EeloL  that  an  indictment  thereunder  which  fails  to  allege  that  de- 
fendants monopolized,  or  conspired  to  monopolize,  trade  and  commerce  among  the 
several  states,  or  with  foreign  nations,  fails  to  state  an  offense,  even  though  it 
does  allege  that  they  did  certain  acts  with  intent  to  monopolize  the  traffic  in  dis- 
tilled spirits  among  the  several  states,  and  that  they  have  destroyed  free  competition 
in  such  traffic  in  one  of  the  atatea,  and  increased  the  prioe  of  dlatiUed  apirita 
therein. 

At  Law.  Prosecution  of  Joeieph  B.  Greenhut  and  others  for  violation 
of  the  law  against  monopolies.'     Indictment  quashed. 

Frank  D.  AUm,  U.  S.  Atty. 

Elihu  Rooty  Richard  Olney^  Simpsony  Tbachar  ic  Bamvm^  CharleB  A. 
Prince^  and  Bordman  Hdll^  for  defendants. 

Nelson,  District  Judge.  This  is  an  indictment  under  the  second 
section  of  the  act  of  congress  approved  July  2,  1890,  entitled  ''An  act 
to  protect  trade  and  commerce  against  unlawful  restraints  and  monopo- 
ties."  26  St.  p.  209.  The  indictment  sets  forth  that  the  defendants 
are  the  officers  of  the  Distilling  and  Cattle  Feeding  Company,  a  corporation 
chartered  by  the  laws  of  the  state  of  Illinois,  and  having  its  principal 
place  of  business  in  Peoria,  in  that  state;  that,  as  such  officers,  they 
purchased  or  leased  seventy-eight  theretofore  competing  distilleries  with- 
in the  United  States;  and,  within  certain  dates  specified, -used,  managed, 
controlled,  and  operated  said  distilleries,  and  manufactured  sixty- 
six  million  gallons  of  distilled  spirits,  and  sold  the  product  within  the 
United  States,  part  of  it  in  the  district  of  Massachusetts,  at  prices 
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fixed  by  them,  the  whole  being  seventy-five  per  cent,  of  all  the 
distilled  spirits  manufactured  and  sold  within  the  United  States  during 
the  period;  that  all  said  acts  (except  the  purchasing  and  leasing  of  the 
distilleries)  were  done  with  the  intent  to  monopolize  to  the  company 
the  manufacture  and  sale  of  distilled  spirits  in  Massachusetts,  and 
among  the  several  states,  to  increase  the  usual  prices  at  which  distilled 
spirits  were  sold,  to  prevent  and  counteract  free  competition  in  the  sale 
of  distilled  spirits,  and  thereby  to  exact  great  sums  of  money  from 
citizens  of  Massachusetts  and  of  the  several  states,  and  from  all  others 
purchasing;  that,  in  pursuance  of  such  intent,  the  defendants,  as  such 
officers,  agreed  with  D.  T.  Mills  and  Co.  and  other  dealers  in  Massachu- 
setts that,  if  such  dealers  would  buy  all  their  supplies  of  distilled  spirits 
from  the  company  for  six  months,  the  company  would  give  them  a  rebate 
of  two  cents  a  gallon  on  their  purchases;  that  by  means  of  the  rebate 
agreements  and  by  their  control  of  the  distilleries,  and  of  the  manufac- 
ture, sale,  and  prices  of  seventy-five  per  cent,  of  all  the  distilled  spirits 
manufactured  and  sold  in  the  United  States  during  the  period  named, 
the  company,  and  the  defendants  as  its  ofiicers,  had  made  large  sales  of 
distilled  spirits  to  D.  T.  Mills  and  Co.  and  other  dealers  in  Massachusetts 
at  prices  fixed  by  the  defendants  in  excess  of  the  usual  prices  at  which 
such  spirits  were  then  sold  in  that  state,  such  spirits  having  been 
manufactured  in  other  states,  and  transported  therefrom  into  Massar 
chusetts,  and  had  unlawfully  monopolized  to  said  company  the  manu- 
facture and  sale  of  distilled  spirits,  and  had  increased  the  usual  prices 
at  which  distilled  spirits  were  then  sold  in  Ma-ssachusetts,  and  had 
prevented  and  counteracted  the  effect  of  free  competition  in  the  price 
of  spirits  in  Massachusetts,  and  had  exacted  and  procured  great  sums 
of  money  in  said  district  from  D.  T.  Mills  and  Co.  and  others.  To  this 
indictment  the  defendant  Greenhut  filed  a  motion  to  quash,  and  the 
other  defendants  demurred,  upon  the  ground  that  the  indictment  is 
insufficient  in  law,  and  does  not  charge  any  ofiense  created  by  any 
statute  of  the  United  States. 

The  second  section  of  the  act  is  as  follows: 

"Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  states,  or  with  foreign  nations,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  sliall  be 
punished  by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court." 

An  indictment  framed  under  this  section  should  contain  a  distinct 
averment  in  the  words  of  the  statute,  or  in  equivalent  language,  that, 
by  means  of  the  acts  charged,  the  defendants  had  monopolized,  or  had 
combined  or  conspired  to  monopolize,  trade  and  commerce  among  the 
several  states  or  *with  foreign  nations.  This  indictment  contains  no  such 
averment.  It  does  not  charge  that  the  defendants  entered  into  any  un- 
lawful combination  or  conspiracy.  Nor  does  it  contain  any  averment 
that  they  had  monopolized  trade  or  commerce  among  the  several  states 
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or  with  foreign  nations.  It  avers  merely  that  by  means  of  the  acts 
alleged  they  had  monopolized  the  manufacture  and  sale  of  distilled 
spirits,  without  stating  that  in  so  doing  they  h^d  monopolized  trade  and 
commerce  in  distilled  spirits  among  the  several  states  or  with  foreign 
nations.  It  is  true  that  the  indictment  charges  that  the  defendants 
have  done  certain  things  with  intent  to  monopolize  the  traffic  in  distilled 
spirits  among  the  several  states,  and  that  they  have  increased  the  usual 
prices  at  which  distilled  spirits  were  sold  in  Massachusetts,  and  have  pre- 
vented and  counteracted  the  effect  of  free  competition  in  such  traffic  in 
Massachusetts.  But  none  of  these  things  are  singly  made  offenses  by 
the  statute.  The  indictment  in  this  particular  is  clearly  insufficient 
according  to  the  elementary  rules  of  criminal  pleading,  and  charges  no 
offense  within  the  letter  or  spirit  of  the  second  section  of  the  statute. 
Other  questions  presented  upon  this  indictment  were  argued  by 
counsel,  and  among  them  the  important  questions  whether  the  acts 
charged  constitute  an  unlawful  monopoly,  within  the  meaning  of  the 
statute;  and,  if  they  do,  whether  congress  has  the  constitutional  au- 
thority to  declare  such  acts  to  be  unlawful  and  criminal,  and  whether 
the  things  charged  against  the  defendants  were  not  rather  the  doings 
of  the  corporation  than  of  its  officers.  In  regard  to  these  questions  it 
is  only  necessary  to  remark  that  they  seem  to  be  of  such  a  character  as 
to  require  that  they  should  not  be  decided  finally  against  the  govern- 
ment by  the  trial  court,  but  sljould  be  reserved  for  the  determination  of 
the  appellate  court,  when  presented  upon  an  indictment  not  otherwise 
insufficient  in  law.  Indictment  quashed.  Judgment  for  the  defend- 
ants. 


Cuervo  v.  Jacob  Henkell  Co.  rf  al. 

{CiTCuU  CourU  S.  X>.  New  Tarh.    March  14,  1893.) 

1.  TuADB-MABK—lNPiiiNaEMBNT— Injunction. 

'     A  cigar  manufacturer,  to  protect  his  trade-mark,  may  hare  an  injunction  re- 
Btraining  a  box  maker  from  furnishing  boxes  with  those  trade-marks  to  other  cigar 
•     manufacturers,  and  against  all  who  knowingly  combine  for  that  purpose. 
3.  Bjlmb— Defenses— Infringement  bt  Otoers. 

It  is  no  defense  that  Spanish  labels  similar  to  such  trade-mark  had  been  used  by 
various  manufacturers  for  many  years,  nor  that  imitations  of  the  trade^marks 
were  sold  or  used,  in  the  absence  of  evidence  that  it  was  with  the  consent  or  acqui- 
escence of  the  owner. 

In  Equity.  Bill  by  G.  Garcia  Cuervo  against  the  Jacob  Henkell 
Company  and  others  for  infringement  of  trade-mark.  Heard  on  motion 
for  a  preliminary  injunction.     Granted. 

Jones  <&  Govin,  for  complainant.     Wise  &  LichteTistein^  for  defendants. 

Lacombe^  Circuit  Judge.  There  is  no  dispute  as  to  the  facts  of  this 
case.  The  complainant^  a  manufacturer  of  cigars,  is  concededly  the 
owner  of  a  trade-mark,  which  as  an  entirety  is  embodied  in  four  separ 
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rate  labels  placed  inside  and  outside  the  boxes  containing  his  cigars. 
The  goods  thus  marked  and  put  up  have  obtained  a  wide  celebrity,  and 
for  the  last  25  years  have  had  an  extensive  sale  in  this  and  other  states 
of  the  Union.  The  defendants  do  not  make  or  deal  in  cigars.  They 
manufacture  cigar  boxes,  which  they  sell  to  cigar  makers.  They  also 
procure  from  lithographers  labels  which  are  almost  an  exact  reproduc- 
tion of  those  used  by  the  complainant,  even  the  signature  being  copied 
therein.  That  boxes,  thus  labeled,  are  so  close  an  imitation  of  the  pack* 
ages  in  which  complainant  sells  his  goods,  that  an  ordinarily  careful  pur- 
chaser would  be  deceived  thereby,  is  not  controverted.  Not  only  do  the 
defendants  affix  to  their  boxes  the  three  labels  which  are  placed  thereon 
before  packing,  but  with  each  box  they  also  sell  to  their  customers  a 
fourth  label,  which  can  only  be  placed  on  the  box,  as  complainant  places 
it,  after  the  box  is  filled  and  closed.  Were  there  any  conflict  as  to  the 
intent  of  the  defendants,  it  would  be  difficult  to  escape  the  conviction 
that  they  prepare  these  boxes  for  the  express  purpose  of  enabling  their 
customers  to  foist  upon  the  public  goods  not  of  complainant's  manufac- 
ture, representing  them  to  be  genuine.  But  there  is  no  conflict;  defend- 
ants concede  that  they  know  for  what  purpose  their  labeled  boxes  are 
to  be  used,  and  that  they  make  and  sell  them  for  that  purpose.  In  de- 
fense it  is  urged  that  it  has  been  for  many  years  the  custom  of  the  cigar 
trade  in  this  country  to  use  what  are  known  as  '^Spanish  labels;"  that 
labels  like  those  complained  of  in  this  suit  have  been  on  open  sale  at 
various  lithographers,  and  could  be  obtained  by  any  one;  and  that 
nearly  all  the  cigar  box  manufacturers  in  this  city,  as  well  as  in  other 
cities  in  this  country,  have  made  and  sold  boxes  bearing  labels  similar 
to  those  complained  of  in  this  suit.  As  to  the  imitation  of  labels  of 
other  manufacturers, — ^^'Spanish  labels"  generally,  as  defendants  call 
them, — ^that  is  wholly  immaterial.  Complainant  is  not  to  be  deprived 
of  his  trade-mark  because  other  owners  of  other  trade-marks  suffer  in- 
fringement without  objection;  and  as  to  other  imitations  of  his  own 
trade-mark  there  is  not  a  particle  of  evidence  to  show  that  these  were 
made  or  sold  with  his  consent  or  acquiescence.  This  defense  has  been 
so  frequently  and  forcibly  condemned  by  authority  that  further  dis- 
cussion is  profitless.  Taylor  v.  OarperUer^  3  Story,  468;  2  Woodb.  &  M. 
7;  Browne,  Trade-Marks,  §  685,  and  cases  cited.  Nor  is  there  anything 
to  the  suggestion  that  injunction  will  not  lie  against  defendants,  because 
they  do  not  themselves  make,  pack,  or  sell  ti^e  fraudulent  cigars.  No 
doubt  they  may  make  the  boxes  without  objection.  There  is  no  trade- 
mark, so  far  as  appears,  in  the  style,  size,  or  shape  of  a  cigar  box. 
But  they  do  much  more.  They  procure  labels  counterfeiting  the  com- 
plainant's, and  assemble  these  labels  with  their  boxes,  with  the  obvi- 
ous purpose  of  enabling  others,  by  the  use  of  the  labels,  to  palm  off 
their  goods  upon  the  public  as  the  goods  of  the  complainant.  Com- 
plainant is  clearly  entiUed  to  an  injunction  against  all  who  knowingly 
combine  together  to  accomplish  that  purpose.  DeKuyperv.  WiUetnany 
23  Fed.  Rep.  871;  HosteUer  Co.  v.  BrwggermnrReinen  DiatiUing  Co.,  46 
Fed.  Rep.  188.     Motion  granted. 
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ScBiBNBB  V.  Clark  et  oL 
(dreuU  CourU  N.  D.  lUiruHs.    April  9, 188a) 

1.  COFTBIOHT— IKFRINGBMIRIT— TiTLB  OT  COMPLAIKA]<rT. 

In  a  auit  for  the  infringement  of  a  oopyright,  where  it  is  shown  that  the  copy- 
right  was  taken  in  the  name  of  the  complaining  publisher  as  ''proprietor,  **  defend- 
ant cannot  object  that  the  author  was  a  married  woman,  and  that  her  husband  was 
entitled  to  the  fruits  of  her  literary  labor;  for  it  will  be  presumed  that  the  legal 
title  of  the  author  was  properly  vested  in  oomplainanL 
9k  Same. 

Complainant's  title  is  sufBdently  made  out  to  enable  him  to  maintain  the  suit 
where  it  is  shown  that  he  took  the  copyright  in  the  name  under  which  he  did  busi- 
ness, the  name  of  a  firm  to  all  of  whose  rights  he  had  succeeded  on  its  dissolution. 
8.  Bamb— Measure  of  Damages. 

Where  the  infringing  publication  uses  only  a  part  of  the  matter  of  the  original, 
and  is  issued  in  a  different  and  much  cheaper  form,  the  measure  of  damages  is  the 
amount  of  profits  realized  by  the  infringer,  and  not  the  amount  of  profits  that 
would  have  oeen  realized  to  the  copyright  owner  by  the  sale  of  an  equal  number  of 
copies  of  the  copyright  edition. 

i.  8aMB—DBCBEB— FORFBITUKE. 

Though  the  bill  prays  the  forfeiture  of  all  the  infringing  books,  and  the  plates 
used  in  their  production,  it  is  unnecessary  to  grant  any  other  relief  than  damages, 
where  it  is  shown  that  the  infringer's  place  of  business,  with  all  the  books  and 
plates  in  question,  has  been  destroyed  by  fire. 

in  Equity.  Bill  by  Charles  Scribner  against  Belford  Clark  &  Co,  for 
infringement  of  copyright.  Decree  for  complainant.  Affirmed  in  12 
Sup.  Ct.  Rep.  734. 

W.  C.  Lamed^  for  complainant. 

HutchvMon  &  Partridge^  for  defendants. 

Blodgett,  District  Judge.  This  is  a  bill  in  equity  charging  the  de- 
fendants with  infringement  of  a  copyright  owned  by  the  complainant  of 
a  publication  entitled,  ^'Common  Sense  in  the  Household:  a  Manual  of 
Practical  Housekeeping.  By  Marian  Harland."  The  case  was  referred 
to  one  of  the  masters  of  the  court  to  take  proofs  and  report  findings 
upon  the  question  of  infringement,  and  he  has  reported  that  the  defend- 
ants, by  the  publication  and  sale  of  two  books  set  out  and  described  in 
the  bill  of  complaint,  one  under  the  title  of  ^^How  to  Cook,"  and  the 
other  under  the  title  of  "Economy  Cookbook,"  have  infringed  upon  the 
complainant's  copyright  by  incorporating  into  their  said  publication 
something  over  60  pages  of  the  matter  of  complainant's  book,  as  well 
as  substantiaUy  following  the  arrangement  of  subjects  and  headings. 
Myers  v.  OaUaghan,  10  Biss.  139,  5  Fed.  Rep.  726.  I  have  carefully  ex- 
amined the  proof  upon  which  the  master  bases  his  findings,  and  am 
satisfied  that  the  finding  was  fully  justified  by  the  testimony.  The  case 
is  now  before  me  on  defendants'  exceptions  to  the  master's  findings,  and 
on  complainant's  motion  for  a  decree  in  pursuance  of  the  master's  re- 
port. It  was  objected  at  the  hearing  that  the  complainant  could  not  re- 
cover in  this  case,  because  the  proof  shows  that  Mrs.  Terhune,  the  au- 
thor of  this  book,  whose  nom  de  plwae  is  Marian  Harland,  was  a  married 
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woman  at  the  time  the  copyright  in  question  was  taken,  and  that  by 
the  common  law  her  husband  is  entitled  to  the  benefits  of  her  literary 
work,  as  well  as  any  other  proceeds  of  her  industry  during  coverture. 
I  do  not  think  this  point  can  avail  the  defendants,  because  the  prool 
shows  that  the  first  edition  of  the  work  was  copyrighted  in  the  name  of 
"Charles  Scribner  <fe  Co.,  Proprietors;"  and  the  second  edition,  which  is 
the  one  now  in  controversy,  was  copyrighted  in  the  name  of  "Charles 
Scribner's  Sons,  Proprietors;"  and,  as  the  proof  shows  that  Mrs.  Terhune 
settled  from  time  to  time  with  the  owners  of  the  copyright  for  her  roy- 
alties, the  court  will  presume  that  her  legal  title  as  the  author  of  these 
books  was  in  some  due  and  proper  manner  conveyed  to  and  vested  in 
the  persons  who  secured  the  copyright  thereof.  Acquiescence  for  so 
many  years  by  all  the  parties  in  this  claim  of  proprietorship  in  the 
copyright  is,  it  seems  to  me,  enough  to  answer  this  suggestion  of  Mr. 
Terhune's  possible  marital  interest  in  his  wife's  earnings.  It  is  certain 
that,  if  there  is  any  ownership  in  this  work  by  copyright  at  all,  it  is  in 
the  complainant,  in  whose  name  the  copyright  was  taken  and  now  stands, 
BO  far  as  is  shown  by  the  proof  in  this  case.  If  the  law  of  the  domicile 
of  Mrs.  Terhune  entitles  her  husband  to  any  part  of  her  earnings,  that 
is  a  matter  to  be  settled  between  her  husband  and  the  complainant,  and 
which  the  defendants  cannot  interpose  as  a  defense  to  a  trespass  upon 
the  complainant's  property  rights  in  this  copyrighted  book. 

It  is  further  objected  by  the  defendants  that  the  complainant's  title  is 
not  sufficiently  made  out  to  justify  him  in  maintaining  this  suit,  but 
this  objection  I  do  not  think  is  sustained.  The  proof  shows  that  the 
first  edition  was  copyrighted  in  the  name  of  "Charles  Scribner  &  Co.,** 
a  firm  of  book  publishers  at  that  time  well  known  in  the  United  States. 
This  firm  was  dissolved  shortly  after  the  first  copyright  was  obtained  by 
the  death  of  Mr.  Charles  Scribner,  the  senior  member,  and  the  business 
assumed  and  carried  on  by  "Scribner,  Armstrong  &  Co."  as  successors  to 
all  the  trade,  business,  and  good  will  of  Charles  Scribner  &  Co.,  who 
continued  the  publication  of  this  book,  with  other  business,  without 
question  or  interference.  About  1878  this  firm  was  dissolved,  and  was 
succeeded  by  the  firm  of  "Charles  Scribner's  Sons,"  consisting  of  Charles 
Scribner,  the  present  complainant,  and  John  Blair  Scribner,  who  suc- 
ceeded to  all  the  rights,  property,  interests,  and  good  will  of  the  firm  of 
Scribner,  Armstrong  &  Co.  In  January,  1879,  the  firm  of  Charles 
Scribner's  Sons  was  dissolved  by  the  death  of  John  Blair  Scribner,  and 
the  present  complainant,  by  purchase  of  the  interest  of  the  deceased 
member,  became  the  sole  successor  of  the  preceding  firm,  with  the  right 
to  use  the  name  thereof,  and  has  continued  to  carry  c  a  the  business  un- 
der the  name  of  "Charles  Scribner's  Sons."  The  sec  md  copyright  was 
taken  out  in  September,  1880,  after  the  death  of  Jol 
and  after  the  present  complainant,  under  the  name  of 
Sons,"  had  succeeded  to  all  the  rights  of  the  precedi 
copyright  was  taken  in  the  name  of  "  Charles  Scribi 


which  name  the  complainant,  Charles  Scribner,  was  tl  m  doing  busmess. 
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The  infringement  in  qnestion  is  charged  upon  the  last  edition;  and,  upon 
the  facts  shown  in  the  record,  there  can  be  no  doubt  that  an  infringe- 
ment of  this  copyright  owned  by  the  complainant  in  his  business  name 
is  fully  shown.  In  regard  to  this  last  edition,  it  can  make  no  differ- 
etice,  so  far  as  the  defendants  are  concerned,  how  the  complainant  ac- 
quired the  right  to  Mrs.  Terhune's  literary  work.  It  is  enough  that  the 
proof  shows  that  he  took  the  copyright  of  the  second  edition  in  the  name 
under  which  he  then  conducted  his  business,  and  whether  he  has  paid 
Mrs.  T^hune  any  royalties  or  not  is  a  matter  of  no  concern  to  the  de- 
fendants. The  trespass  charged  in  the  bill,  and  established  by  the 
proof,  is  upon  the  property  of  the  complainant,  to  which  he  has  title  by 
virtue  of  his  copyright. 

The  only  question  left  for  consideration  is  the  amount  of  damages  to 
be  awarded.  The  book  covered  by  the  complainant's  copyright  was 
written  and  prepared  by  Mrs.  M.  Virginia  Terhune,  an  authoress  well 
known  in  this  country  by  her  nom  cfe  piume  of  "  Marian  Harland."  The 
first  edition  was  published  in  1871,  and  the  copyright  taken  in  the  name 
of  Charles  Scribner  &  Co.,  under  a  contract  between  the  firm  and  Mrs. 
Terhune  that  the  firm  should  have  the  exclusive  right  of  publishing  the 
work  for  a  term  of  seven  years  from  the  date  of  the  copyright,  and  should 
pay  the  author  the  sum  of  30  cents  per  copy  as  royalty  on  all  books  sold .  A 
new  edition  of  the  work  was  prepared  by  Mrs.  Terhune  in  1880,  which  was 
duly  copyrighted  in  the  name  of  "Charles  Scribner's  Sons,"  as  proprietors, 
on  the  18th  of  September  of  that  year.  By  agreement  between  complain- 
ant and  Mrs.  Terhune,  the  retail  price  of  both  editions  of  the  book  was  to  be 
81.75  per  volume,  and  the  proof  shows  that  the  profits  of  the  publishers 
were  about  56  cents  per  copy,  net.  It  is  contended  on  the  pari  of  complain- 
ant that  the  rule  of  damages  in  this  case  should  be  the  same  as  that  adopted 
in  PVce  v.  NicholaSy  L.  R.  5  Ch.  App.  261,  referred  to  in  Drone,  Copy- 
right, p.  535 .  This  rule  is  that  the  defendant  is  to  account  for  every  copy  of 
his  book  sold  as  if  it  had  been  a  copy  of  complainant's  book,  and  to  pay  the 
complainant  the  profit  which  the  latter  would  have  received  from  the  sale 
of  so  many  additional  copies.  The  proof  in  this  case  shows,  and  it  is  a 
conceded  fact,  that  the  infringing  book  published  by  the  defendants  was  a 
cheap  edition  intended  for  popular  sale  at  news  stands,  a  small  edition  of  a 
little  over  9,000  copies  having  been  sold  at  about  60  cents  a  copy,  and  a 
still  cheaper  edition  having  been  put  upon  the  market  at  10  cents  a  copy, 
of  which  the  defendant  sold  60,671  copies.  While  the  rule  contended 
for  as  to  the  measure  of  damages  may  have  been  a  proper  one  in  the  case 
of  Pike  V.  NichdaSy  it  seems  to  me  it  is  not  the  proper  rule  in  this  case, 
inasmuch  as  the  defendants  only  used  part  of  the  material  of  the  com- 
plainant's book,  and  as  their  edition  was  a  much  cheaper  one,  and  their 
sales  at  a  very  much  lower  price.  If  the  defendants  had  put  their  edi- 
tions upon  the  market  at  the  same  price  at  which  the  complainant  sold 
his  books,  the  rule  in  Pike  v.  Nicholas  might  be  adopted  here;  but  it  does  not 
follow  that  if  defendants  had  put  upon  the  market  such  editions  of  their 
book  as  were  published  by  the  coibplainant  they  could,  or  would,  have 
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sold  over  70,000  copies.  The  fair  and  rational  presumption  from  the 
facts  is  that  is  that  it  was  the  low  price  at  which  the  defendants'  books 
were  offered  in  the  market  that  caused  these  large  sales.  It  seems  to 
me  the  just  and  proper  rule  in  this,  as  in  all  other  cases  of  this  character, 
is  to  ascertain  the  profita  the  defendants  made  by  their  piracy  of  the 
complainant's  work,  and  fix  tliat  as  the  measure  of  the  complainant's 
damages;  and,  as  the  only  proof  as  to  the  amount  of  these  profits  comes 
from  the  defendants,  this  is  the  only  proof  to  be  considered  on  this 
question.  The  defendants'  books  of  account  have  been  produced  before 
the  master,  and  show  that  the  profit  on  the  sales  of  the  two  editions  pub- 
lished by  them,  that  is,  the  proceeds  of  the  sales,  less  cost  of  production 
and  selling,  was  $1,092.53;  and  this  amount  must  therefore  be  taken  as 
the  measure  of  the  complainant's  damages  in  this  case. 

The  bill  contains  the  usual  prayer  for  the  forfeiture  of  all  the  books 
on  hand^  and  of  the  plates,  etc.,  used  by  the  defendants  in  the  produc- 
tion of  the  pirated  work.  About  a  year  ago,  and  since  the  commence- 
ment of  this  suit,  the  place  of  business  of  the  defendants  was  destroyed 
by  fire,  and  it  is  conceded  that  all  the  books  on  hand,  together  with 
their  stereotyped  plates,  engravings,  etc.,  used  in  the  publication  of  this 
work,  were  totally  destroyed  at  that  time,  and  that  defendants  have  not 
reproduced  these  plates,  or  continued  the  publication  of  the  work.  This 
renders  it  unnecessary  to  grant  any  relief  upon  the  prayer  for  forfeiture, 
and  leaves  the  complainant  entitled  only  to  a  decree  for  perpetual  injunc- 
tion against  the  further  publication  of  the  book,  and  for  the  amount  of 
damages  above  stated,  with  the  costs  of  this  suit. 
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Thb  Calvin  S.  Edwards. 

Gkaves  et  al.  v.  The  Calvin  S.  Edwards. 

(CircuU  Ccfwrt  cf  AfypeiiU,  Second  CireuU,    February  10,  lSd9L) 

BuFPiKfl— Damaob  to  Cargo— Pbril  ot  thb  Sea. 

Od  the  evidence,  held,  that  the  damage  suffered  \)j  the  cargo  of  the  CklTln  & 
Edwards  was  not  occasioned  by  the  negligence  of  her  master  and  orew,  but  was 
due  to  perils  of  the  sea,  and  hence  that  the  vessel  was  not  liable  for  such  loss. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York.     AflGlrmed. 

In  Admiralty.  Libelant  shipped  on  board  of  the  schooner  Calvin  S. 
Edwards  a  cargo  of  lumber  to  be  transported  from  Norfolk  to  New  York. 
The  vessel  encountered  a  severe  gale,  which  lasted  for  16  hours,  and 
which  left  her  leaking  so  badly  that  her  master  and  crpw  abandoned  her, 
being  taken  off  by  a  passing  boat.  Thereafter  she  was  picked  up,  and 
towed  to  New  York,  when  both  she  and  her  cargo  were  sold  in  a  suit 
brought  against  them  to  recover  salvage.  See  46  Fed.  Rep.  816.  This 
libel  was  filed  by  the  owners  of  the  cargo,  who  claimed  that  the  schooner 
was  abandoned,  not  by  reason  of  perils  of  the  sea,  but  because  of  the 
negligence  of  her  crew;  also  that  she  was  unseaworthy,  being  31  yeara 
old.     The  district  court  delivered  the  following  opinion: 

''The  evidence  does  not  show  that  the  omission  to  perform  the  contract  of 
the  carrier  In  regard  to  the  libelants*  lomber  arose  from  unseaworthiness  of 
the  vessel.  The  fact  that  the  forward  pump  was  out  of  order  la  not  evidence 
that  the  vessel  was  unseaworthy  at  the  time  of  the  charter,  nor  does  the  evi 
dence  show  that  the  leaking  of  the  vessel  arose  from  the  schooner's  l)eing  old. 
Many  vessels  as  old  as  this  are  seawortiiy  for  the  purpose  of  carrying  a  cargo 
of  lumber.  Neither  does  the  disaster  to  the  ve9sel  appear  to  have  arisen 
from  negligence  on  the  part  of  her  master  or  crew  in  the  navigation.  What 
caused  the  abandonment  of  the  voyage  was  the  severe  storm  which  the  ves- 
sel endured  for  sixteen  hours,  daring  which  time  nearly  all  her  sails  were 
blown  away,  her  foreboom  broken*  her  boat  washed  away,  both  anchors  parted 
from  the  chains,  and  all  the  fresh  water  either  washed  overboard  or  spoiled. 
The  condition  in  which  the  vessel  was  left  by  the  storm  justified  her  aban- 
donment   The  libel  must  be  dismissed,  with  costs*" 

Peter  S.  Carter^  for  appellants. 

Robert  S.  MhnJtum^  for  appellees. 

Before  Wallace  and  Laoombe,  Circuit  Judges* 

Pbb  Cubiam.  We  are  satisfied  with  the  opinion  of  Che  oourt  below  in 
this  casoi  and  afErm  the  decree. 
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The  Rolv. 

luiw  et  al.  V.  The  Rolp. 

(CircuU  C<mrt  of  Appeals,  Second  CircuU.    Febnuury  16,  ISSKi) 

GoLUBioN— Sail  Vbbsels  CROssnra — Ck>i<LisioN  Rxtlvs,  Abt.  14.  (a) 

Collision  occurred  on  the  high  seas,  on  a  clear  morning,  between  the  ship  Rolf 
and  the  bark  Boyd.  The  Rolf,  bound  from  Havre  to  Sandy  Hook,  was  sailing  at 
least  two  points  free,  with  the  wind  on  her  starboard  side.  The  Boyd,  bound  from 
.  New  York  to  Hong  Kong,  had  the  wind  on  her  port  side.  Her  contention  was  that 
she  was  sailing  closehauied.  The  Rolf's  witnesses  asserted  that  the  Boyd  also  was 
sailing  free.  The  Boyd  did  not  alter  her  course.  The  Rolf  put  her  helm  un  after 
collision  was  inevitable,  but  was  struck  on  her  starboard  side.  Held,  on  the  evi- 
dence, that  the  Boyd,  as  well  as  the  Rolf,  was  sailing  free,  and  hence,  under  the 
International  Collision  Rules,  arU  14.  (c,)— Q)8  Bt.  at  Large,  p.  441,)~the  Boyd  was 
bound  to  avoid  the  Rolf,  which  had  tne  wind  on  her  starboard  aide,  and  was  liable 
for  her  failure  so  to  do. 
47  Fed.  Rep.  220,  affirmed. 

In  Admiralty.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York.     Affirmed. 

Wing^  Shoudy  &  PijOmam^  (^Harrington  Putnam^  of  counsel,)  for  appel- 
lants. 

Buttery  StSlnum  dt  Eubbardj  (^WUhehius  Mynderte^  of  counsel,)  for  ap- 
pellee. 

Before  Wallace  and  Lacombe,  Circuit  Judges. 

Per  Curiam.  We  are  satisfied  with  the  opinion  of  the  court  below  in 
this  case,  and  affirm  the  decree. 


The  Moonliqht. 

The  JoHiY  F.  Wikslow. 

MmnLBTON  V.  The  John  F.  Winblow  and  The  Moonliohx. 

(Dtetrict  Ooiuft,  a.  D,  New  Torh.    April  18,  ISM.) 

I 

L  GoLLisioH— Vbsssl  at  Bulkhead— LANDxyo  Outbids— Risk.  I 

The  landing  of  a  heavy  vessel  in  a  strong  tideway  outside  of  a  light  Teasel,  wbSdk 

Is  lawfully  moored  at  a  bulkhead,  is  wholly  at  the  risk  of  the  vessel  so  attempting  tm 

land,  and  she  is  liable  for  any  injury  she  may  iafliot  on  the  vessel  at  rest. 

%  tUxB— Tuo  AND  Tow— Impropbr  Lansino— Wbkv  Both  Liabli. 

Where  a  tug  with  a  tow  alongside  attempts  to  land  outside  another  boat,  and  both 
tuff  and  tow  ooncur  in  making  the  attempt,  and  a  bad  landing  Is  made  thromrh  the 
innuenoe  of  both,  both  are  responsible  for  any  damage  siioh  landing  mi^  i 

In  Admiralty.     Libel  for  collision* 
Oaarpenler  Jt  Moaher^  for  libelant. 
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Goodrich^  Deady  &  Goodrich,  for.  the  tug. 
Alexander  &  Ath^  for  the  schooner. 

Brown,  District  Judge.  On  the  6th  of  April,  1891,  the  tug  John  P. 
Winslow  took  in  tow  upon  a  hawser  the  schooner  Moonlight,  loaded 
with  a  cargo  of  wood,  consigned  to  Benjamin  F.  Gerken,  who  had  a 
wood  yard  at  Seventy-Fifth  street,  East  river.  The  schooner  was  taken 
to  the  short  dock  at  Seventy-Fifth  street,  headed  down  river  against  the 
flood  tide,  and  a  line  temporarily  made  fast  to  the  dock  from  outside  of 
a  brick  barge  that  was  unloading  there.  Being  told  that  he  would  get 
a  berth  sooner  at  Seventy-Sixth  street,  the  master  requested  the  tug  to 
assist  him  in  going  there,  to  which  the  tug  assented.  The  landing  at 
Seventy-Sixth  street  was  a  bulkhead,  alongside  of  which  were  already 
moored  two  boats,  the  libelant's  barge  being  the  outside  boat,  and  light. 
The  line  to  the  Seventy-Fifth  street  dock  was  cast  off,  and  the  schooner 
allowed  to  drift  up  stern  first  in  the  strong  flood  tide,  while  the  tug  still 
kept  hold  of  her,  regulating  and  checking  her  movements  as  desired. 
When  she  had  got  abreast  of  the  libelant's  boat,  her  stern  way  was  stopped 
by  the  tug,  and,  both  tug  and  schooner  putting  their  wheels  to  port,  the 
schooner  was  gradually  worked  alongside  of  the  libelant's  boat  and  then 
made  fast  to  the  shore.  The  libelant  claims  that  she  came  alongside 
with  a  crash,  causing  the  canal  boat  to  spring  a  leak  badly;  so  that  she 
gradually  filled  with  water,  and  before  she  could  be  rescued  on  the  next 
day,  she  was  swamped  by  the  swell  of  a  passing  steamer,  when,  being 
cut  loose  from  the  boat  to  which  she  was  attached,  she  drifted  away 
with  the  tide  and  became  a  total  loss.  The  above  libel  was  filed  to  re- 
cover the  damage. 

The  evidence  is  of  the  most  contradictory  character.  A  number  of 
the  libelant's  witnesses  who  were  present  testify  that  the  schooner  landed 
against  the  libelant's  boat  with  a  loud  crash;  one  said  it  could  be  heard 
half  a  block  away;  the  captain  of  the  schooner  says  she  landed  against 
the  canal  boat  so  gently,  that  she  would  not  have  broken  an  eggshell. 

The  landing  of  such  a  schooner  alongside  a  light  canal  boat  in  a  strong 
tideway  is  evidently  not  free  from  either  diflBculty  or  danger.  I  think 
it  was  wholly  at  the  risk  of  the  schooner  and  tug.  The  canal  boat  was 
rightly  where  she  was.  The  right  to  land  a  third  vessel,  loaded  as  this 
schooner  was,  outside  of  a  light  canal  boat,  was  certainly  not  an  abso- 
lute right;  and  the  schooner,  therefore,  took  whatever  risk  attended  it. 
The  great  weight  of  testimony  is  that  the  schooner  came  alongside  with 
a  sufficient  blow  to  account  naturally  for  the  leak  that  followed.  The 
wood  loaded  on  deck  projected  over  the  schooner's  rail;  and  when  she 
sagged  up  against  the  canal  boat,  the  wood,  or  the  fenders  on  the  side  of 
the  wood,  necessarily  caught  the  upper  part  of  the  canal  boat's  side,  and 
created  a  far  greater  strain  by  lateral  pressure  against  the  tops  of  her 
timbers,  thun  would  have  occurred  in  the  ordinary  meeting  of  boats  side 
to  side.  • 

The  most  unusual  circumstance  in  the  matter  is  the  fact  that  the  cap- 
tain of  the  canal  boat,  who  was  aboard  at  the  timCi  made  no  complaint 
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against  the  schooner  either  then  or  afterwards.  His  nnnsnal  retioenoe 
is  urged  as  evidence  that  the  claim  is  ill  grounded  or  fictitious.  The 
master,  however,  immediately  went  to  the  agent's  office  to  report  the 
difficulty.  It  is  plain  that  he  did  not  apprehend  any  immediate  loss  of 
the  boat;  and  he  made  no  effort  to  keep  the  boat  clear  by  pumping;  ex- 
plaining that  the  leak  was  too  great  to  be  controlled  in  that  way.  The 
captain  had  also  only  come  aboard  that  day  a  few  hours  before,  replac- 
ing the  former  captain  discharged.  His  appearance  shows  that  he  was  a 
person  of  little  energy  or  efficiency,  though  sufficiently  intelligent. 
Taking  these  circumstances  altogether,  I  am  inclined  to  think  they  sufl&- 
ciently  account  for  his  conduct,  without  any  impeachment  of  his  good 
faith,  or  of  the  general  credit  of  the  narrative  given  by  the  libelant's  wit- 
nesses.  In  appearance,  manner,  and  testimony  they  compare  favorably 
with  the  captain  of  the  schooner. 

Whether  the  tug  was  or  was  not  bound  to  take  the  schooner  to  Seventy- 
Sixth  street  after  having  arrived  at  Seventy -Fifth  is  immaterial,  since 
upon  the  schooner's  reqjaest  she  acceded,  and  took  charge  of  landing 
her  at  Seventy-Sixth  street.  Both  were  active  in  making  the  landing 
up  to  the  moment  the  libelant's  boat  was  struck;  both  concurred  in 
making  the  attempt;  and  the  sagging  against  the  canal  boat  was  under 
the  influence  of  the  tug  and  the  schooner  alike;  both  were  immediate 
agents,  and  equally  active  in  the  work;  and  both  are,  therefore,  equally 
responsible  for  the  result. 

The  libelant's  boat  was  no  doubt  an  old  one.  She  was  bought  in  April, 
1889,  for  $350,  and  the  repair  bills  since  were  sniall.  She  was,  how- 
ever, in  fair  condition  for  the  class  of  business  in  which  she  was  en- 
gaged; she  was  of  value  to  the  owner,  in  a  lawful  business,  and  was 
without  fault.  The  libelant  is,  therefore,  entitled  to  recover  his  actual 
damage.  3%«  Oraniie  State,  3  Wall.  310.  Besides  the  ordinary  repair 
bills,  her  depreciation  since  she  was  purchased  would  be  about  $50  per' 
year.  Two  hundred  and  fifty  dollars  would,  therefore,  seem  to  be  a&ir 
allowance  for  the  boat;  and  for  the  other  items  mentioned  upon  the  trial 
$150  would  probably  be  a  reasonable  allowance,  making  $400,  with  in- 
terest. But,  as  the  evidence  of  the  damage  was  not  perhaps  fully  gone 
into,  if  either  party  is  not  satisfied  with  this  sum,  he  may  have  an  order 
of  reference,  paying  the  costs  thereof  if  a  more  favorable  result  is  not  se- 
cured. 
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Farmers'  Loan  &  Trust  Co.  v.  Grape  C3reek  Coal  Co. 
CCHreiHt  dmrU  8.  D.  lUinoia.   Hay  7, 1893.) 

COBPOBATION0  —  FOBSOLOSUBB  OF  MOBTOAOB  —  ReCBITBB'S  GXBTinOATBft— BQtriTT  Ju* 
BlSDIOnON. 

In  a  suit  to  f  oredoBO  a  mortgage  on  the  property  of  a  coal  mining  company  the 
court  has  no  power,  as  against  the  objection  of  even  a  small  minority  of  the  hold- 
ers of  the  mortgage  bonds,  to  authorize  a  receiver  appointed  in  the  suit  to  issue 
certificates  which  shall  be  a  first  lien  on  the  mortgaged  property,  In  order-to  ena- 
ble him  to  continue  the  ooeration  of  the  mines. 

In  Equity.  Bill  by  the  Farmers'  Loan  &  Trust  Company  against  the 
Grape  Creek  Coal  Company  to  foreclose  a  mortgage.  A  receiver .  was 
appointed,  and  he  now  asks  leave  to  issue  receiver's  certificates. 

Rv/nneUs  <fc  Burry,  for  Farmers'  Loan  &  Trust  Co. 

W.  J.  Calhoun,  for  J.  G.  English,  receiver. 

Hess  &  Johnson^  for  Travellers'  Ins.  Co.  and  other  objecting  bondhold- 
ers. 

Gresham,  Circuit  Judge.  The  defendant,  a  private  corporation, 
whose  chief  business  is  mining  and  selling  coal,  conveyed  to  the  com- 
plainant, in  trust,  lands  and  two  coal  mines  in  Vermilion  county,  Dl., 
to  secure  an  issue  of  bonds  amounting  to  $500,000.  An  installment  of 
interest  was  allowed  to  remain  due  for  more  than  six  months,  and  this 
bill  was  filed  to  foreclose  the  trust  deed.  Joseph  G.  English,  who  was 
appointed  receiver,  asks  for  an  order  authorizing  him  to  issue  receiver's 
certificates  not  exceeding  in  all  $24,000,  which  shall  be  a  first  lien  upon 
the  trust  property,  to  enable  him  to  pay  taxes  now  due,  amounting  to 
$3,428.64,  take  up  outstanding  certificates  amounting  to  $6,400,  which 
were  issued  under  an  order  of  the  Vermilion  circuit  court,  in  a  suit  to 
foreclose  the  same  trust  deed,  and  to  continue  the  operation  of  the  mines. 
The  receiver  represents  that,  with  additional  working  capital,  he  could 
operate  the  mines  profitably,  and  better  protect  them.  The  holders  of 
75  per  cent,  of  the  bonds  and  the  corporation  join  in  the  receiver's  re- 
quest. The  holders  of  the  remaining  25  per  cent,  resist  the  application. 
The  corporation  is  insolvent.  It  is  not  claimed  that  the  receiver  is 
without  means  to  pay  taxes,  and  it  is  chiefly  to  enable  him  to  continue 
the  operation  of  the  mines  for  anticipated  profits  that  he  desires  au- 
thority to  issue  certificates. 

When  it  becomes  necessary  for  a  court  of  chancery  to  take  possession 
of  property  which  is  the  subject  of  litigation,  by  placing  it  in  the  hands 
of  a  receiver,  all  expenses  incident  to  its  safe-keeping  and  preservation 
are  properly  chargeable  against  it;  and,  if  there  be  no  income,  such  ex- 
penses will  be  paid  out  of  the  proceeds  of  the  corpus  before  distribution 
to  lien  or  other  creditors.  It  does  not  follow,  however,  that  because 
property  of  a  private  corporation  or  a  natural  person  may  be  thus  pro- 
tected and  preserved  before  sale,  that,  in  order  to  raise  money  to  oper- 
ate it  for  profit,  a  court  may  place  a  charge  upon  it  in  advance  of  exist- 
v.50F,no.7— 31 


Digitized  by 


Google 


482  FEDERAL  BEPOBTEB,  VoL  60. 

ing  liens.  Pending  a  suit  to  foreclose  a  mortgage  executed  by  a  railroad 
corporation,  the  road  may  be  operated  by  a  receiver,  and  debts  con- 
tracted for  labor,  supplies,  and  other  necessary  purposes  before  as  well 
as  after  the  appointment  of  a  receiver,  may  be  made  a  first  lien  upon 
income,  and,  if  that  is  not  adequate,  upon  the  corpus  of  the  property. 
In  the  exercise  of  this  exceptional  and  extraordinary  jurisdiction,  which 
is  of  comparatively  recent  origin,  courts  have  entered  orders  making  re- 
ceiver's certificates  first  liens  on  the  mortgaged  property.  This  has  been 
done,  however,  on  grounds  not  applicable  to  mor^ges  executed  by  pri- 
vate corporations.  A  railroad  corporation  is  a  quasi  public  institution, 
charged  with  the  duty  of  operating  its  road  as  a  public  highway.  If 
the  company  becomes  embarrassed  and  unable  to  perforui  that  duty, 
the  courts  pending  proceedings  for  the  sale  of  the  road  will  operate 
it  by  a  receiver,  and  make  the  expense  incident  thereto  a  first  lien. 
This  is  done  on  account  of  the  peculiar  character  of  the  property.  It 
is  generally  mortgaged  to  secure  bonds,  and  persons  who  invest  in 
such  securities  know  that  the  mortgage  rests  upon  property  previously 
impressed  with  a  public  duty.  Private  corporations  owe  no  duty  to  the 
public,  and  their  continued  operation  is  not  a  matter  of  public  concern. 
It  is  only  against  railroad  mortgages  that  the  supreme  court  of  the 
United  States  has  sustained  orders  giving  priority  to  receiver's  certifi- 
cates representing  particular  indebtedness,  and,  as  already  stated,  then 
only  on  principles  having  no  application  to  a  mortgage  executed  by  a 
private  corporation  owing  no  duty  to  the  public.  Fosdich  v.  SchdU^  99 
U.  S.  235;  BarUm  v.  Barbour,  104  U.  8.  126;  MOtenberger  v.  RaUroad 
Co.,  106  U.  S.  286, 1  Sup.  Ct.  Rep.  140;  Union  Trust  Co.  v.  Railroad  Co., 
117  U.  S.  434,  6  Sup.  Ct.  Rep.  809;  Wood  v.  Trust  Co.,  128  U.  S. 
421,  9  Sup.  Ct.  Rep.  131;  Knedand  v.  Trust  Co.,  136  U.  S.  89, 10  Sup. 
Ct.  Rep.  950;  Morgan's,  Etc.,  Co.  v.  Texas  Cent.  Ry.  Co.,  137  U.  S.  171, 
11  Sup.  Ct.  Rep.  61. 

In  Wood  V.  Trust  Co.  the  court  said: 

"The  doctrine  of  Fosdick  v.  SchaZl  has  never  yet  been  applied  in  any  case 
except  that  of  a  railroad.  The  case  lays  great  emphasis  on  the  consideration 
that  a  railroad  is  a  peculiar  property,  of  a  public  nature,  and  discharging  a 
great  public  work.  There  is  a  broad  distinction  between  such  a  case  and 
that  of  a  purely  private  concern.  We  do  not  undertake  to  decide  the  ques- 
tion here,  but  only  point  it  out." 

In  Knedand  v.  Trust  Co. ,  supra,  in  discussing  the  jurisdiction  of  the 
chancellor  to  displace  the  lien  of  a  railroad  mortgage,  the  court  said: 

''Upon  these  facts  we  remark,  first,  that  the  appointment  of  a  receiver 
vests  in  the  court  no  absolute  control  over  the  property, 
thority  to  displace  vested  contract  liens.  Because,  in  a 
limited  cases,  this  court  has  declared  that  unsecured  clair  s  were  entitled  to 
priority  over  mortgage  debts,  an  idea  seems  to  have  obtali  ed  that  a  court  ap- 
pointing a  receiver  acquires  power  to  give  such  prefere  tee  to  any  general 
and  unsecured  claims.  It  has  been  assumed  that  a  coui  i  appointing  a  re- 
ceiver could  rightfully  burden  the  mortgaged  property  f  r  the  payment  of 
Any  unsecured  indebtedness.  Indeed,  we  are  advised  tha|  some  courts  have 
made  the  appointment  of  a  receiver  conditional  upon  the 
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secured  indebtedness  in  preference  to  the  mortgage  liens  sought  to  be  en- 
forced. Can  anything  be  conceived  which  more  thoroughly  destroys  the 
sacredness  of  contract  obligations?  One  holding  a  mortgage  debt  upon  a 
railroad  has  the  same  right  to  demand  and  expect  of  the  court  respect  for  his 
vested  and  contracted  priority  as  the  holder  of  a  mortgage  on  a  farm  or  lot. 
So,  when  a  court  appoints  a  receiver  of  railroad  property,  it  has  no  right  to 
make  that  receivership  conditional  on  the  payment  of  other  than  those  few 
unsecured  claims  which,  by  the  rulings  of  this  cpurt,  have  been  declared  to 
have  an  equitable  priority.  No  one  is  bound  to  sell  to  a  railroad  company, 
or  to  work  for  it;  and  whoever  has  dealings  with  a  company  whose  property 
is  mortgaged  must  be  assumed  to  have  dealt  with  it  on  the  faith  of  its  per- 
sonal responsibility,  and  not  in  expectation  of  subsequently  displacing  the 
priority  of  the  mortgage  liens.  It  is  the  exception,  and  not  the  rule,  that 
such  priority  of  liens  can  be  displaced.  We  emphasize  this  fact  of  the  sacred- 
ness of  contract  liens  for  the  reason  that  there  seems  to  be  growing  an  idea 
that  the  chancellor,  in  the  exercise  of  his  equitable  powers,  has  unlimited 
discretion  in  this  matter  of  the  displacement  of  vested  liens." 

And  further  on  in  the  same  opinion  the  court  said: 

"If,  at  the  instance  of  any  party  rightfully  entitled  thereto,  a  court  should 
appoint  a  receiver  of  property,  the  same  being  railroad  property,  and  there- 
fore under' an  obligation  to  the  public  of  continued  operation,  it,  in  the  ad- 
ministration of  such  receivership,  might  rightfully  contract  debts  necessary 
for  the  operation  of  the  road,  either  for  labor,  supplies,  or  rentals,  and  make 
such  expenses  a  prior  lieu  on  the  property  itself.'' 

In  the  language  above  quoted,  there  is  a  plain  implication  that  the 
limited  power  which  courts  may  exercise  in  displacing  the  liens  of  rail- 
road mortgages  should  not  and  cannot  be  extended  to  mortgages  exe- 
cuted by  private  corporations.  The  court  is  not  asked  to  subvert  the 
lien  of  the  mortgage  on  the  ground  that  the  trustee  or  bondholders  have 
got  possession  of  anything  which,  in  equity,  belongs  to  general  creditors. 
It  is  to  enable  him  to  operate  the  mines  for  the  benefit  of  bondholders, 
against  the  wish  of  part  of  them,  that  the  receiver  desires  to  be  invested 
with  authority  to  issue  certificates  which  shall  be  a  prior  lien  upon  the 
property  embraced  in  the  trust  deed.  Extensive  as  are  the  powers  of 
courts  of  equity,  they  do  not  authorize  a  chancellor  to  thus  impair  the 
force  of  solemn  obligations  and  destroy  vested  rights.  Instead  of  dis- 
placing mortgages  and  other  liens  upon  the  property  of  private  corpora- 
tions and  natural  persons,  it  is  the  duty  of  courts  to  uphold  and  enforce 
them  against  all  subsequent  incumbrances.  It  would  be  dangerous  to 
extend  the  power  which  has  been  recently  exercised  over  railroad  mort- 
gages, (sometimes  with  unwarranted  freedom,)  on  account  of  their  pe- 
culiar nature,  to  all  mortgages.  The  power  does  not  exist,  and  the  ap- 
plication is  denied. 
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Hoffman  et  aZ.  v.  Knox  «I  oL 

(dreutt  Court  qf  Appeals^  Fourth  Cireutt.    Haj  H IML) 
N0.& 

L  Rbhbabino— I^iNAL  Decbss. 

A  decree  fixing  the  prioti^tTof  claimB  against  an  InsolTent  oorporatioii,  and  dlreo^ 
ing  the  sale  of  its  property  for  their  paym^it,  la  a  final  daoree,  within  equity  mis 
88,  relating  to  rebearingB. 

Il  Bill  of  Reyisw— Apparjskt  Erbob. 

Where  a  decree  fixes  the  priority  of  claims  against  an  insolvent  corporation  un- 
der the  authority  of  an  act  of  the  state  legislature,  the  question  of  the  validity  of 
the  act  not  being  raised  at  the  time,  a  bill  of  review  will  not  lie  for  apparent  error, 
because  the  act  Is  subsequently  adjudged  unconstitutional  and  void  by  the  atate 
courts  on  the  ground  of  a  defective  title. 

i.  Bamb— Febfobmancb  of  Decbbb— Delat. 

In  proceedings  against  an  insolvent  corporation  claims  for  supplies  were  adjudged 
prior  to  the  lien  of-  mortgage  bondholders  under  authority  of  an  act  of  the  state 
legislation,  (as  to  the  validity  of  which  no  question  was  raised,)  and  its  property 
was  directed  to  be  sold.  One  of  the  bondholders  became  the  purchaser,  the  others 
giving  a  bond  as  securitv  for  the  deferred  payments.  Eighteen  months  thereafter 
the  state  court  declared  the  act  unconstitutional  and  void  because  of  a  defective 
title:  whereupon  the  mortgage  bondholders  filed  a  petition  for  reheaiiing,  (which 
was  treated  as  a  bill  for  review.)  praying  a  vacation  of  so  much  of  the  decree  as 
awarded  priority  to  the  supply  claims.  Held,  it  not  appearing  that  oomplainanta 
had  performed  the  decree  as  to  deferred  pavments,  nor  offered  to  place  the  supply 
daim  creditors  in  the  same  position  as  before  the  decree  was  entered,  and  owing 
to  the  lapse  of  time,  the  petition  should  have  been  dismissed. 
Knox  V.  Iron  Co.,  42  Fed.  Rep.  878,  reversed. 


Appeal  from  the  Circuit  Court  of  the  United  States  for  the  WesteiB 
District  of  Virginia.     Reversed. 

Statement  hy  Fuller,  Circuit  Justice: 

This  was  a  bill  filed  by  Samuel  Knox  against  the  Columbia  liberty 
Iron  Company,  alleging  that  the  company  had  purchased  a  large  tract 
of  iron  ore  and  woodland  for  the  expressed  consideration  of  $270,000, 
which  was  paid  in  its  stock  and  in  6  per  cent,  first  mortgage  bonds  to 
the  amount  of  $150,000,  the  total  issue  of  which  was  for  $219,000,  the 
balance  having  been  pledged  as  collateral  security,  and  in  6  per  cent 
second  mortgage  bonds  to  the  amount  of  $145,000;  that  the  mortgages 
bore  the  same  date,  and  were  secured  upon  the  tract  of  land,  and  all  the 
property  of  the  company  of  every  description,  and  its  corporate  fran- 
chises. It  was  further  averred  that  complainant  was  the  holder  of  cer- 
tain of  said  mortgage  bonds  of  both  issues;-  that  default  had  been  made 
in  the  payment  of  interest  after  demand;  that  complainant  had  made 
various  loans  to  the  company,  which  it  had  failed  and  was  unable  to 
pay,  and  that  there  were  otiier  liabilities  represented  by  promissory 
notes,  open  accounts  for  merchandise  and  supplies,  and  for  wages  and 
salary;  that  the  company  was  insolvent,  and  had  not  the  funds  to  cany 
on  its  ordinary  business,  although  a  large  income  could  be  derived  there- 
from, and  to  avoid  the  sacrifice  of  the  property,  and  the  disastrous  con- 
sequences of  suspending  its  business,  it  was  necessary  that  a  court  of 
equity  should  interpose  for  the  immediate  appointment  of  a  receiver, 
with  power  to  administer  the  company's  affairs.  The  bill  prayed  for 
such  appointment,  for  injunction,  and  general  relief.  The  company 
filed  its  answer,  in  which  it  ^*  admitted  the  truth  of  the  averments,  and 
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submitted  ite  interests  to  the  court;"  and  the  court  appointed  two  re- 
ceivers for  the  company,  with  authority  to  continue  its  operations,  and 
with  instructions  to  report  to  the  court  the  condition  and  circumstances 
of  the  company,  and  its  liabilities  and  debts. 

On  September  30,  1886,  several  creditors  of  the  company  filed  a  peti- 
tion in  the  cause  by  leave  of  court,  on  behalf  of  themselves  and  other 
similarly  situated,  setting  up  certain  supply  claims  recorded  by  them 
under  the  act  of  the  general  assembly  of  Virginia  of  April  2,  1879, 
averring  that  receivers' certificates  had  been  issued;  that  there  were  many 
other  like  claims;  that  the  affairs  of  the  company  were  not  improving; 
and  praying  that  the  proper  accounts  might  be  taken,  and  a  decree  for 
the  sale  of  the  property  be  granted.  On  October  14,  1886,  the  cause 
was  referred  to  a  special  master  to  ascertain  and  report  the  debts  out- 
standing against  the  company,  not  including  the  first  and  second  mort- 
gage bonds,  and  the  priorities  of  the  debts,  if  any.  On  the  4th  of  Feb- 
ruary, 1887,  a  petition  was  filed  on  behalf  of  one  Pollard  and  all  other 
creditors  of  the  company  who  might  avail  themselves  of  the  benefit  of 
the  same,  praying  for  the  removal  of  the  two  receivers,  and  the  appoint- 
ment of  a  single  receiver.  This  petition  (and  rule  thereon  rendered) 
was  answered  by  both  of  the  receivers,  one  of  whom  stated  "that  he  ac- 
cepted the  position  of  receiver  of  said  company  only  at  the  request  of 
Mrs.  Mary  W.  Pearson,  George  W.  Pearson,  and  Chas.  L.  Pearson,  of 
Trenton,  N.  J.,  the  largest  holders  of  the  capital  stock  of  said  company, 
and  who  now  own  or  control  a  majority  of  both  the  first  and  second 
mortgage  bonds,  and  of  the  complainant  Samuel  Knox,  the  petitioner 
Pollard,  and  Jacob  Wissler;"  and  expressing  entire  willingness  to  relin- 
quish the  trust.  On  the  17th  of  February,  1887,  Mary  W.  Pearson, 
Charles  L.  Pearson,  and  George  W.  Pearson,  of  New  Jersey,  filed  their 
petition  in  the  cause,  by  leave  of  court,  setting  forth  their  ownership  of 
1,885  shares  of  the  capital  stock  of  the  iron  company;  and  also  that  they 
were  holders  of  107  of  the  first  mortage  bonds  of  the  company  in  their 
own  names,  and  others  as  collateral;  and  also  of  112  of  the  second  mort- 
gage bonds;  and  stating  that  they  were  not  satisfied  with  the  present 
management  of  the  receivers;  that  one  of  said  receivers  was  named  at 
the  instance  and  request  of  said  petitioners  and  others,  and  still  had 
their  entire  confidence,  but  that  a  disagreement  between  the  two  mil- 
itated against  the  proper  management  of  the  trust;  and  they  requested  the 
appointment  of  one  Wissler  as  sole  receiver.  Thereupon  the  receivers 
were  removed,  though  not  upon  any  ground  reflecting  upon  them  per- 
sonally, and  Wissler  appointed. 

On  February  14,  1887,  the  report  of  the  master  was  filed,  setting  forth 
the  outstanding  indebtedness,  not  including  the  first  and  second  mort- 
gage bonds,  and  awarding  priority  to  the  labor  and  supply  claims  as 
stated  therein.  To  this  report  exceptions  were  filed  on  behalf  of  a  large 
number  of  claimants  and  creditors,  and  among  others,  on  the  14th  of 
March,  1887,  exceptions  by  Mary  W.  Pearson,  Charles  L.  Pearson, 
George  W.  Pearson,  and  H.-H.  Yard,  creditors  and  bondholders  of  the 
company,  their  Ist,  2d,  and  3d  exceptions  beiilg: 
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"So  far  as  it  reports  <aU  labor,  claims  open  on  the  books  of  said  company 
up  to  June  10,  1886,  and  closed  on  that  day  per  the  several  statements  filed 
by  the  claimants  or  their  assignees.  Said  claims  fell  due  on  said  June  10, 
1886,  and  if  even  not  recorded  on  the  14th  of  October,  1886,  should  be  reported 
as  subsisting  liens,  in  the  intent  and  meaning  of  the  statute,  and  must  be  re- 
ported with  priority  as  of  that  date  with  the  common  class,  with  all  that  stood 
unrecorded  on  that  day,  even  should  any  of  them  have  been  recorded  after- 
wards.* (2)  Because  he  reports  the  words  <  ofl9ce  agent,'  used  in  the  statute, 
as  applying  to  the  position  of  treasurer  of  said  Columbia  Liberty  Iron  Com- 
pany. (8)  As  improperly  construing  the  words  <  conductors*  and  <  captains,* 
as  applying  to  the  position  of  managers. " 

Several  other  exceptions  questioned  the  allowance  of  particular  items 
as  liens,  or  in  respect  of  priority  or  of  amount.  The  report  was  recom- 
mitted, with  instructions  to  consider  any  testimony  upon  the  various 
exceptions,  and  another  report  was  made  on  May  11,  1887,  to  which 
exceptions  were  filed.  The  report  and  exceptions  related  particularly 
to  the  construction  of  the  statutes  of  Virginia  in  relation  to  labor  and 
supply  claims,  and  as  to  whether  claimants  were  barred  under  that  stair 
ute,  and  generally  to  the  classification  of  claims.  The  report  was  again 
recommitted,  and  on  June  17,  1887,  the  court  by  decretal  order  of  that 
date  directed  the  master  to  make,  state,  and  settle  the  following  accounts: 
(1)  An  account  of  the  indebtedness  of  the  company  due  by  mortgage  or 
deed  of  trust  upon  its  property,  and  by  whom  and  in  what  proportions 
held,  and  how  evidenced,  and  the  priorities  or  equities  among  the  sev- 
eral holders  or  claimants  thereof.  (2)  An  account  of  other  indebtedness 
of.  the  company,  together  with  any  priorities  by  way  of  lien  or  otherwise; 
and  in  this  connection  stating  specially  any  lien  of  any  so^  that  might 
subsist  against  any  part  of  the  company's  property,  so  stated  that  there 
might  appear  a  full  and  correct  account  of  the  company's  indebtedness, 
and  with  the  respective  priorities  of  the  same,  with  a  view  to  a  sale  of 
the  property.  (3)  An  account  of  the  property,  real  and  personal,  of  the 
company.  (4)  Any  other  account  which  any  party  in  interest  may  r^ 
quire  or  the  commissioner  may  deem  of  importance. 

On  August  Slst,  a  partial  report  of  the  special  master  was  made.  This 
was  followed  by  a  decree  September  8,  1887,  disposing  of  the  various 
exceptions  to  the  master's  reports,  overruling,  among  others,  the  first 
exception  of  M^ry  W.  Pearson  and  others,  and  sustaining  exceptions 
to  particular  items.  It  was  decreed,  among  other  things,  that  all  claims 
for  labor  and  supplies  that  had  not  matured  more  than  six  months  be- 
fore the  order  of  reference,  October  14,  1886,  or,  having  matured  more 
than  six  months  prior  thereto,  had  been  recorded,  should  be  liens  upon 
the  property  and  franchises  of  the  company  superior  to  that  of  the  bond- 
holders of  the  company,  and  must  be  paid  before  said  bonds;  that  all 
claims  which  had  matured  more  than  six  months  prior  to  October  14, 
1886,  and  not  recorded  as  required  by  the  statutes  of  Virginia,  within 
six  months  after  maturity,  were  not  liens  on  the  company's  property, 
and  were  subordinate  to  the  bondholders;  that,  as  between  claims  for 
labor  and  supplies  furnished  said  company,  the  labor  claims  were  prior, 
and  must  be  paid  first;  and  that  the  president,  treasurer,  secretary,  and 
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manager  were  not  entitied  to  priority,  but  must  be  treated  as  general 
creditors.  It  was  further  ordered  and  decreed  that  the  special  master 
proceed  and  complete  his  accounts  as  directed  by  the  decretal  order  of 
June  17,  1887,  stating  therein  all  liens  upon  the  property  of  the  com- 
pany in  the  order  of  their  priority,  in  accordance  with  the  opinion  of 
the  court  expressed  in  the  decree.  The  disposition  of  one  claim  was  re- 
served for  further  consideration  on  the  master's  report. 

On  September  24,  1887,  a  report  was  made  by  the  master,  stating  the 
accounts  specifically  as  directed.  Exceptions  were  filed  to  this  report 
by  Mary  W.  Pearson  and  others  in  respect  of  two  specified  claims.  On 
October  14,  1887,  a  decree  was  entered  reciting  that  the  cause  came  on 
to  be  heard  upon  the  papers  formerly  read  and  proceedings  theretofore 
had,  the  report  of  September24tb,  etc.,  and  overruling  the  exceptions  to 
the  report,  which  report  was  approved  and  confirmed,  and  special  com- 
missioners appointed  (all  parties  in  interest  waiving  delay  for  redemption) 
to  make  sale  of  the  property  in  question,  at  public  auction  as  pre- 
scribed, for  one  quarter  cash  on  confirmation,  and  the  balance  in  one, 
two,  and  three  years,  with  interest  from  day  of  sale.  The  property  was 
accordingly  sold  on  January  5,  1888,  to  George  W.  Pearson,  for  $51,- 
000,  and  by  decree  of  May  26,  1888,  the  report  of  the  sale,  under  the 
decree  of  October  14,  1887,  was  confirmed,  there  being  no  exceptions;  a 
deed  directed  to  be  given;  payment  of  the  costs  of  suit  and  of  sale  out 
of  the  cash  payment  and  distribution  of  the  balance  ordered;  and  set- 
tlement of  the  receiver's  accounts.  Provision  was  also  made  for  the  col- 
lection of  the  deferred  payments,  to  be  disbursed  under  future  order  of 
court. 

May  8,  1889,  Mary  W.  Pearson,  George  W.  Pearson,  and  Charles  L* 
Pearson,  on  behalf  of  themselves  and  all  other  holders  of  the  first  mort- 
gage bonds  of  the  company,  applied  to  the  court  for  leave  to  file  a  peti- 
tion for  rehearing  or  bill  of  review  to  review  the  decrees  of  September  8, 
1887,  and  October  14,  1887,  and  on  July  19,  1889,  leave  to  do  so  was 
granted.  The  prayer  of  this  petition  or  bill  of  review  was  that  the  de- 
crees named  should  be  reviewed,  reversed,  and  set  aside,  so  far  as  they 
established  and  adjudged  the  rights  of  other  creditors  of  the  company 
to  be  superior  or  equal  to  those  of  petitioners.  The  petition  set  forth 
the  various  orders,  proceedings,  and  decrees  heretofore  referred  to,  and 
claimed  that  there  were  no  superior  equities  in  favor  of  the  labor  and 
supply  claims  entitling  them  to  a  lien  superior  to  the  mortgage  bonds; 
that  the  acts  of  the  legislature  of  Virginia,  which  it  had  been  held  cre- 
ated a  prior  lien  in  favor  of  these  claims,  were  unconstitutional  and 
void;  that  the  petitioners  were  entitled  to  a  vendor's  lien  upon  the  prop- 
erty; and  that  the  special  master  erred  in  refusing  to  recognize  this  lien, 
and  in  giving  the  labor  and  supply  claims  superiority  to  the  first  mort- 
gage bonds.  To  the  filing  of  this  petition  or  biU  the  labor  and  supply 
claimants  objected,  and  after  it  had  been  filed,  by  leave  of  court,  de- 
murred, assigning  as  grounds  that  the  petitioners  had  no  vendor's  lien; 
that  the  acts  of  the  Virginia  legislature  referred  to  were  not  unconstitu- 
tional and  void;  and  that  the  petition  did  not  allege  that  the  matters 
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therein  set  up  had  been  discovered  after  the  rendition  of  the  decrees 
complained  of,  and  could  not  have  been  produced  by  the  use  of  due  dili- 
gence before.  They  also  filed  an  answer  in  which  they  denied  any  er- 
ror in  the  decrees,  the  existence  of  any  vendor's  lien^  and  the  unconsti- 
tutionality of  the  legislative  acts;  and  contended  as  to  the  latter  that,  if 
a  defect  existed,  it  had  been  cured  by  section  2485  of  the  Virginia  Code 
of  1887.  They  also  insisted  that  their  equities  were  superior  to  those 
of  the  bondholders,  and  that  the  latter  were  estopped  by  the  decrees,  and 
their  own  acquiescence  in  them,  or  by  lapse  of  time.  The  answer 
farther  claimed  that  the  capital  stock  of  the  eompany  had  never  been 
paid  in,  and  constituted  a  fund  for  the  payment  of  debts.  December 
19,  1889,  the  court  rendered  a  decree,  which  sustained  the  first  ground 
of  demurrer,  that  as  to  the  vendor's  lien,  and  overruled  the  others,  and 
reheard  and  set  aside  the  decrees  in  question,  and  referred  the  cause  to 
a  special  master,  who  reported,  February  17,  1891,  that  only  the  mort- 
gage bonds  which  were  held  as  collaterals  for  loans  by  the  company 
ought  to  be  held  to  have  been  negotiated ,  and  to  constitute  valid  liens  under 
the  mortgages;  that  the  bonds  apportioned  among  themselves  by  the 
original  corporators  of  the  company  could  not,  as  against  the  creditors 
of  the  company,  be  said  to  have  been  negotiated,  and  were  not,  there- 
fore, liens;  that  the  labor  claims  were  prior  liens  upon  the  fraiichises 
and  property  of  the  company,  and  that  the  supply  claims  were  also 
such  prior  liens;  that,  if  this  were  not  so,  the  sale  should  be  set  aside, 
and  such  creditors  permitted  to  bid;  and  that  there  were  unpaid  sub- 
scriptions to  the  amount  of  $218,625,  which  he  was  of  opinion  was  a 
trust  fund  for  the  payment  of  debts,  and  should  be  coUected  from  the 
delinquent  subscribers.  Various  exceptions  were  filed  by  the  parties  in 
interest.  On  July  1,  1891,  the  court  entered  a  decree  that  the  labor 
and  supply  claims  had  no  priority,  and  that  the  capital  stock  of  the 
company  had  been  fully  paid,  and  was  not  liable  to  assessment  for  the 
payment  of  debts,  and  directing  payment  in  the  order  therein  stated. 
From  these  decrees  the  labor  and  supply  creditors  were  allowed  an  ap- 
peal. 

John  E.  Roller^  for  appellants. 

Oeo,  E.  Svpe  and  John  T,  Harris^  Jr.^  for  appellees. 

Ed.  S.  Conrad^  for  Mary  W.  Pearson  and  othef  petitioners. 

Before  Fuller,  Circuit  Justice,  Bond,  Circuit  Judge,  and  Hughefli 
District  Judge. 

Fuller,  Circuit  Justice,  after  stating  the  facts,  delurered  the  opinion 
of  the  court. 


By  the  decrees  of  September  8  and  October  14, 1887 


the  property  in  question,  and  the  order  of  their  priori  y,  and  the  excep- 


tions to  the  various  reports,  were  disposed  of,  and  th< 
of  the  master,  as  amended  and  reformed  in  accordai 


of  the  court,  was  approved  and  confirmed,  and  there  ipon  commission- 


ers were  appointed  to  pell  the  entire  property  upon 
fourth  cash,  and  the  balance  payable  in  one,  two,  anc 
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interest  from  the  date  of  sale,  with  security.  The  sale  thereupon  took 
place  and  was  confirmed  May  26,  1887,  and  distribution  made  of.  the 
cash  payment,  and  a  final  settlement  with  the  receiver  was  directed.  It 
seems  to  us  that  these  decrees  were  and  must  be  regarded  as  constitut- 
ing A  final  decree  in  the  case.  We  treat  them  together  because  the  de* 
cree  of  September  8th,  while  it  disposed  of  nearly  all  the  claims  and  ex- 
ceptions, reserved  the  determination  of  a  specific  claim  or  claims,  which 
was  arrived  at  by  the  adjudication  of  October  14th,  and  it  was  the  lat- 
ter, which,  all  these  matters  being  concluded,  decreed  the  sale.  If  an 
appeal  had  been  taken  by  the  present  appellees  to  the  supreme  court  of 
the  United  States,  and  the  decree  had  been  affirmed,  the  court  below 
would  have  had  nothing  to  do  but  to  execute  the  decree  which  it  had 
already  entered.  What  remained  to  be  done  was  merely  in  execution 
of  what  been  determined,  such  as  the  collection  of  the  outstanding  pay- 
ments, settling  the  receiver's  accounts,  payment  of  costs,  and  the  like; 
and  this  is  no  less  so  because  some  other  creditor  might  turn  up,  and 
seek  to  come  in  under  the  decree.  The  bringing  of  the  fund  into  court 
was  for  the  final  distribution  as  decreed,  and  not  to  be  held  pending  the 
ascertainment  of  the  principles  upon  which  it  should  be  distributed. 
Hmv.  Railroad  Co.,  140  U.  8.  62,  11  Sup.  Ct.  Rep.  690;  Bank  v.  Shef- 
fey,  140  U.  S.  445,  11  Sup.  Ct.  Rep.  755.  The  petition  for  rehearing 
presented  May  8,  1889,  came  too  late.  Equity  rule  88.  The  circuit 
court  held,  however,  that  the  petition  could  be  treated  as,  and  in  fact 
was,  a  bill  of  review  for  errors  apparent,  and  might  be  filed  as  such. 
Considered  in  this  aspect,  did  the  court  err  in  the  decree  entered  thereon 
December  19, 1889,  reversing  and  setting  aside  the  decrees  of  September 
8  and  October  14, 1887,  "in  so  far  as  they  gave  priority  to  the  claims 
of  the  supply  and  labor  creditors  of  the  said  Columbia  Liberty  Iron 
Company  as  superior  to  the  rights  of  the  first  mortgage  bondholders?" 
This  question  is  to  be  determined  without  resort  to  the  proofis,  upon  the 
pleadings,  proceedings,  and  decrees  which  in  this  country  constitute  the 
record  proper. 

Assuming  that  these  were  fully  set  forth  in  the  bill,  the  demurrer 
raised  the  question.  Being  overruled,  the  decrees  were  reversed;  if  sus- 
tained, the  bill  would  have  been  dismissed.  Other  matters  are  referred 
to,  but  they  may  be  disregarded  on  this  inquiry,  and  the  bill  taken  as 
a  pure  bill  of  review  for  error  apparent,  thus  stated  by  the  circuit  court, 
in  its  opinion,  which  will  be  found  reported  in  42  Fed.  Rep.  378: 

.  "Id  the  master's  reports,  as  contirmed,  priority  is  given  to  certain  labor, 
and  supply  claims,  contracted  by  the  company  before  the  appointment  of  the 
receivers,  over  the  bonds  secured  by  the  mortgage.  This  priority  was  in 
accordance  with  the  provisions  of  two  acts  of  the  general  assembly  of  Vir- 
ginia, approved,  resptetively,  March  21,  1877,  and  April  2,  1879.  Since  the 
entry  of  the  decrees  of  September  8  and  October  14,  1887,  in  this  cause,  the 
Virginia  statutes  giving  labor  and  supply  claims  a  priority  over  the  liens  of 
ttie  mortgage  bondholders  have,  as  to  supply  claims  against  railroad  corpora- 
tions, been  declared  by  the  court  of  appeals  of  Virginia  to  be  unconstitu- 
tional, as  in  violation  of  article  5,  8  15,  of  the  constitution  of  Virginia.  Fi- 
delity fna.,  etc.,  Co.  v.  Shenandoah  VaX.  R.  Co.,  86  Va.  1,  9  S.  E.  Rep.  759. 
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And  this  court  has  also,  after  full  argument,  in  Fidelity  Ins.t  ete.f  Co.  y. 
Shmandoah  Iron  Co.,  42  Fed.  Rep.  372,  decided  the  act  of  April  2,  1879,  to 
be  unconstitutional  as  to  both  labor  and  supply  claims  against  mining  corpo- 
rations. It  is  in  view  of  these  decisions  that  these  petitioners  ask  leave  to 
file  their  petition  to  have  this  cause  reheard,  and  the  decrees  of  Septembers 
and  October  14,  1887,  reviewed  and  reversed,  ♦  ♦  ♦  But  if  it  could  be 
conceded  that  tlvd  decrees  of  September  8  and  of  October  14, 1887,  are  final 
decrees,  the  court  is  of  opinion  that  the  petition  can  be  treated  as,  and  in  fact 
is,  a  bill  of  review  for  errors  apparent  on  the  face  of  the  record,  and  might 
be  filed  as  such.  The  recent  decisions  referred  to,  as  deciding  that  the  stat- 
ute giving  labor  and  supply  claims  the  priority  over  the  lien  of  the  mortgage 
bondholders  is  unconstitutional,  clearly  presents  a  question  of  error  on  the 
face  of  the  record.  *  «  *  Since  the  rendition  of  the  decrees  complained 
of,  the  highest  state  court  has  declared  the  statute  upon  which  the  lien  rests, 
or  out  of  which  it  arises,  to  be  invalid  because  unconstitutional,  and  federal 
courts  will  judicially  notice  and  accept  such  decision." 

To  sustain  a  bill  of  review  for  error  of  law  apparent,  the  decree  com- 
plained of  must  be  "contrary  to  some  statutory  enactment,  or  some  prin- 
ciple or  rule  of  law  or  equity  recognized  and  acknowledged,  or  settled  by 
decision,  or  be  at  variance  with  the  forms  and  practice  of  the  court,"  2 
Daniell,  Ch.  Pr.  (6th  Ed.)  *1577.  The  general  rule  is  that  such  a  bill 
does  not  lie  to  correct  a  m^re  error,  which  would,  in  effect,  render  it 
nothing  more  than  a  substitute  for  an  appeal. 

In  Perry  v.  PheUps,  17  Ves.  *174,  *177,  Lord  Eldon  said: 
•'There  is  a  great  distinction  between  error  in  the  decree  and  error  appar- 
ent. The  latter  description  does  not  apply  to  merely  erroneous  judgments, 
and  this  is  a  point  of  essential  importance;  as,  if  I  am  to  hear  this  case  upon 
the  ground  that  the  judgment  is  wrong,  and  that  thete  is  no  error  apparent, 
the  consequence  is  that  in  every  instance  a  bill  of  review  may  be  filed;  and 
the  question  whether  the  case  is  well  decided  will  be  argued  in  that  shape, 
not  whether  the  decree  is  right  or  wrong  on  the  face  of  it.  The  cases  of  er- 
ror apparent,  found  in  the  books,  are  of  this  sort,  an  infant  not  having  a  day 
to  show  cause,  etc.,  not  merely  an  erroneous  judgment." 

So,  also,  a  decree  against  the  statute  law  is  the  subject  for  a  bill  of  re- 
view, as,  for  example,  a  decree  directing  a  legacy  to  be  distributed  con- 
trary to  the  statute  of  distributions.  Story,  Eq.  PI.  §  405.  So  where 
a  decree  was  entered  for  the  sale  of  mortgaged  premises,  capable  of  divi- 
sion, to  pay  the  whole  mortgage  debt,  when  only  a  small  part  of  the 
debt  was  due.  James  v.  Mak,  9  Smedes  &  M;  144.  And  where  a  fore- 
closure decree  was  made  contrary  to  the  terms  of  the  mortgage.  MickU 
v.  Maafield,  42  Mich.  304,  3  N.  W.  Rep.  961.  These  are  manifest  er- 
rors not  open  to  controversy,  and  while  the  modern  practice  has  tended 
to  allow  the  court  of  first  instance  to  review  or  reverses  its  own  decrees, 


for  an  erroneous  application  of  the  law  to  the  facts  foi 
appellate  tribunal  would  do  so  for  the  same  cause, 


not  been  carried  so  far  as  to  ignore  the  rule  in  princif  le.     That  princi 


pie  is  that  the  remedy  for  mere  error  in  a  final  decree 
that  the  error  apparent  for  which  such  a  decree  may 
bill  of  review  must  be  more  than  the  result  of  mistake 

The  ground  upon  which  the  supreme  court  of  appea  s  of  Virginia  pro- 
ceeded, and  the  circuit  court,  following  the  rule  laid  dc  wn  by  that  court, 
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in  the  cases  referred  to,  was  that.the  acts  in  question,  so  far  as  they  re- 
lated to  supply  creditors  and  to  mining  and  manu&cturing  companies, 
were  unconstitutional  and  void,  as  in  violation  of  the  provision  of  the 
state  constitution  that  "no  law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  its  title."  Const.  Va.  art.  6,  §  15.  It  is 
ordinarily  held  that,  if  the  subject  of  an  act  be  expressed  in  the  title  in 
general  terms,  it  will  be  sufficient  under  constitutional  provisions  like 
that  quoted.  The  determination  of  the  question  whether  the  title  of  a 
particular  act  is  comprehensive  enough  to  reasonably  include  the  several 
objects  which  the  statute  assumes  to  affect  is  one  of  great  delicacy,  and 
upon  which  opinions  might  well  differ;  and  a  decree  rendered  upon  one 
view  or  the  other,  while  it  might  be  reversed  by  the  appellate  court  as 
erroneous,  can  hardly  be  said  to  carry  that  error  upon  its  face  which  is 
required  as  the  basis  of  a  bill  of  review. 

If  the  question  of  the  validity  of  these  laws  was  raised  in  this  case  be- 
fore the  rendition  of  the  final  decree,  and  the  circuit  court  erroneously 
determined  that  they  were  not  obnoxious  to  constitutional  objection,  the 
remedy  for  such  error  would  have  been  by  appeal,  and  we  do  not  think 
that  the  circuit  court,  because  after  the  lapse  of  the  term  it  arrived  at  a 
different  conclusion  in  another  case,  could  properly  entertain  a  bill  of 
review  to  impeach  such  a  decree.  The  presumption  was  in  favor  of  the 
constitutionality  of  the  statute  and  the  burden  of  proof  on  the  party  set- 
ting up  its  unconstitutionality;  and  if  the  court,  upon  its  attention  be- 
ing drawn  to  the  subject,  judicially  recognized  the  acts  as  valid,  that  de- 
termined the  question  for  the  case,  if  permitted  to  remain  undisturbed 
without  invoking  the  interposition  of  an  appellate  tribunal.  The  fact 
that  nearly  18  months  after  the  decree  of  October  14,  1887,  the  court  of 
appeals  of  Virginia  decided  these  laws  to  be  unconstitutional  for  the  rea- 
son stated,  was  not  enough  in  itself  to  create  error  of  law  apparent,  and 
justify  a  bill  of  review  on  that  ground  or  tliat  of  new  matter  in  pais. 

Undoubtedly,  the  courts  of  the  United  States,  as  a  general  rule,  prop- 
erly follow  the  construction  placed  upon  the  constitution  or  laws  of  a 
state  by  the  decisions  of  its  highest  tribunal,  unless  they  conflict  with  or 
impair  the  efficacy  of  some  provision  of  the  federal  constitution  or  a  fed- 
eral statute  or  a  rule  of  general  commercial  law,  (6orwi%  v.  Otarik,  134 
U.  S.  328,  348,  10  Sup.  a.  Rep.  554;)  but  this  rule  cannot  be  applied 
where  the  construction  contended  for  has  not  been  announced  at  the 
time  of  the  final  adjudication  by  the  United  States  court,  so  as  to  make 
the  latter  erroneous  on  its  face  by  relation.  On  the  other  hand,  we  can- 
not find  that  these  bondholders  raised  any  question  whatever  as  to  the 
validity  of  these  laws,  but,  on  the  contrary,  the.  exceptions  they  filed 
were  directed  to  throwing  out  particular  claims  as  not  within  the  terms 
of  the  statutes,  or  claims  in  whole  or  in  part  as  barred  thereunder.  It 
is  a  general  rule  that  a  bill  of  review  will  not  lie  to  impeach  a  consent 
decree.  Thompson  v.  Maxwell,  95  U.  S.  391.  And  if  these  complain- 
ants chose  to  acquiesce  in  the  allowance  of  these  claims  under  these  stat>- 
utes,  they  had  a  perfect  right  to  do  so,  but  ought  not  now  to  be  allowed, 
in  view  of  a  decision  rendered  eighteen  months  after  this  decree.,  to  say 
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that  error  was  oommitted  in  particulars  which  they  waived  by  fheir  con- 
duct. They  could  not  approbate  and  reprobate  at  the  same  time,  and, 
in  the  interest  of  the  stability  of  judicial  decision,  their  want  of  diligence 
ought  to  be  held  fatal  to  their  application. 

The  last  of  these  decrees  was  rendered  October  14,  1887,  and  the  sale 
of  the  property  was  made  thereunder.  The  amount  bid  at  the  sale  was 
$51,000,  and  no  exceptions  were  taken,  (presumably  because  that  was 
sufficient  to  cover  the  preferential  claims,  or  nearly  so,)  notwithstanding, 
as  alleged,  the  property  cost  the  ancestor  of  the  Pearsons  nearly  $200,- 
000,  and  was  sold  to  the  company  by  them  for  some  $219,000  first 
mortgage  bonds,  $101,000  second  mortgage  bonds,  and  stock  of  the  com- 
pany to  the  amount  of  $499,625,  which  bonds  and  stock  the  circuit 
court  held  were  fully  paid  for  by  the  property  so  sold.  The  purchase 
was  made  by  one  of  the  complainants  in  the  bill  of  review,  whose  bonds 
for  the  deferred  payments  were  secured  by  his  cocomplainants  as  sure- 
ties. The  relief  sought  was  not  the  vacation  of  the  decrees  of  Septem- 
ber 8  and  October  14,  1887,  but  only  of  so  much  thereof  as  awarded 
these  priorities,  and  the  application  to  file  the  bill  was  not  made  until 
the  8th  of  May,  1889,  the  decision  of  the  court  of  appeals  of  Virginia 
having  been  announced  on  the  11th  day  of  the  preceding  April.  The 
decree  rendered  reviewed  and  reversed  only  so  much  of  the  prior  de- 
crees as  gave  priority  to  appellants'  claims,  and  thereby  the  opportunity 
to  bid,  or  get  others  to  bid,  at  the  sale  of  this  valuable  property,  was 
cut  off  by  the  very  decrees  which  were  only  reversed  so  far  as  their 
claims  were  concerned.  It  may  be  that  such  opportunity  would  have 
availed  nothing,  but  that  does  not  change  the  matter  in  principle.  It 
is  the  rule,  subject,  however,  to  some  exceptions,  that,  before  a  bill  of 
review  can  be  filed,  the  decree  must  be  first  obeyed  and  performed. 
Thus,  if  money  is  directed  to  be  paid,  it  ought  to  be  paid  before  the 
bill  of  review  is  filed,  though  it  might  afterwards  be  ordered  to  be  re- 
funded.    Rickery.  Powell,  100  U.  S.  104,  108. 

It  does  not  appear  that  these  complainants  had  performed  the  previous 
decree  when  their  bill  of  review  was  permitted  to  be  filed.  On  the  con- 
trary, they  objected  that  the  second  payment  then  due  might  be  dis- 
bursed under  the  prior  decree,  and  it  would  be  impossible  for  them  to 
recoup.  Nor  did  they  ask  that  the  sale  be  set  aside,  nor  in  any  manner 
offer  to  place  these  creditors  in  the  same  situation  that  they  occupied 
before  that  decree  was  entered;  but,  after  having  proceeded  upon  the 
theory  of  the  validity  of  these  laws,  they  came  forward  with  their  bill 
of  review  to  obtain  a  reversal  of  so  much  of  the  decrees  as  was  opposed 
to  their  interests,  leaving  what  was  made  in  their  favor  to  stand.  We 
are  of  opinion  that  they  were  called  upon  to  present  their  contention  be- 
fore, if  they  intended  to  insist  upon  it.  Cases  are  not  to  be  tried  by 
piecemeal,  and  it  would  open  a  wide  door  to  persistent  litigation  if  par- 
ties should  be  permitted  to  lie  back,  and  then  renew  controversies  in 
this  manner. 

The  decrees  of  the  circuit  court  appealed  from  are  reversed,  and  the 
cause  remanded,  with  a  direction  to  dismiss  the  petition  for  rehearing  or 
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bill  of  review,  and  for  further  proceedings  upon  the  basis  of  the  finality 
of  the  decrees  of  September  8  and  October  14,  1867)  in  conformity  to 
this  opinion. 


Pagifio  Postal  Telxgbaph  Cable  Co.  r.  Western  Union  Tel.  Co. 

Same  v.  Seattle,  L.  S.  &  E.  Ry.  Co. 

(Circuit  Oofwrty  IX  WaOiingUyn^  K.  D.    April  4, 1S9S.) 

1.  Teleobaph  GOMFANTB8— Grant  bt  Railboaiv— Cokbtruction. 

a  contract  whereby  a  railroad  company  grants  to  a  telegraph  company  a  right  of 
way  along  its  ro^  for  a  telegraph  line,  ana  agrees  that  it  will  not  grant  such  right 
for  the  constructioo  of  any  other  telegraph  line,  does  not  vest  lu  the  telegraph 
company  such  an  exclusive  interest  in  the  railroad^s  right  of  way  for  telegraph 
purposes  as  would  entitle  it  to  an  injunction  against  the  construction  of  another 
telegraph  line  thereon. 

8.  Same— EzcLusrvB  Right  of  Wat— Ultra  Vires. 

A  contract  by  which  a  railroad  company  undertakes  to  grant  the  exclusive  right 
to  construct  and  maintain  a  telegraph  line  along  its  road  to  a  single  company  is 
uUra  virea  and  void. 

In  Equity*  Bill  for  an  injunction  to  prevent  the  Western  Union 
Telegraph  Company  from  constructing  and  operating  a  telegraph  line  on 
the  right  of  way  of  the  Seattle,  Lake  Shore  &  Eastern  Railway  Com- 
pany between  certain  stations.  The  court  having  granted  a  restraining 
order  pendente  Ute^  the  defendants  moved  to  vacate  said  order.  Motion 
granted. 

Struve  &  McMicken  and  Hughes^  Hastings  &  Stedman^  for  plaintiff. 

Turner  &  McOutcheon^  for  defendants. 

Hanfobd,  District  Judge.  The  only  ground  for  the  restraining  order, 
which,  at  the  time  it  was  made,  seemed  to  me  to  justify  it,  is  that  the 
complainant  claims  to  be  the  owner  of  an  interest  in  the  strip  of  land 
known  as  the  right  of  way  of  the  defendant  the  Seattle,  lAke  Shore 
&  Eastern  Railway  Company,  upon  which  the  defendant  the  Western 
Union  Tel^raph  Company  proposes  to  enter,  and  construct  and  oper- 
ate a  telegraph  line,  without  the  consent  of  the  plaintiff,  and  without 
compensation  to  plaintiff  for  such  appropriation  and  use  of  property 
to  which  it  claims  title.  Upon  the  present  hearing  this  appears  to  me 
to  be  the  only  ground  of  complaint,  worthy  of  consideration,  against 
either  of  the  defendants.  I  would  regard  it  as  sufficient  if  the  claim 
of  title  appeared  to  be  valid.  The  defendants,  however,  deny  that 
plaintiff  has  any  title  to  the  premises,  or  any  interest  therein  other 
than  an  easement;  that  is  to  say,  a  right  of  way  for  its  own  telegraph 
line.     The  only  basis  for  the  plaintiff'a  claim  of  title  is  found  in  the 
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following  clauses  of  a  contract  made  by  the  plaintiff  with  the  Seattle  & 
West  Coast  Railway  Company: 

"The  railway  company  hereby  grants  right  of  way  for  said  line  of  tele- 
graph along  the  route  of  its  road,  and  upon  its  grounds,  and  agrees  to  fur- 
nish labor  for  loading  the  poles  upon  the  cars,  and  for  distributing  and 
setting  the  same,  under  the  direction  of  the  telegraph  company's  foreman, 
together  with  their  free  transportation.  The  railroad  company  agrees  to 
furnish  office  room  in  its  railway  stations,  and  an  operator  wherever  re- 
quired, for  its  railway  business,  who  shall  also  transact  the  business  of  the 
telegraph  company,  at  such  stations,  under  the  rules  and  regulations  of  the 
telegraph  company,  it  being  understood  that  all  receipts  for  commercial  tele- 
graph business  shall  belong  to  the  telegra^  company.  *  *  *  The  telegraph 
company  shall  have  free  transportation  for  men  and  material  necessary  for  the 
maintenance  and  operation  of  its  telegraph  lines,  and  the  railway  company 
hereby  agrees  that  it  will  not  grant  right  of  way  along  its  road  for  the 
construction  of  the  line  of  any  other  telegraph  company,  and  that  it  will  not 
transport  men  or  material  for  any  other  telegniph  company,  except  at  the  reg- 
ular tariff  rates  of  said  railway  company,  and  for  delivery  at  its  regular 
stations.  *  ♦  ♦  This  contract  shall  continue  for  twenty-five  years  from 
the  date  hereof. " 

The  complainant  avers  that  the  Seattle,  Lake  Shore  &  Eastern  Rail- 
way Company  acquired  the  right  of  way  for  that  portion  of  its  road 
between  Woodenville  or  Snohomish  Junction  and  the  town  of  Sedro,  by 
a  grant  from  said  Seattle  &  West  Coast  Railway  Company,  subject  to 
said  contract.  Thfe  argument  is  that  the  contract  is  a  conveyance,  and 
that  it  vests  in  the  complainant  the  exclusive  right  to  the  entire  strip 
of  land  for  telegraph  purposes,  during  the  term  specified,  which  right 
amounts  to  an  interest  in  the  land,  and  is  a  legal  estate.  Against  the 
contention  for  such  a  construction  of  the  contract,  it  is,  first,  to  be  ob- 
served that  the  only  granting  words  therein  appear  to  be  limited  in 
their  application  to  the  right  of  way  for  a  single  telegraph  line.  There 
is  no  indication  in  the  contract  of  the  idea  that  the  plaintiff  should 
have  control  over  the  right  of  way  for  any  purpose  other  than  the  con- 
duct of  its  own  telegraph  business.  If  correct  in  the  position  assumed 
by  it  in  this  case,  the  complainant  would  have  the  right  to  sell  to  other 
telegraph  companies,  or  sublet  to  them  privileges  to  construct  and  main- 
tain telegraph  lines  upon  the  premises.  The  provisions  of  the  con- 
tract itself  in  the  clauses  above  quoted  are  antagonistic  to  this  pretense. 
The  railway  company  by  the  contract  promised  that  it  would  not  per- 
mit the  construction  of  other  telegraph  lines  upon  its  right  of  way,  nor 
afford  other  telegraph  companies  facilities  for  transportation  of  materials, 
except  as  specified.  This  clause  created  a  mere  personal  obligation.  It 
did  not  convey  the  title  to  any  property.  On  the  contrary,  dt  amounts 
to  an  assertion  by  the  railway  company  of  both  an  obligation  and  a 
right  to  control  the  future  use  of  the  ground  acquired  by  it  for  its  rail- 
road. 

If  the  contract,  in  explicit  terms,  granted  such  an  interest  in  the 
premises  as  plaintiff  claims,  I  should  have  to  hold  it  to  be  utbra  virea 
and. void,  for  the  reason  that  the  laws  of  the  territory  of  Washington, 
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in  force  when  it'  was  made,  did  not  authorize  a  railway  corporation  to 
transfer  land  acquired  for  railroad  purposes,  by  lease,  so  as  to  divest 
itself  of  its  duties  and  obligations  to  the  public  as  to  the  use  of  such 
property.  By  the  plaintifl'^s  own  showing  it  appears  that  the  Seattle  & 
West  Coast  Railway  Company  was  incorporated  to  do  a  general  trans- 
portation business  by  rail,  and  to  be  a  competitor  for  interstate  and 
international  commerce.  Its  franchise  from  the  state,  therefore,  made 
it  to  a  certain  extent  a  public  agent  endowed  with  part  of  the  sovereign 
power  of  the  commonwealth;  and  a  railroad  constructed  in  this  state 
by  a  corporation  organized  under  the  laws  of  the  state,  or  its  prede- 
cessor, the  territory,  must  necessarily  be  a  highway  for  public  use,  in 
and  to  which  the  public  have  rights  limited  and  regulated  by  law. 
There  is  no  statute  authorizing  such  a  transfer  of  property  .in  the  right 
of  way  and  control  thereof  as  the  plaintifif  now  claims  was  made  to  it 
by  said  contract,  and,  without  express  authority  conferred  by  a  statute, 
no  transfer  of  such  property,  or  of  the  right  to  control  the  same,  could 
be  made,  whereby  the  rights  of  the  public,  or  a  third  party,  e.  g.y  the 
Western  Union  Telegraph  Company,  could  be  in  any  manner  abridged. 
LaHn  v.  Railroad  Co.,  (Or.)  11  Pac.  Rep.  685  Bredinw.  Ckir  Co.,  (Mass.) 
13  N.  E.  Rep.  66;  Palmer  v.  Railway  Cb.,  (Idaho,)  16  Pac.  Rep.  653; 
RaUroad  Co.  v.  Browii,  17  Wall.  445;  Railroad  Co.  v.  Orane,  113  U.  S. 
433,  434,  5  Sup.  Ct.  Rep-  578;  Oregon  R.  iSc  N.  Co.  v.  Oregonian  Co.,  130 
U.  S.  1,  9  Sup.  Ct.  Rep.  409;  Van  Dresser  v.  Navigaiixm  Co.,  48  Fed. 
Rep.  202;  U.  S.  v.  Wedem  Unicm  Tel.  Co.^  50  Fed.  Rep.  28. 

Telegraph  lines  are  to  serve  the  public,  and  wherever  they  are  con- 
nected with  a  railroad  as  incidental  to  the  railway  business,  the  rights 
of  the  public  respecting  the  same  must  be  governed  by  the  principles 
applicable  to  other  branches  of  the  service;  and  the  public  policy  which 
underlies  the  numerous  decisions  of  the  courts  of  this  country,  deny- 
ing the  right  of  a  railway  corporation  to  divest  itself  of  responsibility 
and  invest  another  with  its  powers  and  functions,  touches  directly  the 
question  in  this  case  as  to  the  right  of  one  corporation  to  transfer  to  an- 
other an  exclusive  right  for  telegraph  purposes  to  the  occupancy  and 
control  of  property  acquired  as  a  necessary  means  of  serving  the  public. 
A  contract  made  by  a  railway  company,  whereby  it  attempts  to  create 
a  monopoly  in  the  use  of  its  property  for  the  transmission  of  news 
and  intelligence,  is  just  as  invalid  as  a  contract  would  be  whereby  a 
railway  corporation  should  attempt  to  confer  upon  one  individual  or 
corporation  an  exclusive  right  to  have  any  particular  commodity  trans- 
ported as  freight  over  its  railway.  Whether  this  contract  be  regarded 
as  an  intended  conveyance  of  an  interest  in  the  property,  or  as  a 
covenant  affecting  the  title  to  the  right  of  way,  or  as  a  contract  creating 
simply  a  personal  liability, -it  is  not  such  a  contract  as  a  cpurt  of  equity 
can  uphold  or  decree  to  be  specifically  performed;  and,  at  least,  as 
against  the  defendant  the  Western  Union  Telegraph  Company »  it  is 
void,  except  in  so  far  as  it  confers  upon  the  plaintiff  the  right  to  main- 
tain unmolested  its  telegraph  line,  and  conduct  its  business  without 
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interruptioii;  which  right  is  in  no  manner  menaced  by  the  propoeed 
action  of  the  defendants.  The  motion  to  vacate  the  restraining  order 
is  therefore  grantedt 


New  York,  L.  E.  &  W.  Ry.  Co.  v.  Bennett  d  iub. 

(Clroiitt  Court  of  AppecOB.  8kah  Circuit.    June  ^  1898.) 

No.  11. 

1.  0ABRIXB8  or  PABSXNQBRA— SbOOKD-ClABS  TiOKBTB— OONNBOTIKe  LiNBS. 

Where  a  Becond-olasa  railway  ticket  provide*  that** no  agent  or  emplQje  bai 
power  to  modify  this  contract  in  any  partioular, "  neither  the  ticket  accent  nor  bag* 
gage  master  at  a  station  where  the  holder  is  reqaired  to  change  oars  has  anthoribr 
to  instruct  such  passenger  to  take  a  limited  express  train,  npon  which  only  flnt> 
class  tickets  are  accepted. 

a.  baxe. 

As  between  the  conductor  of  such  a  limited  train  and  the  passeager.  the  ticket  Is 
conclusive  evidence  as  to  the  latter*s  right  of  transportation,  and  the  oondnotor 
has  no  authority  to  aooept  it  f  o/  passage  on  that  train. 

8.  Same. 

One  who  has  applied  for  and  purchased  a  second-class  ticket,  and  has  oaed  aooh 
tickets  before,  is  bound  by  Its  terms,  whether  he  has  read  them  or  not. 

4.  Bamb. 

The  failure  of  a  train  carrying  second-class  passengers  to  connect  with  the 
proper  train  of  another  road,  the  two  roads  forming  a  through  line,  does  not  impose 
upon  the  second  road  an  obligation  to  transport  passengers  hdoing  seoond-dass 
through  tickets  upon  the  next  train,— a  limited  express,— upon  which  such  tickets 
are  not  valid. 

B.  Samb— Ejectmbnt  or  Passbnobb. 

A  woman  with  two  infant  children,  traveling  on  a  second-class  ticket,  boarded  a 
limited  train,  upon  which  first-class  tickets  only  are  vaUd.  The  conductor  refused 
her  ticket,  and  at  the  next  important  station  she  was  put  off.  It  was  in  the  evening, 
and  she  remained  at  the  depot  for  a  time,  till  at  her  request  she  was  sent  to  an  hotel, 
and  the  next  day  money  was  collected  with  which  she  returned  home,  where  she 
had  an  attack  of  nervous  prostration.  Bhe  testified,  concerning  the  language  of 
the  conductor  in  refusing  her  ticket:  *'It  was  very  rough ;  so  mucn  so  that  is  what 
scared  me  most  If  he  had  spoken  pleasant  to  me.  it  would  have  been  so  much  bet- 
ter. He  spoke  up  In  such  a  commanding  way.  **  bhe  further  said  that  at  the  depot 
the  conductor  said  something  about  sending  her  to  a  hospital  in  a  patrol  wagon. 
Held^  that  the  evidently  imperative  manner  and  form  of  speeob-ef -the^eoodnctor 
are  not  actionable  In  the  absence  of  violence,  or  other  willful  misconduotk  and  a 
veiQiot  for  defendant  should  bave-beeh  directed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southem 
Division  of  the  Eastern  District  of  Tennessee. 

Action  by  Mrs.  Hattie  A.  Bennett  and  her  husband,  John  R.  Beo- 
uett,  against  the  New  York,  Lake  Erie  &  Western  Railiray  Company  for 
damages.  Verdict  and  judgment  for  plaintiff.  Defen  ant  brings  error. 
A  motion  to  dismiss  the  writ  of  error  was 'heretofore 
Bep.  598.)    Judgment  reversed. 

Statement  by  Swan,  District  Judge  : 

This  is  an  action  on  the  case  commenced  by  attacl  ment  in  the  dis 
coit  court  of  Hamilton  county,  Tenn.,  fortheejeotionof  A  is.  J.R.  Bennett, 
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one  of  the  defendants  in  error,  fyom  the  passenger  train  of  the  railway 
company,  en  route  from  Cincinnati  to  New  York.  The  action  sounds 
in  tort,  and  the  declaration  claims  damages  for  the  mortification  inci- 
dent to  the  plaintiff's  removal  from  ihe  train,  and  for  an  alleged  false  ar- 
rest and  imprisonment  of  the  female  plaintiff  at  Dayton,  Ohio,  as  part. 
of  the  wrong  and  injury  attending  her  expulsion.  Upon  the  petition 
apd  bond  of  the  plaintiff  in  error  the  case  was  removed  to  the  circuit 
court  of  the  United  States  for  the  southern  division  of  the  eastern  dis- 
trict of  Tennessee.  It  was  there  tried,  and  a  verdict  for  $1,500  ren- 
dered for  the  plaintiff,  upon  which  judgment  was  subsequently  entered. 
From  that  judgment  the  defendant  below  took  this  writ  of  error,  and  the 
case  is  here  for  review  on  exceptions  duly  taken.  Defendant  pleaded 
*'not  guilty." 

The  material  facts  involved  are  in  the  main  condensed  from  the  testi- 
mony of  the  plaintiff  Hattie  A.  Bennett,  and  her  husband,  who  joins 
with  her  in  the  action.  Mrs.  Bennett  desiring  to  go  to  Binghamton, 
N.  Y.,  with  her  two  infant  children,  her  husband  applied  for  and  pur- 
chased for  her  from  the  agent  of  the  Cincinnati  Southern  Railroad,  in 
August,  1890,  at  Chattanooga,  Tenn.,  a  limited  ticket  to  New  York, 
paying  therefor  $20.  The  ticket  was  composed  of  three  coupons, — one 
for  passage  to  Cincinnati,  one  to  Dayton,  and  the  third  thence  to  New 
York, — and  on  each  coupon  were  printed  the  figures  and  letters  ''2nd,'' 
indicating  the  dass  of  the  ticket.  This  designation  and  notice  was  also 
printed  in  the  body  of  the  ticket,  as  one  of  the  terms  and  limitations  of 
the  contract.    The  ticket,  except  the  first  coupon,  is  as  follows: 

"TICKET." 

QUEEN  AND  CRESCENT  ROUTIL 

ONE  PASSAGE 

or  0LA88  IKDIOATBD  TO  FOIMT  OH 

N.  Y..  LAKE  ERIE,  &  WESTERN  R.  B. 

BBTWBBK  PUNCH  MABX8. 

On  Conpons  attached,  when  OfBoially  Stamped,  subject  to  the  following  Contract 

let  Id  seUing  this  Ticket  and  checking  Baggage  hereon,  this  Company  acts  only  as 
Agent  and  is  not  responsible  beyond  its  own  line. 

2Dd.  This  Ticket  is  subject  to  the  STOP-OVER  regulations  of  the  line  over  which  It 
reads. 

Brd.  It  is  VOID  for  passage  if  any  alterations  or  erasures  are  made  hereon,  or  if  more 
than  one  date  Is  canceled. 

4th.  The  UNPDNCHED  FIOURE  on  the  Coupons  of  this  Ticket  indicates  its  Class. 

5th.  This  Ticket  is  good  untU  used,  unless  limited  by  stamp  or  written  indorsement  or 
cancelled  by  punch  in  the  margin  of  Contract. 

6th.  IF  LIMITED  as  for  time,  this  Ticket  wiU  be  void  after  midnight  of  date  canceUed 
by  ■'L"  punch  in  margin  hereof  and  Is  subject  to  the  exchange  either  in  whole  or  in  part 
at  any  point  on  the  route  for  a  continuous  Passage  Ticket  or  Check. 

7th.  When  this  Ticket  is  signed  below  by  the  purchaser,  it  is  NOT  TRANSFER^ 
ABLE,  and  if  presented  by  any  other  person  than  the  original  holder  it  will  be  taken 
up  and  full  fare  collected.  The  holder  will  write  his  (or  her)  signature  when  required 
to  do  so  by  Conductors  or  Agents. 

v,60F.no.7— 32 
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Sth.  When  thU  Ticket  is  not  witnesfted  by  Agent  no  slgnatare  ia  regnlred  bj  the  pll^ 
chaser. 

9th.  The  Baggage  liability  of  the  Companies  represented  on  this  Ticket  is  limited  to 
wearing  apparel  not  exceeding  $100  in  value. 

'  No  Agent  or  employe  has  power  to  modify  this  Contract  in  any  particular. 

D.  Or,  EDWARDS,  Oen.  Pass.  &  Ticket  Agent 


I  hereby  agree  to  all  the  conditions  of  the  above  contract^ 


Signatnrt.. 


Witnei 


Purchaser. 


IBSUED  BT 

QUEEN  AND  CEESCENT  ROUTE. 

LIMITED 

H.  Y.  L.  B.  ft  W.  B.R,  ( Via  Salamanca)  B  0 

li 

DAYTON 

PUNCHED. 

TO  POINT  BSTWBBK  PUNOH  MAXKB, 

• 
• 
• 

tats  si g  S   ^ 

£  0   o£££^^ 

f 

On  Gondltlons  named  In  Contract. 

111 

▲  SI            ONE  PASSAGE. 

HOT  flOOD  n*  DXTACHXD. 

Pnnchad 
L 
Sd. 

Via  Qdba  NYLEAW. 

AgtBl 


UBVED  BT 

QUEEN  AND  CRESCENT  ROUTE, 

N.  Y.  LAKE  ERIE  ft  WESTERN  R.  R. 

CINCINNATI  TO  DAYTON. 


III 
p.5  O 


Sd 

punched 

li 


?l 


H 

^ 


Mfllt: 


On  Conditions  named  In  Contract. 


An 


ONE  PASSAGE. 

HOT  GOOD  IF  DBTAOBBD. 


Via  QftC  NYLEftW. 


LIMITED 

L 
PUNCHED. 
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The  evidence  is  that  the  price  of  a  first-class  ticket  A-om  Chattanooga 
to  New  York  on  the  train  she  took  was  some  six  or  eight  dollars  more, 
and  that  J.  R.  Bennett  knew  that  fact,  though  he  testified  that  the  one 
purchased  ''was  just  as  good  to  him  as  if  he  had  paid  $40  for  it,  and 
that  he  had  traveled  on  the  same  ticket,  [t.  6.,  of  the  same  class,]  and 
never  had  any  trouble."  Mrs.  Bennett  took  the  Cincinnati  Southern 
train  at  Chattanooga,  August  10,  1890,  and  reached  Cincinnati  at  7  a. 
M., — ^two  hours  late  for  the  connecting  train, — ^and  there  waited  until 
6:25  p.  M.,  when,  as  she  testifies,  a  ticket  agent  told  her  the  New  York 
train  left.  She  also  says  that  she  took  her  ticket  to  a  baggage  master, 
to  see  that  her  baggage  was  put  on  the  train,  and  he  told  her  she  would 
take  the  6:25  p.  m.  train  to  New  York,  which  was  a  first-class  train. 
She  took  that  train,  and  gives  this  version  of  the  occurrences  for  which 
she  sues: 

"  When  the  conductor  came  for  tickets,  the  first  thing  he  said  to  me,  he  says: 
*What  are  you  on  this  train  for?'  I  says:  'Why,  what  is  the  trouble?' 
He  says:  'This  is  not  your  train.  This  train  goes  right  through  to  New  York.' 
I  said:  'Did  it?  Well,  what  is  the  trouble?'  He  says:  'Your  ticket  does 
not  call  for  this  train.  You  must  get  off  at  Dayton,  or  I'll  put  you  off.' 
•  Well,'  I  says,  I  don't  see  why  I  should  be  put  off  this  train  if  the  train  is 
going  through  to  New  York.'  I  did  not  know  of  any  trouble,  and  I  told  the 
conductor  I  would  like  to  know  what  the  trouble  was.  I  did  not  like  to  be 
delayed  any  longer.  I  had  been  delayed  through  the  day;  had  to  wait  in 
Cincinnati  through  the  day.  Well,  he  says:  <Yoti  get  off.  You  must  get  off. 
If  you  don't  I'll  put  you  off.  I  ought  to  put  you  off  down  in  the  country.' 
He  says:  -Why  did  you  not  show  the  ticket  at  the  train?'  I  says:  •!  did.' 
He  says:  'You  did  not.'  I  says:  •!  took  it  to  the  ticket  agent,  and  I  have 
proof  of  it.'  He  says:  <Well,  give  it  to  me.'  And  after  examining  the  ticket 
he  took  off  a  portion  of  the  ticket  and  then  gave  me  this  little  white  ticket. 
I  had  two  small  children  with  me,  and  of  course  hated  to  get  off  at  Dayton. 
I  can't  remember  just  what  took  place  there,  the  excitement  was  too  much 
for  me.  He  (the  conductor)  said  he  would  take  me  off  anyway,  and  then  he- 
says:  *We  will  see  that  you  get  on  the  next  train  all  right,' — that  was  going 
out  between  eleven  and  one  o'clock  that  night.  Between'  one  and  two 
o'clock  that  night  he  came  in  with  a  policeman,  and  said:  <YouT  train  Is  due, 
you  must  go  and  get  your  children  on  board.'  Then  I  tried  to  have  him  know, 
and  shook  my  head,  that  I  could  not,  that  I  did  not  want  to  go  any  further. 
I  was  lying  there,  and  I  could  not  speak  very  well;  I  had  such  a  bad  spell; 
and  I  did  not  like  to  go  any  further.  I  felt  very  bad,  and  there  was  nobody 
to  meet  me  when  I  got  to  New  York,  and  just  being  in  the  condition  I  was, 
I  was  going  there  for  my  health.  I  thought  if  I  got  any  worse,  I  had  better 
go  back  home.  Then  he  seemed  to  be  out  of  patience,  and  says:  *I  would 
like  to  know  what  you  are  going  to  do.  You  can't  stay  here  in  the  depot. 
You  have  not  got  any  money.'  I  motioned  to  him  to  hold  down,  so  I  could 
whisper,  and  I  says :  <You  telegraph  to  my  husband.  I  know  he  will  aid  me.' 
He  says:  'I  know  what  I'll  do.  I'll  send  for  the  patrol  wagon,  and  we  will 
take  you  to  the  hospital.' " 

She  was  subsequently  assisted  to  an  hotel  near  the  depot,  where  she 
was  properly  cared  for  until  noon  of  the  next  day,  when  she  returned 
home,  where  she  had  a  severe  attack  of  nervous  prostration.  She  was 
asked: 
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**QuestioTL  Ton  say  the  only  thing  the  conductor  said  about  your  ticket  was 
that  it  did  not  call  for  that  train?  Answer.  That  is  what  he  said*  He  said 
I  had  DO  business  on  that  train.*' 

On  cross-examination  she  admitted  that  the  day  the  policeman  at  the 
depot,  finding  she  had  not  enough  money  to  go  back  home,  solicited  the 
balance,  and  turned  it  over  to  her;  that  her  baggage  was  checked  at 
Central  Depot  at  Chattanooga  for  the  whole  route;  that  before  the  train 
left  Dayton  the  conductor  told  her  that  her  ticket  did  not  call  for  that 
train,  and  that  the  next  train,  for  which  it  was  valid,  would  arrive 
about  midnight,  but  she  preferred  to  wait  until  she  felt  better  or  go  back 
home. 

** Question,  What  wrong  had  been  done  to  you  up  to  that  time?  Answer, 
I  could  not  tell  you  how  much  wrong.  I  was  wronged  through  my  feeflings. 
I  think  I  was  very  much  wronged.  [She  does  not  know  how  she  got  to  the 
ladies*  waiting  room,  but  supposes  she  was  led  there  by  the  conductor.]  Q. 
If  there  was  anything  else  that  was  done  to  you  I  will  be  very  much  obliged 
if  you  will  tell  the  jury  what  it  whs.  A,  I  don't  know  of  anything.  Q.  You 
have  already  stated  what  the  conductor  said  to  you  when  he  came  to  take  up 
your  ticket,  between  Cincinnati  and  Dayton, — that  he  told  you  you  ought  not 
to  be  on  that  train.  State  whether, — what  his  manner  was,  whether  it  was 
rough  and  harsh,  or  it  was  kind  and  gentle.  A.  It  was  very  rough.  So 
much  80  that  is  what  scared  me  most.  If  he  had  spoke  pleasant  to  me.it 
would  have  been  so  much  better.    He  spoke  up  in  such  a  commanding  way." 

She  states  that  "no  other  insult  or  indignity  was  offered  by  any  one 
dse  except  the  conductor."  There  is  no  evidence  that  plaintiff  was 
arrested  or  imprisoned,  or  was  subjected  to  any  expense  while  at  Day- 
ton. The  foregoing  states  all  that  is  material  of  the  plaintiff's  testimony 
relevant  to  the  conduct  of  the  conductor  and  the  circumstances  of  her 
expulsion  at  Dayton.  The  plaintiff  was  ejected  from  one  of  the  cars  of 
a  first-class  limited  train,  upon  which,  under  the  regulations  of  the  com- 
pany, only  passengers  having  first-class  tickets  were  allowed  to  ride. 
The  testimony  of  the  conductor,  who  is  an  employe  of  the  Cincinnati, 
Hamilton  &  Dayton  Railroad,  does  not  vary  essentially  from  that  of  the 
passenger,  except  that  he  denied  all  ungentlemanly  conduct.  The  rec- 
ord shows  that  the  plaintiff,  with  her  children,  were  escorted  by  the 
conductor  and  station  officer  into  a  safe  and  comfortable  waiting  room 
in  the  railroad  station  at  Dayton,  which  was  well  watched  and  lighted, 
where  she  remained  without  molestation,  until,  at  her  own  request,  she 
was  assisted  to  an  hotel,  where  she  was  provided  with  dinner  gratuitously, 
while  the  officer  on  duty  at  the  station  went  to  the  depot,  and  there 
collected  enough  money  to  pay  her  return  fare  to  Chattanooga. 

Lewu  Shepherd  and  Prank  Spurhck^  for  plaintiff. 

Thomas  H.  Cook^  for  defendant. 

Before  Jackson,  Circuit  Judge,  and  Saoe  and  Swan,  District  Judges. 

Swan,  District  Judge,  (after  staMng  the  facts  as  above.')  Under  (he  form 
of  action  adopted  it  was  essential  to  recovery  that  the  plaintiffs  should 
establish  either  a  breach  of  defendant's  express  contract^  evidenced  b} 
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the  ticket,  for  the  carriage  of  plaintiflf  to  New  York,  or  by  competent  ev- 
idence, that  defendant,  by  its  agents,  conductors,  or  servants,  bad  vio- 
lated the  implied  contract  to  protect  its  passengers  against  insult  and 
violence,  which  the  law  attaches  to  Ihe  duties  of  a  common  carrier  of 
passengers.  It  is  not  contended  that  the  case  made  by  the  plaintiff 
meets  the  first  of  these  requirements.  Plaintiff,  through  her  husband, 
had  applied  for  and  accepted  a  second-class  ticket,  which  expressed,  it  is 
admitted,  the  contract  between  the  company  and  herself  for  her  trans- 
portation to  New  York.  It  was  such  a  ticket  as  she  had  been  accus- 
tomed to  purchase  for  that  route.  Having  accepted  it,  she  was  bound 
by  its  terms,  whether  or  not  she  knew  or  read  them.  Boylan  v«  BaUroad 
Co.,  132  U.  S.  150,  10  Sup.  Ct.  Rep.  50;  JFbnseca  v.  SteavtrShip  Cb.,  158 
Mass.  553,  27  N.  E.  Rep.  665.  It  provided  among  its  printed  condi- 
tions that  '^no  agent  or  employe  has  power  to  modify  this  contract  in 
any  particular,"  and  in  its  body,  and  upon  the  margin  of  each  of  its 
constituent  coupons,  notified  the  )iolder  of  its  class  and  limitations.  In 
the  face  of  these  notifications  no  assurance  given  plaintiff  by  the  ba$i;- 
gnge  master  or  the  ticket  agent  at  Cincinnati,  of  whom  she  claims  to 
have  made  inquiries,  could  confer  any  right  of  transportation  not  ex- 
pressed by  the  ticket  itself,  even  had  those  officers  been  employes  of  de- 
fendant, which  is  not  shown.  Boylan  v.  Railroad  Q>.,  mpra.  As  be- 
tween the  conductor  and  the  passenger,  the  ticket  was  conclusive  evi- 
dence of  the  extent  of  the  latter's  right  of  transportation,  and  the  con- 
ductor had  no  authority  to  give  it  any  greater  effect  by  permitting 
plaintiff  to  travel  on  that  train.  Frederick  v.  Railroad  Co.,  87  Mich.  342; 
Hufford  V.  RaUvxiy  O).,  53  Mich.  118,  18  N.  W.  Rep.  580;  Mosher  v. 
RaUroad  Co.,  127  U.  S.  390-396,  8  Sup.  Ct.  Rep.  1324;  B<yylan  v. 
RaUroad  Cb.,  132  U.  S.  146-150,  10  Sup.  Ct.  Rep.  50. 

The  failure  of  the  train  on  the  Cincinnati  Southern  Railroad  to  make 
connection  at  Cincinnati  with  that  upon  which  plaintiff  was  entitled  to 
travel  was  not  the  fault  of  defendant,  nor  did  it  impose  any  obligation 
upon  it  to  transport  plaintiff  on  the  train  from  which  she  was  ejected. 
Her  contract  gave  her  no  right  of  passage  on  that  train,  as  plainly  ap- 
pears from  its  terms.  No  other  is  pleaded  or  proved.  She  was  therefore 
wrong  in  her  refusal  to  leave,  and  became  thereby  technically  a  tres- 
passer, to  whom  the  railroad  company  owed  only  proper  care  and 
civility  until  her  removal  could  be  lawfully  effected.  Edwards  v.  Rail- 
road Co.,  81  Mich.  364,  45  N.  W.  Rep.  827,  and  cases  cited.  We  are 
brought,  therefore,  to  the  examination  of  the  incidents  preliminary  to 
and  attending  her  removal  from  the  train,  which  is  the  only  remaining 
ground  of  action.  The  declaration  avers  that  defendant's  conductor  was 
guilty  of  using  "violent,  abusive,  and  rough  language  towards  plaintiff;" 
that  he  employed  "force  and  violence"  in  ejecting  her;  and,  in  sub- 
stance, charges  that  "defendant's  several  wrongs  and  outrages  as  afore- 
said, [meaning  thereby  the  conductor's  language,  and  the  violence  used 
in  plaintiff's  ejection,]  and  *  *  *  the  wrongful,  cruel,  and  inhu- 
man treatment  of  plaintiff  by  defendant,  its  agents  and  servants,"  caused 
plaintiff's  illness,  and  the  permanent  injury  and  disability  for  which, 
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mter  alia y  the  suit  is  brought.  There  is  no  evidence  that  any  violence 
was  offered  plaintiff,  or  any  force  employed,  to  effect  her  removal  from 
the  car  to  the  waiting  room  at  Dayton. 

The  learned  judge  who  tried  the  cause  declined  to  direct  a  verdict  for 
defendant  upon  the  whole  evidence,  and  submitted  to  the  jury  the  de- 
termination of  the  question  whether  the  evidence  made  a  proper  case  for 
punitive  damages.  His  rulings  on  these  points  were  seasonably  except- 
ed to,  and  error  is  assigned  upon  them.  Without  repeating  the  narra- 
tive of  Mrs.  Bennett,  the  substance  of  which,  relative  to  the  manner  and 
incidents  of  her  removal  from  the  train,  is  given  above,  we  are  constrained 
to  hold  that  these  rulings  were  erroneous.  To  warrant  the  recovery  of 
exemplary  or  punitive  damages  "there  must  have  been  some  willful  mis- 
conduct, or  that  entire  want  of  care  which  would  raise  the  presumption 
of  a  conscious  indifference  to  consequences,"  (JRailroad  Go,  v.  Ames^  91 
U.  S.  495;)  or,  as  it  is  put  in  PhUaddphia^  etc.j  Co.  v.  Quigley^  21  How. 
213,214: 

"Whenever  the  injury  complained  of  has  been  inflicted  maliciously  or  wan- 
tonly, and  with  circumstances  of  contumely  or  indignity,  the  jury  are  not  lim- 
ited to  ascertainment  of  a  simple  compensation  for  the  wrong  committed  against 
the  aggrieved  person.  But  the  malice  spolcen  of  in  this  rule  is  not  merely 
the  doing  of  an  unlawful  or  injurious  act.  The  word  implies  that  the  iict 
complained  of  was  conceived  in  the  spirit  of  mischief  or  of  criminal  indiffer- 
ence to  civil  obligations. " 

The  later  cases  are  to  the  same  effect.  Railroad  Go.  v.  Humes,  115  U.  S. 
521,  6  Sup.  Ct.  Rep.  110;  Barry  v.  Edmunds,  116  U.  S.  550-563,  6  Sup. 
Ct  Rep.  501;  Railroad  Co.  v.  Harris,  122  U.  S.  597-«09,  7  Sup.  Ct.  Rep. 
1286.  While  it  is  for  the  jury,  in  a  proper  case,  to  determine  the  char- 
acter of  the  wrong  inflicted ,  and  the  measure  of  damages  to  be  applied, 
the  evidence  must  justify  the  court  in  submitting  to  them  either  or  both 
inquiries  as  questions  of  fact.  Plaintiff  was  on  the  train  under  an  en- 
tire misconception  of  her  contract  relations  to  the  carrier,  and  without 
right.  Of  that  fact  and  its  consequences  she  was  fully  informed  by  the 
conductor.  If,  in  imparting  that  information,  and  the  performance  of 
the  duty  to  his  employer  which  plaintiff's  refusal  to  leave  the  train,  and 
her  failure  to  pay  the  fare,  devolved  upon  him,  his  language  was  oppro- 
brious and  insulting,  or  his  conduct  oppressive  and  contumelious,  the 
corporation  is  undoubtedly  responsible  civilOer  for  the  tort.  The  law, 
however,  is  not  so  unreasonable  as  to  exact  from  the  conductor  of  a  pas- 
senger train,  or  the  master  of  a  steamship,  upon  whose  vigilance  and 
competency  the  lives  and  safety  of  passengers  are  dependent,  a  rigid  ob- 
servance of  the  formal  amenities  of  social  life,  in  the  necessarily  hurried 
discharge  of  his  varied  and  important  duties.  It  requires  that  he  shall 
demean  himself  with  civility,  and  shall  protect  passengers  from  insult 
and  violence  from  others.  Beyond  this  it  has  no  standard  of  conduct, 
no  code  of  manners.  Of  necessity,  his  communications  with  his  pas* 
sengers  are  in  the  main  purely  of  a  business  nature.  He  has  scant  time 
for  explanations;  none  for  discussion  or  loquacity.  The  natural  effect 
of  his  great  and  urgent  responsibilities  is  to  beget  a  characteristic  brev- 
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ity  and  bluntness  of  manner  and  speech,  varying  in  degree  with  the 
temperament  and  circumstances  of  the  individual,  often  perhaps  dis- 
pleasing to  the  sensitive  and  inexperienced  traveler,  yet  as  far*  removed 
from  legal  censure  as.  the  demand  of  a  lawful  right  in  terse  phrase. 
While  his  own  and  his  employer's  interest  would  be  best  served  by  a 
uniformly  complaisant  speech  and  demeanor,  the  ipere  lack  of  both  is 
not  insult;  nor  is  his  failure  to  gauge  his  address  to  the  sensibilities, 
temperament,  or  latent  ailments  of  his  passengers  an  actionable  derelic- 
tion. When  called  upon  to  declare  the  invalidity  of  a  ticket,  or  to  deny 
a  passenger's  claim  to  transportation,  or  to  announce  his  duty  to  eject  a 
person  who  refuses  to  pay  fare,  if  he  uses  only  the  customary  plain  and 
positive  diction  of  business,  his  employer  cannot  be  mulcted  in  dam- 
ages, or  legallv  reprehended  for  his  plain  speaking  or  peremptory  manner. 
Rosev.  Railroad  Co.,  (N.  C.)  11  S.  E.  Rep.  526. 

Accepting  plaintifiPs  own  testimony  as  to  what  transpired  between 
herself  and  the  conductor,  and  laying  out  of  view  entirely  the  latter's 
version,  there  is  no  legal  basis  for  the  instruction  which  permitted  the 
jury  to  award  exemplary  damages  against  the  defendant.  There  was 
neither  vituperation,  epithet,  contumely,  nor  aspersion  in  the  language 
used  by  the  conductor.  It  was  a  plain,  matter  of  fact  announcement 
that  under  the  rules  of  th/3  company,  which  left  the  officer  no  discretion, 
he  could  not  accept  the  ticket  she  tendered  for  her  transportation  on 
that  train,  and  she  must  leave  the  car  at  Dayton,  or  it  would  be  his  duty 
to  remove  her.  Less  than  this  he  could  not  lawfully  have  done.  More 
than  this  he  did  not  do.  There  is  even  no  complaint  that  this  was  said 
in  a  loud  tone.  True,  she  says  of  the  conductor's  manner:  "It  was  very 
rough.  So  much  so  that  is  what  scared  me  most.  If  he  had  spoken  pleas- 
ant, it  wonld  have  been  so  much  better.  He  spoke  in  such  a  command- 
ing way."  The  concluding  phrase  of  this  extract  from  her  testimony  at 
once  defines  the  extent  of  her  grievance,  and  is  the  severest  criticism  she 
makes  upon  the  treatment  of  which  she  complains.  The  legal  criterion 
of  the  conductor's  address  and  conduct  must  be  found  in  his  language 
and  mapner,  not  in  the  plaintiffs  opinion  of  their  propriety,  nor  the 
epithets  and  adjectives  by  which  she  characterizes  them.  An  imperative 
manner  and  form  of  speech  is  not  actionable.  Something  more  tangible 
than  these  is  necessary  to  sustain  an  action  of  this  nature,  and,  a  fortiori, 
liability  to  exemplary  damages.  Plaintiffs  was  a  mortifying  experience, 
and  its  consequences  are  to  be  regretted,  but  they  must  be  charged  to 
her  own  negligence  in  taking  the  wrong  train,  and  her  refusal  to  comply 
with  the  lawful  demand  of  the  conductor,  which  necessitated  and  justified 
her  ejection,  the  circumstances  and  place  of  which  are  not  open  to  legal 
criticism.  For  the  error  pointed  out  in  the  instruction  as  to  the  liability 
of  defendant  to  exemplary  damages,  and  for  the  refusal  of  the  court  to 
direct  a  verdict  for  the  defendant,  the  judgment  must  be  reversed,  and 
a  new  trial  granted.  It  is  unnecessary  to  decide  the  other  questions 
presented  by  the  bill  of  exceptions.  Judgment  reversed,  with  costs,  and 
a  venire  de  novo  ordered. 
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idreuU  Owat  of  AppeaU,  Eighih  OirouU.    Hay  le^  1889.) 
No.  87. 

L  PuvLio  IAKB9— TrTLB— IlBFUiyzir  worn  TncBaB. 

Wh«n  the  ownership  of  Ion  alleged  to  have  been  oat  on  Umd  belonglnir  to  the 
United  States  depends  upon  the  ownership  of  the  land,' the  tlUe  to  the  land  may  be 
investigated  and  determmed  in  an  action  of  replevin  brought  by  the  United  States 
to  recover  the  logs. 

t,  Bamb—Pri-bmftion— Cahobllation— ComnssioHSB. 

The  commissioner  of  the  general  land  office,  by  virtue  of  the  general  power  of 
supervision  vested  in  him  over  the  acts  of  the  register  and  receiver  of  the  looal  land 
offices,  may  cancel  a  pre-emption  entry,  and  the  final  certificate  issued  to  the  pre- 
emptor,  on  the  ground  that  the  entry  was  fraudulently  made  and  void  under  Bev. 
8t.  U.  8.  S  ad6d. 

8L  BaMB—VaLIDITT— COLLATBIUL  ATTACK. 

When  such  cancellation  has  been  made  the  pre-emptor  has  no  such  final  adiudl- 
cation  in  his  favor  in  the  certificate  issued  by  the  local  offices  as  that  his  right  to 
the  land  cannot  be  collaterally  attacked,  or  that  the  invalidity  of  the  oertUlcats 
must  be  adjudicated  in  a  proceSdding  brought  for  that  purpose. 
4.  Bamb— .Cakobllatiok  of  Bntbt— Evidbncb— Rbplbvin. 

And  therefore,  in  an  action  of  replevin  by  the  United  States  for  logs  oat  on  pab- 
lic  lands  which  defendaot  claims  by  virtue  of  the  canceled  entry  and  oertiftcates, 
the  United  States  is  entitled  to  introduce  evidence  of  such  cancellation,  and  thai 
the  entry  was  fraudulently  made  by  the  pre-emptor  for  the  purpose  of  enabling 
defendant  to  strip  the  land  of  timber. 

In  Error  to  the  Circait  Court  of  the  United  States  for  the  District  of 
Minnesota. 

Replevin  by  the  United  States  against  Christopher  Steenerson  and 
others,  copartners  as  the  Clear  Water  Land  &  Logging  Company,  Hugh 
Thompson,  and  Marcus  Johnson,  for  certain  logs.  There  was  judgment 
for  defendants,  and  plaintiff  brings  error.     Judgment  reversed. 

Eugene  0.  Hay^  U.  S.  Atty. 

Halvor  Stuncnouy  Prank  B.  Edtogg^  and  0.  A.  Severanee^  for  defendants 
in  error.  i 

Before  Caldwell,  Circuit  Judge,  and  Shibas,  District  Judge.  | 

Shtbas,  District  Judge.  The  &ct8  necessary  for  a  proper  understand- 
ing of  the  questions  presented  by  the  record  in  this  case  are  as  follows: 
In  September,  1883,  one  Hans  Hanson  made  a  pre-emption  entry  of 
the  S.  W.  i  of  section  33,  township  147,  range  38  W.,  situated  in  Bel- 
trami county,  Minn.  On  June  24,  1884,  he  filed  a  declaratory  state- 
ment of  pre-emption,  and  on  November  1, 1884,  made  final  proof  of  en- 
tr3^  including  the  necessary  payments,  and  received  a  certificate  from 
the  receiver  of  the  land  office  at  Crookston,  Minn.,  showing  payment  in 
full  for  the  land  named.  On  the  same  day  the  certifica  a  was  issued  to 
him  Hanson  executed  a  deed  of  the  land  to  Andrew  £  beenerson,  who 
was  a  partner  in  the  defendant  firm,  known  as  the  '^Cle  ir  Water  Land 
&  Logging  Company."'  That  company,  during  the  wini  n  of  1885-86, 
cut  from  the  land  named  about  764,000  feet  of  logs,  ai  d  placed  them 
in  the  waters  of  the  Clear  Water  river.  On  the  29th  <  f  April,  188€, 
the  United  States  brought  the  present  action  in  the  Unite  1  States  circuit 
court  for  the  district  of  Minnesota  to  recover  possessios  of  said  logs,  a 
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writ  of  replevin  being  issued  and  levied,  the  defendant  company  giving 
bond  under  the  provisions  of  the  state  statute,  and  thereby  regaining 
possession  of  the  logs  levied  on.  The  case  was  tried  by  the  court,  a 
jury  being  waived.  On  behalf  of  the  United  States  it  was  proved  that 
the  land  named  had  formed  part  of  the  public  domain,  and  that  no  pat- 
ent had  ever  been  issued  therefor,  and  that  the  logs  in  question  had  been 
cut  from  the  trees  growing  thereon.  On  behalf  of  the  defendants  it  was 
proved  that  Hans  Hanson  had  entered  the  land  as  above  stated,  and  had 
obtained  the  receiver's  certificate,  showing  final  payment  in  November, 
1884,  and  that  the  defendant  company  had  cut  the  logs  after  that  date 
under  right  and  title  derived  from  Hanson.  Thereupon,  on  behalf  of 
the  United  States,  evidence  was  offered  tending  to  show  that  Hanson  did 
not  enter  the  land  for  the  purpose  of  actual  settlement  and  residence,  as 
required  by  the  provisions  of  the  statute  authorizing  pre-emption  entries, 
but  for  the  sole  purpose  of  enabling  the  defendant  firm  to  strip  the  land 
of  the  timber  growing  thereon;  that  said  firm  employed  him  to  make 
the  entry  in  their  interest,  and  for  the  purpose  named,  paying  him  the 
sum  of  $500  for  so  doing;  that  the  amount  of  timber  cut  was  far  more 
than  was  needed  for  the  actual  cultivation  or  improvement  of  the  land; 
and  that,  in  pursuance  of  such  illegal  bargain,  as  soon  as  Hanson  ob- 
tained the  certificate  showing  final  payment  upon  the  land,  he  executed 
a  conveyance  thereof  to  one  of  the  defendant  firm;  and  that  in  the  year 
.  1890  the  commissioner  of  the  general  land  office  canceled  the  entry  made 
by  Hanson  and  the  final  certificate  issued  to  him,  on  the  ground  that 
the  entry  was  not  made  in  good  faith,  but  merely  for  the  purpose  of  en* 
abling  the  defendant  firm  to  strip  the  land  of  the  timber  growing  thereon. 
The  evidence  thus  offered  was,  upon  objection  made,  ruled  out,  to  which 
ruling  exceptions  were  duly  taken,  and  thereupon  judgment  was  ren« 
dered  in  favor  of  the  defendants,  the  court  holding  that,  ^' until  the  in- 
validity of  the  certificate  had  been  judicially  ascertained  and  declared 
by  some  tribunal  having  authority  to  investigate  the  case  and  so  adjudi- 
cate, the  United  States  had  no  such  title  or  right  of  possession  to  the 
logs  in  controversy  as  would  enable  it  to  maintain  replevin." 

It  is  well  settled  that  the  United  States  can  maintain  an  action  of  re- 
plevin to  retake  logs  wrongfully  cut  from  land  belonging  to  the  govern- 
ment, and,  where  the  ownership  of  the  logs  is  dependent  upon  the  ques- 
tion of  the  title  of  the  lands  from  which  the  logs  were  cut,  that  issue 
may  be  investigated  and  determined  in  the  action  of  replevin.  Thus  in 
J7.  S.  V.  Cooky  19  Wall.  591,  an  action  in  replevin,  brought  to  recover 
possession  of  logs  cut  upon  an  Indian  reservation  in  Wisconsin  by  the 
Indians  occupying  the  same,  and  by  them  sold  to  the  defendant.  Cook, 
the  supreme  court  decided  that  the  fee  title  of  the  lands  was  in  the 
United  States;  that  the  Indians  had  the  right  of  occupancy,  but  not  the 
right  to  cut  the  timber  for  purposes  of  sale  merely;  that  such  cutting 
was  waste;  that,  ^' under  such  circumstances,  when  out,  it  became  th6 
property  of  the  United  States  absolutely,  discharged  of  any  rights  of  the 
Indians  therein.  The  cutting  was  waste,  and,  in  accordance  with  well- 
settled  principles,  the  owner  of  the  fee  may  seize  the  timber  cut,  arrest 
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it  by  replevin,  or  proceed  in  trover  for  its  conversion;**  and  that  the 
United  States  was  entitled  to  the  same  remedies  for  the  recovery  of  the 
property  as  an  individual  citizen.  In  Sckvlenberg  v.  Harriman,  21  Wall. 
44,  there  was  involved  the  title  to  certain  pine  logs  cut  from  lands 
granted  to  the  state  of  Wisconsin  to  aid  in  the  construction  of  railroads 
in  .that  state.  The  defendant  was  the  agent  of  the  state,  and  the  con- 
troversy was,  in  fact,  between  the  plaintiff  and  the  state,  it  being  ad- 
mitted that  the  plaintiff  had  the  actual  possession  of  the  logs  when  .the 
same  were  seized  by  the  agent  of  the  state,  from  whom  the  plaintiff  re- 
plevied them.  The  supreme  court  held  that  the  rights  of  the  parties 
were  dependent  upon  the  ownership  of  the  land  from  which  the  logs 
were  cut,  and,  investigating  that  question,  the  court  found  that  the  title 
remained  in  the  state,  and,  so  finding,  held  that — 

'*The  title  to  the  land  remaining  in  the  state,  the  lumber  cut  upon  the  land 
belonged  to  the  state.  AVhilst  the  timber  was  standing  it  constituted  a  part 
of  the  realty;  being  severed  from  the  soil  its  character  was  changed;  it  be- 
came personalty,  but  its  title  was  not  affected;  it  continued,  as  previously, 
the  property  of  the  owner  of  the  land,  and  could  be  pursued  wherever  it  was 
carried.  All  the  remedies  were  open  to  the  owner  which  the  law  affords  in 
other  cases  of  the  wrongful  removal  or  conversion  of  personal  property." 

In  Beecherv,  Wetherbyy  95  U.  S.517, — an  action  in  replevin  for  logs  cut 
from  a  section  of  land  situated  in  Wisconsin, — the  plaintiff  claimed  title 
to  the  land  under  patents  issued  by  the  United  States  in  1872,  and  the. 
defendant  under  patents  from  the  state,  issued  in  1865  and  1870.  The 
land  had  at  one  time  been  occupied  by  the  Mcnomonee  Indians,  but  it 
was  claimed  that  the  fee  passed  to  the  state  upon  its  admission  to  the 
Union,  and  when  the  Indians  ceased  to  occupy  it,  the  right  of  occupancy 
followed  the  fee,  and  hence  the  land  and  the  right  to  the  timber  thereon 
became  wholly  vested  in  the  state,  and  hence  passed  to  the  defendants 
under  the  patents  issued  by  the  state.  Thus  the  right  to  the  logs  was 
shown  to  be  dependent  upon  the  ownership  of  the  land  from  which  they 
bad  been  cut,  and  that  issue  required  the  determination  of  the  question 
whether  the  fee  of  the  land  passed  to  the  state  by  force  of  the  grant  con- 
tained in  the  act  of  congress  under  which  Wisconsin  became  a  state  in 
the  Union,  or  whether  the  fee  passed  by  the  patents  subsequently  issued 
by  the  United  States.  The  court,  after  a  full  examination  of  the  facts 
presented  on  the  record,  held  that  the  title  of  the  land  had  passed  to  the 
state,  and  therefore  the  plaintiff  acquired  nothing  under  the  patents  is- 
sued to  him  at  a  subsequent  date,  and  hence  had  no  property  in  or  right 
to  the  timber  in  dispute.  These  decisions  of  the  court  of  last  resort  settle 
beyond  cavil  the  propositions  thiat  standing  timber  is  a  ]  art  of  the  realty 
upon  which  it  grows;  that,  when  severed  therefrom,  its  c  laracter  changes 
to  personalty,  but  the  title  thereto  is  not  affected  by  such  severance;  that, 
if  cut  and  carried  away  by  a  wrongdoer,  the  owner  of  t  le  land  may  re- 
take the  timber  wherever  found;  that,  when  thus  retake  i  by  means  of  a 
writ  of  replevin,  it  is  open  to  both  parties  in  the  reple^  in  action  to  as- 
sert title  to  the  realty  from  which  the  timber  was  cut,  as  proof  of  the 
ownership  of  the  timber;  that,  when  conflicting  claims  t  i  the  title  of  the 
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realty  are  thus  asserted,  it  becomes  the  duty  of  the  court  to  determine, 
in  the  replevin  action,  which  party  has  the  better  title  to  the  realty,  in 
order  to  determine  the  ownership  of  the  timber. 

From  the  facts  disclosed  on  the  record  now  before  us  it  appears  that 
the  title  to  the  realty  from  which  the  timber  was  cut  was  squarely  at  is- 
sue between  the  parties.  The  ownership  of  the  logs  was  clearly  depend- 
ent upon  the  question  of  the  ownership  of  the  land,  to  which  both  par- 
ties asserted  title,  and  hence  it  became  tBe  duty  of  the  court  to  investi- 
gate and  adjudicate  that  issue.  On  behalf  of  the  United  States  it  was 
proven  that  the  land  was  originally  part  of  the  public  domain,  and  that 
no  patent  or  other  grant  of  title  had  been  made.  To  mehi  the  frima  fa- 
de case  thus  made,  the  defendants  proved  that  Hanson  had  made  a  pre- 
emption entry  of  the  land,  had  completed  the  requisite  payments  and 
obtained  the  receipt  or  certificate  of  the  receiver  of  the  local  land  office 
showing  such  payment  in  full.  Thereupon  it  was  proposed,  on  behalf 
of  the  United  States,  to  introduce  evidence  tending  to  show  that  the  en- 
try made  by  Hanson  was  not  in  good  faith,  and  was  in  fact  fraudulent, 
and  made  solely  for  the  purpose  of  enabling  the  defendant  firm  to  strip 
the  land  of  the  timber,  and  that  the  commissioner  of  the  lan'd  office  had 
canceled  the  entry  on  the  ground  of  fraud.  The  trial  court  held  that, 
until  the  validity  of  the  certificate  of  final  payment  had  been  judicially 
ascertained  and  declared  by  some  tribunal  having  authority  .to  investi- 
gate the  case,  the  United  States  had  no  such  title  or  right  of  possession 
to  the  logs  in  controversy  as  would  enable  it  to  maintain  replevin.  As 
we  gather  it  from  therecord,  the  court  held  that  the  entry  made  by  Han- 
son, and  the  issuance  tb  him  of  a  certificate  of  final  payment  by  the  re- 
ceiver of  the  local  land  office,  regardless  of  the  question  of  fraud  in  such 
entry,  conveyed,  as  against  the  United  States,  the  title  and  consequent 
right  of  possession  of  such  realty  to  the  pre-emptor  in  such  sense  that 
the  United  States,  in  order  to  revest  the  title  in  itself,  must  institute  ju- 
dicial ])roceedings  to  set  aside  the  apparent  or  defeasible  title  vested  in 
the  pre-emptor  and  his  grantees.  In  support  of  this  view  many  decisions 
of  the  supreme  court  are  cited  by  counsel,  in  which  it  is  held  that,  when 
the  right  to  a  patent  for  lands  has  once  become  vested  in  a  purchaser  or 
pre-emptor,  the  same  are  segregated  from  the  public  domain,  are  no 
longer  subject  to  entry,  and  the  vested  right  to  the  patent  thereto  is 
equivalent  to  a  patent  actually  issued.  See  CarrM  v.  Saffordj  3  How. 
441;  Witherqxxm  v.  Lhmcan,  4  Wall.  210;  Stark  v.  Starrs,  6  Wall.  417; 
Myers  v.  Oroft,  18  Wall.  291;  Wirth  v.  Bransouy  98  U.  S.  118;  SimTnons 
y.Wac^er,  101  U.  S.  260;  Deffeback  v.  Hawke,  116  U.  S.  405',  6  Sup. 
Ct.  Rep.  95;  Oorndius  v.  Kessd,  128  U.  8.  456,  9  Sup.  Ct.  Rep.  122. 
The  principle  on  which  these  decisions  are  based  is  that  when  a  home- 
steader or  pre-emptor  has,  in  good  faith,  performed  all  the  acts  which, 
under  the  provisions  of  the  statutes  of  the  United  States,  are  necessary 
to  complete  his  right  to  the  land,  then  he  becomes,  equitably,  the  owner 
of  the  same,  and  the  United  States  holds  the  naked  legal  title  as  a  trus- 
tee for  his  benefit.  For  the  protection  of  his  rights,  thus  acquired,  it 
is  held  that  in  a  eontest  involving  the  title  of  the  land  an  established 
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right  to  a  patent  will  be  deemed  to  be  the  equivoleDt  of  a  patent.  This 
rale,  however,  has  been  adopted  solely  as  a  means  for  the  protection  of 
those  who  have,  in  good  faith,  established  a  right  to  a  pateat  by  per- 
formance of  the  requisite  conditions.  The  final  certificate  or  receipt  ac- 
knowledging payment  in  full,  and  signed  by  the  officers  of  the  local  land 
office,  is  not  in  terms  nor  in  legal  effect  a  conveyance  of  the  land.  It  is 
merely  evidence  on  behalf  of  the  party  to  whom  it  is  issued.  In  a  con- 
test involving  the  title  to  land,  wherein  a  person  claims  adversely  to  the 
United  States,  it  is  open  to  such  claimant,  notwithstanding  the  legal  title 
remains  in  the  United  States,  to  prove  that  by  performance  on  his  part 
of  the  requisite  acts  he  has  become  the  equitable  owner  of  the  land,  and 
that  the  United  States  holds  the  legal  title  in  trust  for  bim;  but,  as  the 
claimant  in  such  case  has  not  received  a  patent  or  formal  conveyance, 
and  has  not  become  possessed  of  the  legal  title,  he  is  required  to  show 
performance,  on  his  part,  of  the  acts  which,  when  done,  entitle  him, 
under  the  law,  to  demand  a  patent  of  the  land.  When  evidence  of  this 
kind  is  ofifered  on  behalf  on  the  claimant  it  is  open  to  the  United  States 
to  meet  it  by  proof  of  any  fact  or  facts  which,  if  established,  will  show 
that  the  clafmant  has  not  become  the  real  owner  of  the  realty.  If  it  be 
true,  in  a  given  case,  that  the  entry  of  the  land  was  not  made  in  good 
faith,  but  in  fraud  of  the  law,  certainly  it  cannot  be  said  that  the  claim- 
ant has  become  the  equitable  owner  of  the  land,  and  that  the  United 
States  is  merely  a  trustee  holding  the  legal  title  for  his  benefit.  Fraud 
vitiates  any  transaction  based  thereon,  and  will  destroy  any  asserted 
title  to  property,  no  matter  in  what  form  the  evidence  of  such  title  may 
exist.     The  Amiatad,  15  Pet.  518;  League  v.  De  Y(mngy  il  How.  185. 

It  is  well  settled  in  Minnesota  that  in  an  action  of  replevin,  wherein 
title  to  property  is  claimed  under  a  deed  of  assignment  or  other  formal 
conveyance,  the  validity  thereof  tfiay  be  attacked  on  the  ground  of 
fraud,  and  such  issue  may  be  determined  in  the  replevin  proceedings. 
Blacknian  v.  Wheatcm,  13  Minn.  326,  (Gil.  299;)  Tapper  v.  Tfumpioh,  26 
Minn.  385,  4  N.  W.  Rep.  621;  Furrmn  v.  Tenny,  28  Minn.  77,  9  N. 
W.  Rep.  172.  When  it  is  desired  to  obtain  the  canceUation  of  a  deed 
or  patent  conveying  the  legal  title  of  realty  on  the  ground  of  fraud  it 
is  necessary  to  invoke  the  aid  of  a  court  of  equity,  but  where  the  re- 
lief sought  is  not  equitable  in  its  nature  a  court  of  law  is  certainly 
competent  to  adjudicate  the  issue  of  fraud.  In  the  case  at  bar  it  is  not 
claimed  that  a  patent  to  the  land  had  been  issued,  and  therefore  the  legal 
title  remained  in  the  United  States.  The  circuit  court  in  effect  held  that 
proof  of  entry  and  the  execution  of  the  receipt  showing  final  payment 
deprived  the  United  States  of  the  title  to  the  land,  regardless  of  the  ques- 
tion whether  such  entry  and  payment  were  made  in  good  faith  or 
fraudulently,  and  that,  before  the  United  States  could  maintain  its  right 
to  the  logs  in  controversy,  it  must,  by  the  adjudication  of  some  proper 
tribunal,  set  aside  and  cancel  the  title  to  the  realty  held  by  Hanson  un- 
der his  pre-emption  entry.  It  cannot  be  questioned  that  the  land  de- 
partment is  primarily  charged  with  the  duty  of  supervising  the  disposi- 
tion of  the  public  domain;  and  in  cases  within  its  jurisdiction,  and 
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wherein  final  action  has  been  had  authorizing  the  disposition  of  land, 
such  action  cannot  be  collaterally  assailed.  Sled  v.  Smelting  Co.^  106  U. 
S.  447,  1  Sup.  Ct.  Rep.  389;  Smdling  Co.  v.  Kemp,  104  U.  S.  636; 
Dams  V.  Wiebhdd,  139  U.  S.  507,  11  Sup.  Ct.  Rep.  628.  Thus,  if  it  ap- 
pears that  under  the  direction  of  the  land  office,  a  patent  has  been  issued 
to  a  pre-emptor,  or  that  the  right  of  the  pre-emptor  to  a  patent  has  been 
finally  adjudged  in  his  favor  by  the  department,  and  nothing  remains  to 
be  done  but  the  ministerial  act  of  issuing  and  delivering  the  patent  in 
accordance  with  the  judgment  of  the  department,  then  the  right  of  the 
pre-emptor  is  evidenced  by  a  final  judgment  of  the  land  department  in 
his  favor,  which  cannot  be  collaterally  assailed;  but  if  it  appears  in  a 
given  case  that  when^  in  the  proper  course  of  business,  the  commissioner 
of  the  land  office  was  called  upon  to  determine  whether  the  pre-emptor 
was  entitled  to  a  patent,  he  adjudged  that  the  entry  was  fraudulent  and 
therefore  void,  then  the  claimant  is  without  a  final  adjudication  in  his 
favor  and  he  must  resort  to  other  evidence  to  sustain  his  claim. 

It  is  broadly  affirmed  on  behalf  of  defendants  that  the  land  depart- 
ment had  no  power  to  cancel  the  final  receipt  for  any  reason,  and  that 
the  act  of  the  commissioner  in  so  doing  was  a  nullity.  This  is  the 
equivalent  of  the  proposition  that  the  issuance  of  a  final  receipt  or  cer- 
tificate of  payment  by  the  receiver  of  a  local  land  office  ends  the  control 
of  the  department  over  the  land,  and  deprives  the  United  States  of  the 
title  thereto,  which  is  certainly  not  the  law.  Thus  it  is  said  in  BeU  v. 
Heame,  19  How.  262,  that— 

'*The  commissioner  of  the  general  land  office  exercises  a  general  superin- 
tendence over  the  subordinate  officers  of  his  department,  and  is  clothed  with 
liberal  powers  of  control,  to  be  exercised  for  the  purpose  of  justice,  and  to 
prevent  the  consequences  of  Inadvertence,  irregularity,  mistake*  and  fraud  in 
the  important  and  extensive  operations  of  that  office  for  the  disposal  of  the 
public  domain.  *' 

And  in  Cornelius  v.  Kessely  128  U.  S.  456,  9  Sup.  Ct.  Rep.  122,  it  is 
declared  that — 

"The  power  of  supervision  possessed  by  the  commissioner  of  the  general 
land  office  over  the  acts  of  the  register  and  receiver  of  the  local  land  offices  in 
the  disposition  of  the  public  lands  undoubtedly  authorizes  him  to  correct  and 
annul  entries  of  land  allowed  by  them  where  the  lands  are  not  subject  to  en- 
try»  or  the  parties  do  not  possess  the  qualifications  required,  or  have  previously 
entered  all  that  the  law  permits.  The  exercise  of  this  power  is  necessary  to 
the  due  administration  of  the  land  department.  If  an  investigation  of  the 
validity  of  such  entries  were  required  in  the  courts  of  law  before  they  could 
be  canceled,  the  necessary  delays  attending  the  exatnination  would  greatly 
impair,  if  not  destroy,  the  efficiency  of  the  department.  But  the  power  of 
supervision  and  correction  is  not  an  unlimited  or  arbitrary  power.  It  can 
only  be  exerted  when  the  entry  was  made  upon  false  testimony,  or  without 
authority  of  law.  It  cannot  be  exercised  so  as  to  deprive  any  person  of  land 
lawfully  entered  and  paid  for.  By  such  entry  and  payment  the  purchaser  se- 
cures a  vested  interest  in  the  property,  and  a  right  to  a  patent  therefor,  and 
can  no  more  be  deprived  of  it  by  order  of  the  commissioner  than  he  can  be 
deprived  by  such  order  of  any  other  lawfully  acquired  property." 

In  the  light  of  these  decisions  of  the  supreme  court  it  cannot  be  suc- 
cessfully maintained  that  the  commissioner  of  the  general  land  office  had 
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not  the  power  to  supervise  the  action  of  the  officers  of  the  local  land  of- 
fice, and  to  annul  the  entry  made  by  Hanson  on  the  ground  that  the 
same  was  fraudulent,  and  sustained  by  false  testimony;  but  it  is  equally 
true  that  such  action  of  the  commissioner,  being  practically  ez  parte^  is 
not  conclusive,  and  that  it  is  still  open  to  Hanson  and  his  grantees 
to  establish  a  right  to  the  land  by  proving  a  valid  entry  on  his  part  and 
performance  by  him  of  the  acts  required  to  complete  a  pre-emption  en- 
try. On  the  trial  below  the  defendants  undertook  to  assert  title  to  the 
land,  as  evidence  of  the  ownership  of  the  logs  in  dispute,  by  proving 
entry,  the  filing  of  the  declaratory  statement  required  by  section  2262 
of  the  Revised  Statutes,  and  payment  to  the  receiver*  To  overcome  this 
evidence  the  United  States  offered  to  show  that  the  entry  so  made  was 
fraudulent,  and  the  declaratory  statement  was  false,  and  therefore  no 
title  or  right  to  the  land  vested  in  Hanson  or  in  his  grantees,  they  being 
active  participants  in  such  fraud,  such  being  the  express  declaration  of 
section  2262  of  the  Revised  Statutes,  which  reads  as  follows: 

"  Before  any  person  claiming  the  benefit  of  this  chapter  is  allowed  to  enter 
lands  he  shall  make  oath  before  the  receiver  or  register  of  the  land  district  in 
which  the  land  is  situated  that  he  has  never  had  the  benefit  of  any  right  or 
pre-emption  under  section  twenty-two  hundred  and  fifty-nine;  that  he  is  not 
the  owner  of  three  hundred  and  twenty  acres  of  land  in  any  state  or  terri- 
tory; that  he  has  not  settled  upon  and  improved  such  land  to  sell  the  same  on 
speculation,  but  in  good  faith  to  appropriate  it  to  his  own  exclusive  use;  and 
that  he  has  not»  directly  or  indirectly,  made  any  agreement  or  contract,  in  any 
way  or  manner,  with  any  person  whatsoever,  by  which  the  title  which  he 
might  acquire  from  the  government  of  the  United  States  should  inure,  in 
whole  or  in  part,  to  the  benefit  of  any  person  except  himself;  and,  if  any  per- 
son taking  such  oath  swears  falsely  in  the  premises,  he  shall  forfeit  the  money 
which  he  may  have  paid  for  such  land,  and  all  right  and  title  to  the  same; 
and  any  grant  or  conveyance  which  he  may  have,  except  in  the  hands  of  bona 
flde  purchasers,  for  a  valuable  consideration,  shall  be  null  and  void,  except 
as  provided  in  section  twenty-two  hundred  and  eighty-eight.    ♦    ♦    ♦» 

The  evidence  which  the  United  States  sought  to  introduce  tended  to 
prove  that  Hanson  entered  the  land,  not  for  settlement  and  improve- 
ment by  him  for  his  own  benefit,  but  for  the  express  benefit  of  the  log- 
ging company,  and  under  an  agreement  with  them  to  convey  the  land 
as  soon  as  it  could  be  done,  in  order  that  the  company,  under  guise  of 
right,  might  strip  the  land  of  the  timber  growing  thereon.  Such  facts, 
if  proven,  would  certainly  show  that  Hanson  never  acquired  a  valid 
title,  legal  or  equitable,  to  the  land  as  against  the  United  States,  and  as 
the  defendants,  in  support  of  their  right  to  the  logs  cut  from  the  land, 
put  in  evidence  the  entry  and  declaratory  statement  made  by  Hanson,  it 
was  open  to  the  United  States  to  prove  that  such  entry  was  in  violation 
of  the  statute,  and  the  statement  was  false,  and  therefore  no  rights  were 
acquired  thereunder  by  Hanson  or  by  his  grantees,  who  aided  in  the 
perpetration  of  the  fraud  thus  established.  We  hold,  therefore,  that  it 
was  error  to  rule  out  the  evidence  oflfered  by  the  United  States.  The 
same  should  have  been  admitted  with  such  other  competent  testimony  as 
either  of  the  parties  might  have  offered  upon  the  question  of  the  validity 
of  the  entry  made  by  Hanson;  that  question  being  one  involved  in  the 
issues  in  the  case,  and  one  which  it  was  the  duty  of  the  court  to  deter- 
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mine  in  order  to  adjudicate  the  ownership  of  the  logs.  The  judgment 
of  the  court  below  is  therefore  reversed,  and  the  cause  is  remanded  with 
instructions  to  grant  a  new  trial. 


Knights  Temflab  &  Masons'  Life  Indemnity  Co.  p.  Berry  et  oZ. 

(CirouU  Court  of  Appeal$^  EigTUh  Circuit.    May  IS.  1803.) 

I9o.  81. 

L  «jI7B  Iksurancb— Ck>irFLiOT  OF  Laws— LocvB  of  Coktragt. 

A  policy  of  life  insurance,  which  does  not  become  a  binding  contract  nntil  its  de- 
Uvery,  is  governed  by  the  laws  of  the  state  in  which  the  insured  lives,  to  whom  it 
was  there  delivered  by  a  resident  agent  of  the  company,  although  it  was  executed 
and  dated  at  the  company's  office  in  another  state, 
a.  Same—Suicids— Assessment  Companies. 

Rev.  St.  Mo.  S  59S2,  providing  that,  **in  all  suits  upon  policies  of  insurance  on  Ufe 
hereafter  issued,  **  it  shall  be  no  defense  that  the  insured  committed  suicide,  unless 
he  contemplated  suicide  in  applying  for  the  policy,  any  stipulation  in  the  policy  to 
the  contrary  notwithstanding,  applies  to  all  life  insurances,  whether  issued  by  as- 
sesso&ent  or  level  premium  companies,  except  as  otherwise  provided  by  statute. 
M,  BtAME— Repeal  of  Aot. 

Acts  Mo.  18S7,  regulating  assessment  life  insurance  companies,  is  limited  (section 
10)  to  companies  "doing  business  under  this  act, "  and  further  provides  **that  noth- 
ing herein  contained  shall  subject  any  corporation  doing  business  under  this  act  tc 
any  other  provisions  or  requirements  •  •  •  except  as  herein  set  forth. "  HelcL 
that  an  assessment  company  which  has  not  complied  with  the  requirements  of  the 
act  cannot  be  heard  to  claim  that  section  10  repealed,  so  far  as  applicable  to  as- 
sessment companies,  the  provision  of  Kev.  St.  Mo.  S  G082,  annoUmg  stipulations- 
against  payment  of  insurance  in  case  of  suicide. 
4.  Same. 

No  force  can  be  given  to  an  argument  that  assessment  insurance  was  not  within 
the  contemplation  of  the  legislature  at  the  tiiA  of  the  enactment  of  Rev.  St.  Mo.  S 
5982,  in  the  absence  of  facts  showing  that  business  on  that  plan  was  not  carried  on 
at  that  time  in  the  state. 
••  Same— Assessment  and  Benefit  Societies. 

An  assessment  **life  indemnity  company, "  having  no  lodges,  or  social,  charitable, 
benevolent,  or  literary  features,  and  neither  paying  sick  dues,  nor  giving  other  at- 
tention to  members  in  distress  or  poverty,  is  a  life  insurance  company,  and  is  sob- 
iect  to  the  regulations  imposed  by  the  insurance  laws,  as  distinguished  from  the 
laws  relating  to  co-operative  benevolent  societies,  although  its  insurance  is  oon- 
fined  in  practice,  but  not  by  its  charter,  to  members  of  the  Masonic  fraternity. 

46  Fed.  Rep.  4S9,  affirmed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Missouri. 

Action  by  William  Berry  and  others  against  Knights  Templar  &  Ma- 
sons' Life  Indemnity  Company.  Trial  to  the  court.  Judgment  for 
plaintiffs.     Defendant  brings  error.     Affirmed. 

Samud  P.  HuaUm  and  ThcmoB  H.  Parruh^  for  plaintiff  in  error. 

J^.  H.  Bacouy  George  HaU^  and  E.  M.  Harber^  for  defendants  in  error. 

Before  SanbobNi  ^rcuit  Judge,  and  Shiras,  District  Judge. 

Shiras,  District  Judge.  On  the  6th  day  of  July,  1885,  the  Knights 
Templar  &  Masons'  life  Indemnity  Company  issued  a  policy  of  insurance 
upon  thelife  of  John  B.  Berry,  wherein  it  was  provided  that  upon  due 
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notice  and  satisfactory  proof  of  the  death  of  said  Berry  the  company 
would  pay,  in  60  days  after  receipt  of  such  proof,  to  the  children  of  said 
Berry,  the  sum  of  $5,000,  subject  to  the  limitation  contained  in  section 
1,  art.  7,  of  the  constitution  of  the  corporation.  On  the  7th  day  of  No- 
vember, 1889,  the  said  John  B.  Berry  committed  suicide,  and  due  no- 
tice and  proof  of  his  death  were  given  to  the  company.  The  company 
refused  to  pay  the  full  amount  named  in  the  policy,  claiming  that  by 
the  express  provisions  of  the  policy  self-destruction  by  the  insured, 
whether  sane  or  insane,  rendered  the  contract  for  the  payment  of  $5,000 
void,  and  the  company  was  only  bound  to  pay  the  amount  which  had 
been  paid  in  assessments  by  the  insured.  This  action  was  brought  in 
the  circuit  court  for  the  western  district  of  Missouri,  to  recover  the  full 
sum  of  $5,000.  The  case  was  tried  to  the  court,  a  jury  being  waived. 
The  parties  stipulated  that  the  company  was  liable  for  the  full  amount 
claimed  by  the  plaintiffs,  unless  excused  by  the  clause  in  the  policy 
providing  that  the  same  should  be  void  in  case  of  suicide;  that  the  pol- 
icy sued  on  was  issued  at  the  office  of  the  company  at  Chicago,  UL,  was 
sent  to  the  agent  of  the  company  at  Trenton,  Mo.,  and  was  by  him  de- 
livered to  John  B.  Berry  at  that  place.  The  court  further  found  that 
the  business  of  the  defendant  company  is  that  of  life  insurance,  and 
nothing  else;  that  there  is  no  social,  charitable,  benevolent,  or  literary 
feature  in  its  organization,  or  in  the  conduct  of  its  business;  that  it  has 
no  lodges,  pays  no  sick  dues,  distributes  no  aid,  and  gives  no  attention 
to  members  in  distress  or  poverty.  As  conclusions  of  law  the  court  held 
that  the  defendant  company  "is  not  a  co-operative  benevolent  society, 
nor  a  fraternal  brotherhood  having  a  community  interest,  but  an  incor- 
porated life  insurance  company  on  the  co-operative  or  assessment  plan, 
not  for  mutual  benevolence,  but  for  mutual  insurance,  and  as  such  it 
comes  within  the  purview  of  the  statutes  of  Missouri  relating  to  life  in- 
surance companies."  That  the  contract  of  insurance  was  made  in  the 
state  of  Missouri,  and  is  therefore  controlled  by  the  provisions  of  section 
5982  of  the  Revised  Statutes  of  Missouri,  which  are  as  follows:  "In  all 
suits  upon  policies  of  insurance  on  life  hereafter  issued  by  any  company 
doing  business  in  this  state,  it  shall  be  no  defense  that  the  assured  com- 
mitted suicide,  unless  it  shall  be  shown  to  the  satisfaction  of  the  court 
or  jury  trying  the  cause  that  the  assured  contemplated  suicide  at  the 
time  he  made  his  application  for  the  policy,  and  any  stipulation  in  the 
policy  to  the  contrary  shall  be  void;"  and  that  the  fact  of  suicide  would 
not  defeat  the  right  of  recovery.  For  the  findings  of  fact  and  law  at 
length,  see  46  Fed.  Rep.  439.  Judgment  in  favor  of  plaintiffs  having 
been  entered  for  the  full  amount  of  the  policy,  the  casJ  was  brought  to 
this  court  upon  writ  of  error;  and,  as  stated  in  the  brilf  of  counsel  for 
the  company,  "the  sole  question  involved  is  whether  the  Missouri  statute 
in  reference  to  suicide  makes  the  contract  in  reference  '  >  suicide  void." 
On  behalf  of  the  plaintiff  in  error  it  is  averred  "that  upo  the  facts  found 
and  the  pleadings  in  the  case  the  contract  was  made  an(  to  be  executed 
in  the  state  of  Illinois,  and  is  to  be  construed  by  the  la^  s  of  thai  state." 
It  appears  from  the  findings  of  fact  that  the  company  is  a  corporation 


DigitizeJby  Google 


KNIGHTS   TEMPLAR  &   MASONS'  LIPB   INDEMNITY  00.  V.  BERRY.      513 

created  under  the  laws  of  Illinois;  that  it  was  engaged  in  soliciting  busi- 
ness in  Missouri,  having  agents  in  the  latter  state  for  that  purpose;  that 
by  the  express  terms  of  section  1,  art.  4,  of  the  charter  of  the  company, 
the  contract  of  insurance  does  not  become  binding  until  the  delivery 
thereof  to  the  insured,  and  that  the  policy  sued  on  in  this  case  was  de- 
livered by  the  agent  of  the  company  to  Berry  at  Trenton,  Mo.,  at  which 
place  the  application  for  the  issuance  of  the  policy  had  been  made  and 
delivered  to  the  agent  of  the  company.  Under  these  circumstances,  it 
cannot  be  successfully  maintained  that  the  contract  was  made  in  Illinois. 
In  its  inception  and  completion  it  was  made  in  Missouri,  and  is  there- 
fore to  be  construed  in  connection  with  the  provisions  of  the  statutes  of 
that  state.  The  facts  of  this  case  bring  it  clearly  within  the  ruling  of  the 
supreme  court  in  Assurance  Soc.  v.  Clements^  140  U.  S.  226, 11  Sup.  Ct. 
Rep.  822,  in  which  it  is  held  that  a  policy  issued  in  New  York  by  a 
corporation  of  that  state  upon  the  life  of  a  resident  of  Missouri,  it  being 
provided  in  the  application  that  the  contract  should  not  take  effect  until 
actual  payment  of  the  first  premium,  did  not  become  a  completed  con- 
tract until  the  payment  of  the  premium  and  the  delivery  of.  the  policy; 
and  that,  as  these  acts  were  done  in  Missouri,  the  policy  must  be  deemed 
to  be  a  Missouri  contract,  and  to  be  governed  by  the  laws  of  that  state. 
When,  therefore,  the  policy  sued  on  in  the  present  cause  was  issued  and 
delivered  to  John  B.  Berry  in  Missouri,  the  clause  found  therein  touch- 
ing liability  for  death  by  suicide  was  nugatory  under  the  provisions  of 
the  statutes  of  Missouri  then  in  force,  provided  the  policy  or  contract  of 
insurance  is  of  such  a  nature  as  to  be  subject  to  the  section  of  the  statute 
in  question.  It  is  contended  on  behalf  of  the?  company  that  the  section 
of  the  statute  is  not  applicable,  "because  insurance  upon  the  assessment 
plan  was  not  within  the  contemplation  of  the  legislature  at  the  time  the 
suicide  clause  was  enacted;"  the  argument  being  that  as  the  issuance  of 
contracts  of  insurance  on  the  assessment  plan  had  not  been  entered  upon 
when  section  5982  was  originally  enacted,  and  as  there  was  not  e  general 
statute  then  in  force  in  Missouri,  authorizing  companies  to  carry  on 
this  particular  kind  of  insurance,  it  must  be  held  that  this  section  is  ap- 
plicable only  to  policies  of  insurance  issued  by  what  are  termed  the  "old- 
fine  companies."  The  section  in  question  was  intended  to  establish  a 
general  rule  applicable  to  the  business  of  life  insurance,  and  not  merely 
to  limit  the  powers  of  a  particular  class  of  companies.  By  its  terms  it 
is  applicable  to  all  policies  of  insurance  on  life,  and  is  not  confined  to 
any  particular  kind  of  company.  Any  company  engaged  in  Missouri 
in  the  business  of  life  insurance  is  subject  to  the  provisions  of  the  sec- 
tion, unless  it  appears  that  such  company  is  by  other  sections  of  the 
statutes  or  laws  exempt  from  the  operation  of  the  general  statute. 

The  defendant  company,  according  to  the  findings  of  the  trial  court, 
is  not  a  benevolent  or  fraternal  society,  but  is  purely  a  life  insurance 
company,  carrying  on  business  on  what  is  known  as  the  "assessment 
plan."  The  sole  business  of  the  corporation  being  that  of  life  insurance, 
it  cannot  avail  itself  of  provisions  of  the  Missouri  statutes  applicable  to 
associations  organized  for  benevolent^  social,,  or  fraternal  purposes. 
v.50F.no.7— 33 
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There  is  nothing  in  the  findings  of  fact  from  which  it  can  be  inferred 
that  the  business  of  life  insurance  upon  the  assessment  plan  may  not, 
in  fact,  have  been  in  existence  in  Missouri  when  section  5982  was  first 
enacted,  and  therefore  no  force  can  be  given  to  the  argument  that  in- 
surance on  that  plan  was  not  within  the  contemplation  of  the  legisla- 
ture in  enacting  the  clause  in  question.  It  thus  appears  that  on  the 
6th  day  of  July,  1885,  it  was  the  law  of  Missouri  that  no  company  en- 
gaged solely  in  the  business  of  life  insurance  in  such  state  could  exempt 
itself  from  liability  for  death  by  suicide,  unless  it  app^red  that  the  in- 
sured contemplated  suicide  when  he  made  application  for  such  insur- 
ance; and,  as  the  defendant  company  was  engaged  solely  in  the  business 
of  life  insurance,  it  is  clear  that  the  policy  issued  by  it  on  the  day 
named,  on  the  life  of  John  B.  Berry,  was  so  issued  subject  to  the  pro- 
visions of  the  statute  of  Missouri  then  in  force. 

Upon  the  assumption  that  the  act  passed  by  the  legislature  of  Mis-, 
souri  in  1887  supersedes  and  repeals  all  provisions  of  the  general  insur- 
ance* laws  theretofore  applicable  to  companies  operating  upon  the  assess- 
ment plan,. counsel  for  the  plaintiff  in  error  have  made  a  very  able 
argument  in  support  of  the  proposition  that  from  the  date  of  the  adop- 
tion of  the  act  of  1887  the  provisions  of  section  5982  were  repealed  as 
to  assessment  companies,  and  that  the  rights  of  the  parties  are  now  to 
be  determined  by  the  terms  of  the  policy  sued  on,  the  same  as  though 
the  suicide  clause  of  the  Missouri  statute  had  never  been  enacted.  We 
do  not  deem  it  necessary  to  determine  the  question  whether  this  provi- 
sion of  the  Missouri  statute  is  to  be  deemed  to  be  within  the  rule  stated 
in  EweU  v.  Dagga,  108  U.  S.  143,  2  Sup.  Ct.  Rep.  408,  to  the  effect 
that  when  the  right  to  avoid  a  given  contract  is  given  to  a  party  thereto 
by  statutory  enactment  on  some  ground  of  public  policy,  there  being 
nothing  in  the  contract  mala  in  «e,  such  right  of  avoidance  being  merely 
a  privilege  belonging  to  the  remedy,  and  not  being  an  element  in  the 
contract  itself,  may,  by  a  subsequent  repealing  statute,  be  taken  away, 
and  the  rights  of  the  parties  be  thus  left  subject  to  the  provisions  of  the 
contract  by  them  entered  into,  or  whether  the  provision  of  the  Missouri 
statute  preventing  the  company  from  exempting  itself  from  liability  for 
death  by  suicide,  in  force  when  the  policy  was  issued,  did  not  become 
part  of  the  contract  of  insurance,  under  the  general  rule  that  the  law  of 
the  place  where  a  contract  is  entered  into  and  is  to  be  performed  be- 
comes part  of  the  contract  itself,  in  which  event  subsequent  legislation 
by  the 'state  could  not  take  away  rights  acquired  under  the  policy  when 
it  was  issued.  Before  this  question  can  arise,  it  must  be  made  clear 
that  the  legislature  of  the  state  intended  to  repeal,  by  the  act  of  1887, 
the  provisions  of  section  5982  in  its  application  to  policies  previously 
issued  by  companies  doing  business  on  the  assessment  plan,  and,  in 
our  judgment,  the  intent  to  repeal  the  section  in  this  particular  is  not 
made  plain.  In  the  first  place,  the  legislature  of  Missouri  has  not  re- 
pealed section  5982.  It  is  still  the  law  of  the  state  that  companies  en* 
gaged  in  the  business  of  life  insurance  shall  not  be  permitted  to  exempt 
themselves  from  liability  for  death  by  suicide  not  contemplated  when 
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tbe'application  for  insurance  is  made.  The  contention  of  the  plaintiff 
in  error  is  that  the  enactment  of  the  act  of  1887,  regulating  the  mode 
of  doing  business  on  the  assessment  plan,  and  particularly  the  last 
clause  of  section  10  of  the  act,  to  wit,  *Hhat  nothing  herein  contained 
shall  subject  any  corporation  doing  business  under  this  act  to  any  other 
provisions  or  requirements  of  the  general  insurance  laws  of  this  state, 
except  as  distinctly  herein  set  forth,"  takes  the  defendant  company  out 
from  under  the  binding  effect  of  section  5982.  It  is,  however,  not 
made  to  appear  in  any  way  that  the  defendant  company  has  ever  com- 
plied with  the  provisions  of  the  act  of  1887,  or  that  it  is  doing  business 
in  Missouri  under  the  liabilities  imposed  by  that  act,  and  therefore  it 
does  not  appear  that  Jt  is  entitled  to  the  benefits  of  the  last  clause  of 
section  10,  which  are  expressly  limited  to  "corporations  doing  business 
under  this  act," — that  is,  the  act  of  1887.  The  purpose  of  the  act  is 
made  still  more  clear  in  this  regard  by  section  13  of  the  act,  which  de- 
clares that  "nothing  in  this  act  shall  be  so  construed  as  to  impair  or  in 
any  manner  interfere  with  any  of  the  rights  or  privileges  of  any  corpo- 
ration, association,  or  oi^anization  doing  life  or  casualty  insurance  busi- 
ness in  this  state  under  the  laws  as  they  now  exist."  In  our  judgment, 
therefore,  the  provisions  of  the  act  of  1887  cannot  be  made  applicable 
to  this  case.  The  contract  of  insurance  upon  the  life  of  John  B.  Berry 
was  made  long  before  the  enactment  of  that  statute.  It  does  not  appear 
that  the  company  has  ever  complied  with  the  requirements  of  that  act,  or 
has  ever  transacted  business  under  its  provisions,  and  it  cannot  be  made 
the  criterion  for  determining  the  rights  of  the  parties  to  this  action.  In 
our  judgment,  the  court  below  ruled  correctly  in  holding  that  the  policy 
sued  on  was  a  contract  made  in  Missouri,  and,  as  such,  that  the  provi- 
sions of  section  5982  are  applicable  thereto;  and  therefore  the  judgment 
is  affirmed,  at  costs  of  plaintiff  in  error. 


Russell  v.  Bradley. 
(Oirouii  Court,  8.  D.  Nmo  York.    May  28,  1802.) 

Uaijoioub  PBOflBOXJTioN— Punitory  Damaobs— Pbovinob  of  Jury. 

In  an  action  for  malioious  prosecutdOD,  the  amount  of  punitory  damaffes  is  i>ecul- 
iarly  a  matter  for  the  jury;  and  a  verdict  for  the  sum  of  $12,500  will  not  be  set 
aside  or  remitted  in  part,  in  the  absence  of  prejudice,  perverseness,  or  corruption, 
merely  because  the  judge  thinks  it  was  larger  ttian  it  should  have  been. 

At  Law.  Action  by  Mary  E.  Russell  against  James  A.  Bradley  for 
malicious  prosecution.  There  was  a  verdict  for  plaintiff,  and  defend- 
ant moved  for  a  new  trial  on  the  ground  of  excessive  damages.  Motion 
denied. 

Thaddeus  B.  Wakeman,  for  plaintiflf. 

Chauncey  Shaffer y  for  defendant. 
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ShipmaKv  District  Judge.  This  is  a  motion  by  the  defendant  for  a 
new  trial  in  the  above-entitled  action,  for  malicious  prosecution,  upon 
the  grounds  that  the  verdict  of  $12,500  for  the  plaintiff  was  contrary 
to  the  evidence  and  contrary  to  law;  that  the  damages  were  excessive; 
and  that  sundry  exceptions  to  the  rulings  of  the  court  upon  objection 
to  the  testimony  were  well  taken.  A  new  trial  cannot  be  granted  upon 
the  ground  that  a  verdict  for  the  plaintiff  was  contrary  to  the  evidence. 
The  state  of  the  testimony  upon  the  question  whether  the  defendant 
instigated  the  prosecution,  and  upon  the  facts  which  were  in  dispute 
upon  the  question  of  probable  cause,  was  such  as  required  that  the 
case  should  be  submitted  to  the  jury.  They  were  justified  by  the  tes- 
timony in  finding  for  the  plaintiff,  although  there  was  no  positive  and 
afiirmative  testimony  that  he  personally  caused  the  second  prosecution 
to  be  instituted,  or  directed  that  it  should  be  commenced.  I  do  not  un- 
derstand what  is  meant  by  the  averment  that  the  verdict  was  contrary 
to  the  law,  for  no  exception  was  taken  to  the  instructions  in  r^ard  to 
the  law  which  were  given  by  the  court.  Nothing  need  be  said  upon 
the  defendant's  exceptions  to  the  admission  of  testimony.  So  far  as 
my  attention  has  been  called  by  the  defendant's  brief  to  these  exceptions, 
they  are  of  slender  character,  and  not  important  upon  a  motion  for  a 
new  trial.  The  serious  and  substantial  and  troublesome  point  is  that 
the  damages  are  unduly  excessive.  They  were  mainly  punitory,  and 
were  based  upon  the  alleged  actual  malice  of  the  defendant;  and  it  is 
true  that  the  defendant  had,  by  his  conduct,  particularly  in  the  news- 
paper of  which  he  was  the  owner,  furnished  evidence  from  which  the 
jury  were  justified  in  finding  the  existence  of  malice.  I  have  recently 
had  occasion  to  consider  the  subject  of  punitory  damages  in  actions  for 
injuries  to  character,  and  to  say  that  in  actions  for  libel  the  amount 
of  damages  is  peculiarly  a  matter  for  the  jury,  and  is  almost  entirely 
within  their  discretion,  because  there  can  be  no  fixed  or  mathematical 
rule  upon  the  subject,  as  in  actions  upon  contract;  so  that  it  is  laid 
down  that  courts  will  not  interfere  with  verdicts  in  libel  suits  upon  the 
ground  of  excessive  damages,  unless  they  are  satisfied  that  the  verdict 
was  the  result  of  gross  error,  prejudice,  perverseness,  or  corruption.  The 
rule  in  regard  to  excessive  punitory  damages  in  actions  for  malicious 
prosecution  is  substantially  the  same;  for,  in  each  class  of  actions,  the 
punitory  character  of  the  verdict  is  based  upon  the  malice  of  the  defend- 
ant, and  the  aggravated  circumstances  which  surround  or  characterize 
the  case.  If  the  magnitude  of  the  verdict  clearly  shows  that  the  jury 
acted  under  undue  motives,  it  will  be  set  aside;  but  this  should  not  be 
done  merely  because  the  court  thinks  that  it  was  larger  i  iian  it  ought  to 
have  been.  There  was,  in  this  case,  no  error  upon  a  m  itter  of  princi- 
ple, and  neither  perverseness  nor  corruption.  The  verdi  )i  is  so  large  aa 
to  cause  me  to  fear  or  to  think  that,  during  the  trial,  the  jury  may  have 
conceived  an  undue  prejudice  against  the  defendant.  I  otwithstanding 
this  fear,  I  should  not  be  justified  in  granting  a  new  trii  I  on  account  of 
.  excessive  damages.  The  court  should  be  satisfied  that  :he  verdict  was 
the  result  of  prejudice,  and  I  am  not  satisfied  with  that  conclusion.     I 
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have  queried  whether  I  ought  not  to  grant  a  new  trial  unless  the  plain- 
tiff would  remit  a  specified  sum,  and  thus  give  her  an  opportunity, 
rather  than  risk  another  trial,  to  bring  the  verdict  down  to  an  amount 
which  is  more  satisfactory  to  my  own  mind.  But  such  a  result  requires 
the  conclusion  that  there  ought  to  be  a  new  trial,  and  I  am  not  prepared 
to  say  that  the  amount  of  the  verdict,  though  larger  than  it  ought  to 
have  been,  shows  to  my  mind  that  prejudice  had  caused  the  minds  of 
the  jury  to  depart  from  a  true  equipoise.     The  motion  is  denied. 


In  re  Herman. 
(DtotrCct  Court,  D.  WaahingUm^  E.  D.    April  80, 1898.) 

1.  ATTORmnr— Dismissal  bt  Recbiybb. 

Tbe  receiver  of  an  insolvent  bank  may  at  any  time  dismiss  an  attorney  employed, 
by  him,  re«rularly  or  otherwise,  to  prosecute  claims  of  the  bank,  and  emplov  an- 
other in  his  place,  whom  the  oonrt  will,  by  order,  substitute  in  the  place  of  the 
dismissed  attorney,  except  as  to  such  cases  as  the  latter  may  have  oommenced  and 
finished. 

Sl  Bamb— Sboubitt  fob  Sbbviobs  Rbnderbd. 

A  contract  having  been  entered  into  between  the  receiver  and  the  attorney  that 
the  latter  should  receive  the  attomev's  fees  provided  for  in  the  notes  he  was  em- 
ployed to  collect,  the  court  will  not  direct  the  substitution  of  another  attorney  in 
unnnished  cases,  until  the  receiver  deposits  the  amount  of  the  attorney's  fees  re- 
served in  the  notes  as  a  security  to  the  dismissed  attorney  for  such  services  as  he 
may  have  rendered. 

At  Law.  Petition  by  Herman  L.  Chase,  receiver  of  the  Spokane  Na- 
tional Bank,  to  change  attorneys.  The  application  was  resisted  by 
Henry  M.  Herman,  the  original  attorpey.  Granted  in  part  and  denied 
in  part. 

F.  T.  Post,  for  petitioner. 

JET.  M.  Herman^  in  pro,  per. 

Hakford,  District  Judge.  The  petitioner,  Herman  L.  Chase,  as  re- 
ceiver of  the  Spokane  National  Bank,  is  the  plaintiff  in  a  number  of 
actions  commenced  in  this  court  for  the  collection  of  moneys  due  to  said 
bank,  in  all  of  which  cases  Henry  M.  Herman  appears  as  the  attorney 
of  record  for  said  plaintiff.  The  court  is  now  asked  to  exclude  him 
from  further  appearing  in  said  cases,  and  to  substitute  F.  T.  Post  as  thd 
attorney  for  the  plaintiff,  and  also  to  require  said  Herman  to  surrender 
to  the  petitioner  all  the  notes  and  securities  and  money  which  he  has 
obtained  possession  of  by  means  of  his  position  as  an  attorney  of  this 
court  assuming  to  represent  the  plaintiff  in  said  cases.  In  his  petition' 
the  receiver  allies  that  Herman  has  not  been  employed  by  him,  and 
that  he  does  not  desire  said  attorney  to  represent  him,  and  sets  forth  a 
telegram  from  Hon,  E.  S.  Lacey,  comptroller  of  the  currency  of  the= 
United  States,  saying  that  he  (the  comptroller)  is  not  willing  to  recognize 
Herman  as  an  attorney  for  the.  receiver,  and  that  he  has  not  been  em*^ 
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ployed  by  the  comptroller's  authority.  As  an  explanation  of  the  situa- 
tion, the  petition  states  that  Hon.  P.  H.  Winston  has  been  attorney  for 
the  receiver  in  all  matters  connected  with  the  business  of  the  bank,  and 
that,  as  he  "verily  believes,  said  Herman  was  employed  by  said  Winston 
to  assist  him  in  some  of  said  litigation."  It  is  not  pretended  that 
Judge  Herman  has  been  paid  for  his  services  in  the  cases  referred  to, 
or  that  payment  has  been  tendered;  and  the  directions  in  said  tele- 
gram from  the  comptroller,  as  well  as  the  attitude  of  the  petitioner  in 
this  proceeding,  evince  an  intention  to  contest  his  right  to  receive  any 
compensation.  It  is  proposed  to  deposit  in  court  such  reasonable  sum 
as  the  court  may  require  to  cover  his  claim,  and  then  to  fraAe  issues  to 
be  thereafter  tried  for  the  purpose  of  testing  his  right  to  receive  com- 
pensation for  the  services  rendered.  From  the  records  in  the  several 
cases  enumerated  in  the  petition  I  find  that  in  all  of  them  Judge  Her- 
man has  from  the  beginning  appeared  as  the  only  attorney  for  the  plain- 
tiff. In  each  case  there  is  a  complaint  signed  by  him  as  attorney  for 
the  plaintiff,  and  verified  by  Mr.  Chase.  Some  of  these  cases  were 
commenced  in  the  month  of  May  of  last  year,  and  the  others  were  com- 
menced in  August  and  September.  The  list  includes  34  cases,  and  in 
25  of  them  final  judgments  in  favor  of  the  plaintiff  were  rendered  be- 
fore this  proceeding  was  commenced;  one  was  settled  and  dismissed, 
and  the  other  eight  are  now  pending.  The  receiver  shows  by  his  testi- 
mony given  upon  this  hearing  that  he  has  received  the  fruits  of  Judge 
Herman's  labor  in  these  cases.  In  some  of  those  pending,  as  well  as 
in  several  which  have  proceeded  to  judgment,  payments  have  been  made 
to  him  by  the  respective  defendants. 

Consideration  for  the  rights  of  the  parties  whose  interests  are  repre- 
sented by  this  receiver  requires  me  to  hold  that  in  all  pending  cases  in 
which  further  proceedings  or  some  further  action  of  the  court  may  be 
necessary,  the  receiver  has  the  right  to  dismiss  his  attorney  at  pleasure 
after  payment  of  lawful  charges  for  services  rendered,  and  to  employ  a 
new  attorney  to  conduct  such  further  proceedings  without  assigning  any 
reason  for  his  action;  and  I  hold  that  whether  Judge  Herman  was  or 
was  not  regularly  employed  as  the  attorney  for  the  receiver,  he  can  be 
excluded  from  further  appearing  in  the  several  cases  mentioned  which 
are  unfinished,  including  those  in  which  judgments  have  been  rendered 
which  have  not  been  satisfied,  upon  payment  being  made  to  him  for 
his  services,  or  security  given  therefor.  But  as  to  the  cases  which  are 
entirely  finished,  or  in  which  nothing  remains  to  be  done  except  to  settle 
the  question  at  issue  between  him  and  the  receiver  as  to  his  compensa- 
tion, there  is  no  reason  for  the  further  appearance  of  an  attorney,  and 
as  to  those  cases  the  order  for  the  substitution  of  attorneys  prayed  for 
by  the  petition  will  be  denied. 

In  deciding  whether  to  grant  or  deny  the  prayer  of  the  petitioner  as 
to  pending  cases,  it  is  necessary  for  me  to  pass  upon  the  question  whether 
security  for  compensation  to  Judge  Herman  for  his  services  as  an  attor- 
ney in  said  cases  by  a  deposit  in  the  registry  of  the  court,  as  suggested 
in  the  tel^ram  frpm  the  comptroller,  ought  to  be  exacted.     As  to  this 
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question  I  hold  that,  if  the  attorney  is  entitled  to  compensation,  he  is 
also  entitled  to  have. his  right  thereto  fully  protected  by  the  court  be- 
fore he  can  be  by  a  compulsory  order  divested  of  authority  to  control 
the  conduct  of  the  cases  in  which  compensation  has  been  earned.  Judge 
Herman  is  an  attorney  of  this  court  in  good  standing.  He  is  well 
known  throughout  the  United  States  as  an  eminent  lawyer  and  as  a 
writer  of  law  text-books.  It  is  not  allied  as  a  reason  for  dismissing 
I  him  that  he  is  incompetent  or  dishonest,  or  that  he  has  been  guilty  of 

I  negligence,  lack  of  courtesy  towards  his  client,  or  any  kind  of  misbe- 

I  havior.     He  has  rendered  valuable  services  in  these  cases,  and  the  cred- 

I  itors  and  stockholders  of  the  insolvent  bank  have  received  the  benefits 

!  thereof.     Unless  he  can  be  regarded  as  a  mere  volunteer  or  intruder  into 

I  the  business  of  the  receivership,  or  as  an  employe  under  an  express  con- 

tract to  work  without  compensation,  he  is  certainly  entitled  to  be  paid 
I  for  the  work  which  he  has  done.     Was  he  employed  by  the  plaintiff? 

The  testimony  upon  which  the  decision  of  this  question  depends  may  be 
I  summed  up  in  brief  as  follows:    Judge  Herman  has  not  only  appeared 

as  the  attorney  for  the  plaintiff  in  this  court  in  the  several  cases  above 
I  referred  to,  but  has  also  appeared  as  attorney  for  the  plaintiff  in  a  num* 

ber  of  cases  in  the  United  States  circuit  court  of  this  district,  and  in  the 
courts  of  the  state  of  Idaho,  and  in  the  United  States  circuit  court  for 
the  district  of  Oregon;  the  whole  number  of  cases  in  which  he  has  so 
!  appeared  being  over  40  in  number,  and  the  aggregate  amount  involved 

being  fully  a  quarter  of  a  million  dollars.  All  of  said  litigation  has 
practically  terminated  without  loss  to,  or  sacrifice  on  the  part  of,  the  bank. 
The  receiver  has,  from  time  to  time,  recognized  Judge  Herman  as  the 
attorney  having  actual  management  of  the  cases  mentioned,  by  plac- 
ing in  his  hands  the  promissory  notes  and  securities  upon  which  suits 
were  founded,  and  by  going  to  his  office  to  verify  pleadings  in  a  num- 
ber of  instances,  and  has  frequently  counseled  with  him,  and  received 
advice  concerning  matters  involved  in  the  pending  litigation.  If  in 
fact  the  attorney  by  whom  these  cases  have  been  commenced  and  con- 
ducted thus  far,  and  who  has  been  thus  recognized  and  counseled  with, 
was  not  employed  by  the  receiver,  the  question,  why  has  not  the  fact 
been  brought  to  the  attention  of  the  different  courts  in  which  he  has  so 
appeared  before  the  termination  of  the  litigation?  is  very  pertinent. 
And  it  is  not  satisfactorily  answered  by  the  pretense  that  his  relation- 
ship as  an  attorney  for  the  plaintiff  in  the  several  cases  was  unknown  to 
the  receiver,  or  unknown  to  the  comptroller  of  the  currency,  for  it  is  im- 
possible that  the  ignorance  of  these  officers  alleged  in  the  petition  could 
have  continued  while  the  receiver  was  acting  in  concert  with  him. 

I  regard  the  receiver's  testimony  on  this  point  and  the  statements  in 
the  comptroller's  telegram  as  simply  incredible.  The  receiver  claims, 
however,  to  have  understood  that  Judge  Herman  was  simply  acting  in 
place  of  Col.  Winston,  who  was  r^ularly  employed  as  the  receiver's  at- 
torney, and  that,  under  a  contract  between  the  comptroller  of  the  cur- 
rency and  Winston,  the  latter  is  obligated  for  the  compensation  to  be 
paid  him  to  perform  all  the  duties  of  an  attorney  himself,  or  procure 
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another  attorney  to  do  so,  and  to  bear  the  entire  expense  occasioned  by 
the  employment  of  a  substitute.  That  contract,  however,  is  before  me 
as  a  part  of  the  evidence  introduced  upon  this  hearing,  and  upon  its 
face  shows  that  it  will  not  bear  such  a  construction.  It  provides  for  a 
per  diem  as  compensation  for  services  which  Col.  Winston  should  ren- 
der in  counseling  with  th^  receiver,  and  in  the  conduct  of  suits  and  ac- 
tions, and  that  he  should  at  his  own  expense  engage  an  attorney  to  act 
in  his  place  when  absent  for  the  purpose  of  counseling  with  the  re- 
ceiver. Part  of  the  contract  between  Col.  Winston  and  tiie  comptroller 
is  to  be  found  in  the  correspondence  between  them,  from  which  it 
aflSrmatively  appears  that  the  formal  written  instrument  was  signed  with 
the  distinct  understanding  that  the  same  was  made  subject  to  future 
modifications.  And  from  the  undisputed  testimony  it  appears  that, 
after  the  affairs  of  this  receivership  had  progressed  for  a  few  months, 
litigation  in  which  the  bank  became  involved  was  of  such  magnitude 
that  Winston  was  unable  to  carry  it  through  alone,  and  it  became  abso- 
lutely necessary  to  employ  another  attorney.  This  was  well  known  to 
the  receiver,  and  was  also  communicated  directly  to  the  comptroller, 
and  a  proposition  to  employ  additional  counsel  was  made  to  him  and 
assented  to.  He  authorized  the  employment  of  a  firm  chosen  by  Col. 
Winston,  but  for  some  reason  no  arrangement  was  concluded  with  said 
firm.  Thereafter  a  definite  proposition  to  employ  Judge  Herman  in 
certain  cases  which  were  mentioned,  and  to  pay  him  a  specified  com- 
pensation, was  made.  Owing  to  delay  in  receiving  a  response  from  the 
comptroller  to  this  last  proposition,  which  was  made  by  Col.  Winston 
in  a  letter  to  the  comptroller,  and  the  necessity  for  prompt  action  in 
said  cases.  Judge  Herman,  at  the  request  of  Col.  Winston,  undertook 
the^e  cases,  and  prosecuted  them  with  the  full  knowledge  and  co-opera- 
tion of  the  receiver.  According  to  the  testimony  of  both  Col.  Winston 
and  Judge  Herman,  it  was  distinctly  understood  and  agreed  to  between 
them  and  the  receiver  that  the  compensation  which  Judge  Herman 
would  claim  in  the  collection  cases  brought  in  this  court  was  to  be  the 
percentage  provided  for  in  the  several  notes  sued  upon  which  the  makers 
promised  to  pay  as  attorney  fees  in  case  of  action  brought,  in  addition  to 
principal  and  interest.  It  was  distinctly  understood  that  the  receiver 
should  have  the  full  amount  of  all  moneys  collected  as  principal  and 
interest,  and  that  the  attorney's  compensation  should  be  the  amount 
provided  for  in  the  notes  to  be  collected  in  each  case  from  the  debtor. 
The  testimony  of  these  two  witnesses  is  opposed  only  by  that  of  Mr. 
Chase,  who  denies  that  he  ever  assented  to  such  an  arrangement,  and  he 
claims  that  he  has  always  insisted  that  the  attorneys'  fc  ^s  stipulated  for 
in  the. notes  should  be  collected  for  the  benefit  of  the  hi  tik,  the  same  as 
the  principal  and  interest.  He  has,  however,  participa 
cution  of  suits  in  this  court  upon  said  notes  to  colle 
and  interest  and  attorney's  fee.  His  duty  as  an  oflSce 
ment  appointed  to  transact  the  business  of  an  insolvent 
him  not  only  diligence  to  prevent  loss  to  creditors  anc 
the  bank,  but  also  fair  treatment  of  its  other  customers, 
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consistently  with  his  duty  represent  to  the  court  that  an  expense  had 
been  incurred  for  attorneys'  fees  in  proceedings  to  collect  the  notes,  and 
thereby  induce  the  court  to  award  him  judgments  including  such  ex? 
penaes,  if  the  same  were  not  actually  incurred.  This  court  certainly 
would  not  knowingly  have  allowed  the  receiver  to  oppress  the  debtors 
of  the  bank  to  the  extent  of  making  them  pay  the  principal  and  inter- 
est of  their  notes,  and  any  sum  for  expenses  of  collection  in  addition  to 
the  amount  of  the  actual  expenses  in  each  case.  The  amounts  awarded 
for  attorney  fees  in  the  several  judgments  rendered  belong  to  the  attor- 
ney, and  if  by  any  arrangement  he  has  precluded  himself  from  lawfully 
claiming  the  same  the  amount  should  be  refunded  to  the  debtors  if  col- 
lected, or  credit  should  be  given  for  the  same  upon  the  judgments  if  re- 
maining uncollected.  The  testimony  of  Mr.  Chase  in  this  particular  is 
not  only  contradicted  by  two  witnesses,  but  it  shows  that  he  is  endeavor- 
ing to  act  unfairly  towards  his  attorney,  or  towards  the  defendants  in 
the  several  cases  mentioned,  and  because  of  such  attempted  unfairness 
on  his  part,  as  well  as  the  number  of  witnesses  against  him,  I  feel  con- 
strained to  reject  his  statements,  and  to  find  as  a  fact  that  the  agreement 
was  made  as  sworn  to  by  the  other  witnesses. 

Upon  consideration  of  all  the  evidence,  I  find  that 'Mr.  Chase  has  from 
the  beginning  of  each  of  the  actions  had  definite  and  accurate  informa- 
tion as  to  the  relationship  of  Judge  Herman  as  his  attorney  in  said 
cases;  and,  whether  there  was  any  definite  contract  of  employment  in 
words  or  not,  the  services  were  rendered  under  such  circumstances  as  to 
raise  an  implied  promise  to  pay  reasonable  compensation  therefor*  I 
cannot  in  this  proceeding  adjudge  as  to  the  amount  due  Judge  Herman 
for  his  services  as  the  plaintifi^s  attorney,  but  he  is  at  least  entitled  to  all 
attorney  fees  collected  or  to  be  collected  from  the  debtors  in  these  col- 
lection cases.  I  will  therefore  order  that  as  to  cases  which  are  still 
pending  Judge  Herman  surrender  to  the  petitioner  the  notes  and  all  se- 
curities which  he  has,  as  soon  as  the  receiver  shall  deposit  in  the  regis- 
try of  this  court,  to  await  the  further  action  and  determination  of  the 
court,  an  amount  equal  to  the  attorney  fees  stipulated  for  in  such  notes. 
As  to  the  money  in  his  hands  which  he  has  collected  from  the  bank  I 
will  make  no  order,  but  will  let  it  remain  until  a  final  accounting  and 
settlement  between  him  and  his  client  can  be  had*  The  question  as  to 
the  amount  due  from  either  as  compensation  for  services  rendered  for 
which  the  receiver  is  liable,  or  on  account  of  moneys  collected  by  the 
attorney  and  due  to  his  client,  can  only  be  determined  by  the  court  in 
a  case  regularly  commenced  and  prosecuted  by  one  party  against 
the  other,  so  that  an  issue  can  be  framed  and  a  judgment  rendered  in 
the  usual  way.  I  will  deny  the  receiver's  application  as  to  all  finished 
cases,— that  is  to  say,  those  cases  in  which  the  record  shows  the  judg- 
ments rendered  to  have  been  fully  paid, — and  grant  the  petition  as  to 
the  pending  causes  upon  compliance  upon  the  part  of  the  receiver  with 
the  conditions  imposed  as  to  the  deposit  into  court  as  above  specified. 
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Wakeleb  V,  Davis  et  oZ. 
iCireuU  Court,  S.  D,  New  TarK    Hay  98, 1802.) 

1.  Contempt— Violation  of  Injunction— Eyidenov. 

Ad  injunction  prohibiting  defendant,  in  an  action  to  enforce  a  judgment,  from 
maintaining  that  the  same  ^was  not  duiy  given,  made,  or  entered  by  a  court  having 
competent  jurisdiction  thereof,  is  not  valid,  and  does  not  still  stand  of  record  in 
said  court,  and  is  not  in  full  force  against  said  defendant,  ^  is  not  violated  by  a  gen- 
eral denial  of  an  allegation  that  such  judgment  was  recovered  in  a  named  court, 
the  effect  of  the  denial  being  merely  to  compel  plaintiff  to  produce  legal  evidence 
of  the  judgment. 

2.  Samb— Evidence. 

But  the  order  was  violated  by  a  general  denial  of  allegations  that  the  judgnxient, 
which  was  against  a  nonresident,  was  duly  entered,  and  that  it  still  stood  of  record 
in  the  district  court. 

In  Equity.  Salt  by  Angelica  Wakelee  against  Erwin  Davis.  Plaintiff 
moves  for  an  attjicbment  against  defendant  and  bis  attorney,  T.  D. 
Kenneson,  for  contempt.     Motion  granted. 

For  former  reports,  see  48  Fed.  Rep.  612;  44  Fed.  Rep.  632-533;  and 
37  Fed.  Rep.  280-282. 

An9on  Maltby,  for  plaintiff. 

Hiaddeus  D.  Kermesmi,  for  defendant. 

Shipman,  District  Judge.  This  is  a  motion  for  attachment  for  con- 
tempt of  court  by  reason  of  the  alleged  violation  of  an  injunction  order  of 
this  court  enjoining  the  defendant  Davis  and  bis  attorney  from  claiming 
or  setting  up,  by  answer  or  in  any  other  manner,  in  any  action  or  suit, 
and  from  maintaining  against  the  plaintiff,  that  a  specified  judgment 
against  said  Davis,  which  was  rendered  by  a  district  court  in  the  state 
of  California,  "was  not  duly  given,  made,  or  entered  by  a  court  having 
competent  jurisdiction  thereof,  is  not  valid,  and  does  not  still  stand  of 
record  in  said  court,  and  is  not  in  full  force  against  said  defendant."  The 
alleged  contempt  consists  in  the  manner  in  which  the  defendant,  by  his 
attorney,  Mr.  Kenneson,  has  pleaded  to  the  complainant's  amended  com- 
plaint in  an  action  at  law  upon  said  judgment,  in  which  complaint  the 
judgment  is  declared  upon  in  four  counts  or  separate  causes  of  action. 
The  defendant  presents  in  his  answer  two  classes  of  defenses,  one  con- 
sisting of  general  denials  of  the  complainant's  allegations,  and  the  other 
mainly  relying  upon  an  alleged  discharge  in  bankruptcy.  The  general 
denials  are  in  the  form  which  denies  that  the  defendant  has  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  all  the  allegations  con- 
tained in  specified  paragraphs  of  the  complaint.  It  is  not  doubted  that 
this  statutory  form  of  pleading  puts  in  issue  the  allegations  which  are  re- 
ferred to,  and  creates  a  material  issue  which  compels  the  complainant  to 
prove  such  allegations  upon  trial.  Livingston  v.  Hammer,  7  Bosw.  674, 
Flood  V.  Reynolds,  13  How.  Pr.  112;  Waylandw.  Tysen,  45  N.  Y.  281.  The 
question  upon  this  part  of  the  answer  is  whether  the  creation  or  the  set- 
ting up  of  these  issues  by  the  general  denials  is  in  violation  of  the  terms 
of  the  injunction.     The  fourth  and  tenth  paragraphs  of  the  complaint 
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allege  that  on  November  18,  1873,  one  Wakelee  recovered  a  described 
judgment  in  the  district  court,  by  the  terms  of  which  it  was  adjudged 
that  said  Wakelee  recover  of  said  Davis  a  sum  which  is  specified.  The 
defendant,  in  his  answer,  generally  denies  these  allegations,  and  thereby 
an  issue  of  fact  is  raised,  whether  such  judgment  was  obtained  in  said 
court.  Neither  the  validity  of  the  judgment  nor  the  jurisdiction  of  the 
court  is  denied.  The  denial  compels  the  plaintiff  to  produce  legal  evi- 
dence of  the  judgment,  and,  although  the  defendant  at  one  time  admit- 
ted its  existence,  he  has  p.  right  to  call  upon  the  plaintiff  to  establish, 
by  legal  proof,  the  rendition  of  a  judgment,  or  what  purported  to  be  a 
judgment.  The  object  of  the  bill  in  equity,  and  of  the  decree,  as  is  truly 
said  by  the  defendant,  was  not  to  relieve  the  complainant  from  proof  of 
her  cause  of  action  at  law.  It  was  to  prevent  the  defendant  from  using 
defenses  from  which  he  was  equitably  estopped,  and  which  were,  in 
substance,  a  denial  of  the  jurisdictional  facts  which  enabled  the  court  to 
render  this  judgment.  I  perceive  no  violation  of  the  injunction  either  in 
this  or  the  other  general  denials  of  the  truth  of  the  allegations  in  the  first 
cause  of  action.  But  in  the  eleventh  and  twenty-third  paragraphs  the  plain- 
tiff alleges  that  said  judgment  was  duly  given,  made,  and  entered  by  said 
district  court,  which,  inasmuch  as  the  defendant  was  shown  to  be  a  non- 
resident, was  a  proper  and  apparently  necessary  averment.  Gcdpin  v. 
Page,  18  Wall.  360,  (1873;)  Wilbur  v.  Abbot,  6  Fed.  Rep.  814.  Tenney 
v.  Tmonsend,  9  Blatchf.  274,  contra,  was  decided  in  1871,  and  the  aver- 
ment that  the  judgment  was  duly  entered  was  a  sufficient  statement  of 
the  facts,  under  the  New  York  practice,  to  impliedly  allege  jurisdiction. 
■BraumeU  v.  Greenwich,  114  N.  Y.  518,  22  N.  E.  Rep.  24;  RockweU  v. 
Mencin,  45  N.  Y.  166.  The  denial  by  the  defendant  of  this  aCegation 
raises  an  issue  of  fact  in  regard  to  the  existence  of  jurisdictional  facts, 
and,  in  effect,  "sets  up"  that  the  judgment  was  not  duly  made  b^v  a  court 
having  competent  jurisdiction  thereof,  which  was  prohibited  by  the  order 
of  the  court  in  the  equity  suit.  The  seventeenth  and  twenty-seventh 
paragraphs  all^e,  among  other  things,  that  said  judgment  still  stands 
of  record  in  said  district  court.  The  defendant's  general  denial  of  this 
paragraph  denies  this  particular  averment.  The  injunction  order  in 
terms  enjoined  the  defendant  against  setting  up  that  the  judgment  does 
not  still  stand  of  record  in  said  district  court,  and  therefore  I  think  that 
there  has  been  a  technical  violation  of  the  order. 

The  injunction  order  also  expressly  prohibited  th^efendant  from  set- 
ting up  that  the  judgment  is  not  in  full  force.  My  knowledge  of  the 
previous  history  of  the  litigation  leads  me  to  think  that  this  order  had 
reference  to  the  defense  of  the  invalidity  of  the  judgment  by  reason  of 
the  lack  of  the  jurisdiction  of  the  court  over  the  person  of  the  defendant, 
and  not  to  a  discharge  of  the  judgment,  or  of  the  debt  evidenced  therebj', 
by  reason  of  bankruptcy  proceedings.  I  do  not  understand  that  the  de- 
fendant was  in  fact  enjoined  against  interposing  this  defense,  and  from 
maintaining  that  by  reason  of  it  the  judgment  had  lost  its  force.  In  my 
opinion,  the  defendant's  general  denial  ofthe  seventeenth  and  eighteenth 
I>aragraphs  ofthe  complaint,  which  allege  that  the  judgment  is  in  full 
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force,  cannot  be  considered  to  bave  reference  to  jurisdictional  facts,  but 
to  the  bankruptcy  discharge.  In  the  sizth  and  seventh  divisions  of  the 
third  paragraph  of  the  defendant's  special  defense,  the  facts  in  r^ard  to 
the  jurisdiction  of  the  Oalifomia  court  over  the  person  of  the  defendant 
Davis,  the  service  by  publication,  the  California  statute,  and  his  non- 
appearance in  the  suit  are  set  forth  at  length.  These  facts  are  pleaded 
as  a  part  of  the  defense  of  the  discharge  in  bankruptcy,  and,  as  the  Code 
requires  that  each  separate  defense  should  be  separately  stated,  it  cannot 
be  supposed  that  they  constitute  a  double  defense.  If  they  are  material 
to  the  defense  in  bankruptcy, — and  from  the  fact  that  they  are  pleaded 
it  is  to  be  presumed  that  the  pleader  deemed  them  material, — they  pre- 
sent and  claim,  and  set  up  by  answer,  the  invalidity  of  the  judgment  as 
a  factor  in  the  defense.  This  is  prohibited  by  the  injunction  order,  which 
enjoins  the  defendant  from  in  any  manner  or  form  maintaining  that  the 
judgment  was  not  made  by  a  court  having  competent  jurisdiction  thereof. 
In  the  particulars  which  have  been  named,  I  am  of  opinion  that  the  de- 
fendant's attorney  has  not  complied  with  the  injunction  order,  and  that 
the  violation  will  be  a  continuing  one  until  the  answer  is  amended. 
The  complainant  suggests  only  a  fine  equivalent  to  the  amount  of  expenses 
which  he  has  incurred  in  the  preparation  of  the  voluminous  motion  pa- 
pers. The  question  of  the  amount  of  the  fine  will  be  submitted  to  the 
court  upon  i^davits,  and  without  argument,  within  one  week  from  the 
filing  of  this  opinion.     The  order  will  be  thereafter  settled  upon  hearing. 


Ex  parte  Skiles.   . 
(Circuit  Courtt  D.  Minnesota^  ITiircS  Dli>l8ion>   June  8, 1893.) 
Habbab  Ck)BPim— JimisDiGTioN  or  Fedbbal  Ck>i7BT8— Extbaditbd  Pbibonbb  Cov- 

TIGTBD  OF  DiTFBBBHT  OfFBNBB. 

The  federal  oourto  have  no  jurisdiotlon  to  review  bj  habeas  cormu  a  ipdgment 
of  conviction  in  a  state  conrt  having  jurisdiction  of  the  person  and  the  oftenseL  al- 
though  the  prisoner  had  beeh  extraaited  from  another  state  to  answer  an  indiot- 
ment,  and  was  convicted  of  an  offense  other  than  that  charged  therein.  His  remedy 
is  by  appeal  or  other  appropriate  proceedings  in  the  state  oonrta. 

At  Law.  Appli^tion  of  Robert  Iron  Skiles  for  writ  of  habeas  oorpus. 
Denied. 

Fayette  Marsh  and  J*.  C  Nethaioay,  for  petitioner* 
Oeo.  H.  SuOmm^  Ck).  Atty.,  for  the  State. 

Nelson,  District  Judge.  The  prisoner,  Skiles,  was  i  ^ndered  up  to 
the  state  of  Minnesota  on  demand  of  the  executive  froi  i  the  state  of 
Texas  by  proceedings  commenced  under  the  constitutio  \  and  laws  of 
the  United  States  in  r^ard  to  the  delivery  of  fugitives  from  justice. 
He  was  delivered  up  and  removed  to  the  state  of  Minnc  jota,  and  con* 
fined  in  the  Jail,  February  12,  1892,  upon  an  allegation  hat  an  indict- 
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ment  stood  against  him  in  the  county  of  Washington,  state  of  Minne- 
sota, found  by  the  grand  jury,  May  6,  A.  D.  1890,  charging  the  crime 
of  obtaining  by  false  pretenses  a  promissor}'  note  and  chattel  mortgage 
from  one  John  Alfred  Roney.  On  May  5,  A.  D,  1^892,  while  await- 
ing trial,  an  indictment  was  found  against  him  for  the  same  offense  of 
defrauding  Roney,  evidently  to  correct  a  supposed  defect  in  tho  first  in- 
dictment. The  grand  jury  also  found  an  indictment  against  him  for 
another  and  different  crime  from  that  on  which  he  was  extradited.  On 
an  arraignment  under  this  indictment  the  prisoner  refused  to  plead,  and 
on  plea  of  not  guilty  being  entered  he  was  tried  May  16,  1892,  and 
convicted,  and  a  motion  was  made,  and  is  now  pending,  in  the  state 
court  in  arrest  of  and  to  set  aside  this  judgment.  The  petition  for  a 
writ  of  habeas  corpus  to  secure  the  prisoner's  release  allies  that  he  is  not 
detained  by  reason  of  any  final  judgment  or  decree  of  any  competent 
tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue  of  an  execution 
issued  upon  such  judgment  or  decree.  It  is  urged  that  the  district 
court  of  Washington  county  had  no  jurisdiction,  and  cannot  lawfully 
put  the  prisoner  upon  trial  for  an  offense  for  which  he  was  not  extra- 
dited. Upon  the  face  of  the  petition  and  answer  of  the  sheriff  of  Wash- 
ington county  to  the  "order  to  show  cause  why  a  writ  of  habeas  corpus 
should  not  issue,"  it  appears  clearly  that  the  petitioner  is  in  custody 
^nd  lawfully  held  by  virtue  of  criminal  proceedings  duly  instituted  un- 
der the  laws  of  the  state  of  Minnesota;  but  while  this  is  conceded,  as  I 
understand  counsel,  yet  it  is  insisted  that  having  been  put  upon  his 
trial  on  an  indictment  charging  another  and  different  offense  from  that 
for  which  he  was  extradited,  and  judgment  of  conviction  being  entered, 
this  court  should  declare  such  judgment  illegal  and  void,  for  the  reason 
that  the  state  of  Minnesota  had  no  right  to  try  the  petitioner  extradited 
from  another  state  upon  a  charge  other  than  that  contained  in  the  ex- 
tradition papers.  If  this  position  of  counsel  is  sound,  the  federal  courts 
have  supervisory  jurisdiction  over  judgments  of  the  state  criminal  courts, 
although  such  courts  had  jurisdiction  of  the  person  and  of  the  offense, 
and  thus  can  accomplish  by  the  writ  of  habeas  corpus  all  that  otherwise 
could  only  be  obtained  on  review  by  writ  of  error  or  appeal  to  the  su- 
preme court  of  the  state,  which  undoubtedly  has  plenary  jurisdiction  to 
correct  errors  of  the  trial  court.  The  circuit  courts  of  the  United  States, 
in  my  opinion,  do  not  possess  such  supervisory  jurisdiction.  It  would 
be  an  affectation  of  learning,  and  serve  no  useful  purpose,  to  do  more 
than  cite  counsel  to  the  case  of  Ek  parte  Ulrichy  48  Fed.  Rep.  661,  for 
a  full  and  exhaustive  exposition  of  the  law  involved  in  this  case*  Ap- 
plication for  a  writ  of  tiabeas  corpus  is  denied. 
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Ex  parte  Young. 
(Circuit  Court,  E,  D.  Tennessee^  S.  D.    March  10, 1882.) 

L  Contempt— Habeas  CJorpus— Removal  op  Child— Jurisdiction  op  State  Court. 
A  father,  directed  by  writ  of  habeas  corpus  to  produce  his  child  before  a  state 
judge,  caused  the  child  to  be  removed  without  the  limits  of  the  state,  and  kept  there 
in  the  custody  of  an  agent,  subject  to  the  control  of  the  father,  for  the  purpose  of 
defeating  the  jurisdiction  of  the  state  judge.  Held,  that  the  child  was  construct- 
ively in  the  possession  of  the  father,  and  that  the  fact  of  its  being  without  the 
state  did  not  affect  the  jurisdiction  of  the  state  judge  to  fine  and  imprison  the  father 
for  contempt  in  disobeying  the  writ  of  habecLS  corims, 

8.  Same- Due  Process  op  Law. 

In  such  case,  the  fine  and  imprisonment  were  not  **  without  due  process  of  law," 
and  the  circuit  court  of  the  United  States  has  no  jurisdiction  of  a  petition  by  the 
father  for  a  writ  of  luibeas  corpus  on  that  gpround,  whether  the  action  of  the  state 
court  in  imposing  the  punishment  was  or  was  not  erroneous. 

At  Law.  Petition  by  J.  W.  Young  for  writ  of  habeas  corpus.  Dis- 
missed. 

Lewis  Shepherd  and  W,  H.  Bogle^  for  petitioner. 
*  Clift  &  Smithy  for  respondent. 

Key,  District  Judge.  The  plaintiff  files  his  petition  for  a  writ  of 
habeas  corpus,  alleging  that  he  is  unlawfully  imprisoned.  It  appears  that 
he  and  his  wife  have  separated;  that  they  have  a  child,  who  is  three 
years  of  age;  and  that  proceedings  are  pending  in  the  chancery  court  of 
the  state,  by  which  Mrs.  Young  seeks  a  divorce  from  her  husband,  and 
the  custody  of  her  child.  February  26,  1892,  the  wife  sued  out  a  writ 
of  habeas  corpus  against  her  husband  and  others  from  the  judge  of  a  circuit 
court  of  the  state,  alleging  that  her  husband  had  the  custody  of  the  child; 
that  in  the  divorce  proceeding  her  husband  had  been  attached,  upon  her 
petition,  for  contempt  because  of  his  disobedience  to  the  injunction  of 
the  chancellor,  and  the  chancellor  heard  the  charge  of  contempt  on  the 
20th  day  of  February,  1892;  that  on  the  Friday  before  this  hearing 
Young  had  said  that  he  did  not  know  how  the  court  would  decide  the 
matter,  and  that  he  intended  to  run  the  child  away,  so  that  they  could 
not  get  hold  of  her,  provided  the  court  should  decide  against  him;  and 
that  in  execution  of  his  threat,  and  while  the  chancellor  was  hearing  the 
matter  of  contempt.  Young  had  the  child  removed  from  this  state,  and 
beyond  the  chancellor's  jurisdiction.  Upon  this  petition  the  circuit 
judge  issued  a  writ  requiring  Young  to  appear  before  him  the  after- 
noon following,  and  to  bring  the  child  with  him.  At  the  time  the 
writ  was  returnable  the  plaintiff  in  this  case,  Young,  made  what  may 
be  styled  a  "partial  return,"  but  stated  that  he  had  nit  been  allowed 
suflBcient  time  to  make  a  full  and  complete  return.  Th  J  judge  allowed 
two  days  more.  At  the  end  of  the  two  days  the  folic  ving  order  was 
made: 

"State  of  Tennessee,  Hamilton  Counti  . 

'*In  the  Matter  cf  the  Petition  of  May  Young  vs.  J.  W     Towng  et  als. 
Habeas  Corpus  Proceedings  in  tJie  Circuit  Court  of  Ham  'Iton  Co.^  Tenn, 
"In  this  cause  the  defendant,  Young,  having  failed  to  con  ply  with  the  or- 
der of  the  court  to  produce  in  court  the  body  of  Dorsey  Youi  g,  as  ordered  in 
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the  original  writ  in  this  cause,  and  having  filed,  on  27tb  Febraary,  a  partial 
and  incomplete  return  to  the  writ,  and  having  again  been  ordered  by  the  court 
to  make  a  full  return  by  4  o'clock  p.  m.,  February  29,  1892,  and  to  produce 
tlie  body  of  Dorsey  Young  in  court,  (he  having  admitted  in  court  that  said 
child  was  held  by  one  Armstrong,  bs  his  agent,  subject  to  his  order,)  in  pain 
of  the  penalties  to  be  inflicted  in  accordance  to  law  for  such  disobedience  to 
the  writ  of  habeas  corpus,  and  the  defendant.  Young,  now  coming  and  fail- 
ing to  comply  with  the  order  of  the  court,  and  failing  to  make  the  return  re- 
quired by  Mill.  &  y.  Code,  §  4494,  subsecs.  1-3,  and  again  filing  an  evasive 
return,  contradictory  of  the  previous  partial  and  incomplete  return,  both  un- 
der oath,  and  no  satisfactory  reason  having  been  given  for  defendant's  failure 
to  bring  the  child,  Dorsey  Young,  into  court,  and  no  effort  to  produce  lier  hav- 
ing been  made,  and  defendant  still  willfully  refusing  to  comply  with  tlie  order 
of  the  court  in  this  case,  it  is  adjudged  that  said  Young  now  stand  in  con- 
tempt of  the  court,  and  that  he  be  fined  the  sum  of  fifty  dollars,  and  impris- 
oned in  the  county  jail  ten  days,  or  until  he  purges  himself  of  contempt  by 
producing  in  court  the  body  of  Dorsey  Young,  or  makes  a  return  sufiicient  in 
law  to  relieve  him  from  the  duty;  and  that  the  further  proceedings  be  con- 
tinued until  the  11th  day  of  March,  1892,  for  such  further  order  as  may  be 
proper  in  this  case.  The  sheriff  will,  at  the  expiration  of  ten  days,  hold  the 
defendant  until  fine  is  paid  or  secured,  and  bring  the  defendant  before  the 
court  at  nine  o'clock  a.  m.,  March  11,  1892." 

Young  is  confined  in  prison  under  this  order,  and  he  insists  that  he 
has  been  fined  and  imprisoned  without  due  process  of  law,. and  there- 
fore in  violation  of  the  constitution  of  the  United  States.  It  is  urged 
that  the  circuit  judge  had  no  jurisdiction  of  the  case,  because  the  child, , 
— the  subject-matter  of  the  litigation, — at  the  time  Mrs.  Young  sued  out 
her  writ,  was,  and  it  has  ever  since  been,  outside  of  the  limits  of  this 
state.  In  the  determination  of  this  cause  we  have  no  right  to  supervise 
or  review  the  action  or  judgment  of  the  state  judge.  If  he  had  jurisdic- 
tion of  the  cause,  we  cannot  review,  reverse,  or  change  his  action,  no 
matter  how  erroneous  it  may  have  been.  There  is  no  question  but  that 
the  judge  who  issued  the  writ  had  authority  over  habeas  corpus  cases,  and 
that  Young  was  and  is  in  the  territory  over  which  the  judge  presides. 
To  this  extent,  at  least,  he  has  jurisdiction.  The  petition  of  Mrs.  Young 
shows  that  the  child  was  not  in  the  state  when  the  application  for  the 
writ  was  made,  and  that  it  had  been  removed  therefrom  by  Young  to 
avoid  the  execution  of  such  order  as  the  chancellor  might  make  un- 
favorable to  his  custody  of  the  child.  The  order  of  the  circuit  court  of 
the  state  says  that  Young  admitted  before  him  that  the  child  was  held 
by  one  Armstrong  as  his  agent,  and  subject  to  his  order.  Now,  though 
the  child  is  not  in  his  manual  possession,  it  is  in  his  custody,  and  under 
his  control,  and  he  is  within  the  jurisdiction.  The  case  referred  to,  re- 
cently decided  by  the  circuit  court  of  appeals  for  the  eighth  circuit, 
in  which  it  was  held  that  the  writ  could  not  run  to  a  place  outside 
of  the  territorial  jurisdiction  of  the  court  issuing  it,  is  not  like  this. 
In  re  Boles,  48  Fed.  Rep.  75.  In  that  case  the  applicant  for  the  writ 
was  in  the  penitentiary  at  Columbus,  Ohio,  in  the  custody  of  the  oflBcers 
of  that  institution.  The  custodians  of  the  prisoner  were  not  in  the  ju- 
risdiction of  the  court,  and  there  was  no  proper  defendant  within  the 
jurisdiction.     I  presume  that  in  the  decisions  of  the  supreme  court  of 
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the  TTnited  States  there  has  been  no  case  in  which  the  parties  were  situ- 
ated as  they  are  in  the  Young  Ckue.  The  case  most  like  the  one  we 
have,  among  those  referred  to,  is  In  re  Jackson,  15  Mich.  416-442. 
From  that  case  it  appears  that  the  sapreme  court  of  Michigan,  under  the 
constitution  of  that  state,  can  issue  writs  of  Jiabeaa  corpm,  and  application 
was  made  in  that  court  for  such  a  writ  in  a  case  in  which  the  parties 
were  veiy  much  situated  as,  and  the  facts  like,  they  are  in  this  case. 
The  court  was  equally  divided  in  opinion,  and  the  writ  failed  because  a 
majority  of  the  judges  did  not  agree;  but  the  judges  who  thought  the 
writ  should  issue  were  Cooley  and  Christiancy,  so  that  the  case  is  not  au- 
.  thoritative,  but  the  judges  who  believed  the  writ  should  issue  are  emi« 
nent,  and  respected  for  the  weight  of  their  legal  opinions.  One  control- 
ling reason  for  the  opinion  of  the  two  judges  who  believed  the  court  was 
without  jurisdiction  was  that  the  law  of  Michigan  in  express  terms  con- 
fined its  operations  in  such  cases  to  persons  ^^ detained  within  the  state." 
Judge  GooiiEY,  in  his  opinion,  says:  ''What  I  say  on  this  subject  is  care- 
fully restricted  to  a  citizen  of  our  own  state  unlawfully  held  in  custody 
elsewhere  by  another  person,  who  is  himself  within  the  jurisdiction  of 
this  court.  If  he  is  here,  the  wrong  is  being  done  here,  for  the  wrong 
is  done  wherever  the  power  of  control  is  exercised."  Ez  parte  fbtiies, 
1  Dill.  363-367,  would  not  all<^w  the  writ  in  Young's  favor,  though  all 
that  is  insisted  upon  by  petitioner's  counsel  were  true  as  to  the  state  of 
the  law;  but  that  case  can  hardly  be  maintained  under  the  scope  and 
authority  of  subsequent  decisions  of  the  supreme  court  of  the  United 
States.  The  conclusion  reached  is  that  the  petitioner's  detention  and 
imprisonment  are  not  without  due  process  of  law,  or  in  violation  of  the 
constitution  or  law  of  the  United  States,  and  his  application  for  a  wxit 
of  habeoM  ooffu%  is  dismissed; 


United  States  v.  GRmif  • 

(Diftrfct  Court.  B.  D.  AffosourC,  £.  Z>.    Ifaj  tl,  ISOS.) 

No.  8,400. 

1.  llAiuire  Obsobhs  Lsttbbs— iNDiomBirr. 

An  indictment  under  Rev.  St.  U.  a  S  8808,  for  mailing  letters  giving  Infomiatimi 
where  obsoene  pictures  can  be  obtained,  is  not  bad  because  the  letters,  as  set  out  in 
the  indictment,  do  not  in  themselves  show  that  the  pictures  referred  to  are  obscene, 
where  the  indictment  farther  avers  that  the  accused  had  in  his  possession  a  large 
number  of  obsoene  pictures,  and  that  said  letters  were  written  and  deposited  in 
the  mall  with  intent  to  give  information  ooncerning  snch  piotures,  and  aid  in  fast 
convey  such  information. 

ft.  BaMB— EVIDSKOS.  .   .      .     -  . 

In  prosecutions  under  said  section,  where  the  letters  eomplained  of,  to  a  oamal 
reader,  appear  to  be  harmless,  the  government  is  entitled  to  allege  and  prove  bj 
extrinsic  evidence  that  they  in  fact  give  information  ooncerning  obscene  pictorss 
or  literature,  and  were  so  intended. 
a.  Bams— IimiGTHBNT.  .  .    . 

The  indictment  is  not  bad  because  it  charges  that  letters  addressed  respeotlvely 
to  Herman  Huntress  and  William  W.  Waters  were  intended  to  and  did  convey  in- 
formation to  Robert  W.  McAfee  where  obscene  piotures  could  be  obUined,  since  it 
is  neither  .impossible  nor  Improbable  that  the  names  Huntress  and  Waters  were 
assumed  nameik 
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4.  Bavk— Bboot  Lbttbrs. 

The  offense  charged  does  not  lose  its  criminal  cbaracter  though  the  letters  were 
sent  in  response  to  an  inquiry  made  under  an  assumed  name  br  a  government  offi- 
cial, with  a  view  of  detecting  the  accused  in  the  commission  ox  an  offense,  since  it 
does  not  appear  that  the  accused  was  solicited  to  use  the  malls  and  thus  to  commit 
an  offense. 

At  Law.  Indictment  against  William  Grimm  for  mailing  lewd,  lasciv- 
ious, and  obscene  letters,  in  violation  of  Rev.  St.  U.  8.  §  3893.  A  de- 
murrer to  a  former  indictment  was  sustained  on  the  ground  of  uncer- 
tainty in  the  allegations,  (45  Fed.  Rep.  658,)  whereupon  the  defendant 
was  reindicted.  Verdict  of  guilty.  The  case  is  now  heard  on  motion  for 
new  trial  and  motion  in  arrest  of  judgment.     Overruled. 

The  letters  as  set  out  in  the  indictment  were  as  follows: 

•*Wm.  GRiifH,  Photograph  akd  Art  Studio,  N.  E.  Cob.  or  jEFFBBSbN 

AVENUB  AKD  OLTVB  StRSET. 

"St.  Lotns,  July  22,  1890. 
"Mr.  Huntress,  i2io7^fnon/j— Dbab  Sib:    1  received  your  letter  this  morn- 
ing.   I  will  let  you  have  them  for  92.00  per  doz.  &  912.50  per  100.    1  have 
about  200  negatives  of  actresses. 

"Respectfully,  Wm.  Gbimm." 

"Wm.  Gbimm,  Fhotooraph  and  Abt  Studio,  N.  E.  Cob.  of  Jeffebson 
Avenue  and  Olive  Street. 

"St.  Louis,  July  21, 1890. 
''Mb.  Wm.  Watebs:    Yours  at  band,  the  21st    I  will  make  them  for  92.00 
per  doz.  and  $12.50  per  100. 

"Address:  Wm.  Grimm,  N.  E.  Cor.  Olive  and  Jefferson,  St.  Louis,  Mo. 
T.  S.    Different  sisses.  ** 

It  was  alleged  in  the  indictment,  in  substance,  that  at  the  time  of  de- 
positing the  letters  in  the  mail  the  defendant  had  in  his  possession  a 
large  number  of  lewd,  lascivious,  and  obscene  pictures;  that  the  letters 
in  question  were  written  and  deposited  in  the  mail  with  intent  to  give 
information  to  one  Robert  McAfee  where  such  pictures  could  be  obtained, 
and  that  they  did  give  such  information. 

Geo.  D,  Reynolds,  U.  8.  Atty. 

Z>.  P.  Dyer  and  Lofuis  A.  Steber^  for  defendant. 

Thayeb,  District  Judge.  The  motions  in  arrest  and  for  a  new  trial 
present  three  questions. 

1.  The  first  is  whether  the  indictment  is  bad,  because  the  letters  set 
out  in  the  indictment  and  alleged  to  be  nonmailable  do  not  in  them- 
selves show  with  certainty  that  the  pictures  therein  referred  to  are  either 
lewd,  lascivious,  or  obscene.  This  question  was  considered  to  some  ex- 
tent during  the  trial,  and  has  since  been  more  carefully  considered.  The 
court  decides  the  question  in  the  negative.  It  holds  that  a  letter  is  non- 
mailable if  it  in  fact  conveys,  and  was  intended  to  convey,  information 
to  any  person  where  obscene  pictures  or  literature  may  be  obtained, 
even  though  to  a  casual  reader  it  may  seem  harmless.  The  court  fur- 
ther holds  that  in  a  prosecution  of  this  character  the  government  is  not 
v.60F.no.7 — 34 
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confined  to  the  letter  itself,  but  may  show  by  any  competent  extrinsic 
testimony  that  the  letter  gives  information  which  the  Btatate  prohibits 
being  given  through  the  mail,  and  that  it  was  in  fact  intended  to  con- 
vey such  information.  If  the  character  of  a  letter  cannot  be  thus  shown 
by  extrinsic  facts,  the  statute  under  which  this  indictment  is  drawn 
could  be  easily  evaded  and  would  prove  a  dead  letter. 

2.  The  next  question  is  whether  the  indictment  is  bad  because  it  is 
alleged  that  the  letters  addressed  to  Herman  Huntress  and  William  W. 
Waters  conveyed  information,  and  were  intended  to  give  information,  to 
one  Robert  W.  McAfee  where  lewd  and  obscene  pictures  could  be  ob- 
tained. This  question  must  be  decided  in  the  negative,  for  the  reason 
that  it  is  not  impossible,  or  even  improbable,  that  a  letter  addressed  to 
Hjuntress  or  Waters  may  have  given  and  may  have  been  intended  to 
give  information  to  a  person  whose  real  name  was  McAfee.  The  letters 
may  have  been  addressed  to  a  person  under  an  assumed  name,  and  the 
proof  adduced  at  the  trial  showed  that  such  was  the  fact.  McAfee  had 
written  two  letters  to  the  defendant  under  assumed  names,  and  in  re- 
ply thereto  had  received  the  two  letters  counted  upon  in  the  indictment, 
— the  one  addressed  to  Huntress  and  the  other  to  Waters.  It  certainly 
cannot  be  maintained  that  the  mailing  of  a  letter  containing  informa- 
tion as  to  obscene  pictures  is  not  an  offense  because  it  is  sent  to  a  per- 
son under  an  assumed  name.      U,  8.  v.  CoUingham^  2  Blatchf.  470. 

3.  The  next  inquiry  is  whether  the  act  complained  of — that  is  to  say, 
the  deposit  of  nonmailable  letters  in  the  mail — Closes  its  criminal  char- 
acter because  the  letters  were  sent  to  a  person  in  the  service  of  the  post 
office  department,  in  response  to  an  inquiry  made  by  that  person  under 
an  assumed  name,  and  for  the  purpose  of  detecting  the  defendant  in  the 
commission  of  a  crime.  This  question  must  be  decided  in  the  light  of 
authority,  and  without  reference  to  the  other  question  that  has  some- 
times been  discussed,  whether  a  person  is  ever  justified  in  resorting  to 
artifice  or  deception  for  the  purpose  of  discovering  crime.  In  view  of 
what  seems  to  be  the  weight  of  authority  at  the  present  time,  the  court 
is  compelled  to  decide  the  question  last  stated  in  the  negative.  If  a  let- 
ter gives  information  where  obscene  books  or  pictures  can  be  obtained, 
it  is  an  offense  to  deposit  such  a  letter  in  the  mail  with  intent  to  give 
such  information,  and  thereby  to  aid  in  the  sale  and  distribution  of  such 
books  and  pictures,  even  though  the  party  addressed  happens  to  be  an 
official  in  the  service  of  the  government.  And,  if  such  act  is  done  vol- 
untarily and  intentionally, — that  is  to  say,  if  the  nonmailable  letter  is 
deposited  in  the  mail  by  the  accused  without  solicitation  on  the  part  of 
the  officer  that  the  mail  be  used  to  convey  such  intelligence, — ^the  weight 
of  judicial  opinion  seems  to  be  that  the  act  does  not  lose  its  criminal 
character,  though  the  offense  may  have  been  committed  in  responding 
to  an  inquiry  from  a  person  in  the  government  service  which  was  made 
under  an  assumed  name  for  the  purpose  of  concealing  his  identitv.  Bai/a 
V.  U.  S.,  10  Fed.  Rep.  92,  100;  U.  S.  v.  Bott,  11  Blatchf.  346;  People 
v.  NoeUce,  94  N.  Y.  137,  142;  Excise  C(m.  v.  Backus,  29  How.  Pr.  33, 
39,  42;  17.  8.  v.  Moare^  19  Fed.  Rep.  39;  U.  8.  v.  Wight^  38  Fed.  Rep. 
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106,  109,  111;  U.  8.  v.  Doney,  40  Fed.  Rep.  752;  U.  S.  v.  Wkittier,  5 
Dill.  85«  39;  U.  8.  v.  Foye^  1  Curt.  364.  It  cannot  be  regarded  as  a 
valid  excuse  for  a  crime  that  some  one  has  afforded  the  accused  a  con- 
venient opportunity  to  commit  it,  for  the  purpose  of  testing  his  honesty. 
Unfortunately  it  seems  to  be  necessary  to  apply  such  tests  in  order  to 
suppress  offenses  of  a  certain  class.  In  the  case  at  bar  the  evidence  did 
not  show  that  the  accused  was  solicited  to  commit  the  offense  charged  in 
the  indictment.  The  selection  of  the  public  mail  as  the  medium  for 
giving  information  where  the  most  lewd  and  indecent  pictures  could  be 
obtained  was  the  voluntary  act  of  the  defendant,  and  he  is  criminally 
responsible  therefor.  The  motions  for  a  new  trial  and  yi  arrest  are 
therefore  overruled. 

N.  B..  The  judgment  and  sentence  in  the  foregoing  case  was  imprisonment 
in  the  penitentiary  of  the  state  of  Missouri  for  and  during  the  term  oX  one 
year  and  one  day»  to  be  kept  at  hard  labor  during  said  term* 


Hjjtfceb  v.  Clabx. 

{OiirevU  Court  of  Appeals,  Fourth  CireuU.    May  9B,  ISOS.) 

No.i. 

L   PATBTfTS  FOB  IWYHNTIOIfS— NOVBLTT— RBFRI0BB1.T0RS. 

Letters  patent  No.  843,359,  issued  June  8, 1888,  to  Charles  Haffoke,  cover  theoom- 
bination  in  a  refrigerator  of  an  ioe  bowl  or  rack  in  the  upper  part,  with  open  bot- 
tom formed  of  two  sets  of  slats,  the  upper  convex  and  the  lower  concave,  so  ar- 
ranged that  the  latter  catch  and  carry  ofp  the  drip,  the  ioe  bowl  being  detached 
from  the  sides  of  the  refrigerator,  so  as  to  allow  the  free  circulation  of  air,  together 
with  thin  crates  of  salt  set  on  edge  near  the  ends  and  at  the  back  of  the  chamber 
of  the  refrigerator,  detached  from  the  walls,  and  held  by  slats  or  woven  wire,  with 
open  interstices,  that  allow  the  air  coming  directly  down  from  the  ioe  free  circula- 
tion through  the  salt,  producing  an  automatic  circulation  of  cold,  dry.  saline  at- 
mosphere, having  extraordinary  and  unprecedented  efficacy  in  preserving  meats, 
etc.,  in  sound  condition  for  unusual  periods  of  time.  Held^  that  the  invention  is 
novel  and  patentable. 
Sl  Samb^Licbnsb  to  Pabtnbbshtp— Efpbot  ot  Dtssolution. 

A  patentee  entered  into  partnership  with  another  for  a  term  of  years,  anless 
sooner  dissolved  bv  consent,  for  the  purpose  of  manufacturing  the  patented  article, 
the  patentee  contributing  the  right  to  manufacture  under  his  letters  patent,  and 
the  other  a  sum  in  cash.  Held^  that  on  dissolution  of  the  partnership  the  license 
expired,  and  the  exclusive  right  to  the  patent  remained  in  the  patentee 

46  Fed.  Rep.  770,  reversed. 

Appeal  from  the  Circuit  Court  of  Maryland. 

In  Equity.  Suit  by  Charles  Hafifcke  against  Eugene  P.  Clark  for  in- 
fringement of  daims  4,  5«  and  6  of  letters  patent  No.  343,369,  issued 
June  8, 1886,  to  complainant  for  an  improvement  in  the  art  of  refrigera- 
tion. These  claims  were  held  invalid  for  want  of  patentable  novelty, 
and  the  bill  dismissed.  46  Fed.  Rep.  770.  Plaintiff  appeals.  Re- 
versed. 

The  specification  contains  the  following  statements: 

''The  third  part  of  the  said  invention  relates  to  means  for  absorbing  moisture 
from  the  air  in  the  frigerating  chamber^  and  diffusing  throughout  the  said 
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chamber  a  saline  atmosphere,  which  has  antiseptic  qnalities,  and  thereby  as- 
sists in  the  preservation  of  meats  placed  in  the  chamber." 

'*E  Is  a  hopper,  formed  of  some  perforate  material,  preferably  galvanized 
woven  wire,  to  contain  salt;  and  it  may  extend  partially  or  entirely  around 
the  chamber,  as  may  be  preferred.  The  salt  in  the  hopper,  E,  absorbs 
moisture  from  the  air  in  the  chamber,  which  air  becomes  strongly  sa- 
line, and  an  effective  preservative  agent.  Water  resulting  from  the  absorp- 
tion of  moisture  by  the  salt  falls  to  the  pan,  h,  from  which  it  escapes  through 
the  pipe,  <." 

"Further,  I  am  aware  that  chloride  of  calcium  has  been  exposed  in  a  frig- 
crating  chamber  to  absorb  moisture  from  the  air  therein;  but  this  salt  will 
not  answer  the  purpose  which  I  have  in  view,  partly  owing  to  its  extreme 
deliquescenoe,  but  principally  for  the  reason  that  it  will  not  diffuse  a  saline  at- 
mosphere in  the  chamber.  Instead  of  chloride  of  calcium,  I  employ  chloride 
of  sodium,  which  I  find  is  sufficiently  deliquescent  for  all  practical  purposes; 
and  by  its  use  I  am  enabled  to  obtain  a  saline  atmosphere  in  the  chaml)er, 
which,  in  itself,  is  a  preserving  agent." 

''I  disclaim  the  use  of  combined  ice  and  salt  in  a  frigerating  chamber,  as 
also  an  exposed  body  of  chloride  of  calcium. " 

The  claims  alleged  to  be  infringed  are  as  follows: 

"(4)  In  combination  with  a  frigerating  chamber,  an  exposed  body  of  chlo- 
ride of  sodium,  arranged  to  absorb  moisture  from  the  air  in  the  chamber,  and 
to  establish  in  the  said  chamber  a  saline  atmosphere,  as  and  for  the  purpose 
specified.  (5)  In  combination  with  a  frigerating  chamber,  a  perforate  hop- 
per, containing  a  body  of  chloride  of  sodium,  arranged  to  absorb  moisture 
from  the  air  in  the  chamber,  and  to  establish  in  the  said  chamber  a  saline  at- 
mosphere, substantially  as  and  for  the  purpose  specified.  (6)  In  a  frigerat- 
ing chamber,  a  perforate  hopper,  containing  chloride  of  sodium,  secured  to 
the  wall  of  the  said  chamber,  substantially  as  and  for  the  purpose  specified." 

Price  &  SteuaH,  (^Arthur  Steuart^  of  counsel,)  for  appellant. 

Albert  S.  J.  Owens,  for  appellee. 

Before  Gobt,  Circuit  Judge,  and  Hughes,  District  Judge. 

Hughes,  District  Judge.  Charles  HafTcke,  the  appellant  in  this  case, 
devised  and  constructed  a  refrigerator  upon  a  pattern  differing  in  mate- 
rial particulars  from  any  before  used.  What  one  witness  says  of  its  car 
pacity  for  preserving  meat  and  other  articles  liable  to  decay,  for  a  long 
time,  in  a  high  degree  of  atmospheric  temperature,  is  corroborated  by 
numerous  others.  This  witness  says,  in  substance,  that  he  has  seen 
meat  in  perfect  preservation,  which  has  been  preserved  in  one  of  these 
refrigerators  for  six  weeks,  in  the  hottest  summer  weather,  in  a  place 
where  heat  was  reflected  on  the  refrigerator  from  the  street,  under  the 
i-ays  of  the  summer  sun.  He  testifies  that  meat  kept  in  this  refrigerator 
at  a  temperature  (inside  of  its  chamber)  of  38  to  50  degrees,  for  six 
weeks,  remains  in  sweet  condition;  and  that  it  could  not  have  been  kept 
in  an  ordinary  refrigerator  in  like  condition  for  more  than  four  or  five 
days.  He  adds  that  this  result  is  accomplished  by  the  consumption  of 
much  less  ice  than  is  ordinarily  required  for  such  a  purpose.  An  un- 
dertaker testifies  that  a  refrigerator  constructed  on  the  same  principle, 
but  in  casket  form,  has  kept  a  human  corpjse  for  35  days  in  a  condition 
as  perfect  at  the  end  of  thp  period  as  at  the  death,  in  a  temperature  of  62 
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degrees;  whereas,  by  the  means  ordinarily  used  such  a  body  could  not 
be  kept  longer  than  10  days,  with  a  larger  consumption  of  ice.  Other 
extraordinary  instances  of  like  preservation  of  substances  liable  to  decay 
are  proved  to  have  been  accomplished  by  the  Haflfcke  refrigerator,  by 
testimony  which  leaves  no  doubt  of  the  exceptional  utility  and  value  of 
this  contrivance  for  the  important  purposes  for  which  it  is  designed. 

The  form  of  the  structure  by  which  these  results  are  produced  is  in 
several  respects  novel.  In  the  upper  part  of  it  is  a  bowl  or  rack, 
with  open  bottom,  for  the  reception  of  ice.  The  bottom  is  formed  of 
two  sets  of  slats,  the  upper  set  convex,  the  lower  concave,  so  arranged 
that  the  melting  of  the  ice  drips  from  the  convex  into  the  concave  set  of 
slats,  and  is  carried  off  by  the  latter.  The  lower  slats  or  troughs  may 
or  may  not  be  filled  with  salt,  at  the  pleasure  of  the  user.  The  ice 
bowl  or  rack  is  made  of  smaller  dimensions  than  that  part  of  the  cham- 
ber of  the  refrigerator  in  which  it  is  placed,  in  order  that  between  it  and 
the  walls  of  the  chamber  space  may  be  allowed  for  the  free  circulation 
of  air.  The  receptacle  for  ice,  thus  described,  differs  from  those  in  com- 
mon use  in  the  fact  that  it  does  not  touch  the  walls  of  the  refrigerator, 
and  that  its  bottom  is  open  for  the  free  descent  of  air,  directly  &om  con- 
tact with  the  ice  above,  into  the  chamber  below. 

The  second  distinguishing  feature  of  the  Haffcke  refrigerator  consists 
of  contrivances  for  holding  quantities  of  chloride  of  sodium  or  salt  in 
the  chamber  below  the  ice,  in  such  manner  as  to  permit  the  cooled  air 
which  descends  from  the  ice  to  pervade  and  permeate,  with  the  least 
possible  obstruction,  these  salt  depositories,  as  well  as  the  open  space 
of  the  lower  chamber.  The  salt  depositories  just  mentioned,  called  im- 
*properly  "hoppers"  in  the  appellant's  specifications  for  the  patent,  hold 
the  salt  in  the  form  which  would  be  a  thin  slab  if  it  were  solid,  set  on 
edge,  and  placed  near  the  sides  and  the  back  of  the  lower  chamber  of  the 
refrigerator.  These  slabs  of  salt  are  incased  each  in  a  crate  or  hopper 
resting  on  a  trough  lying  some  inches  above  the  floor  of  th^  chamber, 
sufficiently  inclined  to  carry  away  any  drippings  that  may  occur  by 
liquefaction.  The  sides  of  these  crates  may  be  of  galvanized  woven  wire, 
but  in  practice  are  of  wooden  slats,  placed  far  enough  apart  to  permit  a 
free  circulation  of  air  through  the  salt,  and  close  enough  together  to  hold 
the  salt  without  wasting.  An  essential  part  of  the  design  in  respect  to 
the  crates  holding  the  salt,  as  well  as  of  the  bowl  with  open  bottom, 
holding  the  ice,  is  that  a  space  is  left  between  each  of  them  and  the 
walls  of  the  refrigerator  for  the  unobstructed  circulation  of  air  between 
them  and  the  walls.  These  salt  crates  below,  and  the  ice  bowl  with 
open  bottom  above,  all  so  placed  as  to  allow  the  air  from  the  cooled  ice 
easy  automatic  circulation  through  the  salt  and  throughout  the  refriger- 
ator, are  the  particular  features  and  distinguishing  characteristics  of 
the  Haffcke  refiigerator.  It  is  proved  that  by  means  of  the  circula- 
tion which  is  chemically  and  automatically  produced  by  the  contriv- 
ances thus  described,  a  cold,  dry,  saline  atmosphere  is  generated,  ha^ 
ing  extraordinary  and  probably  unprecedented  efficacy  in  preserving 
meats  and  other  articles  liable  to  decay  in  sound  condition  for  unusual 
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periods  of  time.  The  fact  that  the  time  of  preservation  is  thud  extended, 
and  the  additional  fact  that  the  agent  or  principal  agent  by  which  this 
is  done  is  the  cold,  dry,  saline  atmosphere  p:enerated  by  this  refrigera- 
tor, are  proved  by  a  weight  and  an  accumulation  of  testimony  which  the 
appellee  has  not  succeeded  in  refuting,  and  which  must  be  accepted  by 
the  court  as  established  to  its  satisfaction. 

There  can  be  no  doubt  that  this  is  an  exceptionally  efficacious  ma- 
chine. The  several  devices  of  which  it  is  made  up  may  not  be  novel 
individually;  but,  as  a  whole,  the  structure  is  unique  in  design,  and 
extraordinary  in  effect.  That  the  receptacle  for  ice  is  most  efficacious 
when  placed  in  the  upper  part  of  the  chamber  of  a  refrigerator  has  long 
been  well  known.  But  the  Haffiike  ice  bowl  differs  from  others  in  hav- 
ing an  open  bottom ,  and  in  being  so  constructed  that  an  air  space  sur- 
rounds it  on  every  side,  separating  it  from  the  walls  of  the  refrigerator. 
The  use  of  salt  in  connection  with  ice  as  an  absorbent  of  atmospheric 
humidity,  and  as  a  means  of  lowering  the  temperature  of  air,  is  not  new. 
It  is  proved  in  this  case  that  salt  has  been  used  for  this  purpose  by  be- 
ing placed  in  pans  at  the  bottom  of  the  main  chambers  of  refrigerators. 
It  is  also  .proved  that  in  previous  patents — the  Eber  and  the  Jolley,  for 
instance — it  has  been  used  in  the  walls  of  refrigerators,  the  lining  separat- 
ing it  from  the  main  chamber  being  perforated  sheets  of  zinc,  or  soft  and 
more  or  less  porous  wooden  boards.  But  there  is  no  proof  that  such 
use  of  salt  in  the  walls,  where  it  is  but  very  partially  accessible  to  the 
air,  has  been  efficacious  to  any  pronounced  extent.  The  impression  is 
left  by  the  evidence  that  the  results  of  such  restricted  and  confined  use 
of  salt  for  the  purpose  of  adding  to  the  preserving  qualities  of  ice,  as  is 
indicated  by  other  patents,  have  been  almost,  if  not  quite,  nil.  The 
contrivance  of  Haflfcke  is  as  far  in  advance  of  these  devices  in  method 
as  it  is  proved  to  be  in  the  results  attained.  His  plan  is  novel,  of  pla- 
cing slabs  of  salt  near  the  ends  and  at  the  back  of  the  chamber  of  the 
refrigerator,-  entirely  detached  from  its  walls,  and  held  by  slats  or  woven 
wire,  with  open  interstices,  that  allow  a  free  circulation  of  cooled  air, 
coming  directly  down  from  contact  with  the  ice,  through  the  salt,  and 
thence  into  the  main  preserving  chamber  itself.  No  such  process  has 
been  provided  for  by  any  one  of  the  half  dozen  or  more  patents  that  are 
relied  upon  on  behalf  of  the  appellee  as  having  anticipated  the  contriv- 
ance of  Haffcke.  There  can  be  no  reasonable  doubt  that  the  cold,  dry, 
saline  atmosphere  that  is  generated  in  the  Haffcke  refrigerator  is  the  prod- 
uct of  the  ice  bowl  of  open  slatted  bottom,  precipitating  its  cool^  air 
through  the  slabs  of  salt  standing  below,  detached  from  the  walls  of  the 
chamber,  and  lined  with  intersticed  slats,  which  both  permit  and  pro- 
mote its  free  circulation. 

The  question  is,  whether  a  contrivance  is  patentable  which  is  thus 
novel  in  the  structure  of  its  ice  bowl,  and  thus  novel  in  its  means  and 
manner  of  using  chloride  of  sodium  in  conjunction  with  ice  to  produce 
a  cold,  dry,  saline  atmosphere  efficacious  for  preserving  purposes,  and 
surprisingly  successful  beyond  example  in  accomplishing  those  purposes. 
We  think  that  it  is.     The  use  of  ice  as  a  cooling  and  of  salt  as  a  preserv- 
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ing  agent  is  as  old  as  human  knowledge;  but  the  means  and  manner  of 
employing  them  in  these  functions  may  be  infinite,  opening  a  wide  field 
for  experiment  and  invention;  and  when  a  device  is  fallen  upon  wbich 
produces  unprecedented  and  unequaled  results  in  the  use  of  these  fa- 
miliar agents,  that  device  may  possess  a  very  high  degree  of  patentable 
merit.  Moreover,  the  device  itself  may  be  a  combination  of  several  ele- 
mentary devices,  each  as  familiar  to  the  public  as  the  letters  of  the 
alphabet;  yet  the  combination  of  them  may,  as  a  whole,  possess  an  ex- 
traordinary novelty  and  utility. 

Even  if  this  contrivance  of  Haffcke  be  put  upon  the  low  plane  of  a 
new  combination  of  known  mechanical  appliances,  it  falls  within  the 
class  of  patentable  machines.  In  the  case  of  Harrison  v.  Fotmdry  Cb.,  1 
App.  Cas.  574,  Lord  Chancellor  Cairns  said:  "A  new  combination  of  old 
parts  to  produce  a  known  result  in  a  more  useful  and  beneficial  way 
than  before  attained"  is  the  proper  subject  of  a  patent.  Sir  James 
Bacon,  V.  C,  held  to  the  same  effect  in  Murray  v.  Clayton,  7  Ch. 
App.  577,  in  saying  that  '^a  combination  of  things  not  in  themselves 
new,  but  which  combination  is  perfectly  new  in  the  form  in  which  the 
inventor  has  cast  it,  and  producing  new  and  more  beneficial  results, 
may  be  the  subject  of  a  patent."  In  Forbuah  v.  Cook,  2  Fish.  Pat.  Cas. 
668,  the  court  said: 

"A  new  or  improved  or  more  economical  effect,  attributable  to  tbe  change 
made  by  the  patentee  in  the  mode  of  operation  of  existing  machinery,  proves 
that  the  change  has  produced  a  new  mode  of  operation  which  is  the  subject* 
matter  of  a  patent." 

And  Judge  Story,  in  Ryan  v.  Qoodwin^  3  Sum.  514,  said,  in  respect 
to  a  combination  of  materials: 

"Each  of  these  ingredients  may  have  been  in  the  most  extensive  and  com« 
mon  use,  and  some  of  them  may  have  been  combined  with  other  materials 
for  other  purposes.  JBut  if  they  have  never  been  combined  together  in  the 
manner  stated  in  the  patent,  but  the  combination  is  new,  then  the  invention 
of  tbe  combination  is  patentable.  The  combination  is  apparently  very  sim- 
ple, but  the  simplicity  of  an  invention,  so  far  from  being  an  objection  to  it, 
may  constitute  its  great  excellence  and  value.  Indeed,  to  produce  a  great 
result  by  very  simple  means,  before  unknown  or  unthoiight  of,  is  not  unfre- 
quently  the  peculiar  character  of  the  very  highest  class  of  minds." 

These  are  but  annunciations  of  an  elementary  principle  of  patent  law 
manifestly  just  and  sound.  It  has  never  been  questioned,  and  it  con- 
cludes the  case  at  bar  on  the  main  question  at  issue, — that  is  to  say,  on 
the  question  of  anticipation. 

As  to  the  question  of  license,  the  record  shows  that  appellant  and  ap- 
pellee entered  into  a  partnership  for  five  years,  unless  sooner  dissolved 
by  consent,  for  the  purpose  of  manufacturing  the  Haffcke  refrigerator; 
Clark,  the  appellee,  putting  in  a  cash  fund  of  $2,000,  or  so  much  of  the 
sum  as  the  lousiness  should  require;  and  Haffcke  "contributing  all  the 
rights  to  manufacture  under  the  letters  patent"  issued  to  him  for  his  in- 
vention. The  contribution  of  each  was  exclusively  for  the  purposes  of 
the  partnership.     The  contract  confers  only  a  license,  inasmuch  as  it 
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contains  no  language  declaring  or  implying  thai  the  right  of  xnannfao- 
turing  the  refrigerators  should  belong,  or  in  any  contingency  inure,  to 
any  other  than  the  partnership  to  which  it  was  ^^contributed."  It  is 
settled  law  that  a  license  to  use  a  patent  is  a  personal  privil^e,  which 
terminates  with  the  life  of  the  individual  licensee  to  which  it  is  granted, 
unless  the  grant  contains  words  expressly  conferring  the  power  to  sell  or  . 
assign.  In  the  absence  of  such  power,  if  the  licensee  be  a  natural  per- 
son and  dies,  or  an  artificial  person  or  partnership  and  ceases  to  exist, 
the  license  expires  equally  in  either  case.  Oliver  v.  Qiemioal  Co.^  109 
U.  S.  75,  8  Sup.  Ct.  Rep.  61;  NaU  FoLctary  v.  Ooming,  14  How,  193; 
Gayler  ▼.  IFflcfer,  10  How.  477,  494.  When  the  partnership  of  Haffcke 
&  Clark  was  dissolved,  the  license  itself  expired,  and  the  exclusive  right 
to  the  patent  remained  in  the  original  patentee^  unaffected  by  the  tem- 
porary license.  The  subsequent  use  of  it  by  dark  was  an  infringement 
of  the  patent.  The  decree  of  the  court  below  must  be  reversed,  with 
costs,  and  the  cause  remanded  to  the  circuit  court  of  the  United  States 
for  the  district  of  Maryland,  with  a  direction  to  enter  a  decree  for  the 
appellant,  and  for  furUier  proceedings  in  conformity  to  the  opinion  of 
this  court. 


BoTHS  V.  Paddock-Hawlet  Ibon  Go. 

(Olroult  Court  of  AppedU^  Eighth  CircuU.    Ksy  1S»  ISOS.) 

No.2«. 

PAvnm  lOB  iHTnmoira— NoTKJTT— Ahtioipatiov. 

Letters  patent  No.  815,240,  issued  October  19, 188ft,  to  Herman  H.  Botha,  werate 
a  wagon  stake  pocket  consisting  of  one  piece,  rectangular  in  cross  section,  haTing 
a  yertical  back,  and  the  remaining  sides  inwardly  inclined,  wherel^  the  stake  may 
be  held  as  a  wedge  requiring  no  other  support.  The  prior  BrowneU  form  of  pockety 
was  of  similar  shape,  made  of  iron,  but  was  not  cast  in  one  piece.  A  pocket  with 
the  tapering  sides  and  front,  and  vertical  back,  and  cast  in  one  piece,  was  made 
for  use  upon  steam  cars  many  years  prior  to  the  application  for  the  patent  Heid^ 
that  the  casting  in  one  piece  was  the  only  substantial  improyement  over  prior 
wagon  pockets,  and  this  nature  was  anticipated  by  those  used  on  steam  oars. 

Appeal  from  the  Circuit  Gonrt  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

In  Equity.  Bill  by  Herman  H.  Bothe  against  the  Paddodc-Hawlejp 
Iron  CompBSij  for  infringement  of  letters  patent  No.  815,246,  issued  to 
complainant  October  19, 1886,  for  an  improvement  in  wagon  stake  pocb 
ets.     Decree  dismissing  the  bill.     Complainant  appeals.    AflSrmed* 

Geo.  H.  Knight  and  Wm.  M.  Ecdea^  for  appellant. 

W.  B.  Horner^  for  appellee. 

Before  Caldwell  and  Sanbobn,  Circuit  Judges,  and  Shxras,  Dis- 
trict Judge. 

Shiras,  District  Judge.  Under  date  of  October  19, 1886,  letters  pat- 
ent were  issued  to  Herman  H.  Bothe,  the  appellant  herein,  for  an  im- 
provement in  wagon  stake  pocketSy  and  the  bill  in  the  present  cause  was 
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filed  in  the  circuit  court  for  the  eastern  district  of  Missouri  for  the  pur- 
pose of  restraining  the  defendant  company,  the  Paddock-Hawley  Iron 
Company,  from  making,  using,  or  selling  stake  pockets  of  the  form  of 
those  covered  hy  the  patent  issued  to  appellant.  The  answer  to  the  hill 
denies  the  validity  of  the  patent  for  want  of  novelty,  and  because  the 
patented  article  was  in  public  use  and  on  sale  by  appellant  more  than 
two  years  before  the  application  for  the  patent  was  filed.  Upon  the 
hearing  before  the  circuit  court  the  defense  of  want  of  novelty  was  sus- 
tained, and  a  decree  was  entered  dismissing  the  bill,  to  reverse  which 
the  cause  was  duly  appealed  to  this  court. 

The  first  claim  in  the  patent  describes  the  invention  as  follows: 
*' A  pocket  for  wagon  stakes,  rectangular  in  cross  section,  having  &  verti- 
cal back,  with  extensions  affording  means  of  attachnaent  to  the  wagon  body* 
and  having  its  remaining  portion — i,  «.,  the  front  and  sides — inclined  in- 
wardly, and  tending  to  one  common  point,  hy  which  construction  the  stake 
may  be  held  by  wedging  therein,  it  having  no  other  support  or  supports^ sub- 
stantially as  set  forth." 

The  stake  used  with  pockets  thus  constructed  is  without  a  shoulder, 
has  a  straight  back,  with  tapering  sides  and  front.  The  pocket  is  made 
or  cast  in  a  single  piece,  and  it  cannot  be  denied  that  through  com- 
pactness of  form,  ease  of  attachment  to  the  wi^^on  sill,  and  the  firmness 
with  which  the  stake  is  held  therein,  this  form  of  pocket  seems  to  be 
superior  to  the  other  forms  exhibited  in  the  record.  On  the  other  hand, 
no  new  feature  is  found  therein.  In  the  Brownell  form  of  pocket,  which 
antedates  the  application  for  a  patent  by  complainant,  are  found  the 
tapering  sides  and  front,  with  a  vertical  back,  all  made  of  iron,  but  not 
made  in  one  piece,  and  in  this  particular  the  Bothe  form  unquestion- 
ably is  a  great  improvement  over  the  Brownell  pocket.  It  appears, 
however,  from  the  testimony  of  Hoyt  H.  Green,  that  pockets  having  a 
straight  back  with  tapering  sides  and  front  were  east  in  one  piece  for  use 
upon  steam  cars  many  years  before  Bothe  applied  for  his  patent,  so  that 
it  does  not  appear  that  there  is  novelty  in  this  feature  of  the  Bothe 
pocket,  and  yet  this  is  the  special  feature  which  gives  it  superiority  over 
the  Brownell  form.  Under  these  circumstances  it  cannot  be  said  that 
there  was  patentable  novelty  in  applying  the  idea  of  casting  the  pocket 
in  one  piece.  From  the  statements  found  in  the  specifications  accom- 
panying the  application  filed  by  complainant,  it  does  not  appear  that  he 
relied  on  this  feature  as  the  novel  one  in  his  combination,  and  yet,  if 
that  is  eliminated,  it  does  not  appear  that  there  is  any  substantial  differ- 
ence between  the  Bothe  and  Brownell  pockets.  In  our  judgment,  it  is 
the  fact  that  the  Bothe  pocket  is  cast  in  one  piece  that  gives  it  superiority 
over  the  Brownell  pocket;  but,  this  not  being  a  novel  feature  in  the 
manufacture  of  stake  pockets,  the  patent  to  Bothe  cannot  be  sustained 
because  that  element  is  found  therein.  The  finding  and  decree  of  the 
circuit  court  are  therefore  affirmed  at  costs  of  appellant 
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Clement  Manuf'o  Co.  et  al.  v.  Upsok  &  Hart  Go.  d  cL 

(Circuit  Court,  D.  ConnecUouL    May  98, 1809L) 

No.  681. 

PATBVTB  lOB  IimiNTI02f»— IlTTBNTION— TUBULIB  HaITDLVD  TOOU. 

Letters  patent  No.  241,471,  issued  Hav  17, 1881,  to  James  Beecber,  for  an  fmirfova- 
ment  in  the  manufacture  of  cutlery  and  tools,  consisting  in  simultaneously  welding 
a  tubular  handle  to  a  blade,  and  closing  up  the  opposite  end  of  the  handle  by  forg> 
ing  between  dies,  possesses  patentable  invention. 
Same— Infrikoemekt. 

In  the  Beecher  patent  the  handle  was  formed  of  a  rectangular  plate,  whioh  was 
formed  into  a  cylinder,  the  joint  being  welded.  This  was  then  raised  to  a  weldine 
heat,  and  placed  between  dies,  so  that  the  blow  of  the  hammer  produced  a  lap  weld 
at  the  end  of  the  handle.  Defendant  used  a  plate  having  looies  or  projections  at 
the  ends,  and,  after  being  formed  into  a  cylinaer,  these  lobes  were  bent  inwards, 
and  the  dies  were  so  constructed  that  in  operating  upon  this  formation  they  pro- 
duced a  butt  weld.  HeZd,  that  the  processes  were  radically  different,  and  there  was 
no  infringement. 
» 

In  Equity.     Bill  for  infringement  of  patents.     Dismissed. 
For  prior  opinions  respecting  the  patents  in  litigation,  see  40  Fed. 
Rep.  471;  42  Fed.  Rep.  630;  43  Fed.  Rep.  670. 
Edward  F.  Beach  and  /.  E.  Maynadier^  for  plaintiflb# 
John  P.  Bartletty  for  defendants. 

Shipman.  Circuit  Judge.  This  is  a  bill  in  equity,  which  is  based 
upon  the  allied  infringement  of  letters  patent  No.  241,471,  dated  May 
17,  1881,  to  James  Beecher,  for  an  improvement  in  the  manufacture 
of  cutlery  and  tools,  and  of  letters  patent  No.  368,051,  dated  August  9, 
1887,  to  Henry  A.  Brognard,  for  improvements  in  the  manufacture  of 
hardware  having  hollow  handles.  Before  the  date  of  the  Beecher  inven- 
tion,— which  was  at  least  as  early  as  May,  1879, — ^the  butt  ends  of  the 
hollow  handles  of  cutlery  had  been  closed  up  or  welded  by  striking  the 
ends  With  a  cupping  die;  the  blade  being  welded  to  the  other  end  of 
the  tubular  handle  at  a  prior  or  subsequent  operation.  HoUow-handled 
cutlery  had  not  been  formed  by  simultaneously  welding  a  tubular  han- 
dle to  a  blade  and  closing  up  the  opposite  or  butt  end  of  the  handle, 
the  simultaneous  operation  being  performed  by  forging  between  dies. 
The  general  object  of  the  Beecher  invention  was  to  do  this  thing.  The 
invention  is  described  by  the  patentee  in  his  specification  as  follows,  omit- 
ting the  references  to  the  drawings: 

**!  provide  a  rectangular  blank  of  sheet  iron,  which  I  form  over  a  mandrel, 
and  weld  up  into  an  open-ended  tube  corresponding  substantially  in  cross 
section  with  that  desired  for  the  handle.  The  blank  is  of  fufficient  size  to 
make  one  handle  only.  *  *  *  The  steel  blade  is  of  the  oi  Unary  construo- 
tion,  and  is  provided  with  a  short  longitudinal  projection  oi  tang  at  its  end 
nearest  the  handle,  by  which  it  is  united  thereto,  as  presently  to  be  described. 
The  tubular  handle  and  blade,  having  been  raised  to  a  propei  welding  beat  in 
a  furnace,  are  then  removed  therefrom.  The  tang  of  the  I  lade  is  inserted 
into  one  of  the  open  ends  of  the  handle,  and  the  handle  and  ilade  are  placed 
between  a  pair  of  forming  dies,  the  conformation  of  which  c  trresponds  with 
that  desired  for  the  handle,  and  the  concavity  of  which  is  of  slightly  less 
length  than  the  partially  formed  handle.  The  application  of  the  impact  of  a 
drop  hammer  to  the  dies  and  the  contained  blade  and  hand  )  is  then  made^ 
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with  the  result  of  simultaneously  welding  together  the  handle  and  blade,  and 
closing  up  the  open  end  of  the  handle  furthest  from  the  blade." 

The  two  claims  of  the  patent  are  as  follows: 

''(1)  The  improvement  in  the  art  of  manufacturing  cutlery  and  tools  which 
consists  in  simultaneously  welding  a  tubular  handle  to  a  blade  or  head,  and 
closing  up  the  opposite  end  of  the  handle  by  forging  between  dies,  substan- 
tially as  set  forth.  (2)  As  a  new  article  of  manufacture,  a  knife  or  other 
piece  of  cutlery  or  tool  having  a  hollow  handle  united  by  welding  to  its  blade 
or  head,  and  having  its  ends  closed  simultaneously  by  forging  between  form- 
lug  dies,  substantially  as  set  forth." 

The  object  which  Beecher  desired  was  something  more  than  merely  a 
simultaneous  welding  of  both  handle  and  blade  and  the  closing  of  the 
butt  end  of  the  handle  at  one  blow.  The  hollow-handled  knives  which 
had  been  previously  made  were,  as  a  rule,  defective  by  reason  of  im- 
perfect welding  at  the  butt  end  of  the  handle,  and  consequent  leakage. 
The  acids  which  were  used  in  the  plating  process  penetrated  the  interior 
of  the  handle,  and  afterwards  leaked  out,  and  this  tendency  to  leakage 
had  been  the  great  obstacle  to  the  manufacture  of  such  knives.  Hol- 
low-handled knives  which  would  not  leak,  either  in  plating  or  in  use, 
were  a  desideratum.  It  was  a  matter  of  common  knowledge  that  if  an 
article  was  raised  throughout  its  entire  extent  to  proper  forging  heat, 
and  put  in  suitable  dies,  they  would  act  simultaneously  upon  both  ends 
of  the  article  so  placed  in  them.  There  was  no  difficulty  in  simultane- 
ously welding  the  blade  and  handle,  and  crushing  together  the  edges  of 
the  opposite  end  of  the  handle.  The  material  part  of  the  simultane- 
ous process  was  such  a  construction  of  the  blank  and  dies  as  to  cause, 
by  a  blow  upon  the  sides  of  the  tube,  in  addition  to  the  welding  of  the 
blade  and  handle,  a  closing  of  the  open  end  of  the  tube  in  such  man- 
ner as  to  produce  a  complete  .union  of  its  edges.  The  shape  of  Beecher's 
dies  is  vaguely  shown  in  the  drawings,  but  it  appears  both  from  the 
specification  and  the  drawings  that  the  partially  formed  tube  was  to  ex- 
tend slightly  beyond  the  length  of  the  concavity  of  the  dies,  and  that 
consequently  a  portion  of  the  metal  must  be  drawn  out  between  their 
flat  surfaces,  and  would  be  welded  together  as  a  lap  weld.  After  knives 
began  to  be  manufactured  under  this  patent  as  a  commercial  article,  it 
was  ascertained  that,  under  the  requirements  of  manufacturers  who  plated 
and  thereafter  sold  the  knives,  they  could  not  be  made  at  much  profit 
at  the  price  at  which  they  were  obliged  to  be  sold.  The  action  of  the 
dies  in  drawing  out  between  the  flat  surface  a  portion  of  the  metal  left 
"that  portion  of  the  edges  of  the  end  of  the  tube,  which  were  covered 
within  the  die  form  insecurely  welded,  and  not  of  good  strength,"  after 
the  fin  was  removed.  A  good  many  imperfectly  welded  handles  leaked, 
and  must  be  rejected,  which  seriously  diminished  the  profit.  It  be- 
came apparent  that  the  Beecher  form  of  dies  would  result  in  an  undue 
number  of  insecurely  welded  handles,  and  that  a  new  blank  and  new 
die  were  required.  In  this  condition  of  the  practical  manufacture  of 
hollow-handled  knives,  the  patent  of  Horatio  Jordan,  dated  July  5, 
1887,  was  issued,  which  described  a  method  of  butt  welding  the  end 
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of  the  tube,  which  consisted  in  shaping  the  end  so  as  to  form  lobes  or 
projections  adapted  to  be  bent  inwardly  towards  each  other,  in  subse- 
quently bending  them  towards  each  other,  and  in  drop  forging.  The 
complainants  also  owned  this  patent,  and  brought  a  suit  in  equity  in 
this  court  against  the  defendants  for  its  infringement.  The  history  of 
the  art  so  far  as  it  relates  to  butt  welding  is  given  in  the  opinions  in  42 
Fed.  Rep.  530,  and  43  Fed.  Rep.  670.  The  defendants  use  a  Jordan 
blank, — that  is  to  say,  a  blank  for  the  handle,  with  lobes  at  the  end. 
These  projections,-  before  the  blank  is  put  into  the  forging  die,  are  in- 
clined towards  each  other,  so  as  to  substantially  cover  the  butt  end  of 
the  blank.  The  handle  and  blade  are  assembled  and  simultaneously  forged 
in  the  die.  The  handle  blank  is  inclosed  in  the  die  cavity,  instead  of 
resting  on  the  face  of  the  die  block  beyond  its  cavity.  The  weld  which 
is  created  at  the  butt  end  of  the  handle  is  a  butt  wedd. 

I  entertain  no  question  that  the  Beecher  invention  was  patentable.  Its 
history  before  and  since  the  date  of  the  application  satisfies  me  that  it  was 
the  product  of  an  inventive  mind.  It  was  vaguely  disclosed  in  the  pat- 
ent, but  I  make  no  adverse  finding  upon  that  point.  The  important  ques- 
tion in  the  case  relates  to  the  infringement  of  the  patent.  The  first  claim 
is  for  a  process.  The  second  is  for  the  product  of  the  process.  The  inven- 
tion consisted  in  the  described  method  by  which  the  simultaneous  welding, 
between  dies,  of  handle  and  blade,  and  the  closing  of  the  butt  end  of  the 
handle,  was  performed,  in  contradistinction  from  the  former  method,  which 
took  two  operations  by  diflferent  set  of  dies,  one  of  which  closed  the  butt 
end,  and  the  other  which  welded  the  blade  and  handle.  The  complain- 
ants claim,  in  substance,  that  whenever  there  is  a  simultaneous  welding 
of  the  tubular  handle  blank  to  the  stub,  and  a  closing  up  of  the  opposite 
end  of  the  handle  by  forging  between  dies,  the  patent  is  infringed.  Such 
a  proposition  substitutes  the  result  of  the  process  for  the  various  steps 
which  led  to  the  result.  The  process  consists  in  the  various  steps  by 
which  the  result  is  attained,  and  the  question  of  infringement  is  to  be 
answered  by  ascertaining  whether  the  alleged  infringer  has  used  in  sub- 
stance the  same  series  of  acts  which  the  patentee  described  in  his  patent. 
The  difficulty  in  the  satisfactory  solution  of  this  question  consists  in  the 
fact  that  the  Beecher  invention  was  rudimentary,  and  the  mind  is  called 
upon  to  compare  a  crude  and  commercially  unprofitable  process  with  a 
successful  one,  and  see  whether  the  radical  characteristics  are  the  same, 
and  whether  the  differences  are  mere  improvements,  or  are  substantial 
differences  in  the  two  series  of  acts.  It  is  also  to  be  borne  in  mind  that 
the  mere  noncommercial  success  of  the  earlier  invention  is  a  fact  which 
is  not  to  htive  weight  in  discriminating  between  the  two  [  rocesses.  The 
first  act  in  the  Beecher  process  is  to  cut  out  a  rectangula  *  blank.  The 
corresponding  act  in  the  defendants'  process  is  to  cut  ou  a  blank  with 
lobes  or  projections  at  one  end,  which  are  adapted  to  be  )ent  inwardly. 
The  second  step  of  Beecher  is  to  form  his  blank  over  a  ma  idrel  and  weld 
it  "up  into  an  open-ended  tube."  This  welding  was  undc  ibtedly  not  to 
be  done  by  the  aid  of  dies,  but  the  language  shows  that  t  te  tube  was  to 
be  closed  longitudinally.     The  defendants  roll  their  blai  k  over  a  man^ 
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drel,  and  do  not  close  or  weld  the  sides  of  the  tube.  This  difference  is . 
one  merely  of  form,  and  not  of  substance.  Beecher  then  placed  the  as- 
sembled handle  blank  and  implement  blank,  after  they  had  been  raised 
to  a  welding  heat,  in  forming  dies.  The  i^esult  of  the  impact  of  a  ham- 
mer upon  the  dies  was  the  welding  of  blade  and  handle,  and  the  closing 
of  the  opposite  end  of  the  handle  by  a  lap  weld.  The  defendants  closed 
the  lobe  end  of  the  handle  by  hammering,  or  in  some  other  way,  before 
it  and  the  blade  blank  were  heated  and  placed  in  dies.  This  preparatory 
formation  of  the  end  of  the  handle  permitted  the  use  of  dies  of  different 
shape  from  that  of  Beecher,  which  formed  a  butt  weld.  The  initial  dif* 
ference  between  the  two  processes  was  the  shape  of  the  blanks,  which 
made  the  subsequent  difference  in  the  shape  of  the  dies  and  in  the  result 
of  the  process  attainable.  The  Beecher  process  commences  with  a 
squarely  cut  tube,  and  next  inserts  the  tube  in  dies  so  shaped  that  the  re- 
sult of  a  lap  weld  is  inevitable,  while  the  defendants  subject  a  tube  hav- 
ing lobe-like  projections  to  the  operation  of  dies  which  wiU  make  a  butt 
weld.  Was  this  difference — which  is  one  of  shape  or  form,  as  presented 
to  the  eye — a  difference  which  belongs  "  to  the  substance  of  the  process." 
"A  process  is  a  mode  of  treatment  of  certain  materials  to  produce  a  given 
result."  Cochrane  v.  Deener^  94  U.  S.  780, — which  was  simultaneous 
welding  of  the  various  parts  of  a  hollow-handled  knife,  so  as  to  securely 
close  the  edges  of  the  butt  end  of  the  handle.  To  accomplish  the  ob- 
ject, Beecher  started  with  a  squarely  cut  blank,  and  a  pair  of  dies  which 
must  make  a  lap  weld.  The  defendants  started  with  a  lobed  blank, 
which  was  subsequently  known  as  a  "  Jeralds  &  Lawton  Blank,"  and  in- 
serted that  blank  in  a  pair  of  dies  which  led  to  a  butt  weld.  The  dif- 
ference in  the  two  processes  was  radical,  not  because  the  latter  process 
made  a  better  commercial  result  than  the  other,  but  because  the  metal 
was  treated  and  manipulated  in  a  different  way,  which  made  a  different 
kind  of  welding  as  the  result  of  the  process. 

The  Brognard  invention  is  explained  by  the  inventor,  in  his  testimony, 
as  follows: 

''The  thing  set  forth  is  a  compound  blank,  made  up  by  assembling  a  tubu- 
lar handle-forming  blank  and  a  stub  having  a  bolster  already  formed  thereon, 
so  that  the  portions  of  the  tube  and  stub  or  blade  forming  piece  at  the  point 
of  weld  will  constitute  the  portion  of  the  device  on  which  the  neck  is  to  be 
formed.  '* 

The  claims  are  as  follows: 

"(1)  The  tube  or  hollow  cylinder,  and  the  solid  head  or  blade  piece  having 
a  bolster  formed  thereon,  assembled  together  so  that  the  portions  of  the  tube 
and  blade  piece  at  the  point  of  weld  will  constitute  the  portion  of  the  device 
on  which  the  neck  is  to  be  formed,  substantially  as  described.  (2)  The  method 
of  manufacturing  hollo w-liandled  cutlery,  consisting  in  welding  the  head  or 
blade  piece,  having  a  bolster  formed  thereon,  to  the  handle  by  means  of  dies, 
and  effecting  that  welding  by  that  part  of  the  dies  designed  to  form  the  neck 
of  the  finished  handle,  substantially  as  described.'' 

A  bolster  in  a  knife  was  long  ago  a  well-known  part  of  the  article,  and 
could  be  produced  by  shaping  the  dies  accordingly.  In  the  Beecher 
patent  it  is  said: 
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"Bolsters  of  any  required  size  or  design  can  be  produced  simultaneously 
with  the  uniting  of  the  blade  and  handle  and  the  closing  of  the  handle  end 
by  correspondingly  shaping  the  dies  at  the  point  where  the  bolster  is  to  be  lo- 
cated." 

It  is  clainied  that  the  bolster  of  Brognard  has  a  special  character  in 
this:  that  it  has  a  shoulder,  which  defines  its  exact  position  in  the  tube, 
80  that  the  line  of  weld  connecting  the  two  pieces  will  take  place  in  the 
hollow  part  or  neck  of  the  handle,  where  it  will  be  entirely  hidden  when 
the  article  is  finished.  I  do  not  perceive  anything  of  a  patentable 
character  in  this  particular  bolster,  and,  if  it  is  patentable,  the  defend- 
ants' bolster  and  method  of  assembling  and  manufacturing  the  compound 
blank,  which  are  claimed  to  be  an  infringement,  preceded  the  date  of  the 
invention. 

The  bill  is  dismi^ed. 


Bobbins  et  al.  v.  Illinoib  Watch  Oo.  et  at. 

(CircuU  Court,  N.  D.  Illinois,  N.  D.    January  i,  1893.) 

1.  Patbntb  fob  Ikvextigns—Stbm- Winding  Wi.tch— Novei/tt. 

Reissued  letters  patent  No.  10,631,  granted  August  4, 1885,  to  Roval  B.  Robbins 
and  others  for  a  **  stem -winding  watch, "  having  a  device  whereby  the  shifts  from 
the  winding  and  hands-setting  engagements  to  each  other  are  not  effected  by  Uie 
direct  force  of  the  push  and  pull  upon  the  stem  arbor,  but  are  brought  about  by 
longitudinal  movements  of  the  stem  arbor,  which  bring  into  action  Ught  springs 
arranged  to  swing  the  yoke,  which  carries  the  winding  and  setting  trains,  are  not 
void  for  want  of  novelty.  Robbina  v.  Aurora  Watch  Co.,  43  Fed.  Rep.  621,  fol- 
lowed. 

2.  Same— Infringement. 

Such  patent  is  infringed  by  a  device  in  which,  as  in  the  patented  watch,  a 
pivoted  yoke  is  used  to  effect  the  engagement  of  the  winding  and  setting  wheels, 
which  yoke  is  acted  upon  by  two  opposing  springs,  one  stronger  than  the  other,  the 
stronger  spring  being  restrained  when  the  winding  engagement  is  to  be  effected, 
and  being  held  out  of  action  by  pressing  the  stem  arbor  inward,  and  looking  it  at 
the  innermost  position. 
8.  Same— Suit  to  Restrain  Infrinoement—Reissub. 

Where  an  infringing  device  is  constructed  in  accordance  with  a  junior  patent,  a 
reissue  of  the  junior  patent,  pending  a  suit  to  restrain  the  Infringement,  does  not 
affect  the  suit,  where  no  new  claims  are  introduced  by  the  reissue. 

In  Equity.  Bill  by  Royal  E.  Robbins  and  others  against  the  Illinois 
Watch  Company  and  others,  to  restrain  an  allied  infringement  of  cer- 
tain patents. 

Hill  &  Dixouy  for  complainants. 

West  &  Bondy  for  defendants. 

Blodgett,  District  Judge.  This  is  a  bill  in  equity,  charging  defend- 
ant with  the  infringement  of  reissued  patent  No.  10,631,  issued  to  com- 
plainants August  4,  1885,  as  assignees  of  original  patent  No.  280,709, 
granted  to  Duane  H.  Church  July  3,  1883,  for  a  *'stem-winding  watch, 
and  patent  No.  287,001,  granted  October  23, 1883,  to  Caleb  K.  Colby, 
for  an  "improvement  in  stem- winding  watch  pendants,"  and  praying  an 
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injanction  and  accounting.  Both  these  patents  were  before  this  court, 
and  considered  in  the  lighi  of  the  prior  art  as  then  shown,  in  Same 
ComplainantB  v.  Aurora  Watch  Co,,  43  Fed.  Rep.  621,  in  which  case  the 
Church  reissued  patent  was  held  valid,  and  the  case  dismissed  as  to  the 
Colby  patent,  on  the  ground  of  noninfringement. 

Infringement  is  charged  in  this  case  as  to  the  first,  third,  fourth,  fifth, 
and  sixth  claims  of  the  Church  reissue,  which  claims  are: 

"(1)  As  an  improvement  in  stem  winding  and  setting  watches,  a  winding 
and  hands-setting  train,  which  is  adapted  to  be  placed  in  engagement  with 
the  winding  wheel  or  the  dial  wheel  by  the  longitudinal  movement  of  a  stem 
arbor  that  has  no  positive  connection  with  said  train,  substantially  as  and  for 
the  purpose  specified." 

**{3)  As  an  improvement  in  stem  winding  and  setting  watches,  a  winding 
and  hands-setting  train,  which  is  adapted  to  be  placed  in  engagement  with 
the  winding  wheel  or  the  dial  wheels  by  the  longitudinal  movement  of  a  stem 
arbor,  and  is  normally  in  engagement  with  said  dial  wheels,  substantially  as 
and  for  the  purpose  set  forth. 

^'(4)  As  an  improvement  in  stem  winding  and  setting  watches,  a  winding 
and  hands-setting  train,  which  is  normally  in  engagement  with  the  dial 
wheels,  in  combination  with  a  rotatable  stem  arbor  that  has  no  positive  con- 
nection with  said  train,  and  is  adapted  to  be  moved  longitudinally  within  the 
case  stem,  to  cause  said  winding  and  hands-setting  train  to  engage  with  the 
winding  wheel,  and  to  be  simultaneous! j  disengaged  from  said  dial  wheels, 
substantially  as  and  for  the  purpose  shown  and  described. 

"(5)  As  an  improvement  in  stem  winding  and  setting  watches,  a  winding 
and  hands-setting  train,  which  is  normally  in  engagement  with  the  dial 
wheels,  in  combination  with  a  rotatable  longitudinally  movable  stem  arbor 
that  has  no  positive  connection  with  the  watch  movement,  and  when  moved 
longitudinally  to  the  inner  limit  of  its  motion  will  cause  said  winding  and 
setting  train  to  be  disengaged  from  said  dial  wheels  and  engaged  with  the 
winding  wheel,  and  when  moved  longitudinally  to  the  outer  limit  of  its  mo- 
tion will  permit  said  train  to  be  disengaged  from  said  winding  wheel  and  en- 
gaged with  said  dial  wheels,  substantially  as  and  for  the  purpose  specified. 

"(6)  As  an  improvement  in  stem  winding  and  setting  watches,  the  com- 
bination of  a  winding  and  hands-setting  train,  which  is  normally  in  engage- 
ment with  the  dial  wheels,  a  stem  arbor,  having  no  positive  connection  with 
said  train,  and  an  intermediate  device,  which  is  adapted  to  communicate  the 
longitudinal  inward  movement  of  said  stem  arbor  to  said  winding  train,  and 
cause  the  same  to  engage  with  the  winding  wheel,  substantially  as  and  for 
the  purpose  shown  and  described." 

As  to  the  Colby  patent,  it  is  sufficient  to  say  that  the  same  defenses 
are  made  against  it  in  the  record  in  this  case  that  were  ui^ed  against 
it  in  the  Aurora  Company  Case^  and  the  complainants  did  not  press 
the  consideration  of  that  patent  in  this  case. 

The  scope  and  operation,  of  the  Church  invention  was  so  fuUy  ex- 
plained in  the  opinion  in  the  Aurora  Company  Case  that  I  do  not  deem 
it  necessary  to  repeat  here  what  I  there  said.  The  defendants  in  this 
case  challenge  the  Church  patent  for  want  of  novelty,  and  also  deny 
the  infringement,  as  in  the  Aurora  Company  Case,  and  have  put  in  aU 
the  testimony  upon  the  question  of  novelty  which  was  heard  in  that 
case,  and,  in  addition  to  the  evidence  submitted  in  that  case  on  the  is- 
sue of  want  of  noveltyi  defendants  have  put  into  this  case  other  Amer- 
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ican  and  English  patents,  as  follows:  McNaughton  &  Fitzgerald  pai> 
ent  of  September,  1874;  Leforte  patent  of  April  6,  1880;  Mueller  pat- 
ent of  January  28,  1881;  Hoyt  patent  of  August?,  1878;  Hillick  patent 
of  March  9,  1880;  Jacot  patent  of  September  27, 1864;  Nordai  patent 
of  August  17,  1869;  Montandon  patent  of  January  28,  1878;  Whit- 
taker  patent  of  November  13, 1877;  Powell  English  patent,  1871;  Whit- 
taker  English  patent  of  1875;  Mitchell  &  Grartner  patent  of  1856.  A 
careful  study  of  these  additional  patents,  as  well  as  a  re-examination 
of  those  considered  in  the  former  case,  has  failed  to  change  the  conclu- 
sion announced  in  that  case  as  to  the  novelty  and  validity  of  the  device 
covered  by  the  Church  patent  as  reissued.  There  ia  therefore  no  ques- 
tion left  in  this  case  but  that  of  infringement. 

A  comparison  of  the  Church  patent  with  the  defendants'  watches, 
shown  in  evidence,  and  a  consideration  of  the  expert  testimony  in  the 
case,  satisfies  me  that  the  defendants'  watches  embody  all  the  essential 
elements  of  the  Church  watch,  as  covered  by  this  reissued  patent.  Both 
use  a  pivoted  yoke  to  effect  the  engagement  of  the  winding  and  setting 
wheels.  In  each  case  this  yoke  is  acted  upon  by  two  opposing  springs, 
one  to  obtain  the  winding,  and  the  other  the  setting,  engagement.  In 
both  the  spring  producing  the  setting  engagement  is  the  stronger  of  the 
two;  hence,  when  they  are  equally  free  to  act,  this  stronger  spring  con- 
trols the  action  of  the  train,  and  automatically  puts  it  into  setting  en- 
gagement. In  other  words,  the  watch  would  normally  be  in  setting  en- 
gagement if  these  two  springs  were  left  to  the  operation  of  their  respec- 
tive forces.  In  each  watch  the  winding  engagement  is  effected  by 
restraining  the  action  of  the  stronger  spring,  and  allowing  the  weaker 
one  only  to  act  without  restraint.  In  both  watches  this  stronger  spring 
is  held  out  of  action  by  pressing  the  stem  arbor  inward,  and  locking  it 
at  the  innermost  posiaon.  In  both  the  ^restraining  force  upon  the 
stronger  spring  is  applied  by  means  of  a  short  pin  or  nib  upon  the  slid- 
ing stem  arbor,  and  in  each  the  inward  movement  of  the  stem  arbor 
bends  and  holds  the  strong  spring  from  its  normal  work,  and  the  with- 
drawal of  the  stem  arbor  releases  this  spring,  so  that  it  at  once  brings 
the  train  into  setting  engagement.  It  is  true  that  in  defendants'  watch 
there  are  some  slight  changes  in  the  shape  and  location  of  the  operative 
parts,  and  by  reason  of  these  changes  intermediate  levers  and  pins  are 
interposed  at  some  points,  and  dispensed  with  at  others,  to  effect  the 
connections  and  movements  of  the  operative  parts,  which,  as  I  think,  is 
quite  tersely  stated  by  the  complainants  in  their  brief:  ''The  operative 
parts  of  each  watch  receive  power  from  the  same  source,  under  the  same 

same  purpose, 


conditions,  transmit  it  to  the  same  destination  for  the 
and  with  the  same  result." 

The  defendants'  watch,  so  far  as  the  features  in  questioi 
is  constructed  in  accordance  witli  a  patent  granted  to 


January  3,  1888.     Since  this  suit  was  brought,  a  reissi  )  of  this  patent 


has  been  applied  for  and  obtained.     No  new  claims  ar( 
the  reissue,  and  the  only  object  of  the  reissue  seems 
change  the  description  and  object  of  the  devices  shown. 
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I  do  not  see  how  tbia  reissue  can  afifect  the  issues  in  this  suit,  or  pro- 
tect the  defendant  in  the  manufacture  or  sale  of  such  watches  as  are 
«hown  in  evidence  to  be  the  product  of  the  defendant  company.  The 
Specifications,  as  amended  by  the  reissue,  show  how  a  lever-set  watch 
may  be  constructed  as  one  form  of  the  Sheridan  device,  but,  as  defend- 
ants' right  to  make  a  lever-set  snatch  is  not  in  question  here,  it  does  not 
seem  necessary  to  cousider  or  pass  upon  this  feature  of  the  case. 

A  decree  may  therefore  be  entered,  finding  that  defendant  the  Illinois 
Watch  Company  has  infringed  the  claims  of  the  Church  patent,  as  charged, 
and  that  complainant  is  entitled  to  an  injunction  and  accounting,  and 
that  the  bill  be  dismissed  for  want  of  equity  as  to  the  Colby  patent,  on 
the  ground  of  non-infringement,  and  also  dismissing  the  bill  for  want 
of  equity  as  to  the  individual  defendants  Jacob  Bunn,  George  A.  BateS| 
and  Geoige  0.  Qubbins. 


BoBBTim  €t  al.  V.  Coluhbub  Watch  Co.  it  oL 

iCfkreuU  Court.  8.  D.  OMo,  S.  2>.    M^  7, 188S.) 
No.50(k' 

L  Patbvts  fob  Invsktioks— Rsi88UB~ExpAv«TOK  OF  Claixa— Watohm. 

In  reisBued  patent  No.  10,681,  granted  Angnst  4, 1885,  to  Robblns  and  Aveiry,  claim 
1  was  as  follows:  **As  an  improvement  in  stem  winding  and  setting  watches,  a 
winding  and  bands-setting  train,  which  is  adapted  to  be  placed  in  engagement 
with  the  winding  wheel  or  the  dial  wheels  by  the  longitudinal  movement  of  a  stem 
arbor  that  has  no  positive  connection. with  said  train,  substantially  as  and  for  the 
purposes  specified.  **  The  first  claim  of  the  original  patent  was  for  the  same,  with 
the  additional  condition  that  the  train  is  normally  in  Rear  with  the  setting  wheels, 
field,  that  the  objection  that  the  claims  of  the  reissue  are  broader  and  more  com- 
prehensive than  the  original  Is  obviated  by  the  clause  ''substantially  as  and  for  the 
purpose  specified,  **  which  relates  back  to  the  original  specifications  and  drawings, 
and  brings  them  Into  the  claims.  RobbiriM  ▼.  Aurora  Watch  Co.^  43  Fed.  Bep.  526, 
followed. 

a  Bam. 

And  hence  claim  8.  which  is  for  **a  winding  and  hands-setting  train,  which  iff 
adapted  to  be  placed  in  engagement  with  the  winding  wheel  or  the  dial  wheels  by 
the  longitudinal  movement  of  a  stem  arbor,  and  is  normally  in  engagement  wi  in 
such  dial  wheels,  substantially  as  and  for  the  purpose  set  forth, "  is  not  objection- 
able for  expansion  on  the  ground  that  the  corresponding  claim  of  the  original  adds 
the  condition  that  the  winding  arbor  is  without  positive  connection.  Robbing  v. 
Aurora  Watch  Co.,  4S  Fed.  Rep.  526,  followed.  > 

B.  Same— Claims  fob  RssuLm. 

These  claims  are  not  objectionable  as  being  claims  for  results  or  functions  rather 
than  for  devices,  for  the  concluding  phrase  relates  back  and  includes  in  them  the 
devices  shown  by  the  specifications  and  drawings  of  the  original  patent  RobbUiM 
V.  Aurora  Watch  Co.,  43  Fed.  Rep.  51»,  followed. 

4»  8AX>—AirnciPATioK— Watch  Windiko  and  SferriNO  Mschaktsm. 

Reissued  patent  Ito.  10,681,  (rmn  ted  August  4, 1885,  to  Robbins  and  Avery,  trusteesi 
under  mesne  assignments  from  the  Inventor,  Church,  for  an  improvement  in  stem 
winding  and  setting  watches,  embodied  the  following  elements :  A  winding  and  set- 
ting train,  mechanically  unconnected  to  a  short  stem  arbor,  capable  of  winding  and 
setting  the  watch  by  its  rotation :  also  adapted  to  be  pushed  into  winding  engage- 
ment by  the  inward  movement  of  the  stem' arbor,  and  automatically  shifting  to  the 
setting  engagement  whenever  the  stem  arbor  is  withdrawn  from  its  winding  posi- 
tion. Held,  that  this  was  not  anticipated  by  a  patent  to  one  Wheeler  for  a  lever 
set  movement,  with  a  train  shifted  by  means  of  a  lever  or  finger  bar  from  the  wind- 
ing to  the  setting  engagement,  which  train,  however,  cannot  be  shifted  by  a  longi- 
tudinal movement  by  the  stem  arbor,  for  its  arbor  has  no  such  movement,  and  no 
ralation  to  the  train  by  which  such  a  movement  oould  produce  the  desired  result 
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6.  Same— Iktsinobmbnt— MBCBANioiiL  BguiTAi.BNT. 

This  reiBsae  to  Robbins  and  Ayery,  beinff  yalid,  and  ooyering  a  patentable  noy- 
elty,  is  infringed  by  a  stem  setting  and  winding  moyement  used  by  defendant  the 
Columbus  Watch  dompany,  whose  elements  are  either  the  same  or  the  mechanical 
equiyalents  of  those  of  the  patent. 

6.  Bamb— LxonrsB. 

Thoagh  defendants  sold  their  infringing  moyements  for  use  in  a  watch  case  of 
which  plaintilfs  owned  the  patent,  it  did  not  thereby  become  an  infringer  of  the 
case,  inshore  the  sales  were  made  to  person^icensed  by  plaintiffs  to  manufacture 
such  case. 

In  Equity,  Bill  by  Royal  E.  Robbins  and  Thomas  M.  Avery,  trus- 
tees, against  the  Columbus  Watch  Company,  David  Green,  and  William 
J.  Savage,  for  infringement  of  patents.  Decree  for  complainants  as  to 
one  patent,  and  for  defendants  as  to  the  other. 

Lysander  Hill  and  Frindle  &  Russell,  for  complainants. 

M.  D.  Leggett  and  Watson,  Burr  &  Livesey,  for  defendants. 

Sage,  District  Judge.  This  suit  is  for  the  infringement  of  two  pat- 
ents, as  follows:  (1)  Reissued  patent  No.  10,631,  for  stem-winding 
watch,  issued  August  4,  1885,  on  application  filed  March  14,  1886,  to 
Royal  E.  Robbins  and  Thomas  M.  Avery,  trustees,  under  mesne  assign- 
ments from  D.  H.  Church,  the  inventor.  (2)  Patent  No.  287,001,  to 
C.  K.  Colby,  for  watch  pendant,  issued  October  23,  1883,  upon  appli- 
cation filed  February  1, 1883. 

Reissued  patent  No.  10,631,  is  for  certain  devices  used  in  stem-wind- 
ing watches,  and  relates  more  particularly  to  structures  in  which  the 
winding  and  hands-setting  mechanism  is  operated  by  means  of  a  stem 
arbor.  It  is  set  forth  in  the  specification  that  prior  to  the  improvement 
described  the  winding  and  hands-setting  train  had  been  normally  in  en- 
gagement with  the  winding  wheel,  and  disconnected  from  the  dial  wheels, 
so  that  an  outward  movement  of  the  stem  arbor  was  necessary  in  order 
to  change  the  engagement  of  the  train,  and  adapt  it  for  setting  the  hands. 
In  that  construction  a  positive  connection  between  the  stem  arbor  and 
the  winding  and  hands-setting  train  was  requisite,  else  the  arbor  when 
drawn  outwardly  would  not  eflcct  the  change  in  the  engagement  of  the 
train  from  winding  to  setting;  and  this  positive  connection  made  the 
stem  arbor  virtually  a  part  of  the  movement.  It  resulted  that  it  was 
diflicult  and  expensive  to  change  the  movement  from  one  case  to  an- 
other. One  object  of  the  improvement  is,  as  it  is  set  forth  in  the  specifi- 
cation, to  render  watch  movements  interchangeable.  The  drawings  show 
a  winding  wheel,  C,  and  a  hands-setting  wheel,  D.  An  oscillating  yoke, 
pivoted  on  the  axis  of  a  cogwheel,  F,  and  having  at  each  end  a  cbgwheel, 
one  designated  as  G  and  the  other  as  H,  when  swung  in  one  direction, 
brings  the  wheel  G  into  engagement  with  the  winding  wheel,  C,  and, 
swung  in  the  opposite  direction,  brings  the  wheel,  H,  into  engagement 
with  the  dial  or  hands-setting  wheel,  D.  L  is  a  crown  wheel,  always  in 
engagement  with  the  middle  wheel,  F,  of  the  yoke  train.  It  is  mounted 
on  a  hollow  arbor,  which  presents  at  the  edge  of  the  watch  movement 
an  open  end,  squared,  so  as  to  be  rotated  by  the  square  end  of  the  stem 
arbor,  M.     The  hole  in  the  hollow  arbor  of  the  crpwn  wheel  extends 
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through  the  wheel,  and  in  the  inner  portion  of  this  wheel  is  located  a 
longitudinally  movable  stud  or  block,  N.  A  rotable  arbor,  I,  carries 
two  lateral  arms,  f  and  i',  in  position  to  bear  on  opposite  ends  of  the 
yoke,  E,  and  is  provided  with  two  arms,  i  and  t^,  beneath  the  front 
plate  of  the  movement,  but  indicated  in  the  drawings  by  dotted  lines.  A 
spring,  K,  bears  against  the  arm  i,  and  through  said  arm  rotates  the  ar- 
bor, and  causes  the  arm  i^  to  bear  against  the  adjacent  end  of  the  yoke, 
E,  thereby  bringing  the  wheel,  H,  into  engagement  with  the  dial  wheel, 
D.  The  stem  arbor  is  not  attached  to — that  is  to  say,  has  no  positive 
connection  with — the  winding  and  hands-setting  train.  When  "moved 
longitudinally  to  the  inner  limit  of  its  motion,"  or,  in  other  words, 
pushed  in,  it  causes  the  train  to  be  disengaged  from  the  dial  wheel  and 
engaged  with  the  winding  wheel;  and  when  pulled  out,  or,  in  the  phrase 
of  the  specification,  "moved  longitudinally  to  the  outer  limit  of  its  mo- 
tion," it  is  drawn' away  from  the  train,  which  thereupon  automatically 
assumes  the  position  which  brings  the  wheel,  H,  into  engagement  with 
the  dial  wheel,  D.  This  is  the  normal  engagement  of  the  train,  and  it 
is  actuated  by  the  spring,  K.  The  arm,  f,  extends  in  the  path  of  the 
movable  block  or  stud,  N,  so  that,  when  N  is  pushed  inward,  the  arbor, 
I,  is  turned  in  the  opposite  direction,  thereby  causing  the  arm, «",  to  bear 
against  the  opposite  end  of  the  yoke,  and  bring  the  wheel  into  engage- 
ment with  the  winding  wheel,  C,  at  the  same  time  withdrawing  the 
wheel  H  from  engagement  with  the  dial  wheel,  D.  In  other  words,  the 
pushing  in  of  the  stem  arbor,  M,  and  thereby  also  the  stud  or  block,  N, 
and  the  arm,  i^,  shifts,  by  the  means  above  described,  the  train  from  its 
normal  engagement  with  the  hands-setting  wheel  into  the  forced  engage- 
ment with  the  winding  wheel. 

All  the  parts  above  mentioned,  excepting  the  stem  arbor,  M,  belong 
entirely  to  the  watch  movement  or  "works."  The  stem  arbor  is  mounted 
in  the  stem  or  pendant,  which  is  a  part  of  the  case,  and  it  is  held  in  its 
different  positions  by  yielding  springs,  which  it  is  not  necessary  to  par- 
ticularly describe.  The  squared  inner  end  of  the  stem  arbor  projects 
inwardly  a  short  distance  beyond  the  circle  of  the  case,  and  is  inserted 
in  the  outer  end  of  the  hollow  arbor  of  the  crown  wheel,  L.  The  method 
of  winding  and  setting  when  the  engagements  have  been  properly  made 
is  substantially  as  in  other  stem-winding  watches. 

The  movement  or  works  may  be  removed  from  the  case  by  turning 
the  retaining  screws  to  their  proper  positions  for  that  purpose,  then  tilt- 
ing the  movement  out  at  the  side  opposite  the  stem,  drawing  it  away 
from  the  stem,  and  lifting  it  out.  To  insert  it  into  the  same  or  another 
similar  case,  the  edge  of  the  movement  at  which  is  located  the  open 
crown  wheel  arbor  is  lowered  to  a  position  opposite  the  stem  arbor,  and 
the  movement  is  then  pyshed  along  towards  the  stem,  so  as  to  insert  the 
stem  arbor  into  the  hollow  hub  of  the  crown  wheel,  L.  The  opposite 
edge  of  the  movement  is  then  lowered  into  position  in  the  case,  and  the 
retaining  screws  so  turned  as  to  hold  it. 

It  is  contended  for  the  complainants  that  spring  arm,  i?,  which  extends 
from  the  upper  end  of  the  arbor,  I,  to  or  near  the  end  of  the  yoke,  which 
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carries  the  wheel,  G,  so  modifies  the  pushing  effect  of  the  arhor  npon  the 
train  yoke  as  to  prevent  undue  violence  or  injury  to  the  gears,  the  spring 
being  so  light  and  flexible  as  by  its  yielding  to  render  impossible  any 
contact  of  the  teeth  violent  enough  to  cause  injury. 
The  claims  are  as  follows: 

*'(1)  As  an  improvement  in  stem  winding  and  setting  watches,  a  wlading 
and  hands-setting  train*  which  is  adapted  tobeplaced  in  engagement  with  the 
winding  wheel  or  the  dial  wheels  by  the  longitudinal  movement  of  a  stem 
arbor  that  has  no  positive  connection  with  said  train,  sabstantially  as  and  for 
the  purpose  specified. 

"(2)  As  an  improvement  In  stem  winding  and  setting  watches,  a  winding 
and  liands-setting  train,  which  is  adapted  to  be  placed  in  engagement  with 
the  winding  wheel  or  the  dial  wheels,  and  is  normally  in  engagement  with 
said  dial  wheels,  substantially  as  and  for  the  purpose  shown. 

"(3)  As  an  improvement  in  stem  winding  and  setting  watches,  a  winding 
and  hands-setting  train,  which  is  adapted  to  be  placed  in  engagement  with 
the  winding  wheel  or  the  dial  wheels  by  the  longitudinal  movement  of  a  stem 
arbor,  and  is  normally  in  engagement  with  said  dial  wheels,  substantially  as 
and  for  the  purpose  set  forth. 

''(4)  As  an  improvement  in  stem  winding  and  setting  watches*  a  winding 
and  hands-setting  train  which  is  normally  in  engagement  with  the  dhil  wheels, 
in  combination  with  a  rotable  stem  arbor  that  has  no  positive  connection  with 
said  train,  and  is  adapted  to  be  moved  longitudinally  within  the  case  stem,  to 
cause  said  winding  and  hands-setting  train  to  engage  with  the  winding 
wheel,  and  to  be  simultaneously  disengaged  from  said  dial  wheels,  substan- 
tially  as  and  for  Uie  purpose  shown  and  described. 

"(5)  As  an  improvement  in  stem  winding  and  setting  watches,  a  winding 
and  hands-setting  train,  which  is  normally  in  engagement  with  the  dial 
wheels,  in  combination  with  a  rotable  longitudinally  movable  stem  arbor  that 
has  no  positive  connection  with  the  watch  movement,  and  when  moved 
longitudinally  to  the  inner  limit  of  its  motion  will  cause  said  winding  and 
setting  train  to  be  disengaged  from  said  dial  wheels  and  engaged  with  the 
winding  wheel,  and  when  moved  longitudinally  to  the  outer  limit  of  its 
motion  will  permit  said  train  to  be  disengaged  from  said  winding  wheel  and 
engaged  with  said  dial  wheels,  substantially  as  and  for  the  purpose  specified. 

'*(6)  As  an  improvement  in  stem  winding  and  setting  watches,  the  com- 
bination of  a  winding  and  hands-setting  train,  which  is  normally  in  engage- 
ment with  the  dial  wheels,  a  stem  arbor,  having  no  positive  connection  with 
said  train,  and  an  intermediate  device,  which  is  adapted  to  communicate  the 
longitudinal  inward  movement  of  said  stem  arbor  to  said  winding  train,  and 
cause  the  same  to  engage  with  the  winding  wheel*  substantially  as  and  for  the 
purpose  shown  and  described." 

It  is  conceded  that  the  second  claim  is  not  in  issue  in  this  cause,  and 
it  need  not  be  further  considered. 

The  Colby  invention  relates  to  devices  for  the  retentioil  of  stem  arbors 
in  the  stems  or  pendants  of  watch  cases,  and  at  the  sam<  time  allowing 
the  arbors  to  be  rotated  and  longitudinally  moved  in  the  £  em.  The  first 
claim  of  the  patent,  which  sets  forth  the  essential  featun  3  of  the  inven- 
tion, is  as  follows: 

''The  combination  in  a  stem-winding  watch,  of  the  tubi  lar  stem,  a  key 
mounted  to  rotate  in  said  stem,  and  to  project  into  the  movei  lent  and  engage 
the  winding  arbor,  as  shown,  a  spring  attached  to  one  of  th(  le  parts*  and  ar- 
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ranged  to  engage  the  other  part  to  form  a  latch  device,  as  shown,  and  the  said 
winding  arbor,  all  arranged  substantially  as  and  for  the  purposes  set  forth." 

The  key  referred  to  in  the  claim  is  the  stem  arbor.  The  winding 
arbor  is  tbnt  part  of  the  watch  movement  with  which  the  stem  arbor  by 
its  rotation  directly  engages  in  winding  the  watch.  The  special  feature 
of  improvement  set  forth  in  this  patent  is  the  location  of  a  spring  for  en- 
gaging the  key  or  stem  arbor  with  and  within  the  stem.  The  spring 
latch  device  permits  the  rotation  of  the  stem  arbor  for  winding  or  setting 
the  watch,  and  also  permits  it  to  be  partly  withdrawn,  longitudinally, 
from  the  winding  arbor.  The  patent  also  provides  for  two  sets  of  grooves 
or  corresponding  projections,  forming,  to  quote  from  claim  3,  "an  elastic 
device,  whereby  the  key  may  be  held  in  either  of  two  positions  in  the 
stem." 

It  is  not  necessary  to  set  forth  the  second  and  third  claims  of  this 
patent,  nor  to  enter  more  particularly  into  the  details  of  the  construction 
of  the  patented  device. 

The  defenses  as  to  the  Church  reissue,  No.  10,631,  are,  stating  them 
in  the  oruer  in  which  they  will  be  considered,  as  follows: 

That  the  reissue  was  improperly  granted,  in  that  the  original  letters 
patent  were  not  inoperative  or  invalid  by  reason  of  such  defective  or  insuflBi- 
cient  specification  as  could  be  corrected  by  reissue:  that  they  were  not  sur- 
rendered to  correct  any  error  which  had  arisen  by  inadvertence,  accident, 
or  mistake;  that  new  matter,  not  constituting  any  substantial  part  of  the 
alleged  invention  for  which  the  original  letters  patent  were  granted,  was 
introduced  into  the  specification  and  claims  of  the  reissue;  that  between 
the  date  of  the  original  letters  and  the  date  of  the  application  for  the  ro- 
issue  certain  inventions  were  made  and  devices  brought  into  use  that  were 
not  covered  by  the  claims  of  the  original,  but  were  sought  to  be  covered  by 
and  subordinated  to  the  claims  of  the  reissue;  that  the  claims  of  the  re- 
issue do  not  particularly  point  out  and  distinctly  claim  the  part  improve- 
ment or  combination  which  Church  claimed  as  his  invention,  but  merely 
specify  results  or  functions,  and  not  devices.  The  original  patent  has 
but  four  claims;  the  reissued  patent  has  six.  Referring  to  the  t^timony 
of  the  defendant's  expert,  it  appears  that  the  objection  that  the  first, 
second,  and  third  claims  of  the  reissued  patent  are  additional  to,  and 
broader  and  more  comprehensive  than,  any  claim  of  the  original  patent, 
28  founded  upon  a  verbal  criticism  of  the  language  of  the  claims  which 
is  altogether  too  narrow  and  technical;  as,  for  illustration,  that  the  first 
daim  in  the  reissued  patent  specifies  as  new  a  winding  and  hands-setting 
train,  shifted  by  the  longitudinal  movement  of  the  winding  arbor  with- 
out positive  connection,  whereas  the  claim  in  the  original  patent  was  for 
the  same,  only  coupled  with  the  additional  condition  that  the  train  is 
normally  in  gear  with  the  setting  wheels;  and  passing  by  what  is  said 
of  the  second  claim,  because  that  claim  is  not  involved  in  this  suit,  that 
the  third  claim  in  the  reissued  patent  specifies  as  new  a  winding  and 
setting  train,  shifted  by  the  longitudinal  movement  of  the  winding  arbor, 
and  nor^ially  in  gear  with  the  setting  wheels,  whereas  the  original  patent 
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daims  the  same  only  when  coupled  with  the  additional  condition  that 
the  winding  arbor  is  without  positive  connection. 

As  to  these  objections,  and  the  further  objection  that  the  claims  of  the 
reissued  patent  specify  results  or  functions,  and  not  devices,  it  is  only 
necessary  to  refer  to  the  decision  by  Judge  Blodgett  sustaining  the  patent 
sued  on  in  this  case,  in  Robbins  v.  Aurora  Watch  Cb.,  43  Fed.  Rep.,  at 
page  526,  where  he  calls  attention  to  the  rule  that  claims  must  be  so  con- 
strued as,  if  possible,  to  uphold  a  patent;  and  that  in  the  light  of  this 
rule  the  first  claim  of  the  reissued  patent  cannot  be  held  to  refer  to  any 
kind  of  a  winding  or  hands-setting  train,  but  must  be  limited  to  such  a 
one  as  is  shown  in  the  specification  and  drawings  of  the  patent.  As 
Judge  Blodgett  well  says: 

"This  explanation  applies  to  all  the  claims,  if  they  are  to  be  read  in  the 
broadest  sense  in  which  their  language  is  capable  of  being  understood.  Then 
they  are  obnoxious  to  the  criticism  that  they  are  claims  for  results,  and  not 
for  devices.  But  the  words  •  substantially  as  and  for  tlie  purpose  shown'  take 
us  back  to  the  specification  and  drawings,  and  bring  the  device  there  shown 
into  the  claims,  and  I  construe  the  claim  as  for  the  device  there  shown. 
Therefore,  while  these  claims  are  broad,  I  think  they  can  be  sustained  as  for 
the  devices  which  are  described.     Corn  Planter  Patent,  23  Wall,  218." 

Judge  Blodgett,  in  the  same  paragraph,  says  that — 
''If  the  claim  is  held  to  mean  any  winding  and  setting  train  adapted  to  be 
put  into  winding  and  setting  engagement  by  a  longitudinal  movement  of  the 
stem  arbor,  which  has  no  positive  connection  with  the  train,  then  it  would 
manifestly  be  anticipated  by  the  Woerd  and  Carnahan  patents,  and  perhaps 
other  inventors,  who  show  winding  and  setting  trains  adapted  to  be  placed 
in  winding  and  setting  engagements  l>y  endwise  movement  of  the  stem  arbors, 
that  have  no  positive  connection  with  such  trains." 

But,  under  the  construction  and  limitations  which  he  properly  ap- 
plies, the  alleged  anticipations  fail,  as  do  also  the  Vamey  patent,  applied 
for  January  12,  1886,  and  dated  August  11,  1885,  and  the  Corliss  pat- 
ent, applied  for  June  18,  1885,  and  dated  September  1,  1885,  which 
are  the  inventions  claimed  to  have  been  made  and  devices  brought  into 
use  between  the  date  of  the  original  and  the  date  of  the  application  for 
the  reissued  patent,  and  not  covered  by  the  claims  of  the  original,  but 
sought  to  be  covered  by  and  subordinated  to  the  claims  of  the  reissue. 

The  testimony  of  the  defendants'  expert  is  sufficient  to  establish  that 
the  fourth  and  sixth  claims  of  the  reissue  are  not  void  for  expansion, 
and  that  the  fifth  claim  of  the  reissued  patent  is  not  broader  than  the 
first  in  the  original  patent,  which  appears  as  the  fourth  in  the  reissue. 
Construing  the  claims  with  the  limitations  above  specifiid,  they  are  not 
anticipated  by  those  patents,  nor  by  the  Vent  patent  No.  318,329, 
dated  May  19,  1885,  or  the  Galentine  patent.  No.  314, 2{  3,  dated  March 
24,  1885.  The  objections  to  the  validity  of  the  reissi  e  are  not  well 
founded,  and  they  are  overruled. 

This  brings  us  to  the  defenses  that  the  patent  is  vJid  for  want  of 
novelty,  the  claims  being  anticipated  by  various  paten  a;  that  it  does 
not  disclose  any  patentable  invention,  the  alleged  impr  ivements  being 
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the  product  of  mere  mechanical  skill;  and  that  the  combinatfoiis  shown 
in  the  various  claims  are  mere  aggregations  of  mechanical  features, 
which  perform  only  the  functions  they  performed  in  older  combina- 
tions. 

In  considering  the  defense  of  anticipation,  the  limited  construction 
given  to  the  claims  in  Rdbbins  v.  Aurora  Watch  Co.  will  be  followed. 

Of  the  patents  cited  on  behalf  of  defendants  in  support  of  the  defenses 
above  specified,  the  following  were  considered  in  Rohbina  v.  Aurora  Watch 
Co.y  the  English  patent  to  Nicole,  and  the  United  States  patents  to  Leh- 
man, Camahan,  Woerd,  Brez,  Fitch,  and  Eisen. 

In  the  opinion  in  Rohhins  v.  Aurora  Watch  Go,  it  was  pointed  out  that 
in  the  Nicole  patent,  the  Lehman  patent,  the  Camahan  patent,  and  the 
Woerd  patent  the  stem  arbor  had  a  positive  connection  with  the  wind- 
ing and  the  setting  trains,  and  that  the  winding  and  hands-setting  en- 
gagements were  efiected  by  the  pull  and  push  of  a  longitudinally  mov- 
ing stem  arbor;  while  Church  was  the  first  in  the  art  to  interpose  springs 
which  by  their  yielding  pressure  would  bring  about  the  engagements 
without  the  possibility  of  such  collision  of  the  teeth  of  the  wheels  as  to 
cause  injury. 

The  Church  patent,  as  set  forth  in  the  specification  and  claims,  con- 
tains the  following  elements:  A  winding  and  setting  train,  mechanically 
unconnected  to  a  short  stem  arbor,  capable  of  winding  and  setting  the 
watch  by  its  rotation;  also  adapted  to  be  pushed  into  winding  engage- 
ment by  the  inward  movement  of  the  stem  arbor,  and  automatically 
shifting  to  the  setting  engagement  whenever  the  stem  arbor  is  withdrawn 
from  its  winding  position.  To  sustain  the  defense  of  anticipation,  there- 
fore, there  must  be  found  in  the  prior  art  some  one  patent  or  watch  con- 
taining all  these  elements.  The  defendants'  expert,  upon  cross-exami- 
nation, admits  that  they  are  all  to  be  found  in  the  complainants'  patent, 
and  that  the  combination  above  set  forth  is  not  to  be  found  in  any  one 
prior  watch.  Several  patents  are  shown,  exhibiting  a  stem  arbor,  slid- 
ing to  shift  the  engagements,  and  rotating  to  wind  or  sot  the  watch; 
but  of  the  entire  list  only  two,  the  Woerd  and  the  Eisen,  have  short 
stem  arbors  unattached  to  any  portion  of  the  watch  movement.  Both 
these  patents,  however,  have  the  normal  winding  engagement. 

The  Wheeler  patent,  upon  which  much  stress  was  laid  by  counsel  for 
the  defendants,  and  which  was  not  referred  to  in  the  opinion  in  Rohhins 
V.  Aurora  Watch  Co.,  although  in  evidence  in  that  case  as  illustrating  the 
prior  art,  is  for  a  lever  set  movement.  It  shows  an  oscillating  yoke,  at 
one  end  of  which  is  a  spring,  N,  and  at  the  other  a  pivoted  pawl,  against 
which,  when  the  lever  is  drawn  out,  a  spring,  H,  by  its  pressure  forces 
the  opposite  end,  E,  of  the  yoke  in,  and  brings  the  movement  into 
hands-setting  engagement,  which  is  the  normal  engagement.  There  is 
in  evidence  also  an  exhibit,  showing  the  Wheeler  and  Colby  patents 
combined,  by  removing  the  lever,  and  adapting  the  movement  to  the 
Colby  arbor,  thus  furnishing  an  excellent  illustration  of  how  easily  what 
the  inventor  did  could  have  been  done  earlier,  if  only  the  light  which 
first  dawned  on  him  had  come  to  those  who  preceded,  but  did  not  an- 
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tidpate,  him.  The  Wheeler  movement,  being  for  a  lever-set  watch, 
does  not  contain  the  features  of  construction  which  distinguish  a  stem- 
set  watch.  When  placed  in  a  case  suitable  for  it,  its  train  cannot  be 
shifted  by  a  longitudinal  movement  of  the  stem  arbor,  because  the  stem 
arbor  has  no  longitudinal  movement  for  this  purpose,  and  no  relation  to 
the  train  by  which  such  a  movement  could  produce  this  result.  Spring, 
N,  bears  against  the  end,  D,  of  the  yoke,  and  by  its  pressure,  when  the 
lever  is  pushed  in,  brings  the  yoke  train  into  winding  engagement  and 
holds  it  there.  The  withdrawal  or  out-pull  of  the  lever  releases  the  piv- 
oted  pawl  or  dog,  G,  which  is  thereupon  swung  to  the  left  by  the  press- 
ure of  spring,'  H,  which  is  stronger  than  and  overcomes  the  opposite 
pressure  of  spring,  N,  and  by  a  cam  action  of  the  pawl,  G,  on  the  end, 
E,  of  the  yoke,  swings  the  yoke  into  hands-setting  engagement,  the  spring, 
N,  not  perceptibly  limiting  or  retarding,  but  in  fact  cushioning,  this 
movement.  The  lever,  or,  as  it  is  termed  in  the  Wheeler  patent,  the 
"finger  bar,"  is  not  a  stem  arbor,  nor  has  it  the  movement  or  function 
of  a  stem  arbor.  Its  office  is,  exclusively,  to  shift  the  train.  Without 
the  conception  embodied  in  the  Church  patent,  the  Wheeler  movement 
never  could  have  been  adapted  to  a  stem-set  watch.  To  reorganize  or  make 
a  new  adaptation  of  an  old  device  by  the  aid  or  in  the  light  of  the  concep- 
tion of  a'  subsequent  patented  invention,  and  then  insist  that  it  is  an 
anticipation,  is,  in  eflfect,  to  attempt  to  appropriate,  as  common  prop- 
erty, the  conception,  which  is  always — excepting,  possibly,  in  some 
cases  of  unlocked  for  or  accidental  discovery — the  genesis  of  the  inven- 
tion, and  is  within  the  protection  of  the  patent  as  completely  as  the  em- 
bodiment itself.  If  it  were  not  so,  there  would  be  but  little  left  of  the 
law  of  equivalents. 

Of  the  other  patents  cited  as  anticipations  it  is  not  necessary  to  speak 
in  detail.  The  defendants'  expert  testifies  that  the  closest  approxima-* 
tion  to  the  Church  watch  is  to  be  found  in  the  Woerd  watch,  which  was 
held  in  Rohbim  v.  Aurora  Watch  Go.  not  to  be  an  anticipation.  Inde- 
pendently of  the  rule  of  judicial  comity, — to  which,  however,  I  give 
full  and  hearty  recognition, — I  am  not  in  the  least  disposed  to  dissent 
or  depart  from  that  holding. 

The  three  important  advantages  claimed  for  the  complainants'  patent 
are — Mrst,  the  winding  and  setting,  and  the  winding  and  setting  engage- 
ments, both  effected  through  a  stem  arbor;  second,  a  watch  movement 
removable  from  the  case,  and  interchangeable,  without  taking  it  apart; 
third,  effecting  and  shifting  the  engagements  without  disturbing  the 
hands  or  injuring  the  wheel  gears. 

Winding  and  setting,  and  winding  and  setting  engagements,  effected 
through  a  stem  arbor,  are  shown  in  patents  prior  to  Church's,  as  are  also 
movements  which  may  be  taken  out  entire  from  the  watch  case.  But 
the  defendants  insist  that  the  advantage  of  effecting  and  shifting  the  en- 
gagements without  disturbing  the  hands  or  injuring  the  hands-setting 
gears  is  neither  claimed  nor  mentioned  in  the  letters  patent,  and  that, 
as  a  matter  of  fact,  there  is  not  the  slightest  danger  of  any  injury  to  the 
wheels,  and  that  there  is  therefore  no  need  of  protection,  and  none  af- 
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forded  by  Church's  device.  In  support  of  this  statement  of  fact  defend- 
ants refer  to  the  depositions  of  a  number  of  experienced  watch  makers 
and  repairers,  who  concur  in  testimony  that  they  have  never  known  of 
the  dial  wheels  of  a  lever  set  watch  being  injured  in  effecting  the  setting 
engagement,  and  that  there  is  practically  no  danger  of  causing  such  in- 
jury in  effecting  such  engagement  in  the  pendant  set  watch,  with  a  pos- 
itive connection,  because  of  the  necessary  loose  placing  of  all  the  stem- 
winding  wheels,  and  because  the  teeth  or  cogs  are  rounded  on  both  sides 
to  a  point,  and  the  spaces  between  them  wider  than  the  thickness  of  a 
tooth;  and  for  the  further  reasons  that  the  wheels  must  have  some  play 
to  make  the  operation  of  setting  and  winding  possible  and  easy,  and 
that  the  distance  of  the  pull  of  the  stem  arbor  is  so  limited  that  the 
train  cannot  be  moved  any  further  than  is  necessary  for  proper  gearing; 
also,  that  if  the  wheels  should  not  mesh  properly  or  fully  the  teeth 
would  collide  upon  the  rounded  parts,  and,  as  the  wheels  are  loose, 
there  would  be  a  giving  away,  so  as  to  allow  them  to  slip  into  place  every 
time.  One  of  the  witnesses,  however,  testified  that  the  small  gears  of 
the  setting  wheels  were  sometimes  injured,  but  he  gave  an  explanation 
referring  it  to  another  cause.  There  is  no  direct  testimony  in  conflict 
with  that  cited  above,  but  there  is  evidence  in  the  record  which  is  relied 
upon  to  break  its  force.  It  is  now  more  than  eight  and  a  half  years 
since  the  granting  of  the  original  patent  to  Church's  assignee,  and  more 
than  six  and  a  half  since  the  reissue.  It  appears  from  the  testimony  for 
the  complainants  that  the  Elgin  Watch  Company  makes  98  per  cent,  of 
its  open-faced  watches  pendant  set,  with  the  Church  improvement,  and 
the  Waltham  Watch  Coiiipany  makes  its  entire  open  face  product  pend- 
ant set,  with  the  Church  improvement.  These  are  two  of  the  largest 
watch  manufacturing  companies  in  the  United  States.  Most  of  the  wit- 
nesses called  by  the  defendants  who  testified  as  above  also  expressed  the 
opinion  that  the  complainants'  movement  is  no  better  than  the  old- 
fashioned  lever  set  movement,  which  has  been  almost  superseded.  It 
would  hardly  follow,  if  the  court  should  adopt  their  view,  that  it  must, 
to  be  consistent,  hold  all  patents  for  pendant  sets  invalid.  As  to  the 
testimony  of  the  witnesses,  skilled  and  credible  though  they  may  be, 
that  there  is  no  practical  advantage  in  the  spring  attachments  of  the 
complainants'  patent,  it  is  more  than  counterbalanced  by  the  testimony 
relating  to  the  manufacture  and  sales. 

The  general  recognition  by  manufacturers,  including  the  defendants, 
and  by  the  trade,  of  the  value  of  the  springs,  dating  back  to  the  days 
of  the  lever  set  watches,  justifies  the  conclusion  that  the  daily  shifting 
of  the  yoke  train  by  the  push  and  pull  of  the  stem  arbor,  with  no 
Bpring  to  modify  or  limit  its  force,  even  if  it  would  not  bend  or  break 
the  teeth  of  the  gearing  wheels,  must,  by  the  constant  succession  of 
shocks  or  jars,  or  by  some  other  means,  tend  to  injure  or  wear,  or  shorten 
the  life  or  impair  the  accuracy  of,  the  delicate  mechanism  of  the  works; 
whereas,  by  the  interposition  of  the  springs,  every  movement  of  the  train 
is  80  graduated  and  cushioned  that  no  shock  or  injury  is  possible,  and 
the  wear  is  reduced  to  the  minimum.     The  objection  that  none  of  these 
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advantages  are  either  claimed  or  mentioned  in  the  letteirs  patent  is  not 
tenable.  The  construction  is  shown  and  claimed,  and  that  the  patentee 
is  entitled  to  all  the  advantages  which  that  construction  affords,  although 
not  specified,  or  even  known  to  the  inventor,  is  too  well  settled  to  need 
verification  or  to  be  disputed.  The  complainants'  device  is  by  no  means 
a  mere  aggregation.  It  is  a  combination,  in  which  the  elements  are  in 
new  relation  to  each  other,  and  so  co-operate  as  to  practically  perfect  the 
pendant  set  watch,  by  removing  the  disadvantages  before  then  attendant 
upon  the  use  of  the  stem  arbor  to  shift  the  engagements.  The  objections 
made  to  the  claims  seriatim  need  not  be  considered  in  detail.  They 
rest  largely  upon  the  broad  construction  of  their  language,  which  coun- 
sel for  the  defendants  seek  to  apply,  but  they  fail,  under  the  construc- 
tion of  the  claims  given  by  Judge  Blodgett  in  Rohhins  v.  Aurora  WaJtdi 
Co.,  hereinbefore  approved  and  followed,  and  in  the  later  case  of  Rab- 
bins V.  Illinois  Watch  Cb.,  50  Fed.  Bep.  542,  in  which  his  opinion  was 
filed  January  4,  1892. 

We  come  now  to  the  question  of  infringement.  The  movements  made 
and  sold  by  the  defendants  are  adapted  to  the  Colby  Case.  The  wind- 
ing and  setting  train  shows  two  intermeshing  wheels,  mounted  on  a  vi- 
brating yoke,  the  axis  of  vibration  being  the  axis  of  one- of  said  wheels, 
which  is  in  constant  engagement  with  the  wheel  or  pinion  which  is  en- 
gaged by  the  stem  arbor.  The  second  wheel  is  swung  by  the  move- 
ments of  the  yoke  either  into  engagement  with  the  winding  wheel  or 
into  engagement  with  the  setting  wheel.  The  form  of  the  yoke  plate 
differs,  but  not  essentially,  from  that  of  the  Church  patent.  For  the 
purpose  of  swinging  the  yoke  train  into  hands-setting  engagement,  a 
spring  is  employed  at  the  right  hand  of  the  movement, — the  side  at 
which  the  spring,  K,  is  located  in  the  Church  movement, — and  bearing 
at  its  free  end  against  a  smaller  plate  at  the  right  hand  of  the  yoke. 
This  plate  vibrates  on  a  pivot,  and  acts  as  a  cam  lever  upon  a  projec- 
tion of  the  yoke  plate.  The  yoke  plate  is  also  acted  upon  by  a  less 
powerful  spring  at  its  left-hand  side,  tending  to  swing  it  into  winding 
engagement,  but,  when  both  are  free  to  act,  it  is  overcome  by  the  spring 
at  the  right,  and  the  yoke  train  is  swung  into  its  nonnal  or  hands-set- 
ting engagement. 

The  movement  also  contains  a  lever  pivoted  between  its  ends  and 
provided  at  one  end  with  a  stud,  which  projects  loosely  into  the  hollow 
of  the  initial  train  wheel  corresponding  to  crown  wheel,  L,  in  the 
Church  patent,  said  stud  corresponding  functionally  to  block  or  stud, 
N.  This  lever  vibrates  under  the  inward  movement  of  the  stem  arbor, 
and  causes  the  cam  plate  to  vibrate  against  the  force  of  the  spring  cor- 
responding to  spring  K,  and  so  turns  the  cam  plate  that  the  yoke  is  free 
to  swing  into  winding  engagement  under  the  pressure  of  the  weaker 
spring  at  the  left,  which  performs  the  office  of  spring,  ^^  in  the  Church 
patent.  The  withdrawal  of  the  stem  arbor  leaves  the  springs  free  to  act, 
with  the  result  of  bringing  the  train  into  hands-setting  engagement,  as 
already  stated.  In  all  these  particulars  the  mode  of  operation  is  the 
same  as  that  of  the  Church  movement*     The  engagement  springs  are,  it 
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is  true,  differently  arranged,  but  there  is  no  material  difference.  The 
movements  are  substantially  alike.  The  mechanical  combinations  cor- 
respond, element  for  element,  and,  comparing  the  elements,  they  are,  in 
every  instance,  either  the  same  in  both,  or  the  mechanical  equivalents 
of  each  other.  It  must  be  held,  therefore,  that  the  defendants'  move- 
ment is  an  infringement  of  the  Ist,  3d,  4th,  5th,  and  6th  claims  of  the 
Church  patent. 

The  only  remaining  question  is  whether  the  defendants  infringe  the 
Colby  patent.  That  their  watch  movements  were  made  and  sold  for  use 
in  connection  with  watch  cases  and  pendants  and  winding  stems,  which 
have  been  licensed  by  complainants  under  the  Colby  patent,  is  a  fact 
stipulated  in  this  cause,  as  are  also  the  facts  that  the  defendant  company 
makes  only  watch  movements,  and  that  it  has  not,  nor  have  either  of 
the  individual  defendants,  evier  made  or  sold  watch  cases,  nor  stem  or 
pendants.  Counsel  for  complainants  argue  that  the  fact  that  the  watch 
cases  are  made  under  licenses,  and  are  everywhere  on  sale,  cuts  no 
figure,  for  the  reason  that  the  license  only  releases  the  cases  manufac- 
tured under  it  from  the  control  of  the  patent,  and  makes  them  free  to  the 
public,  just  as  the  hammock  and  ropes  were  in  Travera  v.  Beyer,  26  Fed. 
Rep.  450,  the  lamp  chimney  in  Wallace  v.  Holmes,  9  Blatchf.  65,  and 
the  syrups  and  mineral  waters  in  Bvwker  v.  Dows,  3  Ban.  &  A.  518. 
The  distinction  between  those  cases  and  this  case  was  clearly  pointed 
out  by  Judge  Shepley  in  Sa;xe  v.  Hammond,  Holmes,  458,  where  hf 
said  that,  if  all  the  other  conditions  were  on  the  side  of  infringement, 
there  must  be  the  additional  element  of  a  sale  for  use  by  an  unlicensed 
manufacturer,  which  was  not  proven  in  that  case,  and  is  negatived  by 
the  stipulation  in  this  case.  The  true  rule  was  stated  in  that  case  as 
follows: 

''Different  parties  may  all  infringe  by  respectively  making  or  selling,  each 
of  them,  one  of  the  elements  of  a  patented  combination,  provided  those 
separate  elements  are  made  for  the  purpose  and  with  the  intent  of  their  being 
combined  by  a  party  having  no  right  to  combine  them.'' 

In  Alabastine  Oo.  v.  Payne,  27  Fed.  Rep.  559,  it  was  held  that  the 
sale  of  a  compound  which  could  not  be  practically  applied  without  mak- 
ing the  user  an  infringer,  and  therefore  trespasser,  rendered  the  defend- 
ant an  accessory  to  the  infringement.  But  here  the  principal  is  the 
licensee  of  the  Colby  patent,  and  no  trespasser,  and  there  is  no  infringe- 
ment of  that  patent  to  which  defendants  could  be  parties,  or,  as  the  court 
expressed  it  in  that  case,  accessories.  It  might  as  well  be  claimed  that 
the  defendants,  by  selling  their  movements  to  the  complainants  them- 
selves, the  owners  of  the  Colby  patent,  were  guilty  of  the  infringement 
of  that  patent. 

The  decree  will  be  for  the  complainants  upon  the  Church  patent, 
and  for  the  defendants  upon  the  Colby  patent. 
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Thb  Annib  R.  Lbwbi. 

Hall  ec  ol*  v.  Shbppabd  eC  oL 

CDtetrlce  Court,  P.  MaftaOyutettt,    Uaiy  80^  1888.) 
N0.8L 

WhABTBS  lin>  WHABTnreSBS^-OBSTBUOnOH— LlABILXTT  OV  WBABVIirOBB. 

A  schooner  drawing  11  feet  8  inches,  loaded  with  ooal  owned  hv  and  conefgned  to 
the  respondents  under  a  bill  of  lading  gnarantyinff  to  her  generally  12  feet  of  water, 
arrived  at  respondents*  dock.  One  of  the  respondents  was  present  at  the  schooner's 
arrival,  but  said  nothing  to  the  master.  The  latter  was  unacquainted  with  the  ob- 
structions and  the  tides  at  the  place.  The  schooner  struck  a  ledge  of  rook  on  which 
at  average  tides  the  water  was  12  feet  deep.  Respondents  did  not  own  the  bed  of 
the  river,  but  dredged  it,  and  occupied  and  used  the  wharf  to  berth  vessels.  Held, 
that  the  master  haa  a  right  to  relv  on  the  respondent  who  was  present,  and  his  si* 
lence  amounted  to  an  express  invitation  to  enter.  Held,  therefore,  that  respondents 
were  Uable. 

In  Admiralty.  libel  by  Samuel  P.  Hall  and  othere  i^inst  Joel  F. 
Sheppard  and  others  for  damages  occasioned  by  stranding  at  respondents' 
wharf.     Decree  for  libelants. 

Edward  8.  Dodge^  for  libelants. 

Frtdaick  Cunningham^  for  respondents. 

Neison,  District  Judge.  This  is  a  libel  in  personam  by  the  owners  of 
the  schooner  Annie  R.  Lewis  for  injuries  sustained  by  the  schooner  in 
entering  the  respondents'  dock.  The  respondents  are  coal  dealers,  and 
own  a  private  wharf  on  Monatiquot  river,  in  East  Braintree,  at  the  head 
of  navigation,  where  they  receive  the  delivery  of  cargoes  of  coal  from  ves- 
sels. On  the  early  morning  of  June  22, 1886,  the  Annie  R.  Lewis,  from 
Port  Johnson,  arrived  in  the  river  below  the  wharf,  in  chaise  of  a  pilot 
and  a  towboat,  having  on  board  a  cargo  of  355  tons  of  coal  consigned  to 
and  owned  by  the  respondents,  to  be  unloaded  on  the  wharf.  The  bill 
of  lading  guaranteed  12  feet  of  water.  The  draft  of  the  schooner  was  11 
feet  8  inches  aft.  In  the  bottom  of  the  river  a  ledge  of  rocks  extended 
from  the  lower  end  of  the  wharf,  across  the  channel,  to  the  opposite  bank. 
On  average  tides  the  depth  of  water  on  the  rock  was  12  feet,  but  when 
the  tides  run  low  the  depth  was  not  sufficient  to  float  vessels  drawing  11 
feet  8  inches.  This  was  known  to  the  respondents.  The  master  of  the 
schooner  was  unacquainted  with  the  obstructions  in  the  channel,  and  also 
with  the  run  of  the  tides  in  the  river.  The  tide  on  this  morning  was 
lower  than  the  average.  One  of  the  respondents  was  present  on  the 
wharf,  at  the  time,  observing  what  was  going  on.  The  channel  was 
about  50  feet  wide.  While  the  tug  was  attempting  to  haul  the  schooner 
into  her  berth  alongside  the  wharf,  where  the  coal  was  to  be  unloaded, 
the  tide  being  then  at  its  full  height,  she  grounded  on  the  ledge,  and 
sustained  injury.  The  respondents  claim  that  the  attempt  to  enter  was 
made  after  tiie  tide  had  ebbed  considerably;  also  that  the  guaranty  in 
the  bill  of  lading  extended  only  to  average  tides.  Reference  was  made 
to  the  tide  tables  at  Boston,  to  show  that  the  tide  was  on  the  ebb.  Bat 
tides  in  this  narrow  and  crooked  river,  so  far  above  the  sea,  moat  vaiy 
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tnm  the  tides  at  Boston,  and  must  also  be  affected  by  the  flow  of  the 
eoirent  from  above.  The  guaranty,  in  terms,  extends  to  all  tides,  and 
is  not  limited  to  average  tides.  The  master,  being  ignorant  of  the 
channel,  had  the  right  to  rely  on  the  judgment  of  the  respondent  who 
was  present,  and,  receiving  no  warning  of  the  danger  from  him,  to  as- 
sume that  the  teater  was  sufficient  for  his  vessel.  The  silence  of  the  re- 
spondent, under  the  circumstances,  was  equivalent  to  an  assurance  that 
the  depth  of  water  was  sufficient,  and  amounted  to  an  express  invitation 
to  enter.  The  circumstance  that  the  respondents  did  not  own  the  title  to 
the  bed  of  the  river  is  immaterial,  since  they  dredged  it  out,  and  occupied 
it,  and  used  it  as  a  berth  for  vessels  unloading  coal.  The  case  of  7^ 
Calliope^  (1891,)  App.  Gas.  11,  cited  by  the  respondents,  is  not  in  point. 
In  that  case  there  was  no  guaranty  of  depth  of  water,  and  no  invitation 
to  enter,  and  the  court  expressly  found  that  the  grounding  of  the  vessel 
was  caused  by  the  negligence  of  the  master  and  pflot,  and  exonerated  the 
wharfinger  on  that  account.  Upon  the  facts  as  founds  the  respondents 
are  responsible  for  the  injury  to  the  schooner.  ITie  John  A.  Bcrkman^  6 
Fed.  Rep.  585;  ERggimy.  Oadight  Cb.,88  Fed.  Bep.  295. 
Decree  for  libelants. 


The  Stroma. 
Nafdeb  Shiffing  Ck>.,  Limited,  v.  Pakaha  R.  Co. 

(Circutt  Court  of  ApvealSt  Second  Circuit.    Febroaiy  lfi>  tSOSL) 
NalS. 

WBABTSS  Aim  WHABrarOBBS— OB8TBUCTION— EKOWLSDOB—LlABILITr. 

Libelant's  steamer  was  berthed  at  respondent's  wharf,  alongside  of  whldh  lay  a 
sunken  wreck.  The  presence  of  the  wreck  was  known  both  to  respondent's  ag^nt 
and  to  the  agent  of  libelant,  who  applied  for  the  berth.  There  was  no  understand- 
ing, express  or  implied,  relieving  the  respondent  from  the  ordinary  obligations  of  a 
wharfinger,  except  the  implied  obligation  on  the  steamer  to  go  to  the  particular 
berth  assigned.  Respondent's  agent  saw  the  steamer  at  the  wharf  discharging, 
but  made  no  objection  to  the  berth.  The  steamer  was  afterwards  injured  by  the 
sunken  wreck,  and  sank  in  the  slip.  Held^  that  the  steamer's  agent  was  justified 
in  assuming  that  respondent's  agent  had  better  information  than  he  had  as  to  the 
eondition  of  responaent's  premises,  and  in  relying  and  acting  upon  such  assump- 
tion ;  and  that  as  a  wharfinger,  in  offering  accommodations  for  hire,  the  respond- 
ent impliedly  agreed  that  the  steamer  would  not  be  exposed  to  danger  arising  from 
concealed  obstructions  known  to  its  agent,  and  which  the  steamer  was  not  required 
to  anticipate ;  that  respondent  therefore  was  liable  for  the  injury  done  the  steamer. 

49  Fed.  Rep.  922,  reversed. 

In  Admiralty.  Appeal  from  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York,  aflBrming  pro  forma  a  decree  of  the 
district  court  of  the  United  States  for  the  said  district,  dismissing  the 
libel.     Reversed. 

Butler  ^  StiUman  &  fiub&ord,  (TTtDMmiMJfyncIerWy  of  counsel,)  for  api>el- 
lant. 

Ooudert  Broe.^  {Frederick  R.  Obuderij  of  counsel,)  for  appelleOi 

Before  WaiXagb  and  LaoombJb,  Circuit  Judges. 
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Wallace,  Circuit  Judge.  This  is  a  suit  by  the  Napier  Shipping  Com- 
pany, the  owner  of  the  steamer  Stroma,  to  recover  of  the  respondent, 
the  Panama  Railroad  Company,  as  a  wharfinger,  for  injuries  sustained 
by  the  steamer  in  consequence  of  the  negligence  of  the  respondent  in 
assigning  her  to  an  unsafe  berth.  The  respondent  was  the  proprietor  of 
piers  No.  1  and  No.  2,  and  the  slip  between  these  piers,  in  the  harbor  of 
Colon,  Isthmus  of  Panama.  It  had  been  engaged  in  dredging  in  the 
slip,  and  had  used  for  this  purpose  a  steam  dredge  consisting  of  a  shal- 
low scow,  upon  which  was  a  boiler,  and  near  one  end  a  crane.  During 
a  violent  storm  the  dredge  foundered,  and  sank  in  the  slip.  The  re- 
spondent employed  a  wrecking  vessel  to  raise  the  dredge  and  remove  it, 
and  operations  in  this  behalf  had  been  progressing  for  about  three  weeks 
prior  to  the  time  of  the  injuries  to  the  libelant's  steamer.  The  diver  of 
the  respondent  had  found  the  wreck  lying  in  broken  fragments,  the  scow 
diagonally  at  a  little  distance  from  the  northerly  side  of  pier  2,  and  the 
crane  and  boiler  detached,  and  lying  on  the  bottom  of  the  slip,  some 
distance  further  from  the  pier.  Attached  to  the  scow,  and  an  integral 
part  of  it,  was  a  spindle,  the  pivot  of  the  crane,  which  was  an  upright 
timber  capped  with  iron,  about  9  feet  long,  and  located  in  the  middle 
of  the  forward  end  of  the  scow.  He  reported  the  scow  as  having  22  feet 
of  water  above  her.  Subsequently  to  the  accident  the  spindle  was  found 
to  be  projecting  from  the  scow  at  a  point  only  about  21  feet  away  from 
the  northerly  side  of  pier  2.  The  diver  had  not  observed  it.  About 
three  weeks  after  the  sinking  of  the  dredge,  and  on  December  29,  1888, 
the  agent  of  the  libelant's  steamer  at  Colon,  in  expectation  of  her  ar- 
rival at  that  port  within  the  next  day  or  two,  applied  to  the  agent  of  the 
respondent  for  a  berth.  The  Stroma  was  a  steel  steamer,  210  feet  in 
length,  and  her  draught,  when  loaded  with  cargo,  was  about  13  feet  aft 
and  between  10  and  11  feet  forward.  Her  agent  knew  that  the  re- 
spondent's dredge  had  sunk  in  the  slip  somewhere  between  the  two  piers, 
ai;d  in  fact  he  saw  her  sink;  but  he  did  not  know  precisely  where  she 
had  sunk.  The  piers  were  about  150  feet  apart,  and  about  400  feet  long. 
He  supposed  that  the  Stroma  could  make  her  berth,  and  discharge  safely 
at  the  north  side  of  pier  2,  at  the  seaward  end;  and  he  suggested  to  the 
respondent's  agent  that  she  be  given  a  berth  at  that  place.  The  respond- 
ent's agent  assented  to  this  suggestion.  According  to  the  course  of  busi- 
ness between  the  respondent  and  vessel  agents  at  Colon  it  was  customary, 
upon  a  berth  being  assigned  to  a  vessel,  to  leave  the  putting  her  at  berth 
entirely  under  the  management  of  her  agent;  the  agent  to  report  to  the 
respondent  after  the  berthing  of  the  vessel.  The  Stroma  arrived  early 
on  the  morning  of  December  31,  1888.  Her  agent  was  present,  and  by 
his  instructions  she  made  her  berth  on  the  north  side  of  pier  2  at  the 
seaward  end.  The  respondent's  agent,  whose  oflSce  was  but  a  short  dis- 
tance away,  saw  the  steamer  as  she  was  making  her  berth,  and  when  she 
was  made  fast,  and  throughout  the  day  while  she  was  discharging.  Some 
of  th6  employes  of  the  respondent  were  present  while  the  steamer  was 
being  berthed.  No  intimation  was  given  by  the  respondent's  agent,  or 
by  any  orle  on  behalf  of  the  respondent^  to  any  one  connected  with  the 
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steamer,  that  she  was  moored  at  a  place  to  which  phe  had  not  been  as- 
signed, or  that  she  was  in  an  unsafe  place.  The  steamer  continued  there 
unloading  until  about  6  o'clock  p.  m.  ,  when  it  was  found  that  she  had 
been  forced  upon  the  spindle,  apparently  in  consequence  of  the  lowering 
of  the  tide  and  the  swell  caused  by  a  light  wind.  The  spindle  pierced  the 
steamer's  bottom,  and  injured  her  so  badly  that  she  soon  filled  and  sank. 
When  it  was  discovered  that  her  bottom  had  been  pierced,  her  master 
sent  for  the  agent  of  the  respondent,  and  the  latter,  together  with  one  of 
the  managers  of  the  respondent,  visited  the  steamer,  and  at  that  time 
expressed  themselves  as  unable  to  account  for  the  injury.  Later  in  the 
evening  the  master  of  the  steamer  formally  notified  the  respondent  that 
he  would  hold  it  liable  for  the  injury  to  his  vessel;  whereupon  the  re- 
spondent's agent  replied  that  the  steamer  had  been  hauled  to  the  pier 
without  authority  from  the  respondent,  and  the  respondent  would  look 
to  her  owner  for  any  damages  which  might  arise  by  her  sinking  at  a 
berth  to  which  she  had  not  been  assigned. 

We  are  unable  to  agree  with  the  learned  district  judge  who  decided 
this  cause  in  the  court  below  that  the  respondent's  agent  merely  con- 
sented to  permit  the  steamer's  agent  to  berth  her  at  the  pier  at  a  place 
beyond  the  sunken  wreck,  or  that  the  latter  was  aware  of  the  risk,  and 
took  the  chances  of  avoiding  it.  We  think  the  respondent's  agent  sup- 
posed, as  did  the  steamer's  agent,  that  there  was  sufficient  room  for  a 
small  steamer  like  the  Stroma  to  make  her  berth  and  be  discharged  with 
safety  at  the  place  where  she  was  subsequently  berthed-,  that  he  sup- 
posed that  the  wreck  lay  far  enough  from  that  end  of  the  pier,  and  there 
was  so  much  water  above  the  scow  that  the  Stroma  would  be  safe  there, 
although  it  would  not  be  a  safe  place  in  which  to  berth  a  large  vessel; 
and  that  he  overlooked  the  fact  that  the  spindle  was  attached  to  the 
«cow.  His  conduct  is  very  convincing  that  the  steamer  was  berthed  at 
the  place  where  he  expected  she  would  be,  and  does  not  square  with 
his  testimony  that  he  consented  to  her  being  berthed  at  the  end  of  the 
pier,  but  not  at  the  side.  His  conduct  also  denotes  very  persuasively 
that  he  believed  she  was  in  a  safe  place  where  she  lay.  He  would  have 
expostulated  when  he  saw  where  she  was  being  berthed  and  discharged 
if  she  had  not  been  rightfully  there,  or  if  he  had  supposed  she  was  in- 
curring danger  of  injury  from  the  wreck.  He  knew  that  she  would' not 
have  been  placed  where  she  was  if  those  in  charge  of  her  were  aware 
that  she  was  in  danger  there,  and  that  his  principal,  as  a  wharfinger 
for  compensation,  was  at  least  morally  bound  to  notify  them  of  a  peril 
of  which  they  were  ignorant.  Good  faith  and  common  courtesy  would 
have  prompted  him  to  give  warning,  even  though  he  considered  the 
respondent  under  no  legal  liability,  if  he  had  not  supposed  she  was  in 
a  safe  place.  Even  after  she  was  injured  he  did  not  think  of  the  sunken 
wreck  as  the  cause.  His  subsequent  conduct,  when  he  found  that  a 
claim  for  damages  was  to  be  made  against  the  respondent,  was  not  con- 
sistent with  the  theory  that  he  had  given  permission  to  her  agent  to 
])erth  her  at  his  own  risk.  If  that  had  been  the  understanding  between 
him  and  her  agent,  he  would  have  said  so;  but,  instead  of  taking  that 
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position,  he  insisted  that  she  was  there  without  right,  and  that  her 
owner  was  therefore  answerable  to  the  respondent  for  impeding  access  to 
the  pier  by  his  disabled  steamer. 

Upon  the  facts,  as  we  find  them  to  be,  we  think  the  respondent  is 
liable.  Although  the  respondent's  agent  assigned  the  berth  to  the 
steamer  at  the  request  of  the  steamer's  agent,  and  with  the  knowledge 
of  the  latter  that  there  was  a  sunken  wreck  somewhere  in  the  vicinity 
of  the  berth,  there  was  no  agreement  or  understanding,  express  or  im- 
plied, relieving  the  respondent  from  the  ordinary  obligations  of  a  wharf- 
inger, except  that  by  designating  the  particular  place  at  which  she  was 
to  'have  a  berth  it  was  implied  that  she  would  not  attempt  to  make  a 
berth  at  any  other  place  on  the  respondent's  premises.  It  is  not  neces- 
saiy  to  discuss  considerations  which  would  be  pertinent  if  the  steamer's 
agent  had  been  aware  of  the  existence  of  the  dangerous  obstacle  in  the 
berth,  or  even  of  the  precise  location  of  the  wreck.  Under  the  circum- 
stances, and  when  the  respondent's  agent  consented  to  assign  the  berth, 
without  any  suggestion  that  it  was  unsafe,  the  steamer's  agent  was  jus- 
tified in  assuming  that  the  respondent  had  better  information  than  he 
had  of  the  condition  of  its  own  premises,  and  in  relying  and  acting  upon 
the  presumption.  As  a  wharfinger,  offering  accommodations  to  the 
libelant's  vessel  for  compensation,  the  respondent  impliedly  undertook 
that  the  steamer  would  not  be  exposed  to  unnecessary  hazard  in  using 
the  part  of  the  premises  to  which  she  was  assigned,  arising  in  conse- 
quence of  any  concealed  obstruction  or  danger,  known  to  the  respond- 
ent, or  of  which  it  ought  to  have  knowledge,  the  existence  of  which 
those  in  charge  of  the  steamer  were  not  required  to  anticipate,  and  there 
was  a  breach  of  this  obligation  if  such  an  obstruction  existed,  Mersey 
Dock  Trustees  v,  Gihhs,  11  H.  L.  Cas.  686;  WendM  v.  Bapcter,  12  Gray, 
494;  Nkkerson  v.  Tirrelly  1,27  Mass.  236;  Smith  v.  Havemeyer,  86  Fed. 
Rep.  927.  Very  likely  the  respondent's  agent  believed  from  the  report 
of  the  diver  that  the  only  part  of  the  wreck  near  the  berth  assigned  the 
steamer  was  the  scow,  which,  with  22  feet  of  water  above  her,  at  a 
place  where  the  fall  of  the  tide  is  only  18  inches,  would  not  endanger  a 
vessel  of  the  Stroma's  draught,  even  if  she  were  moored  over  the  scow; 
and  undoubtedly  he  overlooked  the  probability  of  danger  from  the  spin- 
dle. But  he  should  not  have  permitted  the  steamer  to  be  berthed  where 
she  was  until  there  had  been  a  sufiiciently  careful  examination  of  the 
condition  of  the  wreck  to  demonstrate  that  she  could  be  berthed  there 
with  safety.  The  respondent  cannot  be  excused  from  responsibility  for 
the  consequences  of  its  own  remissness.  The  libelant  is  entitled  to  a 
decree  for  the  amount  of  its  loss.  The  decree  is  reversed,  Ind  the  cause 
remanded  with  instructions  to  ascertain  the  libelant's  loss,  md  to  decree 
for  the  libelant,  with  costs  of  the  district  court  and  of  this  )oxxtt, 
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^HB  Iowa* 

Monroe  v.  The  Iowa* 

(Dfotrlct  Caw%  P.  MasBochusetU.    May  96, 1899L) 

1.  Cabrisbs  ST  Bea— Stipulation  ExsicFTiiro  from  NBOLiasiroB. 

It  is  the  settled  law  of  the  federal  courts  that  an  express  stlpQlatlon  exempting 
a  common  carrier,  whether  foreign  or  domestic,  from  Uahilitj  for  losses  caused  by 
the  negligence  of  himself  or  his  servants,  is  contrary  to  publio  policy,  and  cannot 
be  enforced  against  the  shipper. 

8.  Same— (Contract  ot  Carriaob— Disptttxs  to  bs  Sbttlrd  Aooording  to  British 
Law. 

A  clause  in  the  tentract  providing  that  all  questions  arising  under  the  contract 
shall  be  settled  according  to  British  law  is  a  nullity,  as  an  attempt  to  impress  upon 
the  contract  a  construction  which  our  law  rejects  as  contrary  to  public  policy. 

8.  Same^Tramspobtation  of  Cattlb^Neoliobnt  Fittiko. 

Cattle  were  shipped  on  a  British  steamship  under  a  contract  which  provided  that 
the  ship  was  to  furnish  the  fittings  for  the  cattle,  but  the  shipper  was  to  assume 
all  risks  of  the  fittings,  the  ship  not  to  be  responsible  for  any  injury  to  the  cattle 
arising  from  any  cause,  and  all  controversies  to  be  decided  according  to  British  law. 
By  the  negligence  of  the  employes  of  the  ship,  part  of  the  fittings  were  not  snfll* 
oiently  secured,  which  fact  was  unknown  to  tne  shipper,  and  in  an  ordinary  gale 
they  gave  way,  and  some  of  the  cattle  were  killed.    Meld,  that  the  ship  was  Uable. 

In  Admiralty.     Libel  for  damage  to  cattle.     Decree  for  libelant. 
Proctor  &  Tappan  and  Paywa  E.  Tucker^  for  libelant. 
J.  D.  Bally  for  claimant. 

Nelbon,  District  Judge.  This  is  a  libel  in  admiralty  filed  by  Albert 
N.  Monroe,  an  e:cporter  of  cattle,  against  the  British  steamship  Iowa, 
of  the  Warren  line  of  transatlantic  steamers,  to  recover  for  damage  to 
cattle  on  a  voyage  from  Boston  to  Liverpool.  The  cattle  were  shipped 
under  a  special  contract  in  writing  between  the  steamship  company  and 
one  Hathaway,  made  in  Boston,  and  assigned  in  part  by  Hathaway  to 
Monroe,  the  provisions  of  which  were  expressly  assented  to  by  Monroe 
by  a  memorandum  indorsed  on  the  instrument  signed  by  his  agent. 
The  material  clauses  in  the  contract  relative  to  the  questiona  now  before 
the  court  are  the  following: 

''Ship  to  furnish  fittings.*'  "The  fittings  to  be  such  as  are  used  on  board 
the  steamships  of  our  line,  and  you  [the  shipper]  are  to  assume  all  risks  con- 
nected  with  said  fittings.  It  is  understood  that  you  approve  the  fittings  and 
ventilation  of  the  steamship  herein  referred  to,  and  that  you  will  not  require 
any  change  in  or  addition  to  said  fittings  and  ventilation.  Neither  tlie steam- 
ship, her  Hgents  nor  her  owners,  are  to  be  accountable  for  the  dangers  of  the 
seas,  or  accidents  to  fittings,  water  tanks,  machinery,  or  condensing  apparatus; 
nor  for  any  other  accidents;  nor  for  any  action  which  the  authorities  in  Eu- 
rope or  America  may  take  concerning  the  animals,  no  matter  what  may  be 
the  cause  or  consequence  of  such  action ;  nor  for  any  mortality  of  or  injury  to 
the  animals  for  any  cause;  nor  for  delay  in  sailing  caused  by  long  passage, 
necessary  repairs,  or  any  circumstances  beyond  our  control."  "AH  questions 
arising  on  this  contract  shall  be  decided  according  to  British  law.*' 

The  contract  also  prescribed  a  form  of  bill  of  lading  to  be  issued  for 
the  cattle,  containing  similar  exemptions  from  liability  on  account  of  the 
fittings.    The  steamship  sailed  from  Bosjton  on  the  afternoon  of  Tues- 
v.60F.no.7— 36 
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day,  April  12,  1887,  having  on  board  in  all  347  head  of  catUe,  232 
of  which  were  the  property  of  the  libelant  and  115  belonged  to  Hatha- 
way, Of  the  libelant's  cattle,  164  were  stowed  on  the  forward  main 
deck.  The  rest  of  his  cattle,  and  all  of  Hathaway's,  were  stowed  on  the 
spar  deck.  The  cattle  on  the  main  deck  were  confined  in  pens  on  each 
side  of  a  passageway  running  fore  and  aft,  each  pen  holding  four  ani- 
mals, with  cleats  nailed  to  the  deck  to  prevent  their  slipping. 

On  Wednesday  morning  the  ship  encountered  a  gale  from  N.  E.,  with 
a  beam  sea  on  the  port  side,  which  caused  the  ship  to  lurch  heavily  to 
starboard.  A  part  of  the  cargo  was  grain  in  bulk,  and  during  the  gale 
this  appears  to  have  shifted  to  starboard,  causing  a  considerable  list  on 
that  side,  and  increasing  the  lurching.  The  consequence  was  that  some 
of  the  pens  on  the  starboard  side  of  the  main  deck  gave  wa3%  the  stan- 
chions and  head  boards  came  apart,  the  cleats  on  the  deck  were  torn  off 
by  the  struggles  of  the  animals,  and  the  cattle  in  these  pens  were  thrown 
together  in  heaps.  Twenty-two  of  them  were  killed  outright,  before 
they  could  be  extricated;  others  were  so  badly  injured  that  they  had  to 
be  slaughtered  on  the  spot;  others  suffered  from  being  bruised  and 
maimed.  During  this  time  the  ship  was  steering  E.  S.  E.  and  S.  E.  by 
E.  i  E.  At  10:30  p.  m.  on  Wednesday,  being  then  weU  past  George's 
bank,  her  course  was  altered  to  S.  E.  by  S.,  bringing  the  sea  astern,  and 
from  that  time  the  roll  of  the  ship  to  starboard  ceased,  and  no  more 
trouble  was  experienced,  although  the  gale  continued  until  the  next  day. 

The  defense  is  that  the  loss  was  caused  by  the  perils  of  the  sea,  with- 
out any  negligence  on  the  part  of  the  master  or  oflBcers,  and  that  the 
owners  are  exempted  from  liability  by  the  terms  of  the  special  contract. 

There  can  be  no  doubt,  upon  the  evidence,  that  the  proximate  caupe 
of  the  loss  in  this  case  was  not  the  perils  of  the  sea,  but  was  the  insuffi- 
ciency of  the  cattle  fittings.  The  storm  was  of  no  unusual  violence,  but 
was  such  as  is  likely  to  be  met  with  in  any  transatlantic  voyage.  It 
was  entered  on  the  ship's  log  as  a  "moderate  gale."  In  regard  to  the 
fittings  this  appeared:  The  ship  had  carried  no  cattle  on  the  main  deck 
for  seven  months  prior  to  this  voyage.  In  the  mean  time  the  fittings 
had  been  taken  down  and  laid  away.  They  were  put  up  again  at  Bos- 
ton just  before  the  ship  sailed.  Most  of  the  pens  seem  to  have  been  put 
together  in  a  proper  manner,  and  held  together;  but  the  pens  that  broke 
away,  the  evidence  shows,  were  not  sufficiently  secured,  and  that  this 
was  the'fault  of  the  carpenters  in  doing  the  work.  The  defective  condi- 
tion of  the  pens  was  not  known  to  the  libelant  or  his  agents  when  the 
ship  sailed.  It  was  the  duty  of  the  officers  of  the  ship  to  see  that  this 
work  was  well  done,  and  everything  made  secure  and  safe  for  the  pro- 
tection of  the  cattle.  Their  failure  to  do  this  was  negligence  for  which 
the  ship  and  owners  are  responsible,  unless  they  are  protected  by 
the  exemption  clauses  in  the  contract.  Since  the  decision  of  the  su- 
preme court  in  Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Iris.  Cb.,  129  U. 
-S.  397,  9  Sup.  Ct.  Rep.  469,  the  law  of  this  country  upon  this  sub- 
ject, as  administered  in  the  federal  courts,  is  settled.  It  was  there  de- 
cided that  a  contract  made  in  this  country  for  the  carriage  of  goods  in 
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a  foreign  ship  to  a  foreign  port,  tinder  circumstances  similar  to  those  in 
this  case,  is  to  be  construed  in  the  courts  of  the  United  States  by  the 
law  of  this  country;  and  by  that  law  an  express  stipulation  by  a  com- 
mon carrier  for  hire,  whether  foreign  or  domestic,  that  he  shall  be  ex- 
empt from  liability  for  losses  caused  by  the  negligence  of  himself  or 
his  servants,  is  unreasonable,  and  contrary  to  public  policy,  and  cannot 
be  enforced  against  the  shipper.  So  far,  then,  as  the  exemption  clauses 
in  the  contract  in  this  case  were  intended  to  exempt  the  ship  and  owners 
from  liability  for  the  negligence  of  her  officers,  they  must  be  held  void, 
and  the  ship  liable  for  the  losses  incurred. 

The  libelant  is  entitled  to  recover  in  spite  of  the  clause  providing  that 
all  questions  arising  under  the  contract^  shall  be  decided  according  to 
British  law.  This  seems  to  be  an  attempt,  in  an  indirect  way,  to  stipu- 
late that  the  shipowner  shall  be  exempt  from  responsibility  for  the  neg- 
ligence of  his  servants,  since  the  British  law  is  supposed  to  uphold  such 
exemptions.  The  form  of  the  stipulation  is  immaterial,  and  as  its  pur- 
pose is  plainly  to  impose,  upon  a  contract  made  here,  a  construction 
which  our  law  rejects  as  contrary  to  public  policy,  it  must  be  held  to  be 
as  much  a  nullity  as  the  other  clauses,  which  in  express  terms  limit  the 
liability  of  the  owner.     T^e  Branijwd  (Hty,  29  Fed.  Rep.  373,  396. 

One  contention  of  the  libelant  was  that  the  master  of  the  ship  was 
negligent  in  not  earlier  heading  the  ship  to  the  southward,  to  avoid  the 
cross  seas.  In  justice  to  Capt.  Walters,  it  is  proper  to  say  that  it  ap- 
pears that  this  could  not  have  been  done  sooner,  without  passing  over 
George's  bank,  which  is  out  of  the  course  of  steamships  of  the  class  of 
the  Iowa,  and  where  such  vessels  never  go,  unless  driven  out  of  their 
course  by  stress  of  weather.  These  shoals  are  known  to  be  dangerous  on 
many  accounts,  and  he  was  entirely  justified  in  refusing  to  change  the 
course  of  the  ship  until  well  past  them.  Decree  for  the  libelant.  Case 
referred  to  an  assessor  for  the  assessment  of  damages. 


The  Olivb  Mount. 
(District  Cour%  D.  MaaaachuseUs.    May  27, 1803.) 

U  8AI.VAGE— DlSTBIBUnON  AMONG  BaLTORS— WhBN  ObJBOTION  TO  WlLL  HOT  LiB. 

Seamen,  who  authorized  the  owner  of  their  vessei  to  make  settlement  in  their 
behalf  of  all  olaims  for  salvage,  cannot,  after  the  settlement,  collect  against  the 
property  saved,  if  dissatisfied  with  the  share  of  the  award  allowed  them  by  such 
owner. 
S.  Bame— Remedy— Proper  Party  to  Sub. 

In  such  case,  their  remedy  is  by  libel  in  admiralty  against  the  owner  of  their 
own  vessel  to  recover  their  share  of  the  award. 

In  Admiralty.     Libel  for  salvage.     Dismissed* 
Bordman  Hcdl,  for  libelants. 
Frederic  Oanningham^  for  claimant* 
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Nelson,  District  Judge.  This  is  a  libel  by  four  seamen,  being  part  of 
fhe  crew  of  the  steam  tug  William  Sprague,  owned  by  the  Boston  Towboat 
Company,  against  the  bark  Olive  Mount,  for  salvage.  As  the  tug  was  ly- 
ing at  Scituate  on  the  evening  of  July  19, 1891,  the  attention  of  the  men 
in  chaise  was  attracted  by  a  bright  light  on  the  eastern  horizon,  and,  pro- 
ceeding out,  they  found  the  bark  Olive  Mount  on  fire,  and  abandoned 
by  her  crew.  By  the  exertions  of  the  officers  and  men  of  the  tug,  and 
by  the  use  of  her  steam  pump,  the  fire  was  extinguished,  and  the  vessel  > 

was  then  towed  into  Boston,  and  turned  over  to  the  towboat  company.  | 

The  owners  of  the  vessel  afterwards  paid  to  the  towboat  company  as 
salvage  $2,500,  or  one  half  of  the  value  of  the  property  saved,  and  the 
vessel  was  then  delivered  intcthe  possession  of  her  owners.  This  sum 
was  paid  and  receipted  for  as  full  compensation  for  the  salvage  services 
of  all  concerned,  and  it  is  agreed  by  the  libelants  to  be  a  proper  and 
sufficient  compensation  for  the  services  rendered.  The  libelants  after- 
wards made  demand  upon  the  company  for  their  share  of  the  reward, 
and,  the  company  refusing  to  pay  them  as  much  as  they  claimed,  they 
brought  this  suit  against  the  vessel. 

There  are  two  sufficient  reasons  why  this  libel  cannot  be  maintained: 

1.  The  evidence  shows  conclusively  that  the  libelants  expected  and 
authorized  the  company  to  make  the  settlement  in  their  behalf  of  all 
claims  against  the  vessel  for  salvage.  Three  of  them  testify  that  they 
expected  the  company  to  collect  the  salvage.  The  fourth  does  not  quite 
admit  this,  but  he  hardly  denies  it.  They  all  had  knowledge  of  the 
negotiations  going  on  between  the  owners  of  the  vessel  and  the  company 
for  the  settlement;  but  they  made  no  objections,  set  up  no  separate 
claim,  nor  asked  or  expected  to  be  consulted.  The  vessel,  also,  was  de- 
livered up  to  the  owners  without  objections  from  them.  They  claimed 
their  share  after  the  money  was  paid,  and  it  was  only  after  their  failure 
to  come  to  an  agreement  with  the  company  that  they  brought  this  suit. 
Their  demand  on  the  company  ratified  the  settlement,  even  if  no  pre- 
vious authority  had  been  given. 

2.  Their  remedy  is  against  the  towboat  company,  and  not  against  the 
vessel.  Two  cases  were  cited  in  support  of  this  suit,  {The  Britainy  1  W. 
Rob.  40,  and  The  Sarah  Jane,  2  W.  Rob.  110,)  in  which  Dr.  Lushing- 
TON  awarded  salvage  to  seamen,  although  full  salvage  had  been  paid  to 
the  owners.  These  cases  can  be  accounted  for  upon  the  ground  that  the 
limited  jurisdiction  of  the  admiralty  courts  in  England  at  that  time  did 
not  afford  any  remedy  to  seamen  by  suit  against  the  owners,  and  the 
law  courts  not  being  open  to  them,  there  was  no  way  to  protect  their 
rights  but  by  a  suit  against  the  vessel.  But  that  is  not  the  case  here. 
When  the  owners  of  a  vessel  which  has  performed  a  salvage  service 
make  a  settlement  with  the  owners  of  the  property  saved,  and  receive 
the  salvage,  the  crew  may  recover  from  them  a  due  share  of  the  reward 
by  a  libel  in  admiralty.  Studley  v.  Baker ,  2  Low.  205.  The  settlement 
was  a  just  one,  and  was  authorized  by  the  libelants,  and,  if  they  are  en- 
titled to  salvage  by  the  terms  of  their  employment,  they  can  bring  their 
suit  against  the  towboat  company  which  collected  it,  and  is  entirely  re- 
sponsible, and  they  should  have  done  so.     Libel  dismissed,  with  costs. 
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Smith  v*  Habbison  d  oL^ 
(dretctt  Cotifti  JU.  IX  PenrMyloanla.    Maj  81, 1898.> 

1.  DBlfURBAeB— <'CU8T0MABT  QUIOK  DISPATCH." 

Customary  quiok  dispatch  at  the  port  of  Philadelphia,  in  unloading  ft  eargo  of 
sugar,  roquires  the  use  of  platform  scales  to  weigh  toe  sugar,  when  the  eargo  is  to 
be  weighed  as  delivered, 
t.  Bamie^Dutt  ot  Chartbrbb. 

The  dutj  to  furnish  scales  adequate  to  give  the  degree  of  dispatch  contracted  for 
in  the  charter  is  incumbent  on  the  charterer,  although  the  weighing  is  done  by  the 
government 

libel  by  Gleorge  Smith,  master  of  the  vessel,  iigaiDst  Harrison,  Fiazier 
&  Co.  to  recover  demurrage  from  unloading  the  cargo  with  '*  customary 
quick  dispatch"  according  to  the  terms  of  the  charter.  Demurrage  al- 
lowed. 

Ourtis  TOUm,  for  libelant. 

Richard  0»  McMuririe^  for  respondents. 

Butler,  District  Judge.  The  suit  is  brought  to  recover  demurrage 
for  delay  in  receiving  a  cargo  of  sugar  at  this  port,  under  charter  dated 
December  10, 1889,  which  provides  that  "the  vessel  shall  be  discharged 
with  customary  quick  dispatch,"  and  that  "  for  every  day's  detention  by 
respondents'  fault  £35  sterling  shall  be  paid."  It  further  provides  that 
the  discharge  shall  be  at  such  wharf  as  the  charterers  designate.  The 
vessel  reached  Philadelphia  on  Saturday,  March  8, 1890,  and  after  entry 
at  the  customhouse,  reported  readiness  to  discharge.  On  the  following 
Monday  the  respondents  ordered  her  to  pier  No.  88  South  wharves, 
Inhere  she  docked  in  the  evening  of  that  day.  The  stevedore  (provided 
by  respondents  under  the  charter)  was  promptly  ready,  with  gear  erected 
to  discharge  from  two  hatches.  There  are  no  platform  scales  at  this 
pier,  and  the  sugar  was  consequently  weighed  on  temporary  scales 
set  up,  which  required  each  bag  to  be  separately  put  on  and  taken  off. 
This  method  of  weighing  is  inconvenient,  awkward,  and  so  slow  that 
the  sugar  could  not  be  taken  as  fast  as  put  off  from  a  single  hatch,  and 
consequently  but  one  was  used.  The  government  requires  such  cargoes 
to  be  weighed  before  leaving  the  wharf;  and  they  are  usually  weighed 
as  taken  from  the  vessel;  though  occasionally  permission  is  obtained  to 
deposit  them  on  the  wharf,  in  advance  of  weighing.  This  permission 
may  always  be  had  where  the  wharf  is  suitable  for  such  deposit.  The 
government  is  only  interested  to  see  that  they  are  not  removed  from  the 
wharf  until  the  weight  is  ascertained.  To  authorize  or  justify  such 
deposit,  the  wharf  must  be  covered,  (as  ihis  was,)  and  strong  enough  to 
support  the  weight.  Formerly  the  usual  method  of  weighing  was  that 
adopted  in  this  instance.  Within  a  few  years  past  the  large  refineries 
have  erected  platform  scales  upon  which  carts  and  drays  may  be  driven, 
and  the  sugar  weighed  as  rapidly  as  it  can  be  taken  from  two  or  more 
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hatches  of  the  vessel.  The  principal  part  of  the  sugar  brought  to  this 
port  of  recent  years  has  been  weighed  on  these  scales, — whether  un- 
loaded there  or  at  other  wharves  where  such  facilities  do  not  exist. 
Brokers  and  others  discharging  elsewhere  generally  convey  the  sugar  to 
these  scales  to  avoid  delay.  In  the  two  years  preceding  the  arrival  of 
this  cargo  the  respondents  weighed  395  cargoes  received  by  them  on  such 
scales,  as  against  22  cargoes  weighed  by  the  old  method.  The  proofs 
justify  a  conclusion  that  of  the  cargoes  brought  here  by  others  within 
the  same  period,  about  700  were  so  weighed  as  against  18  weighed  by  the 
old  method.  It  is,  I  think,  justifiable  to  say  that  19  out  of  20  of  the 
large  cargoes  coming  here  are  weighed  on  platform  scales.  The  govern- 
ment sets  up  temporary  scales  where  no  other  method  of  weighing  is 
provided  by  the  importer.  When  platform  scales  are  provided  at  the 
wharf  where  the  sugar  is  unloaded,  or  at  another  to  which  it  is  con- 
veyed for  weighing,  the  government  prefers  to  use  them,  as  it  thus 
saves  much  time  to  itself  as  well  as  to  others. 

In  the  view  I  entertain  of  the  case,  a  more  minute  statement  of 
the  facts  is  unnecessary.  As  already  seen,  the  charter  requires  "custom- 
ary quick  dispatch"  in  unloading.  The  signification  of  this  language  is 
well  settled.  It  is  the  usual  quick  dispatch  of  the  port  where  delivery 
is  to  be  made,  as  distinguished  from  the  common  or  usual  dispatch  em- 
ployed there.  It  requires  haste, —  the  ordinary  hasts  of  quick  dis- 
patch. The  subject  has  been  much  discussed,  and  the  following  cases 
may  be  cited:  Caraanego  v.  Wheeler ^  16  Fed.  Rep.  248;  Davis  v.  Pender- 
gast,  16  Blatchf.  567;  Keen  v.  Audenried,  5  Ben.  535;  WiUiams  v.  Theo- 
bald, 15  Fed.  Rep.  469;  Lindsay  v.  Ciisimano,  10  Fed.  Rep.  303;  Bjor- 
qaid  V.  Steel  Rail  Gross  Ends,  3  Fed.  Rep.  718;  Dam  v.  Wallace,  3  Cliff. 
123;  Kearon  v.  Pearson,  31  Law  J.  Exch.  1;  Dahl  v.  Ndsan,  L.  R.  6 
App.  Cas.  59;  Pyman  v.  Dreyfus,  24  Q.  B.  Div.  157. 
,  '  What  customary  dispatch  in  discharging  cargoes  of  sugar  requires — 
whether  the  use  of  modern  conveniences  for  weighing — need  not  be  con- 
sidered. That  customary  qaick  dispatch  does  require  the  use  of  such 
conveniences,  I  cannot  doubt.  It  is  difficult  to  see  how  the  dispatch 
can  be  hastened  in  any  other  way.  Possibly  it  might  by  setting  up 
several  temporary  scales,  but  this  would  require  a  large  force  of  men, 
would  occupy  considerable  space,  and  tend  to  embarrassment  and 
confusion.  It  is  not  probable  that  the  government  would  resort  to  this 
means  for  hastening  the  work.  The  only  reasonably  practicable  method 
of  securing  haste  is,  as  the  expert  witnesses  say,  by  the  employment  of 
platform  scales. 

The  dispatch  stipulated  for  in  the  charter  largely  influendes  the  freight- 
rate.  "Customary  quick  dispatch"  gives  the  charterer  a  1  wer  rate  than 
"customary  dispatch,"  and  I  cannot  doubt  that  when  th  5  respondents 
agreed  to  give  the  libelant  such  quick  dispatch  it  was  cont  mplated  that 
the  modem  facilities  for  weighing  should  be  employed.  The  specific 
governing  object  in  providing  such  facilities  is  to  save  time,  and  thus  dis- 
charge vessels  speedily.  Why  then  should  not  a  vessel  whicl  has  given  the 
charterer  the  benefit  of  quick  dispatch  rates  have  the  b(  nefit  of  such 
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faciKties?  It  may  be  said  tliat  it  is  the  government's  duty  to  furnish 
scales;  that  the  charterer  has  nothing  to  do  with  the  weighing.  To  a 
limited  extent  this  is  true;  but  his  obligation  requires  him  to  take  the 
cai^o,  as  delivered  from  the  ship,  and  if  it  is  to  be  weighed  as  received, 
(to  ascertain  his  obligations  to  the  government,)  instead  of  being  de- 
posited (wholly  or  in  part)  on  the  wharf,  his  duty  requires  him  to  see  that 
such  facilities  for  weighing  are  provided  as  will  enable  him  to  afford  the 
dispatch  which  he  has  bound  himself  to  give.  The  subject  does  not  re- 
quire extended  discussion  and  I  will  not  pursue  it.  I  hold  that  the 
"  customary  quick  dispatch  "  of  this  port,  in  the  discharge  of  sugar,  is  such 
dispatch  as  can  only  be  afforded  by  the  use  of  platform  scales  in  weigh- 
ing, where  the  cargo  is  to  be  weighed  as  delivered;  that  the  usual  cus- 
tomary method  of  weighing,  under  the  circumstances  stated,  is  by  the  use 
of  such  scales,  wherever  haste  is  required.  It  follows  that  the  libelant  i» 
entitled  to  demurrage.  I  will  not  undertake  to  determine  how  much; 
but  will  refer  the  question  to  a  commissioner  if  the  parties  do  not  agree 
about  it. 


The  Caledonia. 

Goldsmith  v.  Henderson  et  al. 

«  (IXstrict  Court,  D.  Maaaachusetts,    August  15, 18SS.) 

1.  Shippiito— Unsbawortht  Vebsbl— Weak  Shajt. 

Where  a  steazner's  propeller  shaft,  which  had  been  long  in  use,  broke  In  fair 
weather,  when  the  ship  was  under  ordinary  full  speed,  and  no  wreckage  lay  about 
or  rock  that  could  have  been  struck,  and  the  shaft  showed  no  flaw  on  subsequent 
eramination,  the  court  found  that  the  shaft  was  weak  before  the  vessel  left  port, 
and  held,  that  this  constituted  such  a  defect  as  to  render  the  ship  unseaworthy  at 
the  commencement  of  her  voyage,  and  her  owner  liable  for  damages  arising  out  of 
such  condition. 

9l  Same— Damaoeb— Delay— Loss  op  Weight. 

When  a  shipper  of  cattle  furnished  sufficient  provisions  to  last  during  an  ordi- 
nary voyage,  but,  owing  to  the  unseaworthiness  of  the  ship,  the  voyage  was  un- 
duly prolonged,  held,  that  the  ship  was  liable  for  the  shrinkage  in  the  weight  of 
the  cattle  occasioned  by  lack  of  provisions. 

3.  Same— Fall  in  Market  Pbice. 

In  the  usual  course  of  the  business  of  shipping  cattle  abroad,  they  are  sold  im- 
mediately on  arrival,  which  fact  was  known  to  the  ship  agent  when  the  contract 
for  transportation  was  signed.  Owing  to  the  unseaworthiness  of  a  ship,  the  voy- 
age was  prolonged  20  days,  during  which  the  market  price  of  the  cattle  f  elL  Held, 
that  the  ship  was  liable  for  the  shipper's  loss  caused  by  the  faU  in  the  market 
price. 

In  Admiralty.  Libel  by  shipper  of  cattle  for  damj^es  arising  out  of 
the  breaking  of  the  shaft  of  the  steamship  Caledonia.  Decree  for  libel- 
ant.    Affirmed  on  appeal,  43  Fed.  Rep.  681. 

Henry  M.  Rogers  and  Warren  K,  Bhdgett^  for  libelant. 

WiUiam  G,  Russell  and  George  Putnam,  for  claimunts. 

.  Nelson,  District  Judge.  The  Caledonia  sailed  from  Boston,  June  15, 
1885,  and  on  Jun^  24,  when  nine  days  out»  her  propeller  shaft  broke  in 
the  stern  tube,  and  the  machinery  was  disabled..    The  rest  of  the 
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voyage  was  performed  under  sail,  and  she  arrived  at  Deptford,  July 
20th,  being  20  days  beyond  her  usual  passage.  The  cattie  were  put 
on  short  allowance,  and  were  landed  in  an  emaciated  condition.  It 
appeared  that  the  ship  experienced  no  rough  weather  on  her  passage 
previous  to  the  accident,  and  that  the  breaking  of  the  shaft  occurred  in 
tine  weather;  that,  at  the  time  of  the  accident,  she  was  under  ordinary 
full  speed;  that  there  was  no  wreckage  floating  about  to  indicate  that 
the  ship  struck  any  submerged  bulk,  and  no  reef  or  rock  could  have 
been  struck.  It  also  appeared  that  the  propeller  shaft  had  been  14 
years  in  use.  On  her  previous  trip  out,  the  ship  had  encountered  severe 
gales.  Upon  examination  of  the  breakage  in  England,  no  flaw  was  dis- 
covered. Upon  these  facts  I  find  that  the  shaft  must  have  become 
weakened  from  long  use,  and  broke  from  that  cause,  and  that  this  weak- 
ness existed  at  the  time  the  ship  left  Boston,  and  constituted  such  a  de- 
fect as  to  render  the  ship  unseaworthy  at  the  commencement  of  her  voy- 
age; and  that  the  exception  in  the  bill  of  lading  of  perils  of  the  sea,  and 
damage  by  delays  and  defects  of.  machinery,  was  no  limitation  on  the 
warranty  of  the  seaworthiness  of  the  ship,  at  the  commencement  of  the 
voyage.  I  find  that  there  was  no  fault  on  the  part  of  the  ship  in  not 
accepting  assistance  from  other  vessels  spoken  after  the  accident.  Upon 
the  question  of  damages,  it  appeared  by  the  agreement  of  the  i>arties,  in 
lieu  of  a  reference  to  an  assessor  to  assess  the  damages,  that  the  whole 
amount  of  damages  suffered  by  the  libelant  arose  from  two  sources  of 
loss, — shrinkage  in  weight  from  the  protracted  voyage,  and  fall  in  the 
market  value  of  the  cattle  during  the  delay  in  arrival;  and  that  these 
two  causes  together  made  the  loss  $7,850,  and  that  one  half  thereof} 
$3,925,  was  to  be  attributed  to  each  cause. 

The  steamship  company  claimed  that  the  shrinkage  in  weight  was 
caused  by  the  failure  of  the  libelant  to  provide  sufScient  provisions  for 
the  cattle  during  the  voyage.  Upon  this  point  I  find  that  the  libelant 
provided  sufficient  provisions  for  a  voyage  of  the  usual  length,  and  that 
was  all  which,  by  the  usage  of  the  business,  he  was  bound  to  provide, 
and  that  the  shrinkage  in  weight  was  owing  to  the  giving  out  of  the  pro- 
visions in  consequence  of  the  delay  in  arrival,  for  which  the  steamship 
company  is  responsible. 

The  steamship  company  also  claimed  that,  as  a  matter  of  law,  it 
should  not  be  held  responsible  for  the  fall  in  market  value.  But  as  it 
appeared  in  evidence  that  the  cattle  were  not  to  be  sold  until  their  ar- 
rival at  Deptford,  and  were  to  be  sold  immediately  upon  their  arrival, 
and  that  this  was  the  usual  course  of  the  business  of  shipping  live  cattle 
by  steamship  line  from  Boston  to  Deptford  for  the  London  market,  and 
that  this  was  known  to  the  agents  of  the  steamship  line  at  the  time  the 
contract  between  the  parties  was  executed  and  the  bill  of  lading  was 
signed,  I  am  of  opinion  the  steamship  company  is  responsible  for  the 
loss  by  the  fall  in  the  market,  as  well  as  by  shrinkage  in  weight,  and  is 
liable  for  the  whole  amount  of  the  libelant's  damage  from  both  causes. 
Decree  for  the  libelant  for  |7,850|  and  interest  from  the  filing  of  the 
libel,  and  for  costs. 
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BsAin)  d  ol.  V.  Thb  Favobixb. 

iDisMet  Court,  D.  Waahlnaton,  W.  D.    Hay  It,  189S.) 

Tuo8  AND  Tows— Nboligenoe— Unbbiwobtht  Tow. 

When  a  scow  in  tow  of  a  tng  careened  and  lost  overboard  her  deck  load  of  brick, 
and  the  court  found  that  the  leaky  and  unseaworthy  condition  of  the  scow  was  the 
cause  of  the  accident,  but  also  that  the  master  of  the  tug  had  not  made  the  usual 
examination  to  ascertain  her  condition-before  undertaking  to  tow  her,  it  was  Tield 
that  both  tug  and  tow  were  in  fault,  and  the  owner  of  the  soow  should  recover 
against  the  tug  but  half  his  loss. 

In  Admiralty.     Libel  to  recover  damages  for  n^ligent  towage. 
A.  J.  Harden,  for  libelant. 
Crowley  &  SvUivariy  for  claimant. 

Hanford,  District  Judge.  This  is  a  suit  brought  to  recover  damages 
for  the  loss  of  a  scow  load  of  brick,  on  the  ground  of  negligence  and  un- 
skiUfulness  on  the  part  of  the  master  of  the  steamer  in  towing  the  scow, 
causing  said  loss.  The  libelants  were  owners  of  the  scow  and  cargo. 
They  employed  the  steamer  to  tow  the  scow,  loaded  with  brick,  a  dis- 
tance of  16  or  17  miles,  from  the  brickyard  to  Tacoma.  In  order  to 
take  advantage  of  the  tides  the  steamer  went  for  the  tow,  and  started 
with  the  same  on  the  trip  to  Tacoma,  in  the  night.  After  making  a 
distance  of  about  seven  miles,  as  the  scow  appeared  to  be  filling  with 
water,  the  master  attempted  to  run  her  upon  the  beach  to  save  her,  but 
before  he  could  accomplish  his  purpose  the  scow  careened  so  that  the . 
brick  which  were  loaded  upon  her  deck  were  dumped  into  the  water  and 
entirely  lost.  The  mishap  occurred  in  fine  weather  and  in  smooth  wa- 
ter. The  leaky  and  unseaworthy  condition  of  the  scow  was  the  sole 
cause  of  it,  and  for  ttiis  the  libelants,  who  loaded  her  and  sent  her  upon 
the  venture,  must  be  held  to  be  primarily  responsible.  But  the  loss 
could  not  have  occurred  if  the  steamer  had  left  her  moored  as  she  was 
at  the  brickyard'.  The  master  relied  upon  an  assurance  given  by  an  em- 
ploye  of  the  libelants  that  he  had  on  the  day  previous  let  the  water  out 
of  the  scow,  and  that  she  was  all  right,  and  towed  her  away  without 
making  the  usual  examination  to  ascertain  her  actual  condition.  Had 
he  acted  with  ordinary  care  and  prudence  the  loss  would  not  have  oc- 
curred while  the  property  was  in  his  charge,  and  for  his  neglect  in  this 
respect  he  is  in  part  responsible  for  the  consequent  damage.  According 
to  the  rule  in  admiralty  the  loss  must  be  shared  by  all  who  were  contrib- 
utors towards  producing  it.  I  find  from  the  evidence  that  83,000  brick 
were  lost,  the  market  value  of  which  at  Tacoma  was  $9  per  1 ,000.  The 
»  cost  of  transportation  would  have  been  40  cents  per  1,000.  Deduct  this 
expense  from  the  value  of  the  brick,  and  the  difference  will  be  the  whole 
loss.  A  decree  will  be  entered  in  fiavor  of  the  libelant  for  one  half  of 
said  amount,,  and  costs. 
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Scows   8,  16,  AND-  17. 
iiTJCKENBACH   V.  SOOWS  3    AND   16. 

Same  v.  Scow  17. 

(District  Court,  8.  D.  New  York.    April  80, 1893.) 

tiAiiVAOE— Soows  Adrift  in  Gale— Towaob  to  Port. 

Four  Bcows,  employed  In  carrying  refuse  from  New  York  to  the  dumping  grounds 
outside  of  Bandy  Hook,  were  blown  out  to  sea  in  a  violent  gale.  Two  men  were 
aboard  each  scow.  Tugs  went  out  to  search  for  them,  but  were  unable  to  find  them, 
and  could  not  have  brought  them  in  if  they  had  been  found,  so  heavy  was  the 
weather.  Libelant's  tug  Xuckenbach,  a  powerful  seagoing  vessel,  worth  $60,000, 
and  carrying  a  crew  of  11  men,  then  put  out  from  New  York,  and,  on  one  trip,  dis- 
covered two  of  tbe  scows  60  miles  from  Bandy  Hook,  and,  on  a  second  attempt, 
found  a  third  70  miles  at  sea.  These  were  brought  safely  into  port;  the  fourth 
scow  was  never  recovered.  The  three  scows  would  in  all  probability  have  been 
lost  but  for  the  Luckenbach.  The  latter  was  the  only  boat,  save  one,  capable  of 
rendering  the  service,  and  that  one  was  unsuccessful.  The  work  was  of  unusual 
difficulty,  and  was  attended  with  danger  to  the  tug.  Held,  that  the  libelant  should 
receive,  as  salvage,  one  third  of  126,000,  the  value  of  tbe  scows. 

In  Admiralty.     Libel  by  Lewis  Luckenbach  against  certain  scows. 
Decree  for  libelant  for  salvage. 
Peter  S.  Carter^  for  libelant. 
CarpefiiUr  <k  Moakerj  for  claimants. 

Brown,  District  Judge.  On  the  morning  of  Tuesday,  January  26, 
1892,  four  scows  known  as  Nos.  3,  5, 16,  and  17,  employed  in' carrying 
refuse  from  New  York  to  the  dumping  grounds  outside  of  Sandy  Hook, 
.  got  adrift  in  a  violent  gale  from  the  northwest.  The  tug  Webster  which 
had  in  charge  Nos.  5  and  17,  had  fouled  her  propeller  with  the  hawser 
leading  astern,  and  had  become  disabled;  and  the  tug  Nichols,  having 
charge  of  scows  Nos.  3  and  16,  after  vainly  endeavoring  to  assist  the 
Webster  and  her  tow,  was  obliged  to  leave  her  own  scows  at  anchor  in 
order  to  get  water.  In  the  increasing  gale  of  the  morning,  the  anchors 
dragged  and  all  the  scows  were  carried  out  to  sea.  When  this  became 
known  in  the  harbor,  some  tugs  soon  after  noon  went  ou%  to  rescue  them, 
but  after  going  a  few  miles  outside  of  Sandy  Hook  found  the  weather  so 
heavy  that  their  efforts  would  be  useless,  even  if  the  scows  should  be 
found,  and  accordingly  returned  without  having  seen  them.  On  Tues- 
day night  the  libelant's  tug,  the  Edgar  F.  Luckenbach,  with  11  men, 
officers  and  crew,  a  large  and  powerful  seagoing  boat,  fitted  for  such 
emergencies,  and  of  the  value  of  $60,000,  was  got  in  readiness  and  left 
Atlantic  Basin  at  about  midnight.  The  weather  was  extremely  heavy; 
but  at  about  9  o'clock  a.  m.  on  the  27th,  scows  Nos.  3  and  1&  were 
found  about  60  miles  outside  of  Sandy  Hook,  and  brought  into  the  At- 
lantic Basin  a  little  before  midnight  of  the  27th.  Neither  of  the  other 
two  scows  having  in  the  mean  time  been  discovered  by  the  three 
other  tugs  that  had  put  out  for  them,  the  Luckenbach  about  midnight 
of  the  27th  started  out  again,  and  at  about  10  o'clock  of  the  foUowing 
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morning  discovered  No.  17  about  70  miles  from  Sandy  Hook,  and  suc- 
ceeded in  briDging  her  into  Atlantic  Basin,  where  she  arrived  about 
1  o'clock  on  Friday  morning. 

Towards  midnight  of  the  27th  the  wrecking  tug  Chapman,  well 
equipped  for  such  service,  also  went  out  in  search  of  No.  6  and  No.  17, 
at  about  the  same  hour  that  the  Luckenbach  left  the  second  time.  She 
saw  notliing  of  either  scow,  turned  about  some  10  or  15  miles  short  of 
the  distance  the  Luckenback  went,  and  returned  unsuccessful.  The 
owner  of  the  Luckenbach  sent  out  another  tug  to  find  No.  5.  She  was 
not  found,  but  was  carried  far  out  to  sea;  and  on  the  morning  of  Feb- 
ruary 1st,  a  week  after  she  had  got  adrift,  she  was  sighted  about  100 
miles  to  the  eastward  of  Cape  Henlopen,  and  the  two  men  on  board  of 
her  were  taken  off  by  a  steamer  bound  for  Philadelphia.  No  attempt 
was  made  to  tow  the  scow  into  port.  A  week  later,  being  still  afloat 
and  coming  near  causing  a  collision  with  a  sailing  vessel,  she  was  set 
on  fire  by  the  latter  and  presumably  destroyed.  The  River  Mersey^  48 
Fed.  Rep.  686. 

In  the  Case  of  Scows  Nos.  9,  16,  and  24,  45  Fed.  Rep.  901,  this  court 
in  a  somewhat  analogous  case  allowed  a  salvage  award  of  25  per  cent, 
upon  $20,000,  the  value  of  the  scows  recovered,  the  salving  tug  being 
worth  $15,000.  The  case  was  regarded  as  an  extraordinary  one,  both 
as  respects  the  peril  of  the  scows  and  of  the  persons  on  board,  and  the 
heroism  of  the  salvors.  In  the  present  case  scows  Nos.  3  and  16  were 
worth  $16,000;  and  scow  17,  $10,000.  The  claimants  tendered  25  per 
cent,  of  those  amounts,  which  the  libelant  declined  to  accept.  The 
only  question  litigated  is  whether  the  circumstances  are  such  as  to  en- 
title the  libelant  to  a  larger  award. 

A  fair  consideration  of  all  the  circumstances  seems  to  me  to  justify 
the  conclusion  that  the  Luckenbach  is  entitled  to  a  somewhat  larger 
award  than  was  made  even  in  the  case  cited.  The  value  of  the  tug 
employed  was  four  times  as  great  in  this  case  as  in  that;  the  service  was 
three  times  as  long;  and  the  difficulties  were  prolonged  in  proportion. 
To  the  fury  of  the  seas  was  added  extreme  cold,  which  covered  with  ice 
both  the  tug  and  scows.  The  seas  washed  over  the  tug  at  stem  and 
stern.  Onesea  nearly  carried  overboard  the  mate;  and  the  ice  rendered 
extremely  difficult  and  dangerous  .the  handling  of  hawsers  and  the  nec- 
essary movements  upon  deck  in  the  rolling  and  pitching  of  the  tug. 
Towing  in  such  cold  weather  exposed  the  Luckenbach  to  peril;  and  in 
case  of  any  mishap  through  the  breaking  of  the  machinery  or  the  foul- 
ing of  the  hawser,  or  the  unavoidable  racing  of  the  engines,  or  in  ma- 
neuvering with  the  scows,  the  peril  of  the  Luckenbach  would  have  been 
extreme. 

For  the  claimants  it  is  insisted  that  these  dangers  are  more  fanciful 
than  real;  that  the  Luckenbach  was  built  and  equipped  for  precisely  such 
service,  and  was  able  to  render  it  without  danger  or  risk  other  than 
such  as  was  incident  to  her  ordinary  movements;  that  neither  the  crew 
of  the  tug,  nor  the  men  on  the  scows,  suffered  any  hardship;  that  no 
skill  was  shown  or  required  in  taking  the  scows  into  port;  that  the  tug 
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lost  little  time  that  would  in  fact  have  been  othenviBe  employed;  that 
the  scows  were  not  derelict,  but  had  each  two  men  on  board;  and  that 
without  their  assistance  the  scows  could  not  have  been  saved,  because 
no  line  or  hawser  could  have  been  got  on  board  of  them;  that  the  scows 
could  not  have  foundered,  or  capsized,  or  been  swamped;  and  that  the 
danger  of  collision  with  other  vessels  was  too  slight  for  consideration. 

While  these  objections  have  been  forcibly  urged  with  a  view  to  reduce 
the  libelant's  claim,  they  seem  to  me  not  sufficient  to  detract  from  the 
very  high  merit  of  the  service.  The  fact  that  the  Luckenbach  was  one 
of  a  very  few  harbor  boats  suitably  equipped  and  able  to  render  this 
service,  rather  adds  to  her  merit  than  detracts  from  it,  (^Ooast  Wrecking  Co, 
V.  Phoenix  Ins.  Co.,  20  Blatchf.  567,  668, 13  Fed.  Rep.  127 j)  for  without 
such  boats  and  the^xpense  of  maintaining  them ,  the  property  must  in  such 
cases  be  lost  altogether.  The  only  other  boat  shown  to  have  been  avail* 
able  and  reaUy  fitted  for  the  service  was  the  Chapman,  and  her  ef!brts 
were  unsuccessful.  Three  other  tugs  made  attempts  and  abandoned 
them,  though  from  the  recent  Case  of  Scows  No.  9,  etc,  above  cited, 
the  hope  of  a  very  considerable  award  was  held  out  to  them  if  they  were 
successful.  That  the  Luckenbach  should  have  found  all  three  of  these 
boats  and  all  the  other  tugs  have  found  none,  is,  moreover,  the  strong- 
est evidence  of  her  skill.  No.  6  was  not  fotind  by  any  of  the  other  tugs; 
and  a  fortnight  afterwards,  though  obser\'ed  by  three  different  vessels 
far  out  at  sea,  she  was  not  deemed  worth  saving,  and  was  finally  de- 
stroyed. The  evidence  leaves  no  reason  to  suppose  that  any  better  for- 
tune would  have  attended  the  other  three  scows,  and  probably  all  would 
have  been  lost,  had  they  not  been  found  by  the  Luckenbach.  She 
brought  them  in  unharmed. 

That  the  Luckenbach  escaped  mishap  and  injury,  does  not  prove  the 
difficulties  to  be  exaggerated  or  the  dangers  fanciful;  but  shows  rather 
excellence  in  her  equipment,  and  skill  in  her  management.  The  whole 
trouble  originated  in  the  fouling  of  the  Webster's  hawser  in  a  much 
milder  sea.  While  towing  in  such  heavy  weather,  the  danger  of  foul- 
ing the  hawser  and  of  breaking  the  shaft  from  racing,  are  well  recognized. 
Tke  Lovetandy  5  Fed.  Rep.  107.  The  scows  would  not  indeed  sink  un- 
less they  first  sprang  a  leak;  but  upon  any  sudden  leak  on  one  side, 
they  would  be  speedily  capsized,  with  a  loss  of  the  lives  of  the  men  on 
board. 

On  the  whole  the  case  appears  to  be  one  in  which  the  Luckenbach 
rendered  a  service  which  no  other  boat  was  able  to  perform.  When  the 
enterprise  of  the  whole  port  was  challenged,  she  alone  d^jsplayed  the 

ccess.     Her 

with  a  skill 

saving  the 


skill,  equipment,  fortitude  and  perseverance  necessary  to  s 
work  was  attended  by  unusual  difficulty;  it  was  conductec 
and  persistence  which  no  other  vessel  evinced;  and  beside 
lives  of  those  on  board,  she  rescued  three  of  the  four  scov  s  from  what 


would  in  all  probability  have  proved  a  total  loss.  One  Ithird  of  the 
value  of  the  scows  saved  will,  I  think,  be  a  proper  and  wel  >deserved  al- 
lowance, amounting  in  one  case  to  $5,333.33;  and  in  he  other  to 
|3y333.33,  for  which  decrees  may  be  entered,  with   co£  s*      Of  the 
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amounts  awarded  one  third  in  each  case  will  go  to  the  captain  and  crew, 
and  two  thirds  to  the  owners  of  the  boat;  of  the  one  third,  $200  in  the 
first  case  and  $100  in  the  second,  are  awarded  to  the  master,  and  the 
rest  distributed  among  the  master,  officers,  and  crew  in  proportion  to 
their  wages* 


Cab  Float  No.  6. 

Jones  et  ol.  v.  Cab  Float  No.  S. 

(putrid  Ciyu/rt,  8.  D.  New  York.    AprU  38. 180%) 

BAI.TAOS— BsACsnro  Lsakt  Float—Exobssitb  Sbccritt— Costs. 

a  float  with  loaded  can,  while  in  tow  of  a  large  tug,  got  on  rooks.  After  floa^ 
ing,  she  was  found  to  be  leaking  badly,  and  the  tug  started  to  beach  her.  Two 
smaller  tugs  were  employed  for  some  10  or  15  minutes  in  keeping  the  float  straight, 
and  in  landing  her  in  shallow  water,  where  the  large  tug  oouid  not  go.  The  owners 
of  the  float  settled  with  the  second  tug  to  arrive  for  $1S».  Held^  that  the  tug  first 
to  assist  should  receive  $200 ;  but  as  no  demand  had  been  made,  and  as  seourity  had 
been  exacted  in  the  sum  of  $5,000,  costs  were  refused. 

In  Admiralty.     Libel  by  Richard  Jones  and  another  against  Car  Float 
No.  6.     Decree  for  libelants  for  salvage. 
Alexander  &  Ashy  for  libelants. 
Wingy  Shoudy  <k  Putnam  and  Mr.  BurUngJuim^  for  claimant* 

Brown,  District  Judge.  On  September  17,  1891,  about  7  o'clock  a. 
M. ,  while  the  tug  Intrepid  was  towing  car  float  No.  5  with  loaded  cars 
from  Wilson's  Point  to  New  York,  the  float,  through  the  parting  of  the 
hawser,  got  aground  on  the  rocks  at  Pot  Gove  in  Hell  Gate.  When  floated 
off  she  was  found  to  be  leaking  so  much  that  the  tug  deemed  it  prudent 
to  take  her  as  speedily  as  possible  to  the  flats  to  the  eastward  of  the 
Brothers  islands.  On  approaching  North  Brother  the  float  was  yawing 
badly  through  partly  filling,  and  signals  were  sounded  by  the  Intrepid, 
calling  for  assistance,  to  which  the  tugs  Curtis  and  Spray  responded  im- 
mediately. The  Spray  having  previously  passed  the  float  and  observed 
her  condition,  recognized  the  necessity  of  beaching  her  at  once,  and  of 
keeping  her  straight  while  passing  the  North  Brother;  and  she  accord- 
ingly went  alongside  the  float  at  once,  without  stopping  for  any  prior  in- 
terview with  the  master  of  the  Intrepid,  which  was  ahead  on  a  hawser. 
The  Curtis  not  knowing  the  condition  of  the  float,  went  alongside  the  In- 
trepid and  bargained  with  the  master  to  assist  the  float  ^^around  the 
point"  for  $10;  and  thereupon  took  hold.  The  float  was  soon  beached 
upon  the  flats  by  the  aid  of  the  two  tugs  in  shallow  water,  where  the  In- 
trepid could  not  go;  and  afterwards  the  master  offered  to  audit  the  bills 
of  each,  which  was  declined.  On  the  same  day  the  owners  of  the  Spray 
filed  this  libel  for  salvage. 

I  do  not  credit  the  evidence  of  the  claimants  that  the  pilot  of  the  Spray 
was  told  that  he  was  not  wanted  before  he  went  to  the  float,  or  was  or- 
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dered  off  after  he  got  there.  The  master  of  the  Intrepid,  who,  it  is  said, 
gave  those  orders,  has  not  been  called  as  a  witness,  nor  is  any  sufficient 
reason  given  for  not  producing  him.  His  supposed  order  to  the  Spray 
to  go  away  is  sufficiently  accounted  for  by  his  order  to  cast  off  the  haw- 
ser; and  the  weight  of  evidence  is  clear  that  the  Spray  did  not  go  along- 
side the  Intrepid  at  all,  but  went  at  once  to  the  float  and  took  charge  of 
her  management.  Nor  is  it  probable  that  if  the  master  had  oi-dered  him 
away  from  the  first,  he  would  have  offered  to  audit  his  bill  after  the 
service. 

The  assistance  desired  was,  however,  comparatively  slight;  namely, 
some  10  or  15  minutes'  service  in  keeping  the  float  straight  and  beach- 
ing her  upon  the  flats  a  little  to  the  eastward.  If  the  Spray's  services  had 
not  been  expected  by  the  master  of  the  Intrepid,  his  bargain  with  the 
pilot  of  the  Curtis  would  evidently  be  a  piece  of  cunning  approaching 
imposition;  if  so,  it  was  voluntarily  compensated  for  by  the  owners  after- 
wards, by  the  allowance  to  the  Curtis  of  $125,  for  her  services.  It  seems 
to  me  probable,  however,  that  the  master  of  the  Intrepid,  seeing  that  the 
Spray  was  going  alongside  the  float,  bargained  with  the  Curtis  for  $10 
as  for  a  merely  additional  service  besides  that  of  the  Spray;  for  the  weight 
of  testimony  shows  that  the  Spray  came  up  to  the  float  first.  The  services 
of  either  boat  alone  would  probably  have  been  sufficient;  but  the  cir- 
cumstances were^such  that  the  master  might  well  have  thought  best  to 
avail  himself  of  the  offer  of  both.  The  Spray  having  arrived  a  little  ear- 
lier, and  having  in  reality  acted  as  principal  as  between  the  two,  should 
be  allowed  more  than  the  Curtis.  Two  hundred  dollars  will,  J  think,  be 
a  sufficient  and  appropriate  compensation,  {The  Jos.  Rvmsey^  40  Fed. 
Rep.  909;)  but  as  the  libel  was  filed  immediately,  and  without  demand, 
and  as  security  in  the  sum  of  $5,000  was  required,  the  decree  must  be 
without  costs. 


lUE  noANOEj:. 
Leathem  et  al.  v.  The  Boakoeb. 

(District  C(mrU  E.  JQ.  Wisconsitu    May  16, 1893.) 

1.  Salvage— C0NTBA.0T. 

A  contract  to  pay  for  salvage  service  a  fixed  price  absolutely,  without  respect  to 
success  or  failure,  does  not  chan^ice  the  character  of  the  service.  It  remains  a  sal- 
vage service,  but  the  measure  of  compensation  is  gauged  by  the  contract,  and  not 
by  the  danger  encountered,  or  the  value  of  the  property  salved. 

2.  Balvaoe—Jurisdiotion— LiBH. 

A  contract  to  pay  a  fixed  price  for  a  salvage  service,  in  any  eveift,  does  not  affect 
the  admiralty  jurisdiction,  nor  the  lien  granted  by  the  maritimf 
service. 
8.  Salvage— Fraudulent  Contbaot. 

A  contract  between  the  salvors  and  the  owner  of  the  ship,  for  ( 
able  in  respect  of  the  ship,  and  for  a  larger  sum  payable  in  respelt  of  the  un'der- 
writers,  is  tainted  with  fraud,  and  will  not  be  enforced. 
4.  Salvage— Master's  Certificate— Fraud. 

Settlements  by  the  master,  deliberately  and  fairly  made,  are  m\  leld.    But  such 
settlements,  made  pursuant  to  and  in  furtherance  of  a  contract  tf 
writers,  wiU  not  be  sustained. 
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6.  SALYAGBh-lNBTFIOIBHOT  OF  WbBOKINO  OUTFIT— HlllINO  BY  THB  DaT. 

Ctompensatlon  o«nnot  be  abated  for  iDeffloienoy  of  wrecking  material  hired  at  a 
fixed  price  by  the  df^,  and  subject  to  discharge  at  the  will  of  the  master.    Retain- 
ing the  service,  the  contract  compensation  must  be  paid. 
iSylUzbvs  Jyy  the  Court) 

In  Admiralty.     Libel  by  John  Leathern  and  others  against  the  pro- 
peller Roanoke  for  salvage.     Decree  for  libelants. 
M.  C.  KrausCy  for  libelants. 
F.  M.  Hoytj  for  respondeat. 

Jenkins,  District  Judge.  The  propeller  Roanoke,  laden  with  lumber, 
on  the  evening  of  the  8th  day  of  August,  1891,  set  out  on  a  voyage 
from  the  port  of  Menominee,  Mich.,  to  the  port  of  Chicago,  111.  Leav- 
ing her  dock,  and  in  winding  to  go  out,  she  struck  upon  a  sunken  ledge 
of  rocks,  owing  to  the  displacement  of  a  buoy;  stove  a  hole  26x20 
inches  in  her  bottom,  on  the  starboard  side  near  the  keel,  and  some  30 
feet  forward  of  her  stern;  and  sank  in  12  feet  of  water.  The  deck  load 
was  removed  upon  lighters  and  taken  ashore.  The  master  thereupon, 
on  the  9th  day  of  August,  hired  of  the  libelants  a  steam  pump,  which 
was  placed  upon  the  vessel,  the  libelant  Leathem  accompanying  it  and 
superintending  its  operation.  The  vessel  was  floated,  towed  alongside 
the  dock,  when,  in  consequence  of  an  obstruction  in  the  hole  getting 
free,  she  again  filled  and  sank  in  10  feet  of  water.  The  one  pump  be- 
ing insufficient,  a  second  and  smaller  pump  of  the  libelants  was  engaged, 
and,  on  the  10th. of  August,  placed  in  position  on  the  vessel.  Both 
pumps  proving  inadequate  to  the  task  of  raising  the  vessel,  a  third  pump 
was  procured  of  other  parties  on  th^  13th  of  August,  and,  by  the  com- 
bined action  of  the  three,  the  vessel  was  raised  on  the  14th  day  of  Au- 
gust. The  cai^o  was  removed,  and  the  hole  battened  up  with  bags  filled 
with  sawdust,  and  planks  braced  against  the  deck.  The  vessel  then,  on 
the  15th  August,  proceeded  for  repairs  to  Milwaukee,  having  the  two 
pumps  of  the  libelants  aboard,  and  at  work  to  keep  her  free.  At  mid- 
night, on  the  15th  August,  when  some  three  miles  off  Sheboygan,  the 
water  was  found  to  be  gaining,  coming  up  nearly  to  the  fire-hole  door. 
The  libelant  Leathem  was  aroused  from  ^eep,  took  charge  of  the  opera- 
tion of  the  pumps,  working  them  beyond  their  ordinary  capacity,  and 
succeeded  in  lowering  the  water  in  the  hold,  and  keeping  it  from  the 
fires.  The  vessel  was  headed  for  Sheboygan,  and  reached  that  port  at 
8  A.  M.  on  the  16th  August.  She  made  fast  to  the  dock,  and  about  10 
A.M.  listed  to  starboard,  and  sank  in  12  feet  of  water.  This  was  caused 
by  -the  plugging  in  some  way  escaping  from  the  hole  in  the  vessel. 
Various  attempts  between  the  17th  and  26th  August  were  made  to  right 
the  vessel.  She  was  raised  several  times,  but  would  at  once  list  to  one 
side  and  sink.  Another  pump  was  procured  from  Milwaukee,  and 
placed  on  the  vessel  on  the  26th  August,  and  on  the  28th  of  August  the 
vessel  was  raised,  but,  while  the  dry  dock  was  being  made  ready  to  re- 
ceive her,  she  listed  to  the  port  side  and  sank,  throwing  the  boiler  of 
one  of  the  pumps  into  the  river  and  breaking  connections.     The  boiler 
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was  recovered,  the  connections  repaired,  the  three  pumps  again  put  in 
operation,  and  the  boat  was  finally  raised  and  placed  in  dry  dock  on  the 
5th  day  of  September. 

The  libel  was  filed  in  rem^  in  a  cause  of  salvage,  to  recover  the  reason- 
able worth  of  the  service.  At  the  hearing  it  was  amended  to  compre- 
hend a  contract  in  the  nature  of  salvage,  and  to  assert  a  specific  contract 
for  the  use  of  two  pumps  at  an  agreed  rate  of  $45  and  S35  per  day,  re- 
spectively. The  libel  also  asserted  an  accounting  with  the  master  and 
the  owner,  and  certification  of  the  libelants'  daim  by  the  master  with 
'  the  consent  of  the  owner.  The  answer,  inter  alia^  asserts  that  at  Sheboy- 
gan the  libelants  and  claimant  agreed  upon  compensation  for  the  pumps 
at  the  rate  of  $45  and  $35  per  day,  respectively,  less  40  per  centum; 
and  that  the  certification  of  libelants'  claim  was  upon  the  express  agree- 
ment that  a  deduction  of  40  per  centum  should  be  made  from  the  charges 
for  the  use  of  the  pumps,  and  that,  prior  to  the  filing  of  the  libel,  the 
proper  amount  under  such  agreement  had  been  offered  to  and  refused  by 
the  libelants.  The  answer  also  asserts  unnecessary  delay  and  miscon- 
duct on  the  part  of  the  libelants,  and  that  the  pumps  were  inefficient 
and  in  bad  order  and  condition,  and  unfit  for  the  service  contemplated. 
The  claimant  also  insists  that  the  contract  service  alleged  in  the  amend- 
ment to  the  .libel  is  not  a  proper  salvage  claim,  and  not  cognizable  in  the 
admiralty  as  a  maritime  lien;  and  also  that  the  libelants  and  claimant 
are  residents  of  the  state  of  Wisconsin;  that  the  contract  for  the  services 
rendered  was  made  at  Sturgeon  Bay,  in  the  state  of  Wisconsin,  and  credit 
is  therefore  presumed  to  have  been  given  the  owner,  and  not  the  vessel; 
that  a  lien  for  such  services  can  arise  only  when  the  debt  is  created  within 
a  state  jurisdiction  other  than  that  in  which  the  owner  resides  or  to  which 
the  vessel  belongs. 

The  proofs  show  that  the  contract  was  absolute  to  pay  for  the  service 
of  the  pumps  in  any  event.  The  right  to  compensation  here  is  conse- 
quently not  affected  by  success  or  failure,  nor  is  the  amount  thereof 
measured  by  the  dangers  incurred.  This  is  not,  therefore,  a  case  of  sal- 
vage, pure  and  simple;  for  that  is  a  service  rendered  spontineously  by 
a  volunteer  adventurer  in  the  recovery  of  property  from  loss  or  damage 
at  sea,  under  responsibility  of  restitution,  and  with  a  lien  for  his  reward. 
The  Neptune,  1  Hagg.  Adm.  227,  236;  The  Thetis,  3  Hagg.  Adm.  14,  48. 
The  volunteer  salvor  has,  in  case  his  efforts  are  unsuccessful,  no  recourse 
against  the  owner.  There  must  be  not  only  the  attempt,  but  an  actual  res- 
cue. The  principle  is  that,  without  benefit,  salvage  is  not  payable.  If 
the  property  be  saved  and  restored  to  the  owner,  he  may  he  held  in  per- 
sonam, because  by  the  restoration  he  has  received  the  bene  it  of  the  sal- 
vor's services.  The  Sabine,  101  U.  S.  384.  The  services  lere  were  not 
those  of  a  volunteer,  but  were  rendered  under  contract;  th<  right  to  com- 
pensation was  not  contingent  upon  success;  the  amount  of  !ompensation 
was  absolute,  a  per  diem  remuneration  payable  in  any  even  ;;  the  service 
could  be  ended  at  any  time  at  the  will  of  the  master.  Wi  hin  the  rule 
stated  in  The  Camanche,  8  Wall.  448,  477,  that  a  binding  (  igagement  to 
pay  at  all  eventSi  whether  successful  or  unsuccessful  in  the  e  terprise,  will 
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bar  a  claim  for  salvage,  the  demand  cannot  be  considered  a  salvage  claim 
pure  and  simple,  for  which  compensation  is  to  be  awarded  upon  the  con- 
siderations by  which  courts  of  the  admiralty  are  in  such  cases  governed. 
But,  because  the  compensation  was'  not  contingent  upon  success,  the 
character  of  the  service  rendered  is  not  changed.  The  EmvIotiSj  1  Sum. 
210;  J%e  Oamanche^  supra.  The  service  rendered  was  a  salvage  service, 
but  compensation  is  measured  by  another  rule, — not  by  the  danger  en- 
countered, or  by  the  value  of  the  property  salved,  but  by  the  term  of  the 
contract,  subject  to  the  scrutiny  of  the  court  in  prevention  of  fraud  or  un- 
due advantage.  SteaTnship  Co.  v.  Anderson^  13  Q.  B.  Div.  651 ,  662.  That 
is  the  only  change  wrought  by  the  right  to  compensation  being  made  ab- 
solute, and  not  contingent  upon  success. 

The  jurisdiction  of  the  court  of  admiralty  is  not  thereby  affected.  It 
is  not  open  to  discussion  that  the  admiralty  jurisdiction  comprehends  all 
marine  contracts  relating  to  the  navigation  business  or  commerce  of  the 
sea.  Inmrance  Co.  v.  Durnham,  11  Wall.  1.  So  those  rendering  serv- 
ices in  the  nature  of  salvage  services,  under  contract,  may  proceed  in  the 
admiralty  mpersonavi  against  their  employers  for  compensation,  although 
unsuccessful  in  saving  property,  if  by  the  contract  the  right  to  compen- 
sation is  not  made  contingent  upon  success.     The  Sabine^  supra. 

It  is  nevertheless  insisted  that,  however  it  may  be  as  to  proceedings 
in  personam^  no  proceeding  in  rem  will  lie  upon  such  a  contract,  upon  the 
ground  that,  where  a  service,  which  would  otherwise  be  a  salvage  service, 
is  performed  by  contract,  the  salvor  has  no  right  to  retain  the  property, 
and  so  cannot  proceed  against  it.  The  contract  here  was  maritime  in 
its  nature.  The  service  rendered  was  a  salvage  service,  and  meri- 
torious. But  for  the  fact,  that  the  compensation  was  not  contingent 
upon  success,  there  could  be  no  question  that  a  maritime  lien  ex- 
isted upon  the  vessel  for  the  service  rendered.  But  for  the  fact  that 
the  measure  of  compensation  is  limited  by  the  contract,  it  would  be 
gauged  by  the  liberal  standard  adapted  in  the  admiralty,  having 
r^ard  to  the  risks  assumed  and  the  value  of  the  property  saved. 
These  circumstances  do  not  impress  me  as  availing  to  deny  the  lien. 
The  contract  was  one  within  the  scope  of  the  master's  authority.  His 
action  was  essential  to  the  preservation  of  vessel  and  of  cargo  from  a  peril 
of  the  sea.  Kemp  v.  HaUiday,  34  Law  J.  Q.  B.  246.  Such  a  contract 
binds  the  vessel.  Every  maritime  contract  made  by  the  master  within 
the  scope  of  his  authority  under  the  maritime  law  hypothecates  the  ship, 
giving  the  creditor  a  lien  thereon  for  his  security.  The  Undaunted^  1 
Lush.  90;  The  Paragon,  1  Ware,  322;  The  Williams,  Brown,  Adm.  208: 
The  Louisa  Jane,  2  Low.  295.  It  is  true  the  salvor  under  a  contract  has 
no  right  to  retain  the  property,  but  the  right  of  retainer  is  one  thing,  and 
a  lien  another  and  different  thing.  Possession  is  not  essential  to  the  va- 
lidity of  a  lien,  and  for  salvage  service  there  is  a  lien  by  the  maritime 
law.     OiUler  v.  Rae,  7  How.  729. 

This  conclusion  renders  it  unnecessary  to  consider  the  further  conten- 
tion of  the  claimant  that  the  contract  Ibr  the  service  was  tnade  within 
the  state  of  the  owner's  domicile,  and  therefore  that  no  lien  arises.  The 
v.60F.no.7— 37 
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lien  here  exists,  as  I  conceive,  by  the  maritime  law,  irrespective  of  any 
credit  to  the  owner,  or  of  the  position  asserted  that  every  port  in  the 
state  of  the  owner's  domicile  is  to  be  deemed  the  home  port  of  the  ship. 

Coming,  now,  to  the  questions  of  the  fact  involved,  the  first  one  for 
consideration  is  the  compensation  contracted  to  be  paid  for  the  use  of 
the  two  pumps.  The  contention  of  the  libelants  is  that  the  agreed 
price  was  $45  and  $35  a  day,  respectively;  of  the  claimant,  $35  and 
$25.  Without  stopping  to  discuss  the  evidence  in  detail,  I  am  satisfied 
that  the  claimant's  contention  is  supported  by  the  proofs;  that  the  libel 
originally  filed  proceecled  upon  a  quantum  meruit^  for  the  service  is  of 
persuasive  force  in  the  conflict  of  evidence.  I  find,  however,  that  the 
contract  did  not  include  the  services  of  an  engineer  to  operate  the 
pumps.  I  do  not  find  that  any  agreement  was  reached  between  the 
parties  in  that  regard.  Leathern  accompanied  the  pumps,  as  was  his 
custom,  and,  as  he  asserts,  "to  see  that  they  were  used  right,"  the  master 
undertaking  to  furnish  an  engineer.  Afterwards  Leathem  operated  the 
large  pump,  and  claims  for  his  services  $10  a  day  for  each  pump,  al- 
though, as  matter  of  fact,  the  smaller  one  was  operated  by  the  engineer 
of  the  ship.  Leathem  was  not  a  licensed  engineer.  He  had  some 
knowledge  of  operating  engines  in  mills,  but  was  manifestly  not  an  ex- 
pert at  the  business.  He  did,  however,  with  the  consent  of  the  master 
and  of  the  owner,  operate  the  larger  pump,  and  should  receive  a  fair 
compensation  for  that  service.  I  see  no  reason  to  allow  him  more  than 
the  usual  rate  shown  to  be  paid  for  such  service,  $5  a  day,  and 
that  compensation  should  be  limited  to  the  days  he  so  actually  operated 
that  pump  as  engineer.  So  nearly  as  I  can  estimate  the  time  from  the 
evidence,  which  is  quite  uhcertain  upon  the  proof,  I  determine  the 
number  of  days  he  was  so  employed  at  18  and  the  libelants  are  allowed 
$90  for  that  service. 

It  is  asserted  by  the  claimant  that  at  Sheboygan  while  the  attempts 
to  raise  the  ship  were  in  progress,  and  some  eight  days  before  she  was 
placed  in  dry  dock,  it  was  agreed  between  the  owner  and  Leathem,  one 
of  the  libelants,  that  the  bill  for  the  service  of  the  pumps  should  be 
rendered  at  the  rate  of  $45  and  $35  per  day,  respectively,  and  that  there 
should  be  allowed  the  owner  a  deduction  of  40  per  cent,  from  such  charge. 
The  vessel  was  valued  at  $30,000,  and  was  not  insured;  the  cargo  at 
$3,800  or  $3,900,  and  was  insured.  In  other  words,  that  there  was  a 
secret  arrangement,  and  the  cargo  was  to  be  charged  in  general  average 
with  the  prices  stated,  but  the  owner  was  in  fact  to  pay  only  60  per 
cent,  of  the  amount  charged.  It  was  testified  by  the  claimant  that  at 
the  time  of  the  alleged  agreement  he  had  become  discouraged  at  the  re- 
peated failures  to  keep  the  ship  afloat,  and  was  negotiating  with  others 
to  raise  her;  that  this  fact  coming  to  the  knowledge  of  Leathem,  one  of 
the  libelants,  he  suggested  that  there  was  no  need  to  pay  the  demanded 
price  of  $1,000  to  raise  the  ship;  that  it  should  not  cost  over  $250  more 
to  raise  her;  that  it  was  "an  insurance  job,"  and  "we  have  got  to  get 
these  bills  up  as  high  as  we  can;"  and  that  the  caigo  would  pay  9}  per 
cent,  of  the  cost.     In  this  there  is  corroboration  by  the  master,  except 
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as  to  the  amount  of  the  rebate,  he  leaving  the  room  before  the  close  of 
the  negotiations.  On  the  7th  September  the  master  certified  to  the  bill 
at  the  rates  specified,  without  any  rebate  mentioned  therein.  He  asserts 
that  at  thjlt  time  he  spoke  to  Leathem  concerning  it,  who  replied  "  that 
will  be  an  after  consideration."  In  this  he  is  corroborated  by  his  letter 
to  the  owner  inclosing  the  bill,  and  asking  authority  to  certify  it,  in 
which  he  states  the  remark  of  Leathem  as  to  rebate  as  given  in  his  testi- 
mony. Leathem  denies  this  arrangement  in  toto,  asserting  that  no  such 
conversation  ever  occurred;  that  the  terms  of  the  original  contract,  as  he 
claimed  it  to  be,  viz.,  $45  and  $35  per  day  for  the  pumps,  were  never 
questioned  or  disputed  by  the  master;  that  the  subject  of  rebate  was 
never  mentioned,  and  that  the  master  certified  to  the  bill  without  re- 
serve and  without  suggestion  of  rebate;  that  he  knew  the  ship  was  not 
insured  and  that  the  cargo  was  insured;  and  that  he  understood  at 
Menominee  from  the  agent  of  the  insurers  of  the  cargo  that  9  per  cent, 
of  the  expense  of  raising  the  vessel  would  fall  upon  the  insurers.  The 
claimant  asserts  that  he  assented  to  the  arrangement  without  any  design 
to  defraud  the  underwriters  of  the  cargo,  and  without  intention  to  pre- 
sent other  than  the  actual  bill  of  expenditure,  and  solely  because  he 
discovered  that,  with  the  rebate  oflFered,  the  per  diem  cost  of  the  pumps 
to  him  would  be  $12  less  than  the  contract  price  as  claimed  by  the 
master.  He  insists  that  Leathem  in  proposing  this  arrangement  over- 
reached himself,  failing  to  perceive  that  thereby  he  would  receive  less 
than  entitled  to  by  the  contract  as  claimed  by  the  master.    . 

I  am  persuaded  by  the  proofs  that  there  was  an  agreement  for  a  re- 
bate. Whether  or  not  the  rate  agreed  upcm  was  40  per  cent,  may  ad- 
mit of  doubt.  It  would  seem  unnatural  for  Leathem  to  assent  to  a  de- 
duction which  would  abate  his  compensation  for  the  use  of  the  pumps,  to 
that  date,  as  conceded  by  the  libelants,  by  some  $256^  exclusive  of  all 
compensation  as  engineer;  and  this  without  any  resulting  benefit  to 
himself,  and  solely  to  enable  the  claimant  to  recover  a  lesser  amount 
from  the  underwriters.  If  that  was  the  rate  agreed  upon,  it  indicates 
either  a  lack  of  discernment  and  inattention  to  self-interest  not  apparent 
from  the  appearance  of  Leathem  in  the  witness  box,  or  a  generous  im- 
pulse growing  out  of  the  "hard  luck"  attending  the  raising  of  the  ship. 
The  latter  seems  the  only  probable  motive  for.  such  an  agreement  by 
him.  It  is  not  necessary  to  determine  the  fact.  It  suffices  that  there 
was  an  agreement  for  a  rebate,  whatever  the  rate.  This  agreement  was 
suggested  by  Leathem  to  the  claimant  with  a  view  to  the  latter  obtain- 
ing from  the  underwriters  of  the  cargo  a  larger  salvage  than  he  ought. 
I  think  it  was  accepted  with  like  intent  and  purpose  on  the  part  of  the 
claimant.  His  avowed  reasons  for  acceptance  impress  me  as  uncandid. 
Leathem  suggested,  "It  is  an  insurance  job;  we  have  got  to  get  these 
bills  as  high  as  we  can."  The  claimant  demurred  to  the  price  stated, 
asserting  they  were  not  according  to  the  contract.  Leathem  said, 
"What  is  the  matter  with  a  rebate?"  The  claimant  answered,  "I 
listened  to  that  readily,  and  said,  'AU  right.' "  The  master's  version  is 
that  the  owner  replied,  "  Oh,  that  is  dififerent."  All  this  occurred  before 
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any  rate  of  rebate  was  snggested.  Such  an  offer  is  susceptible  of  but 
one  interpretation.  It  was  a  bald  suggestion  to  defraud  the  under- 
writers. The  claimant's  ready  assent  compels  the  conviction  that  he 
was  quick  to  entertain  the  offer.  Honesty  does  not  listen  to  Buggestions 
of  fraud  with  such  easy  complacency,  or  yield  with  such  ready  assent. 
Honesty  is  more  robust.  I  am  satisfied  that  both  parties  conspired  to 
perpetrate  a  fraud  upon  the  underwriters.  Indeed,  it  was  asserted  by 
counsel,  at  the'  bar,  without  dissent,  that  such  agreements  are  not  infre- 
quent in  cases  of  salvage,  and  that  marine  underwriters  well  understood 
that  they  were  thus  imposed  upon.  If  insurance  companies  submit  to 
such  imposition,  they  are  culpable,  in  a  sense  condoning  the  offense. 
Such  contracts  will  not  be  tolerated  in  courts  of  justice.  They  will  not 
consider  them  nor  enforce  them  against  either  party.  They  will  only 
deal  with  them  in  the  way  of  relieving  innocent  victims  of  the  fraud,  or 
of  punishing  the  guilty  participants  therein. 

It  is  suggested  that  the  owner  could  not  have  contemplated  a  fraud, 
because  the  cargo  could  not  be  subjected  to  any  part  of  the  expense  ac- 
cruing subsequently  to  ite  removal  from  the  ship.  Ordinarily  such  sub- 
sequent expense  is  incurred  to  save  the  ship,  and  not  for  the  benefit  of 
the  cargo.  There  may,  however,  be  cases  where  such  subsequent  ex- 
pense would  constitute  a  claim  to  general  average.  It  may  be  that  here 
the  cargo  is  not  liable  in  general  average  for  any  portion  of  the  expense 
of  raising  the  ship,  whether  before  or  after  its  removal.  It  may  be  that 
it  may  l^ally  be  charged  for  a  proper  share  of  the  subsequent  expense. 
That  depends  upon  facts  not  disclosed  by  this  record,  and  is  a  question 
not  in  controversy  here.  See  McAndrews  v.  TfuUdiery  8  WaD.  847;  Kemp 
v.  HaUiday,  6  Best  &  S.  728,  84  Law  J.  Q.  B.  288,  248;  Job  v.  Lanff- 
ton,  6  El.  &  Bl.  779,  26  Law  J.  Q.  B.  97;  Moran  v.  Jmes,  7  El.  A  Bl. 
528,  26  Law  J.  Q.  B.  187;  WaWiew  v.  Mavrcjani,  L.  R.  5  Exch.  116. 

However  that  may  be,  it  is  clear  that  both  parties  supposed  thai  the 
cargo  was  liable  in  general  average,  and  acted  upon  that  presumption. 
Counsel  for  claimant  suggested  that  the  claimant  knew  otherwise.  There 
is  nothing  to  support  the  suggestion.  To  the  contrary,  from  the  occupa- 
tions of  the  parties,  the  libelant  would  be  in  better  position  to  know  the 
facts  and  the  law  applicable  in  such  case  than  the  claimant.  If  both 
knew  the  cargo  was  not  liable,  there  is  no  possible  motive  shown  for  any 
such  agreement  for  rebate. 

It  is  urged  by  the  libelants  that  the  bill  certified  by  the  master  should 
be  held  conclusive  of  the  contract  of  hiring.  Settlements  by  the  master, 
when  deliberately  and  fiEiirly  made,  are  upheld.  The  Senator^  Brown, 
Adm.  545.  This  bill  was,  however,  presented  and  certified  pursuant 
to  and  in  furtherance  of  the  corrupt  agreement  considered.  It  is  tainted 
with  fraud,  and  cannot  be  sustained.  It  does  not  speak  t  le  agreement 
of  the  parties.  It  declares  the  fraudulent  contract  sought  t  be  imposed 
upon  the  untHerwriters. 

With  respect  to  the  claim  to  abatement  of  the  amount  dde  because  of 
alleged  want  of  good  faith  and  skill  on  the  part  of  the  !  belants,  un- 
reasonable delay  in  the  work,  and  inefliciency  of  the  pum  [)S,  but  little 
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need  be  said.  There  was  incompetency  somewhere  with  respect  to  this 
work.  It  cannot  otherwise  be  accounted  for  that  so  much  time  should 
have  been  consumed  in  raising  the  ship  within  a  harbor  and  in  smooth 
and  shallow  water.  That  incompetency,  I  think,  rests  with  the  master 
and  owner,  not  upon  the  libelants.  The  latter  were  not  engaged  as 
wreckers,  and  were  not  in  control  of  the  work.  They  hired  to  the  master 
their  pumps,  and  operating  service  for  one  of  them,  at  a  -per  diem  com- 
pensation. They  were  subject  to  discharge  at  any  time  at  the  will  of  the 
master.  He,  not  they,  controlled  the  operations.  If  the  pumps  were 
inefficient,  or  Leathern  unreasonably  prolonged  the  work,  the  master 
bad  the  remedy  in  his  own  hands.  He  could  put  an  end  to  the  em- 
ployment at  will.  Retaining  the  service,  the  claimant  cannot  refuse 
compensation,  or  claim  abatement  of  the  contract  price.  Starke  v. 
CriOefy,  69  Wis.  208,  18  N.  W.  Rep.  6.  I  pronounce  for  the  libelants 
upon  the  basis  stated,  with  interest  from  the  date  of  filing  the  libel|  and 
for  costs. 


The  Brxntoh. 

Thb  Wilkebbarbs. 

Ulrich  9.  The  Bbinton  and  The  Wiucebbabbb. 

{District  CfUf%  5.  D,  New*  Torh.    May  4, 1893.) 

tm  C0LLT8IOV— Narbow  Chaitnbl— SwnfGnre  Tow— Fah^urs  to  RsvntSB  tk  Tnrs. 
A  tug  and  tow  and  a  steamboat  attempted  to  pass  each  other  in  the  ElU  von  Kull, 
in  a  channel  1,000  to  1, 100  feet  wide,  and  exchanged  a  signal  of  one  whistle.  The  evi- 
dence showed  that  the  tail  of  the  tow,  which  was  going  with  the  tide,  had  swung 
at  the  time  of  collision  nearly  three  fourths  of  the  distance  across  the  channel;  also 
that  the  steamboat  did  not  reverse,  because  not  thought  necessary,  although  the 
swinging  of  the  tow  was  apparent.  Beld,  that  the  collision  was  due  to  the  fault  of 
both  steamers. 

9.  Same— Damaobs— Pebsonal  Injubt— Not  Pboximatb  Result. 

A  boatman,  who  is  not  struck  or  thrown  into  the  water  by  the  blow  of  a  collision, 
but  of  his  own  volition  remains  aboard  the  disabled  boat  after  collision,  his  health 
suffering  in  consequence  of  the  exposure,  cannot  charge  his  personal  injury  as  an 
item  of  the  damages  occasioned  by  the  collision. 

In  Admiralty.  Libel  by  Napoleon  B.  Ulrich  against  the  steamtng 
Brinton  and  the  steamer  Wilkesbarre  for  collision.  Decree  for  libelant 
against  both  vessels. 

Hyland  &  Zabriskie,  for  libelant. 

Robinsoriy  Bright^  Biddle  &  Ward,  for  the  Brinton* 

Wing^  Skovdy  A  Putnam,  for  the  Wilkesbarre. 

Brown,  District  Judge.  On  the  15th  of  December,  1891,  about  day- 
Ireak,  as  thestcamtug  Brinton  was  taking  a  tow  of  light  canal  boats,  con- 
sisting of  four  tiers,  with  four  boats  in  each  tier,  on  a  hawser  of  20  fath- 
oms, to  the  westward  through  the  Kill  von  Kull  in  a  strong  flood  tide, 
the  tail  of  the  tow,  when  in  the  vicinity  of  the  plaster  works  at  New 
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Brighton,  came  in  collision  with  the  steamer  Wilkesbarre,  loaded  with 
2,000  tons  of  coal,  bound  eastward  out  of  the  Kills.  The  libelant's  boat 
was  so  much  damaged  as  to  become  a  total  loss. 

.  The  width  of  the  channel  way  at  the  point  of  collision  was  between 
1,000  and  1,100  feet.  The  witnesses  for  the  Wilkesbarre  testify  that  at 
the  time  of  the  collision  she  was  close  to  the  Staten  island  shore,  and  as 
near  as  it  was  possible  for  her  to  go;  while  the  witnesses  for  the  Brinton 
testify  that  the  tug  was  within  50  feet  of  the  Bayonne  oil  dock  opposite, 
and  that  the  end  of  the  tow  did  not  extend  more  than  250  or  300  feet 
from  the  New  Jersey  shore.  If  the  latter  contention  were  even  approxi- 
mately correct,  the  sole  responsibility  of  the  Wilkesbarre  would  be  dear; 
for  the  two  boats  exchanged  a  signal  of  one  whistle  when  about  3,000 
feet  apart,  and  it  was  the  duty  of  each  to  go  to  the  right;  and  there  was 
nothing  to  prevent  the  Wilkesbarre  from  keeping  well  on  her  own  side 
of  the  channel. 

1 .  In  the  conflict  of  testimony  on  this  point,  not  only  the  evidence 
of  the  libelant,  a  disinterested  witness,  but  the  drift  of  his  boat  after  col- 
lision, satisfies  me  that  the  contention  of  the  Wilkesbarre  is  substantially 
correct;  and  that  she  and  the  tail  of  the  tow  at  the  time  of  the  col- 
lision were  nearly  three  fourths  of  the  distance  towards  the  Staten  island 
shore,  and  within  300  feet  of  it.  For  the  libelant's  boat,  having  been 
broken  loose  by  the  collision,  drifted  up  with  the  flood  tide  so  as  to  go 
not  more  than  100  or  200  feet  ofi'from  the  dock  at  Sailors  Snug  Harbor. 
A  line  was  got. out  in  order  to  make  her  fast  there;  but  she  drifted  on 
beyond.  The  evidence  shows  that  the  set  of  the  flood  tide  there  was 
nearly  true,  not  setting  inwards  inore  than  50  feet  between  the  place  of 
collision  and  the  Snug  Harbor  dock;  so  that  the  tail  of  the  tow  at  col- 
lision must  have  been  about  three  quarters  of  the  distance  towards  the 
Staten  island  side.  It  is  not  contended  that  this  was  necessary  for  the 
navigation  of  the  tow,  and  it  manifestly  was  not.  For  this  I  must  hold 
the  Brinton  in  fault. 

2.  The  Wilkesbarre  is  in  fault  for  not  reversing  as  she  might  and 
ought  to  have  done.  The  approach  of  the  tow  was  seen  in  ample  time. 
No  circumstances  are  mentioned  by  the  master  that  are  sufficient  to  ex- 
cuse this  omission.  The  steamer  was  perfectly  manageable;  and  the  only 
reason  Anally  stated  by  her  master  for  not  reversing  is,  that  until  just 
before  the  moment  of  coUisioa  he  thought  the  tow  would  go  dear  with- 
out his  reversing.  But  it  was  palpable  from  the  position  and  movement 
of  the  tow  that  the  tow  was  on  a  swing  through  the  effect  of  the  wind, 
the  tide,  and  the  tug's  port  helm.  The  rules  of  navigation  required  the 
steamer  to  reverse;  the  master  relied  upon  the  calculatilin  of  a  dose 
shave,  instead  of  obeying  the  rule,  and  he  must  abide  y  the  conse- 
quences of  his  miscalculation. 

3.  The  claim  for  personal  injuries  should,  I  think,  be  lisallowed,  as 
not  resulting  directly  and  naturally  from  the  collision  iti  elf,  but  from 
the  libelant's  own  volition,  as  a  new  agency,  in  remain  Qg  upon  his 
boat  some  two  hours  or  more  after  the  collision.  Bailroad  Co.  v.  JReevea^ 
10  Wall.  176;  Railroad  Co.  v.  Kellogg,  94  U.  S.  469.     During  this  in- 
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terval  he  was  more  or  less  in  water,  moving  around  upon  his  hoat  hi  De- 
cember weather;  and,  as  he  claims,  he  suffered  considerable  injury  to 
his  health  in  consequence.  From  the  collision  itself,  the  libelant  re- 
ceived no  personal  injury;  that  is,  he  was  not  touched  by  the  blow,  nor 
thrown  into  the  water.  The  Qaeen^  40  Fed.  Rep.  694.  He  had  the  op- 
portunity of  going  ashore,  if  he  wished,  in  a  small  boat  which  came 
alongside.  He  remained  on  board  his  own  boat,  by  his  own  choice. 
This  was  for  the  purpose,  no  doubt,  of  looking  after  his  property;  but  it 
was  none  the  less  by  his  own  volition,  as  a  new  agency,  and  not  by 
any  constraint  of  the  other  vessels.  His  health  suffered  from  his  own 
voluntary  exposure.  Of  the  propriety  of  this  exposure  he  alone  had  the 
means  of  judging. 

Whether  this  exposure  waa  in  fact  more  or  less  than  that  to  which 
boatmen  are  accustomed,  does  not  appear.  It  was  his  risk,  and  not  the 
steamer's.  While  it  is  the  duty  of  an  owner  to  take  reasonable  care  of 
his  property  to  prevent  its  becoming  a  total  loss,  he  is  not  under  any 
legal  obligation  to  endanger  his  life  or  health  for  that  purpose.  The  evi- 
dence, moreover,  does  not  show  the  particulars  as  to  the  extent  of  the 
exposure,  or  the  necessity  of  it.  What  the  libelant  did  was  apparently 
of  no  service  to  the  boat.  He  might  as  well  have  gone  ashore  at  Sailors 
Snug  Harbor,  where  he  at  first  proposed  to  take  the  boat,  but  where  he 
afterwards  told  the  men  to  cast  off  the  lines.  Whatever  he  voluntarily 
did  in  this  way,  places  him,  I  think,  in  no  different  relation  to  the 
steamers  from  that  of  any  employe  whom  he  might  have  obtained  to 
render  the  same  service.  Each  is  the  judge  of  what  he  may  properly 
undertake;  and  if  the  result  be  unfortunate,  he  cannot  go  back  to  the 
original  wrongdoer  for  indemnity.  Such  a  consequence  is  too  remote  and 
uncertain,  and  is  dependent  upon  too  many  intervening  circumstances, 
to  be  regarded  as  the  direct,  or  necessary,  or  natural  result  of  the  orig^ 
inal  wrong. 

Decree  for  the  libelant  against  both  vessels,  with  costs,  with  an  order 
of  reference  to  compute  the  damages,  if  not  agreed  upon. 


The  Jesse  SpAULDiNa. 
Hamilton  A  Merryman  Co.  v.  Smith  et  al. 

{Diatrict  Court.  E.  D.  Wi8C(yMin.    May  16, 1892.) 

1.  Ck>IXI8ION— OVERTAKINO  VESSEL. 

A  leadiDff  vessel  is  entitled  to  keep  ber  course,  and  the  overtaking  vessel  must 
keep  out  of  the  way  until  she  has  completely  passed  the  other. 

2.  Same. 

Two  tugs  were  proceeding  ahreast  at  fuU  speed  for  a  tow.  Swinging  to  port  to 
oome  alongside  the  tow  they  came  in  collision,  the  colliding  tug  changing  the  course 
of  the  other,  and  driving  her  into  the  tow.  Held^  the  tug  to  starboard  of  the  other, 
being  the  overtaking  vessel,  so  remained  until  she  had  completely  passed  the  other, 
and  could  safely  cross  her  course,  or  safely  intervene  between  her  and  the  tow. 
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t.  BAm— BxGBssiTB  8fssi>— CoHTBtBurma  Causb. 

A  high  rate  of  speed  will  not  be  condemned  m  fault  nalflM  ItoonMbotedto  oanit 
the  collision. 
{Syllabu9  hy  the  CowrL} 

In  Admiralty.  Libel  in  personam  by  the  Hamilton  &  Merryman  Com« 
pany,  owners  of  the  schooner  Butcher  Boy,  against  Thomas  H.  Smith 
and  others,  owners  of  the  tug  George  Nelson,  the  tag  Jesse  Spatilding 
being  summoned  as  co-respondent  under  admiralty  rule  69*  Decree  for 
libelant  as  to  the  Nelson;  the  Spaulding  dismissed* 

F.  M.  Hoyiy  for  libelant. 

M.  C  Krauiey  for  respondents. 

Jenkins,  District  Judge.  This  is  a  libel  tn  pemmam  by  the  owners  of 
the  schooner  Butcher  Boy  against  the  owners  of  the  tug  George  Nelson 
in  a  cause  of  collision.  Upon  the  petition  of  the  respondents  the  tug 
Jesse  Spaulding  was  summoned  as  co-respondent  under  the  fifty-ninth 
rule  in  admiralty,  her  owner  intervening  for  his  interest.  The  case  was 
this:  Early  in  the  morning  of  September  29, 1889,  the  schooner  Butcher 
Boy  was  proceeding  up  Lake  Michigan,  at  about  four  knots  an  hour,  on 
a  voyage  from  Chicago,  HI.,  to  Marinette,  Wis.,  the  wind  being  south, 
and  the  weather  fair,  and  was  some  three  miles  to  the  southward  of  the 
east  entrance  of  the  Sturgeon  Bay  canal,  intending  to  pass  through  the 
canal.  The  tugs  Jesse  Spaulding  and  George  Nelson  were  lying  moored 
to  the  dock  near  the  east  mouth  of  the  canal,  the  Nelson  being  some  30 
feet  astern  of  the  Spaulding.  The  tugs  were  of  equal  speed,  the  Nelson 
making  steam  somewhat  quicker  than  the  Spaulding.  The  Butcher  Boy 
was  observed  by  the  tugs  simultaneously,  and  both  started  in  pursuit  of 
the  tow.  The  Spaulding  got  away  first,  immediately  followed  by  the 
Nelson.  Within  a  half  mile  the  gap  between  the  tugs  was  closed,  and 
they  proceeded  abreast,  at  a  speed  of  12  miles  an  hour,  within  50  feet 
of  each  other,  the  Nelson  being  on  the  starboard  side  of  the  Spaulding. 
They  thus  proceeded  at  full  speed  until  they  arrived  abreast  of  or  a  little 
to  the  southward  of  the  Butcher  Boy,  on  her  port  side;  the  Spaulding 
being  about  1,000  feet  away,  the  Nelson  50  feet  further  away,  and  a  half 
length  in  the  lead.  At  this  point,  and  almost  simultaneously,  the  wheels 
of  both  tugs  were  put  hard  astarboard,  swinging  their  bows  to  port,  in  order 
to  round  to  alongside  the  Butcher  Boy.  The  Spaulding,  having  a  shorter 
turn  to  make,  forged  ahead  of  the  Nelson  about  a  quarter  of  her  length, 
and  had  come  around  so  that  her  bow  was  headed  about  north  east  to 
the  forward  quarter  of  the  schooner,  and  was  still  swinging  with  her 
wheel  hard  astarboard,  and  but  for  the  collision  would  have  wung  dear  of 
the  Butcher  Boy.  The  Nelson  swung  in  towards  the  S  aulding,  was 
caught  in  her  suction,  and  they  collided;  the  Nelson  strikii  i  the  Spauld- 
ing on  her  after  starboard  quarter,  abreast  of  her  engine  roon  door.  Both 
tugs  at  this  time  were  under  full  speed.     The  blow  caused  t  le  Spaulding 


to  list  over  on  her  port  side,  changing  her  course  to  easterly 


her  directly  towards  the  schooner.     They  were  at  this  tii  le  about  300 


feet  away  from  the  schooner.     Both  tugs  reversed  their 
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were  unable  to  stop  their  headway  in  time.  The  bow  of  the  Spaulding 
was  driven  violently  against  the  schooner,  striking  her  on  the  port  side 
about  amidships,  causing  damage. 

The  Nelson  was  at  fault.  She  was  the  overtaking  vessel,  and  was 
bound  to  keep  out  of  the  way  of  the  Spaulding.  Rev.  St.  §  4238,  Sail- 
ing Rule  22.  It  is  a  mistaken  idea  that,  because  at  the  moment  of 
turning  the  Nelson  was  in  the  lead  by  half  a  length,  she  ceased  to  be  the 
overtaking  vessel.  She  retained  that  character  until  she  had  completely 
passed  the  Spaulding.  The  object  of  the  rule  is  to  avoid  collision. 
Here  both  vessels  had  a  common  object,  to  attain  which  on  the  part  of 
the  Nelson  it  was  necessary  for  her,  being  to  starboard,  to  cross  the  course 
of  the  Spaulding  to  her  port  side  in  order  to  first  reach  the  schooner. 
The  Spaulding,  as  the  leading  vessel,  was  entitled  to  hold  her  course. 
The  Nelson  remained  the  overtaking  vessel  until  she  had  so  far  passed 
the  Spaulding  that  she  could  safely  cross  the  latter's  course,  or  safely  in- 
tervene between  her  and  the  schooner.  The  Nelson  had  full  knowledge 
of  the  position  and  course  of  the  Spaulding.  Attempting  to  pass,  or  to 
cross  her  course,  or  to  intervene  between  her  and  the  schooner,  the  Nelson 
must  assume  the  peril,  and  is  responsible  for  the  consequences.  The 
Rhode  Mind,  Olcott,  505;  Kennedy  \.  Steamboat  Cb.,  12  R.  I.  23;  The 
Bay  Qaeen,  27  Fed.  Rep.  813;  The  City  of  Brockton,  87  Fed.  Rep.  897. 
The  Spat^ding  was  not  at  fault.  She  had  the  right,  if  she  could,  to 
maintain  the  lead,  so  long  as  she  did  not  improperly  interfere  with  the 
Nelson.  Each  had  the  right  to  move  at  full  speed,  navigating  properly 
to  avoid  collision.  Smrgis  v.'  doughy  21  How.  451 ,  453 .  The  Spaulding 
in  no  way  interfered  with  the  course  of  the  Nelson.  Her  speed  was  in 
no  proper  sense  the  cause  of  collision.  But  for  the  Nelson's  faulty  man- 
agement, the  Spaulding  would  have  cleared  the  schooner.  She  had  no 
reason  to  anticipate  the  wrongful  act  of  the  Nelson.  Immediately  upon 
the  collision  she  reversed  her  engine  and  took  all  possible  action  to  avoid 
striking  the  schooner.  She  did  no  act  that  in  any  legal  view  contributed 
to  the  injury.  Decree  for  libelants  as  to  the  Nelson,  and  dismissing  the 
Spaulding,  with  costs  against  the  owner  of  the  Nelson. 


The  Nelub  Clabe. 

FiNLEY  V.  The  Nellie  Clabx* 

(Dtetriet  Covrt,  D.  MassachueeUi.    May  80, 1893.) 

Ooujnoir^VESSBLe  at  Rbst— Nboliobnt  Lookout. 

On  the  evidence  in  this  case,  the  court  found  that  libelant's  boat,  which  claimant 
averred  was  closehauled  on  the  port  tack  at  the  time  of  collision,  while  his  boat, 
the  N.  C,  was  closehauled  on  the  starboard  tack,  was  In  reaUty  at  rest,  attached  to 
a  trawl,  and  in  plain  sight  of  the  N.  C,  which  admittedbr  had  no  lookout.  MeUL 
that  the  N.  C.  was  liable  for  the  ooiiision. 
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. In  Admiralty.  .Libel  for  collision.     Decree  for  libelant. 
C.  r.  &  T,  H.  Russell,  for  the  Freddie. 
Carver  &  Blodgettj  for  The  Nellie  Clark. 

Nelson,  District  Judge.  This  is  a  libel  filed  by  John  R.  Finley, 
owner  of  the  lobster  boat  Freddie,  against  the  schooner  Nellie  Clark  for 
collision.  The  collision  occurred  in  Broad  sound,  in  Boston  harbor,  on 
the  afternoon  of  June  21, 1891.  By  the  collision  the  Freddie  was  com- 
pletely destroyed,  with  her  outfit.  The  weather  was  fine,  and  the  wind 
light.  The  Nellie  Clark  was  bound  out,  and  was  sailing  closehauled  on 
the  starboard  tack.  Her  contention  is  that  the  Freddie  was  under  way, 
closehauled,  on  the  port  tack,  and  that  she  therefore  had  the  right  of 
way,  and  the  Freddie  was  bound  to  keep  clear  of  her.  The  claim  of  the 
libelant  is  that  his  boat  was  at  rest,  attached  to  a  trawl  anchored  to  the 
bottom.  This  is  the  only  issue  in  the  case,  and  I  find  it  in  favor  of  the 
libelant.  That  his  boat  was  fast  to  the  trawl  is  sworn  to  by  the  libelant, 
a^d  by  the  man  who  was  with  him  in  the  boat,  and  they  are  confirmed 
by  a  witness  who  was  in  a  boat  a  short  distance  away.  It  is  admitted 
that  there  was  no  lookout  on  the  Nellie  Clark,  and  I  am  convinced  that 
the  accident  happened  through  the  failure  of  the  men  in  charge  of  her 
to  see  the  boat  in  season  to  avoid  her.  The  boat  was  in  plain  sight, 
and  there  was  no  excuse  for  not  seeing  her.  The  value  of  the  boat 
and  fittings  was  proved  to  be  $200,  and  the  libelant  is  entitlea  to  a  de- 
cree for  that  amount.     Decree  for  the  libelant  for  $200  and  costs. 


The  Essex. 

(District  Court,  D,  Massachusetts.    May  20, 1893.). 

CoxxieioK— Sail  Vbssels  Beating— Starboard  and  Port  Taokb. 

Two  schooners,  the  B.  and  the  E.,  were  close  hauled  on  the  starboard  taok.  The 
time  was  night,  the  weather  clear,  and  lights  could  be  seen  plainly.  The  E.  went 
about  on  the  port  tack,  and  afterwards  collided  with  the  B.  Her  olaim  was  that 
the  B.  had  run  across  her  bow  before  she  had  recovered  headway  after  tacking. 
Held,  on  the  evidence,  that  the  E.  had  recovered  her  headwav,  and,  being  on  the 
port  tack,  was  bound  to  avoid  the  B.  on  the  starboard  tack,  and  hence  was  liable  for 
the  collision. 

In  Admiralty.   .  Libel  for  collision.     Decree  for  libelant. 
C.  T.  &  T.  H.  Russell,  for  libelant. 
Edward  S.  Dodge,  for  claimant. 

Nelson,  District  Judge.  This  is  a  libel  filed  by  the  i  laster  of  the 
schooner  Edward  Blake  of  Lockport,  Nova  Scotia,  in  behal '  of  the  own- 
ers of  the  vessel  and  cargo,  against  the  fishing  schoon  r  Essex,  of^ 
Gloucester,  in  this  district,  in  a  cause  of  collision.  The  collision  oc- 
curred on  the  12lh  of  October,  1890,  at  about  8  o^clock  p.  m  ,  near  the  en- 
trance of  Shelbirm  harbor,  in  Nova  Scotia.  -  Both  vessels  were  beatmg 
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into  the  harbor  against  a  head  wind,  for  shelter,  the  weather  out- 
side being  squally  and  threatening.  As  they  entered  the  channel 
leading  up  to  Shelburn,  both  were  close  hauled  on  the  starboJird  tack, 
the  Essex  being  the  following  vessel,  and  her  position  being  to  the 
leeward  of  the  Blake.  The  Essex,  being  the  faster  vessel,  passed  the 
Blake,  and  when  near  the  western  shore  of  the  channel  came  about  on 
the  port  tack,  and  soon  afterwards  ran  into  the  Blake,  striking  her  on 
the  port  side  at  about  a  right  angle,  the  latter  having  kept  on  her  course, 
and  not  having  as  yet  changed  her  tack.  It  is  claimed  on  the  part  of  the 
Essex  that  the  Blake  ran  across  her  bow  before  she  had  gathered  head- 
way after  tacking.  This  is  disproved,  not  only  by  the  testimony  of  the 
men  on  the  Blake,  but  also  by  the  extent  of  the  injury  inflicted  on  the 
Blake.  She  was  cut  down  to  below  the  water  line,  and  her  whole  side 
broken  in,  so  that  she  filled  rapidly,  and  was  beached  to  save  her  from 
sinking.  The  preponderance  of  the  evidence  is  strongly  in  favor  of  the 
contention  of  the  Blake  that  the  collision  occurred  near  the  mid-channel, 
and  after  the  Essex  had  recovered  her  headway  and  was  going  at  a  con- 
siderable speed.  The  Blake,  being  on  the  starboard  tack,  then  had  the 
right  of  way,  and  it  was  incumbent  on  the  Essex,  being  close  hauled  on 
the  port  tack,  to  avoid  her.  The  weather  was  clear,  and  the  lights  of  the 
Blake  could  be  seen  plainly,  and  her  presence  was  in  fact  known  to  those 
in  charge  of  the  Essex.  No  excuse  for  the  collision  is  shown  on  the 
part  of  the  Essex.     Decree  for  the  libelant. 


The  Sarah  Thorp. 
The  America. 
Thames  Towboat  Co.  v.  The  Sarah  Thorp. 
4  Allen  et  al.  v.  The  America. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  16, 1893.) 

Ooi^TsroK— Steam  Vessels  Meeting— Lights— Helm. 

The  steamer  8.  T.  and  the  tug  A.  met  at  night  in  Long  Island  Sound.  The  A.  al- 
leged that  she  saw  aU  the  lights  of  the  steamer  about  a  mile  away,  and  ported ;  that, 
not  losing  the  steanfer^s  green  light,  she  blew  one  whistle,  and  again  ported ;  that, 
hearing  thereafter  two  whistles  from  the  steamer,  she  blew  alarm  whistles,  and  re-, 
versed.  The  steamer  alleged  that  she  saw  only  the  green  light  of  the  tug;  that 
she  starboarded  to  pass  under  the  stem  of  a  sailing  vessel ;  that  thereafter  she 
heard  two  whistles  from  the  tug,  and  further  starboarded,  and  her  two  whistles 
were  repeated ;  that,  though  she  shortly  afterwards  saw  that  the  A.  was  coming 

/  to  port,  she  kept  on  at  full  speed,  her  only  chance  to  avoid  collision,  by  that  time, 
being  to  get  across  the  bows  of  the  tug.  The  latter  hit  the  steamer  on  her  star- 
board side  about  amidships.  The  court  finding.. on  the  evidence,  that  the  vessels 
were  meeting  end  on,  or  nearly  so,  field,  that  the  failure  of  the  steamer  to  appreciate 
the  relative  positions  of  the  vessels,  and  her  consequent  starboarding,  were  the 
causes  of  the  collision,  for  which,  tnerefore,  the  steamer  was  in  famt.  44  Fed. 
Eep.  637,  affirmed. 

In  Admiralty.   Appeals  from  decrees  of  the  district  court  of  the  United 
Statea  for  the  district  of  Connecticut,  sustaining. thie  libel  of  the  owners. 
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of  the  America  against  the  Sarah  Thorp,  and  dismissing  the  libel  of  the 
owners  of  the  Sarah  Thorp  against  the  America.  44  Fed.  Rep.  637. 
The  owners  of  the  Sarah  Thorp  appealed  from  both  decrees  to  this  court. 
Aflarmed. 

James  Parker^  for  the  Sarah  Thorp. 

Samud  Park^  for  the  America. 

Before  Wallace  and  Laoombe,  Circuit  Judges. 

Per  Curiam.  We  agree  with  the  conclusions  of  the  district  judge 
that  the  vessels  were  meeting  end  on,  or  nearly  so,  and  that  the  Thorp 
failed  to  appreciate  the  situation  by  reason  of  her  effort  to  avoid  the  sail* 
ing  vessel,  a  maneuver  which  placed  her  in  danger  of  collision  with  the 
America.  The  new  testimony  as  to  the  usual  courses  of  boats  such  as  the 
America,  when  coming  up  the  Sound  under  like  conditions  of  wind  and 
tide,  does  not  seem  to  us  to  warrant  the  rejection  of  her  positive  testi- 
mony that  she  passed  near  Stratford  point.  The  course  sworn  to  by 
her  master  is  not  unreasonable,  harmonizes  with  subsequent  events,  and 
would  bring  the  vessels  into  view  of  each  other,  end  on  or  nearly  so; 
moreover,  the  testimony  from  the  America  is  corroborated  by  the  inde- 
pendent witness  from  the  baige  in  tow.  The  decree  of  the  district  court 
is  affirmed,  with  costs. 


The  South  Brooklyn. 

Castle  r.  The  South  Brooklyn. 

{Digtrict  Court,  8.  D.  New  Ymic    April  25,  1893.) 

GoLLiSTOK— Vessels  at  Piers— OBSTRUcnNe  Ferrt  Slip— Saooino. 

Where  the  evidence  indicated  that  libelants  oanal  boat  was  nirojeotlng  some  80 
feet  across  the  mouth  of  a  ferry  slip,  oontrary  to  the  city  ordinanoes,  and  tne  lights 
of  the  canal  boat  were  hidden  by  a  tug  until  the  ferryboat  was  within  100  feet,  ai^ 
that  the  approach  of  the  ferryboat  was  careful,  andl  after  the  lights  of  the  oanal 
boat  were  seen,  the  best  that  the  ferryboat  could  do,  in  view  of  the  locality  and 
the  tide,  was  to  go  ahead,  and  not  stop  and  back  outside  of  the  slip,  It  was  held 
that  the  ferryboat  was  not  in  fault  for  entering  her  slip,  nor  for  the  colliaion  whiob 
ensued  by  the  slugging  of  her  quarter  against  the  enoroaohlng  boata. 

In  Admiralty.     Libel  for  collision. 

Hyland  &  ZahriskUy  for  libelant. 

BurriU^  Zabriskie  &  Burrill^  for  claimants. 

Brown,  District  Judge.  After  dark  on  the  29ih  of  October,  1891,  a 
little  before  7  o'clock  p.  m.,  as  the  ferryboat  South  Brooklyn  was  going 
into  her  slip  between  piers  2  and  8,  East  river,  her  stem  was  carried  by 
the  strong  flood  tide  against  a  tier  of  five  canal  boats  which  had  made 
a  landing  a  few  minutes  before  at  the  end  of  pier  8,  whereby  the  stem 
of  the  libelant's  boat,  which  was  the  outer  boat  in  the  head  tier,  was 
damaged  by  the  braces  of  the  ferryboat  beneath  her  guards.  Tbe 
above  libel  was  filed  to  recover  the  damage. 
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The  libelant  conteDds  that  the  damage  was  not  done  by  the  first  con- 
tact with  the  ferryboat,  but  by  her  backing  after  the  contact  and  then 
going  ahead,  without  giving  time  for  the  canal  boats  to  be  moved  away 
by  the  two  tugs  which  were  outside  of  the  canal  boats.  All  the  wit- 
nesses upon  the  ferryboat,  however,  testify  that  she  did  not  back  at  all; 
and  that  the  damage  arose  from  the  first  contact,  through  the  sagging 
of  the  ferryboat  in  the  tide,  and  her  continued  motion  forward  until 
stopped,  the  braces  crashing  across  the  stem  of  the  libelant's  boat. 
Such  I  find  to  be  the  weight  of  proof.  The  case,  therefore,  turns  on 
the  question  whether  the  canal  boats  were  in  a  proper  place,  or  were 
wrongfully  encroaching  upon  the  entrance  of  the  slip;  and  if  so,  whether 
the  ferryboat  was,  notwithstanding  that  fact,  chargeable  with  negligence 
and  fault  in  not  avoiding  them. 

The  libelant  contends  that  the  canal  boats  did  not  encroach  upon  the 
entrance  to  the  slip,  nor  extend  beyond  the  westerly  line  of  pier  3. 
Several  of  his  witnesses,  however,  give  uncertain  testimony  on  this 
point;  while  Deats  and  Harris,  who  were  most  positive  in  his  favor, 
also  testified  that  the  ferryboat  struck  the  piles  at  the  corner  of  pier  3. 
This  is  so  conclusively  disproved  as  to  show  that  those  two  witnesses 
are  not  to  be  relied  on.  The  witnesses  firom  the  ferryboat  and  other 
disinterested  witnesses  testified  that  the  canal  boats  did  extend  to  the 
westward  of  the  line  of  pier  3  a  considerable  distance,  variously  esti- 
mated at  from  20  to  60  feet.  The  circumstances  of  the  situation  are 
sufiicient  to  demonstrate  the  incorrectness  of  the  libelant's  theory  in 
this  particular,  and  to  show  that  the  canal  boats  did  encroach  consider- 
ably upon  the  entrance  to  the  slip. 

Measurements  show  that  the  slip  is  about  144  feet  wide;  that  pier  2 
projected  but  10  feet  beyond  pier  3;  that  the  ferryboat  was  184  feet  long, 
and  her  extreme  width  62  feet;  and  that  the  brace  next  aft  of  the  ferry- 
boat's paddle  box,  which  was  the  first  point  of  contact  with  the  stem  of 
the  libelant's  boat,  was  122  feet  aft'  of  her  stem  and  62  feet  forward  of 
her  stern.  In  entering  the  slip  the  ferryboat  grazed  the  piles  at  the 
comer  of  pier  2  along  the  blutf  of  her  port  bow,  and  then  continued 
moving  ahead,  being  five  or  ten  feet  from  the  side  of  pier  2  at  the  time 
of  collision.  Now,  if  models  be  placed  upon  a  plot  of  the  slip  drawn 
to  scale,  it  will  be  seen  to  be  impossible  that  the  collision  could  have 
happened  between  the  brace  aft  of  the  paddle  box  and  the  stem  of  the 
libelant's  boat,  had  not  the  libelant's  boat  encroached  considerably  upon 
the  slip.  The  tug  Berwind  was  inside  of  the  fiv^  canal  boats;  so  that 
the  stem  of  the  libelant's  boat  must  have  been  at  least  95  feet  outside 
of  the  end  of  pier  3,  and  with  the  port  bow  of  the  ferryboat  near  the  rack 
along  pier  2,  the  stem  could  not  have  struck  that  brace  122  feet  aft  of  the 
stem  of  the  ferryboat,  unless  the  canal  boat  had  run  at  least  30  feet  to 
the  westward  of  the  line  of  pier  3,  and  by  so  much  encroached  on  the 
entrance  to  the  slip.  The  canal  boats  had  no  right  to  take  such  a  posi- 
tion. It  is  prohibited  by  the  city  ordinances  (Rev.  Ord.  1866,  p.  293) 
and  was  an  unlawful  obstruction  to  the  slip.  This  I  am  quite  satisfied 
is  the  primary  cause  of  the  collision* 
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The  circumstances  are  not,  I  think,  sufficient  to  charge  the  ferryboat 
with  fault  in  attempting  to  enter  her  slip  instead  of  waiting  outside  un- 
til the  canal  boats  should  have  been  withdrawn.  Until  the  ferryboat 
had  approached  within  100  feet  of  the  slip,  she  had  no  reason  to  sup- 
pose that  there  was  any  material  obstruction  to  her  entrance.  Coming 
around  from  the  west  side  of  Governor's  island,  the  ferryboat  had  seen 
the  lights  of  the  tug  moving  in  the  slip,  had  sounded  an  alarm  signal, 
and  slowed  when  at  a  considerable  distance j  and  then  the  tug  was  ob- 
served to  back  out  of  the  way.  The  position  and  height  of  the  bows 
of  the  tug  were  such  as  to  hide  the  much  lower  lights  of  the  canal  boats 
in  front  of  the  pier  until  the  ferryboat  was  within  100  feet  of  the  slip; 
and  even  had  those  lights  been  visible  and  seen  before,  their  position 
would  not  have  been  such  as  to  show  clearly  in  the  nighttime  that  the 
canal  boats  were  encroaching  upon  the  entrance  to  the  slip.  The  tug 
herself  was  able  to  go  further  back  at  any  moment.  When  the  canal 
boats'  lights  were  seen,  I  am  satisfied  that  a  worse  collision  would  have 
happened  had  the  ferryboat  reversed.  Uncjer  the  circumstances  I  think 
she  did  what  was  wisest  and  safest;  namely,  to  go  on  under  a  jingle  bell 
to  make  the  straightest  possible  entrance  into  the  slip. 

Even  had  the  canal  boats  been  seen  earlier  projecting  some  30  feet 
across  the  mouth  of  the  slip,  but  leaving  about  112  feet  space  for  the 
ferryboat's  entrance,  I  am  not  prepared  to  hold  that  the  ferryboat  would 
be  bound  to  wait  outside  until  the  canal  boats  should  be  withdrawn. 
In  such  cases,  where  a  reasonable  space  is  left,  and  where  the  danger 
from  collision  is  only  such  comparatively  small  injuries  as  may  arise 
from  the  sagging  of  boats  against  each  other  in  the  entrance  of  slips,  it 
might,  I  think,  well  be  held  that  boats  which  unlawfully  obstruct  the 
entrance  take  all  the  risks  of  the  sagging  arising  from  variable  currents, 
provided  the  ferryboat  so  entering  uses  reasonable  skill;  and  that  where 
so  much  space  is  still  left,  the  ferry  boat  should  not  be  held  chargeable 
with  either  negligence  or  fault  for  attempting  to  enter  at  all.  See  The 
Exj[yres8,  1  D.  S.  App.  109,  49  Fed.  Rep.  764.  Without  passing,  how- 
ever, upon  the  latter  point,  I  am  satisfied  that  the  libel  should  be  dis- 
missed upon  the  grounds  previously  stated,  with  costs. 


The  T.  B.  Van  Houten. 

Central  Railroad  of  New  Jersey  r.  The  T.  B.  Van  Pouten. 

{Diatrict  Court,  8,  D.  New  York.    April  25, 1892.) 

Collision— Steam  Vessels  Crossing— Starboard  Hand— Signals— IIeyersino. 
A  steam  tug  was  going  up  the  North  river  with  a  car  float  alongside  A  f  errvboat 
started  from  N.ew  x  orK  to  CommunipaWf  the  coarses  of  the  vesse  i  thus  being 
crosswise  courses,  with  the  ferryboat  on  the  starboard  hand  of  the  tu  V  The  ferry- 
boat slowed  about'  one  third  or4h6  way  kcross  the  river  to  allow  a  raft  to  pass. 
She  then  started  up,  and  a  half  minute  «fi»r  gave  one  i^hlstle  to  th^  i  ig^  wlien  the 
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latter  w^  500  or  600  f e^t  below  her  In  the  riyer^  The  tug  gave  no  signal,  and  the 
float  shortly  afterwards  struck  the  ferryboat.  Held,  both  in  fault,— the  tug,  (1)  for 
-  not  going  to  the  right,  (2)  for  not  signaling  her  direction  to  the  ferryboat,  (3)  for 
not  reversing  in  a  situation  that  involved  risk  of  collision;  the  ferryboat,  for  not 
giving  the  signal  indicating  her  intention  to  pass  ahead  of  the  tow  until  it  was  too 
late  to  be  of  any  use. 
9.  Same—Tim BLT  Sioxals— Inspjsctob's  Rules. 

"The  giving  of  timely  signals,  in  obedience  to  the  inspector's  rules,  is  among  the 
.  cumulative  means  provided  by  law  for  avoiding  collisions,  is  necessary  in  harbor 
navigation,  and  the  failure  to  observe  this  rule  is  one  of  the  most  proliflc  causes  of 
disaster.  ** 

In  Admiralty.     Libel  for  collision. 
Ckirpenter  dk  Mosher,  for  libelant. 
Wikox^  Adams  &  Green^  for  claimants. 

Brown,  District  Judge.  Before  light  on  the  morning  of  January  28, 
1891,  as  the  ferryboat  Elizabeth  was  making  one  of  her  regular  trips 
from  Liberty  street,  New  York,  to  Communipaw  ferry,  Jersey  City,  she 
•  was  run  into  in  about  mid  river  by  a  car  float  going  up  river  in  tow  on 
the  starboard  side  of  the  steam  tug  T.  B.  Van  Houten,  and  received 
damages  to  her  wheelhouse  and  machinery,  to  recover  which  the  above 
libel  was  filed. 

The  tide  was  ebb;  the  weather  clear,  but  dark,  and  good  for  seeing 
lights.  The  Van  Houten  had  come  around  the  Battery  and  was  bound 
for  the  Pavonia  ferry,  Jersey  City,  and  was  heading  about  N.  N.  W. 
.The  ferryboat,  after  getting  about  a  third  of  the  way  across  from  the  New 
York  shore,  had  been  obliged  to  stop  her  engines  to  allow  a  steam  tug 
with  a  raft  of  logs,  in  all  about  800  to  400  feet  long,  to  pass  down  ahead 
of  her  with  the  tide.  The  ferryboat  did  not,  however,  wholly  lose  her 
headway;  and  as  soon  as  the  raft  was  clears  she  started  her  engines 
ahead,  her  course  being  directed  nearjy  straight  across  the  river,  but  a 
iittle  upwards.  The  Van  Houten  was  then  probably  aboilt  100  or  160 
yards  further  out  in  the  river  than  the  Elizabeth.  Soon  after  starting 
up,  probably  about  a  half  a  ininute  after,  the  Elizabeth  gave  one  whistle, 
and* heard  a  whistle  from  the  Vaq  Houten,  which,  as  several  witnesses 
testify,  was  understood  as  a  reply.  The  pilot  of  the  Van  Houtep  testi- 
fies that  he  heard  no  whistle  from  the  Elizabeth  and  gave  none  to  her ;  but 
that  he  gave  an  answer  of  one  whistle  about  the  same  time  to  a  signal  of 
one  whistle  that  was  receii^ed  from  another  tug,  the  Beach,  which  was 
going  down  river  to  the  westward  of  both.  The  pilot  of  the  Elizabeth 
and  other  witnesses  testify  that  when,  the  Elizabeth  started  up  after  the 
raft  had  cleared,  the  Van  Houten  was  a  quarter  of  a  mile  below  him. 
Several  witnesses  for  the  Van  Houten,  t^cluding  the  pildt,  make  the  Van 
Houten  at  that  time  only  from  600  to  600  feet  below ;  and  such  I  think 
is  the  weight  of  the  testimony  and  of  the  circumstantial  evidence^ 
.  I  have  no  doubt  that  the  primary  fault  iu  this  collision  ^asthe  Vian 
Houten's.  Shehad  thft  ferryboat  on  her  starboard  hand;  she  saw  and 
re€ogni2sed  the  Elizabeth  at  an  abundant  distance,  and  knew  that  the 
checkiiig^  of  her  speed  for  the  rait  was  but  temporary,  ^nd-  that  the  Eliz- 
abeth had  the  right  of  way.     When  she  started  up  on  clearing  the  raft, 
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that  was  plainly  visible,  had  a  proper  lookout  been  maintained.  Yet 
according  to  the  pilot's  own  story,  he  continued  on  across  her  course 
without  giving  her  any  signal  whatsoever,  and  without  reversing  until  the 
Beach's  whistle  was  heard,  a  half  minute  after  the  ferryboat  had  started 
up,  when  it  was  too  late  to  be  of  any  use.  He  thus  violated  three  of  the 
express  rules;  namely,  (1)  in  not  going  to  the  right  in  that  situation; 
(2)  in  not  signaling  the  Elizabeth  to  indicate  the  direction  he  intended 
to  take;  (3)  in  not  reversing  in  time  in  a  situation  that  involved  evident 
risk  of  collision. 

I  think  the  ferryboat  is  also  in  fault  for  not  giving  a  timely  signal  to 
the  Van  Houten.  The  two.  boats  were  on  crossing  courses,  and  risk  of 
collision  was  plain,  if  both  kept  on.  The  time  when  the  raft  cleared 
and  the  ferryboat  started  up,  was  the  extreme  limit  at  which  she  could 
be  excused  for  delaying  her  signal.  When  she  gave  her  signal  about  half 
a  minute  afterwards,  it  was  too  late.  The  Van  Houten,  being  incum- 
bered, could  not  then  go  astern;  and  she  reversed  at  once,  but  could  not 
avoid  collision.  It  is  probable  that  this  signal  was  given  at  the  same 
time  the  signal  of  the  Beach  was  given,  as  only  one  signal  was  heard  by 
the  Van  Houten,  and  the  Elizabeth  did  not  hear  the  signal  of  the  Beach. 
In  my  judgment  the  ferryboat's  signal  should  have  been  given  be- 
fore the  raft  had  passed;  for  the  ferryboat  had  way  on;  the  Van  Houten 
was  seen  to  be  much  nearer  than  half  a  mile,  and  was  in  fact  less  than 
one-eighth  of  a  mile  distant ;  and  the  fact  that  the  way  of  the  Elizabeth 
had  been  checked  by  the  raft  when  she  was  so  near  the  Van  Houten, 
made  it  specially  appropriate  that  her  purpose  to  go  ahead  of  the  latter 
should  be  signaled  to  the  Van  Houten  as  required  by  the  inspector's 
rules,  since  without  any  signal  the  latter  might  possibly  suppose  the 
ferryboat  would  wait  till  the  Van  Houten  had  passed.  The  Van  Houten 
indeed  had  no  right  to  count  upon  it;  and  it  was,  therefore,  no  legal 
excuse  to  her  for  omitting  the  proper  signal  on  her  own  part,  or  for  not 
proceeding  as  the  rules  required. 

It  is  true  also  that  the  Elizabeth  had  a  right  to  expect  that  the  Van 
Houten  would  keep  out  of  her  way ;  but  that  was  no  excuse  for  the 
Elizabeth  in  omitting  to  give  a  timely  signal  in  obedience  to  the  inspect- 
or's rules  indicative  of  her  intent  to  increase  her  speed  and  go  ahead. 
The  rules  as  to  signals  being  authorized  by  law  (Rev.  St  §  4412)  have 
the  same  force  as  the  statutory  rules  when  not  in  conflict  with  the  latter. 
The  B.  B.  Saunders,  23  Blatchf.  378,  387,  25  Fed.  Rep.  727 ;  Ulie  DenU, 
29  Fed.  Rep.  528 ;  U.  S.  v.  Jlfiffer,  26  Fed.  Rep.  »7.  They  are  among 
the  cumulative  means  provided  by  law  for  avoiding  collision.  Their 
usefulness  and  absolute  necessity  in  harbor  navigation  are  bttested  by 
daily  experience ;  and  the  failure  to  observe  them  in  time  i  one  of  the 
most  prolific  causes  of  disaster  to  property  and  life.  Had  f  timely  sig- 
nal been  given  by  the  ferryboat,  as  late  even  as  when  she  started  up, 
there  is  no  reason  to  suppose  the  Van  Houten  would  not  hf  ire  heard  it 
and  gone  astern  accordingly.  For  these  reasons  the  damage  i  and  oosts 
must  be  divided;  and  the  libelant  is  entitled  to  recover  for  o:  ly  one  half 
its  loss. 
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State  v.  Suluvan  H  oL 
iO&euU  CowrU  W.  D.  North  CaroUna.    April  90, 1801) 

L  RncoYAL  ov  Causes— PBosBccnoN  ov  Rbtuiub  OFnoxB— Dbputt  GLnx— Bst. 
St.  §643. 

The  remoTal  of  a  prosecution  against  a  United  States  revenue  offloerf  rom  a  state 
to  a  federal  court  is  effected,  and  complete  jurisdiction  acauired,  immediately  upon 
the  filing  of  a  proper  petition  therefor  in  the  clerk's  office  of  the  federal  court:  and 
the  subsequent  issuance  of  a  writ  of  certiorari  or  Tuxbeas  corpus  cum  causa  is  but 
the  use  of  auxiliary  process,  and  the  performance  of  a  ministerial  duty.  When, 
therefore,  such  petition  is  filed  during  tracalion,  and  in  the  absence  of  the  clerk,  the 
proper  writ  may  be  issued  by  his  deputy,  and  it  need  not  show  upon  its  face  that 
the  derk  has  held  the  petition  to  be  sufficient. 

IL  SaMB— CBRTIORARi  TO  &TATB  GOUBT. 

The  statute  provides  in  such  case  that  when  suit  Is  commenced  in  the  state  court 
by  summona  or  other  process,  except  capias^  the  clerk  shall  issue  a  writ  of  oerti- 
*  orari,  but  that  when  it  is  commenced  by  capiat,  or  aov  other  similar  form  of  pro- 
ceeding, **by  which  an  arrest  is  ordered, "  the  clerk  shall  issue  a  writ  of  habeas 
eortnut  earn  causa.    Heldy  that  the  statute  must  be  liberally  construed  as  part  of 
'  the  revenue  system,  and  that  a  writ  of  certiorari  was  therefore  properly  issued 
when  the  officer  had  been  released  on  bail,  and  had  made  no  application  for  the 
writ  of  fiabeat  corpus  crnn  causa, 
&  Bamb. 

In  sDch  case  a  writ  of  oertioraH  addressed  to  the  marshal  of  the  district  instead 
of  to  the  state  court,  commanding  the  marshal  to  make  known  to  the  clerk  of  the 
state  court  the  removal  of  the  cause,  and  that  such  court  is  required  to  send  a 
transcript  of  the  record  to  the  circuit  court,  la  a  sufficient  compliance  with  the 
statute. 
Ik  Bamb— Watvbr— Dbvbxsb  nr  Btatb  CiouBT. 

Where  a  state  court  proceeds  with  a  prosecution  against  a  United  States  marshal 
after  he  has  effected  a  removal  to  a  federal  oourt,.he  does  not  lose  his  right  of  trial 
in  the  latter  court  by  defending  in  the  former. 

At  Law.  A  motion  to  proceed  with  the  trial  of  this  caae^  removed 
from  the  state  court,  the  state  court  having  declined  to  recognize  the  right 
of  removal,  and  tried  the  case. 

Benjamin  F.  Long^  for  plaintiff. 

22.  Z.  Linney  and  M.  8.  MoU^  for  defendants. 


Dick,  District  Judge.  Many  state  and  federal  oourtd  of  the  highest 
authority  have  heard  argument  and  carefully  considered  questions  of  law 
arising  under  section  643  of  the  Revised  Statutes  of  the  United  States,^ 

'Rev.  8tb  I  MS:  <*  When  any  civil  suit  or  criminal  prosecution  la  commenced  in  any 
court  of  a  state  upainst  any  officer  appointed  under  or  acting  bv  authority  of  kny  rev* 
enue  law  of  the  united  States,  now  or  hereafter  enacted,  or  against  any  person  acting 
under  or  by  authoritv  of  any  such  offiloer,  on  account  of  any  act  done  under  color  of  his 
oi&ce  or  of  any  such  law,  or  on  account  of  any  right,  title,  or  authority  claimed  by  such 
officer  or  other  person  under  any  such  law,  oris  commenced  against  any  person  holding 
property  or  estate  by  title  derived  from  any  such  officer,  and  affects  the  validity  of  any 
such  revenue  law,  or  is  commenced  against  any  officer  of  the  United  States,  or  other 
person,  on  account  of  any  act  done  under  the  provisions  of  title  96,  *the  elective  fran- 
chise,' or  on  account  of  any  right,  title,  or  authority  claimed  by  such  officer  or  other 
Krson  under  any  of  the  saia  provisions,  the  said  suit  or  prosecution  m^y,  at  any  time 
fore  the  trial  or  final  hearing  thereof,  be  removed  for  trial  into  the  circuit  court  next 
to  be  holden  in  the  district  where  the  same  is  pending,  upon  the  petition  of  such  de- 
fendant to  said  circuit  courts  and  in  the  following  manner :  Said  petition  shaU  set  forth 
the  nature  of  the  suit  or  prosecution,  and  be  verified  bv  affidavit;  and,  together  with  a 
certificate  signed  by  an  attorney  or  counselor  at  law  of  some  court  of  record  of  the  state 
where  such  suit  or  prosecution  is  commenced,  or  of  the  United  States,  stating  that,  as 
eounsel  for  the  petitioner,  he  has  examined  the  proceedings  against  him,  and  oaref ully 
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and  in  able,  elaborate,  and  positive  decisions  declared  its  constitution- 
ality, and  forcibly  announced  the  wise  and  just  principles  of  public 
policy  upon  which  it  is  founded.  They  have  also  clearly  defined  the 
extent  of  its  operation,  and  the  methods  of  procedure  for  the  application 
of  its  provisions  in  the  administration  of  justice.  This  statute  is  highly 
remedial,  and  I  am  of  opinion  that  it  should  receive  a  liberal  construction 
in  all  courts,  as  experience  has  shown  that  it  is  essential  to  the  effectual 
enforcement  gf  the  internal  revenue  laws  of  the  federal  government, 
which  is  the  common  government  of  the  people  of  all  the  states  of  the 
Union.  This  statute  is  not  a  usurpation  of  authority  in  disregard  of  the 
Tights  of  the  states.  It  certainly  cannot  be  considered  as  unjust  and  un- 
reasonable for  the  federal  government  to  assert  the  constitutional  and  es- 
sential right  to  investigate  in  its  own  courts  the  alleged  wrongful  con- 
duct of  its  own  officers  when  acting  under  color  of  its  authority,  and  in 
obedience  to  its  mandates.  Such  a  right  is  inherent  and  inseparable 
from  the  nature  of  our  general  government,  and  the  exercise  of  such 
power  is  an  imperative  duty,  the  performance  of  which  is  indispensable 
to  its  existence,  and  the  proper  and  efficient  discharge  of  the  important 
functions  with  which  it  is  invested  by  its  constitution  and  laws.  These 
fundamental  principles  have  been  so  often,  ably,  and  fully  considered 
and  determined  in  judicial  opinions  that  I  deem  further  discussion  un- 
necessary in  this  case.  In  the  case  of  SiaU  v.  Hoahins^  77  N.  C.  530, 
the  construction  of  this  statute  was  involved,  and  Reade,  J.,  in  deliver- 
ing the  opinion  of  the  court,  clearly  and.  forcibly  states  principles  of  law 
that  have  been  approved  by  many  subsequent  decisions  of  other  courts: 

'*  Where  a  United  States  officer  is  charged  with  a  duty,  and  does  acts,  under 
color  of  bis  duty,  which  but  for  bis  office  would  be  a  crime  against  the 

inqubred  into  all  the  matters  set  forth  in  the  petition,  and  that  he  believes  them  to  be 
true,  shall  be  presented  to  the  said  circuit  court,  if  in  session,  or,  if  it  be  not,  to  ihe.clerk 
thereof  at  his  office,  and  shall  be  ffied  in  said  office.  The  cause  shall  thereupon  be  en- 
tered on  the  docket  of  the  circuit  court,  and  shall  proceed  as  a  cause  originally  com- 
menced in  that  court;  but  all  bail  and  other  security  given  upon  such  suit  or  prosecu- 
tion shall  continue  in  lika  force  and  effect  as  if  the  same  had  proceeded  to  final  judg- 
ment and  execution  in  the  state  court.  When  the  suit  is  commenced  in  the  state  court 
by  summons,  subpoena,  petition,  or  another  process  except  ctipinsj  the  clerk  of  the  cir- 
cuit court  shaU  issue  a  writ  of  oertiorart  to-the^  state  cpurt,  requiring  \%  to  send  to  the 
circuit  court  the  record  and  proceedings  in  the  cause.  VtThen  it  is  commenced  by  ca- 
tHo9,  or  by  any  other  similar  form  of  proceeding  by  which  a  personal  arrest  is  ordered, 
he  shaU  issue  a  writ  of  habeas  corpus  cum  causa,  a  duplicate  of  which  shall  be  deliv- 
ered to  the  clerk  of  the  state  court,  or  left  at  his  ofBoe,  oy  the  marshal  of  the  district, 
or  his  deputy,  or  by  some  person  duly  authorized  thereto ;  *and  thereupon  it  shall  be  the 
duty  of  the  state  court  to  stay  all  further  proceedings  in  the  cause,  and  the  suit  or  pros- 
ecution, upon  delivery  of  such  process  or  leaving  the  same  as  aforesaid,  shall  be  held  to 
be  removed  to  the  circuit  court,  and  any  furthier  proceedings,  trial,  or  judgment  therein 
in  the  state  court  shall  be  void.  And,  if  the  defendant  in  the  suit  or  prosecution  be  in 
actual  custody  or  mesne  process  therein,  it  shall  be  the  duty  of  the  mar  iial,  by  virtue 
of  the  writ  of  luibea^  corpus  ciim  causa,  to  take  the  body  of  the  defe  dant  into  his 
custody,  to  be  dealt  with  in  the  cause  according  to  law  and  the  order  of  the  circuit 
court,  or,  in  vacation,  of  any  Jud^e  thereof;  and  if,  upon  the  removal  c  such  suit  or 
prosecution,  it  is  made  to  appear  to  the  circuit  court  that  no  copy  of  the  i  icord  and  pro- 
ceedings therein  in  the  state  court  can  be  obtained,  the  circuit  court  maj  allow  and  re- 
quire the  plaintiff  to  proceed  de  novo,  and  to  file  a  declaration  of  his  ci  use  of  action, 
and  the  parties  may  thereupon  proceed  as  in  actions  originally  brought  n  said  circuit 
court.  On  failure  of  the  plaintiff  so  to  proceed,  judgment  of  non  proscQ  litur  may  be 
rendered  against  him,  with  costs  for  the  defendant.^ 
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state,  then  and  in  that  case  the  United  States  courts  have  jurisdiction,  and 
under  the  act  of  congress  can  remove  the  case  from  the  state  courts  into  the 
federal  courts.  This  power  is  indispensable  to  the  United  States,  and  is  in 
no  way  derogatory  to  the  state/' 

In  the  case  of  Ableman  v.  Booth,  21  How.  506,  the  sapreme  court  de- 
fines with  great  clearness  and  force  the  constitutional  relations  existing 
between  the  courts  of  the  states,  the  people  of  the  states,  and  the  federal 
government.  The  faithful  observance  of  the  duties  of  such  relations  is 
essential  to  the  peace,  harmony,  and  prosperity  of  the  national  Union. 

Upon  careful  examination  of  the  proceedings  instituted  for  the  removal 
of  this  case  from  the  state  court  to  this  court  for  trial,  I  find  that  they 
are  in  substantial  conformity  to  the  act  of  congress.  The  petition  of  the 
defendants  represented  that  they  were  oflScers  and  agents  of  the  govern- 
ment, duly  appointed  and  acting  under  the  revenue  laws  of  the  United 
States,  and  that  the  acts  for  doing  which  they  are  criminally  prosecuted 
in  the  state  court  were  acts  done  under  oolor  of  their  office  and  employ- 
ment, and  in  the  performance  of  their  official  duties,  in  the  enforcement 
of  said  revenue  laws.  The  representations  set  forth  in  their  petition, 
showing  the  nature  of  the  prosecution  and  the  authority  and  circum- 
stances under  which  they  acted,  were  duly  verified  by  oath,  and  by  the 
certificate  required  by  law  to  be  given  by  the  legal  counsel  of  the  peti- 
tioners. As  the  circuit  court  was  not  in  regular  session,  the  petition  was 
presented  to  the  deputy  clerk  of  such  court  at  his  office  in  Statesville, 
and  was  duly  filed  in  said  office,  and  the  case  was  thereupon  entered  on 
the  docket  of  the  circuit  court,  to  be  proceeded  with  as  a  case  originally 
commenced  in  said  court,  and  a  writ  of  certiorari  was  duly  signed  and 
issued  by  a  regularly  appointed  and  qualified  deputy  clerk,  acting  in  the 
name  of  the  clerk  of  the  court.  This  writ  was  placed  in  the  hands  of 
the  marshal  of  this  district,  and  a  duplicate  copy  was  delivered  by  him 
to  the  clerk  of  the  state  court  before  the  commencement  of  the  trial  of  the 
case  in  said  court.  As  the  defendants  were  on  bail,  and  not  in  actual 
custody,  a  writ  of  habeas  corpus  cum  causa  was  not  applied  for  in  the  peti- 
tion, and  was  not  issued  by  the  deputy  clerk.  The  recognizance  in  the 
state  court  was  transferred  by  operation  of  law  in  the  removal  of  the  case» 
and  the  defendants  were  under  obligation  to  appear  in  this  court  and 
answer  the  charges  in  the  indictment  found  by  the  grand  jury  of  the  state 
court. 

I  entertain  the  opinion  that  when  proceedings  for  the  removal  of  a  . 
criminal  prosecution  from  a  state  court  to  a  federal  court  for  trial  are  in 
conformity  to  the  act  of  congress  providing  for  such  removal,  the  repre- 
sentations averred  in  the  petition  of  defendants,  constituting  sufficient 
grounds  for  removal,  verified  by  oath  and  by  certificate  of  counsel,  must 
be  accepted  as  true,  and  the  case  is  ipso  facto  removed  to  the  circuit  court, 
and  the  jurisdiction  of  the  state  court  is  at  an  end,  unless  the  case  shall  be 
remanded  thereto.  Spear,  Fed:  Jud.  484.  The  rights  of  the  defendants 
and  the  jurisdictioa  of  the  circuit  court  depend  upon  the  authority  of 
law»  and  not  upou  the  correctperformance^of  a  ministerial  duty  by  the  clerk 
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of  the  court.  The  act  of  congress  does  not  invest  the  clerk  with  any 
judicial  function  or  discretion,  but  commands  him  to  issue  the  prescribed 
auxiliary  remedial  process  to  prepare  the  case  for  trial.  No  duly  au- 
thenticated record  of  the  state  court  has  been  returned  by  the  clerk,  in 
obedience  to  the  writ  of  certiorari,  but  I  am  informed  that  no  objection 
was  made  in  the  state  court  as  to  the  regularity  and  sufficiency  of  the 
proceedings  for  removal  up  to  the  time  of  filing  the  petition  in  the  office 
of  the  derk  of  this  court,  and  the  entering  of  the  cause  upon  the  docket. 
The  refusal  of  the  court  to  recognize  the  right  of  removal  was  founded 
upon  the  fact  that  the  writ  of  certiorari  was  not  personally  issued  by  the 
clerk;  and  the  court  was  of  opinion  that  such  writ,  signed  and  issued  by 
the  deputy  clerk  in  the  name  of  the  clerk,  was  irregular,  erroneous,  and 
void.  The  act  of  congress,  in  express  terms,  prescribes  the  nature  of 
the  representations  that  must  appear  in  the  petition,  the  method  of  veri- 
fication, and  the  manner  of  filing  the  same.  When  these  requisites  are 
complied  with,  the  proceeding'  at  once  has  the  operative  force  and  effect 
of  removing  the  case,  as  the  statute  positively  declares  that  "  the  cause 
shall  thereupon  be  entered  on  the  docket  of  the  circuit  court,  and  shall 
proceed  as  a  cause  originally  commenced  in  that  court.''  This  clause, 
so  dear  and  imperative  in  its  terms,  must,  under  a  reasonable  construc- 
tion, have  the  force  and  effect  of  conferring  paramount  jurisdiction  on 
the  circuit  court,  and  full  power  to  proceed,  at  once,  to  have  the  cause 
prepared  for  trial.  This  jurisdiction  is  as  complete  and  plenary  as  if  the 
cause  had  been  originally  commenced  in  the  court.  As  this  court  had 
rightfully  acquired  jurisdiction  under  a  paramount  constitutional  law  of 
the  United  States,  the  state  court  was  divested  of  its  former  jurisdiction, 
and  could  not  legally  proceed  to  try  the  cause.  The  writ  of  certiorari 
mentioned  in  section  643  is  an  auxiliary  writ  of  the  court,  issued  by 
its  ministerial  officer,  the  clerk,  or  the  regularly  appointed  and  qualified 
deputy  derk,  in  order  that  the  removed  cause  may  be  tried  as  fairly  and 
speedUy  as  possible.  The  purpose  of  issuing  such  writ  is  to  procure  the 
record  of  the  state  court,  so  that  the  circuit  court  may  proceed  with  the 
case  where  the  jurisdiction  of  the  state  court  ceased.  This  writ  was 
also  intended  to  give  the  state  court  notice  of  the  removal  of  the  cause, 
so  that  it  might  have  an  opportunity  of  complying  with  a  duty  ex- 
pressly imposed  by  a  paramount  law  of  the  federal  government.  The 
subsequent  clause  in  the  statute,  dedaring  that "  the  suit  or  prosecution, 
upon  the  delivery  of  such  process,  or  leaving  the  same  as  aforesaid,  shall 
be  held  to  be  removed  to  the  circuit  court,  and  any  further  proceedings, 
trial,  or  judgment  therein  in  the  state  court  shall  be  void,"  was  intended 
as  a  positive  inhibition  of  any  further  proceeding  in  the  state  court,  and  to 
authorize  the  circuit  court  to  proceed  in  the  manner  provided.  Conceding 
for  a  moment  that  the  objection  to  the  ministerial  process  of  this  court  has 
some  legal  foundation,  it  is  merely  technical,  and  does  not  affect  the  mer- 
its of  the  case.  As  the  process  issued  from  a  court  having  rightful  and 
competent  jurisdiction  of  the  case,  it  was  not  void,  and  could  only  be  ir- 
regular or  erroneous.     Even  if  it  was  irregular  or  erroneous,  it  gave  full 
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and  explicit  notice  of  the  assumed  jurisdiction  of  the  court,  and  of  the 
rights  claimed  by  the  defendants  under  the  constitution  and  laws  of  the 
United  States,  as  well  defined  and  established  by  decisions  of  our  state 
supreme  court  and  the  supreme  court  of  the  United  States.  State  v.  H<»- 
kins,  77  N.  C.  530;  Tainessee  v.  Davis,  100  U.  S.  257;  Davis  v.  South 
Cnrdina,  107  U.  S.  597,  2  Sup.  Ct.  Rep.  636.  Under  such  circum- 
stances it  seems  to  me  that  the  state  court  could,  as  a  matter  of  comity 
and  common  justice,  have  given  the  defendants  a  reasonable  opportunity 
of  having  a  mere  irregularity  of  proceeding  corrected,  and  thus  ad- 
minister substantial  justice,  and  avoid  any  occasion  for  conflict  of  juris- 
diction between  a  state  and  federal  court  exercising  jurisdiction  in  the 
same  territorial  limits.  .  Judicial  controversies  are  always  unpleasant  and 
unseemly,  and  should  be  avoided,  unless  such  conflicts  are  necessary  to 
a  proper  enforcement  of  the  law, — to  secure  the  legal  rights  of  citizens, 
the  right  of  the  government,  and  the  impartial  administration  of  justice. 
The  defendants,  by  making  the  best  defense  they  could  in  the  state  court, 
neither  lost  nor  impaired  in  the  least  degree  their  right  of  trial  in  this 
court,  which  was  claimed  by  them  in  the  manner  provided  by  law. 
Steamship  Co.  v.  Tagman,  106  U.  S.  118,  1  Sup.  Ct,  Rep.  58. 

I  will  now  proceed  to  consider  more  particularly  the  nature  of  the  writ 
of  certiorari,  issued  by  the  deputy  clerk  of  this  court  in  the  name  of  the 
clerk,  to  ascertain  whether  the  action  of  the  deputy  was  in  accordance 
with  official  duty  and  power.  At  common  law  the  writ  of  certiorari  is 
used  for  two  purposes:  (1)  As  an  appellate  proceeding  for  the  re-exam- 
ination of  some  action  of  an  inferior  tribunal;  and  (2)  as  auxiliary 
process  to  enable  a  court  to  obtain  further  information  upon  some  matter 
already  before  it  for  adjudication.  (7.  S.  v.  Young,  94  U.  S.  258.  It  was 
for  this  last  purpose  that  the  writ  was  issued  in  this  case.  In  its  rela- 
tions to  this  court  the  state  court  is  in  no  sense  of  the  word  an  inferior 
court.  The  proceedings  in  this  case  are  not  appellate  in  their  nature. 
They  were  instituted  under  a  positive  and  constitutional  law,  which  en- 
titled the  defendants,  upon  making  a  certain  representation  of  facts,  in  a 
properly  verified  petition,  to  have  a  case  untried  and  pending  in  a  state 
court  having  jurisdiction  removed  for  trial  to  a  federal  court  which  had,  in 
accordance  with  law,  acquired,  not  concurrent,  but  paramount,  jurisdic- 
tion. A  court  must  have  competent  jurisdiction  of  a  matter  before  it  can 
award  a  writ  of  certiorari.  When  a  valid  law  confers  upon  a  court  jurisdic- 
tion to  issue  a  writ  of  certiorari,  such  jurisdiction  must  necessarily  be  su- 
perior to  the  jurisdiction  to  which  the  writ  is  directed;  for  such  writ  com- 
mands the  performance  of  a  duty.  Such  superior  jurisdiction  is  derived 
from  positive  law,  and  ip  in  no  way  dependent  upon  the  formal  correctness 
of  the  writ  which  the  court  issues  in  order  that  it  may  exercise  its  vested 
jurisdiction  with  intelligence  and  dispatch.  When  this  case  was  prop- 
erly entered  upon  the  docket  of  this  court,  jurisdiction  to  issue  the  writ 
of  certiorari  and  try  the  case  was  conferred  by  the  act  of  congress,  and 
was  superior  to  the  jurisdiction  of  the  state  court.  The  writ  issued  did 
not  enlarge  the  jurisdiction  of  the  court|  but  was  only  auxiliary  process, 
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to  obtain  the  record  of  the  case,  and  enable  this  court  to,  exercise  juris- 
diction speedily  and  justly.  Conceding  for  a  moment  that  congress 
has  the  power  to  confer  judicial  functions  upon  a  clerk  of  a  circuit  court, 
no  such  legislative  intention  can  be  inferred  from  the  language  of  im- 
perative command  used  in  the  statute, — the  clerk  "shall  issue  a  writ  of 
certiorari  to  the  state  court,  requiring  it  to  send  to  the  circuit  court  the 
record  and  proceedings  in  the  cause. "  If  a  judge  in  court  had  made  such 
an  order,  a  deputy  clerk  would  undoubtedly  have  acted  as  a  ministerial 
oflScer  in  issuing  the  writ.  The  positive  order  of  the  law  is  certainly  as 
mandatory  as  the  order  of  its  judicial  officer.  This  writ  is  generally 
awarded  as  an  auxiliary  to  the  exercise  of  judicial  authority,  but  there 
is  nothing  in  the  constitution  that  prevents  congress  from  directing  the 
clerk  of  a  court  to  issue  such  writ  in  his  ministerial  capacity.  A  return 
to  the  writ  can  properly  be  made  by  the  clerk  of  the  inferior  court  under 
his  hand  and  the  seal  of  the  court.  If  the  defendants  in  this  case  had 
been  in  actual  custody,  and  in  their  petition  had  made  application  for 
a  writ  of  habeas  corpus  cum  causa,  there  is  no  reason  why  the  deputy 
clerk  should  not  have  issued  the  writ.  This  is  not  the  high  prerogative 
writ  of  habeas  corpus,  which  can  only  be  awarded  by  judicial  authority. 
All  kinds  of  writs  of  habeas  corpus  are  subject  to  the  control  and  r^ula- 
tion  of  congress,  acting  within  the  limits  imposed  by  the  constitution. 
Congress  has  conferred  power  upon  the  courts  of  the  United  States  to  is- 
sue "  writs  of  habeas  corpus,^^  and  this  grant  of  authority  includes  every 
species  of  the  writ.  Rev.  St.  U.  S.  §751;  Ez  parte  BoUmany  4  Cranch, 
75.  In  section  752,  congress  has  only  conferred  power  upon  the  judges 
of  said  courts,  in  vacation,  to  award  writs  of  habeas  corpus  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  restraint  of  liberty, — the  high  preroga- 
tive and  judicial  writ.  In  section  643,  congress  has  seen  proper  to  em- 
ploy the  old  common-law  writ  of  habeas  corpus  cum  causa  to  be  issued  by 
a  court  in  session,  or  clerk  of  the  court  in  vacation,  in  the  removal  of 
certain  specified  cases  from  state  courts  to  federal  courts  for  trial.  This 
writ  had  become  almost  obsolete  in  England  and  this  country,  and  we 
must  look  to  the  common  law  to  ascertain  its  nature  and  application. 
This  old  common-law  writ  issued  out  of  the  courts  of  Westminster,  and 
afforded  a  very  libenal  and  expeditious  mode  of  procedure  for  the  removal 
of  causes.  It  was  grantable  of  common  right,  at  all  times,  without  any 
naotion  in  court,  and  it  instantly  superseded  all  proceedings  in  the  court 
below.  It  was  awarded  by  the  law  without  the  leave  of  the  court.  Ejc 
parte  BoUman,  supra;  3  Bl.  Comm.  130;  Tidd,  Pr.  297.  Upon  a  fair 
and  reasonable  construction  of  section  643,  it  is  evident  that  congress 
well  knew  the  nature  of  the  common-law  writs  n^entioned,  and  intended 
them  to  be  employed  by  the  circuit  courts  as  auxiliary  and  expeditious 
remedial  process  in  the  removal  of  causes,  and  in  aid  of  jurisdiction  al- 
ready acquired  by  the  filing  of  a  petition  in  conformity  With  the  require- 
ments of  the  statute.  To  this  end  the  law  positively  directs  and  com- 
mands the  clerks  of  such  courts  to  issue  such  remedial  process  when  the 
courts  are  not  in  session. 
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Congress  has  no  authority  to  confer  judicial  power  upon  clerks  of 
courts;  for  under  the  provisions  of  the  constitution  the  judicial  power  of 
the  United  States  can  .only  be  vested  in  and  be  exercised  by  courts 
created  and  established  by  law  to  expound  and  administer  the  law  in 
application  to  the  cases  and  controversies  which  may  come  before  them 
in  due  course  of  legal  procedure.  Const.  U.  S.  art.  3,  §  1.  Congress 
may  by  law  impose  duties  upon  executive  and  ministerial  officers  of 
the  government,  which  require  them  to  consider  and  determine  ques- 
tions of  law  and  of  fact,  but  in  so  doing  they  do  not  exercise  judicial 
power.  Such  duties  have  been  imposed  upon  judges,  to  be  performed 
out  of  the  course  of  the  courts;  and  their  decisions,  although  judicial  in 
nature,  are  held  not  to  have  been  made  in  the  exercise  of  judicial  power 
under  the  constitution.  Ex  parte  VaUandigham,  1  Wall.  253;  Ex  parte 
Zellner,  9  Wall.  247.  We  are  aided  in  forming  our  opinion  as  to  the 
intention  of  congress  by  considering  its  legislative  will  and  action  in 
other  statutes  passed  for  the  removal  of  causes  where  citizens  claim  rights 
under  the  constitution  and  laws  of  the  United  States.  Under  the  pro- 
visions of  these  statutes,  as  a  general  rule,  removal  proceedings  are  in- 
stituted in  the  state  courts;  and  if  a  petition  is  there  filed  and  verified, 
setting  forth  such  representations  of  facts  as  show  that  the  circuit  court 
can  rightfully  take  jurisdiction,  then,  upon  a  sufficient  bond  being  pre- 
sented, the  case  is  removed  by  law  to  the  circuit  court,  notwithstanding 
an  order  of  the  state  court  refusing  to  recognize  the  right  of  removal. 
MarsliaU  v.  Hdmes,  141  U.  S.  589,  12  Sup.  Ct.  Rep.  62.  We  cannot 
believe  that  congress  intended  that  proceedings  for  removal  under  sec- 
tion 643  should  be  less  speedy  and  peremptory  where  the  rights  of  the 
government  are  involved,  in  the  persons  of  its  officers  acting  under  color 
of  its  authority,  in  enforcing  its  laws  in  obedience  to  its  mandates. 
Congress  knew  well  that  clerks  of  courts  could  not  always  be  in  their  of- 
fices, and  that  a  deputy  clerk  usually  performed  the  duties  of  a  clerk  in 
his  name.  The  laws  of  the  United  States  make  proviaipn  for  the  ap- 
pointment of  competent  and  efficient  deputy  clerks.  They  are  ap- 
pointed by  the  court,  and  may  be  removed  by  the  judges.  They  are 
qualified  by  taking  the  official  oath  required  of  all  clerks  of  courts,  and 
may  be  required  to  execute  an  official  bond  to  the  United  States  for  the 
faithful  performance  of  official  duties.  Rev.  St.  U.  S.  §§  624,  626,  796. 
They  act  under  official  ol^ligation  imposed  by  law.  They  occupy  a 
higher  position  than  ordinary  deputies,  who  hold  their  position  under 
the  appointment  and  at  the  will  of  their  principals  in  office.  At  com- 
mon law  a  deputy,  as  an  essential  incident  to  his  appointment,  has  full 
power  to  do  most  ministerial  acts  which  his  principal  is  empowered  to 
do.  A  deputy  cannot  appoint  a  dpputy,.or  exercise  a  judicial  function, 
or  perform  an  act  which  the  law  expressly  requires  to  be  performed  by 
the  principal  in  person,  Parker  v.  Kett,  1  Salk.  95;  MlUer  v.  AMer,  89 
N.  C.  402.  The  proceedings  of  a  court  are  made  up  of  judicial  and 
ministerial  acts;  add  it  is  often  difficult  to  distinguish  the  judicial  (torn 
the  mini3t.eri£kl  in  tne  courts  of  a  state  where  there  is  no  constitutional 
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restriction  upon  the  legislature  in  conferring  judicial  powers  upon  sub- 
ordinate officers,  whose  duties  are  usually  ministerial.  In  determining 
these  questions,  state  courts  have  adopted  the  general  rules  of  the  com- 
mon law  for  their  guidance.  A  judicial  act  is  that  which  is  done  by  aa 
officer  having  power  to  determine  a  question  by  his  judgment,  involving 
intellect  and  discretion  in  a  matter  of  opinion.  A  ministerial  act  is 
that  which  is  lawfully  done  by  an  officer  under  the  direction  and  com- 
mand of  a  superior  power.  The  laws  of  this  state  have  invested  the 
clerks  of  the  superior  courts  with  judicial  and  ministerial  functions,  and 
there  have  been  many  cases  in  the  courts  where  perplexing  questions 
have  arisen  from  the  actions  of  deputies  in  the  performance  of  official 
duties.  The  supreme  court  of  the  state,  in  many  well-considered 
opinions,  has  been  very  liberal  in  defining  judicial  and  ministerial 
functions,  and  in  sustaining  the  acts  of  deputy  clerks  in  issuing  process 
in  cases  which  required  the  exercise  of  judgment  and  discretion,  and 
some  other  elements  of  a  judicial  nature.  The  doctrine  is  clearly  an- 
nounced that  "the  law  contemplates  that  every  man  shall  have  the  ben- 
efit of  the  principles  as  well  as  the  procedure  of  the  law,  to  enable  him 
to  vindicate  and  establish  his  rights."  That  court  fully  recc^nizes  the 
importance  and  necessity  of  having  deputy  clerks  "to  help  the  dispatch 
of  public  business,  and  to  provide  for  the  same  when  the  clerk  might  be 
necessarily  absent  from  his  office,  or  unable  for  any  cause  to  give  per- 
sonal attention  to  his  official  duties."  MiUer  v.  MZfer,  89  N.  C.  402, 
and  cases  cited;  Evans  v.  Etheridge,  96  N.  G.  42,  1  S.  E.  Rep.  638; 
Butts  V.  Screws,  95  N.  C.  21*5. 

I  have  been  informed  that  the  supreme  court  of  this  state  has  affirmed 
the  judgment  of  the  court  below  in  this  case,  but  I  have  not  seen  the 
opinion  filed.  I  desire  to  have  an  opportunity  of  carefully  reading  and 
considering  such  opinion  before  I  proceed  further.  I  have  confidence 
in  the  ability,  integrity,  learning,  and  patriotism  of  the  justices  who  pre- 
side in  that  d^inguished  court;  and  I  have  learned  that  questions  of 
law  arising  upon  the  face  of  the  record  were  discussed  and  determined, 
which  were  not  presented  on  the  trial  in  the  court  below*  It  is  ordered 
that  this  case  be  continued  to  the  next  term,  and  that  the  defendants 
enter  into  recognizance  for  their  appearance. 

The  solicitor  of  the  state  for  this  district,  being  present,  waived  any 
further  notice  of  this  proceeding  of  the  court. 


SUPPLEMENTAL  OPINION. 
(At  Chambers.    Maroh  14, 1893.) 


Since  delivering  and  writing  out  the  foregoing  opinion,  I  have  seen 
the  decision  of  the  supreme  court  of  this  statCi  (14  S.  E.  Rep.  796,)  af- 
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firming  the  judgment  of  the  court  below*'  I  will  make  no  comment 
on  the  general  tone  and  spirit  of  the  language  of  the  court,  but  will  only 
view  it  as  an  honest,  strong,  and  decided  expression  of  judicial  opinion, 
manifesting  a  jealous  and  watchful  care  over  the  jurisdictional  rights  of 
state  courts.  The  principal  ground  of  the  decision  was  the  question  of 
law  discussed  and  decided  in  the  superior  court,  as  to  the  right  and 
power  of  a  deputy  derk,  in  the  name  of  the  derk,  to  receive  and  file  the 

>  The  opinion  of  the  state  oonrt,  deUvered  by  Merriuon,  G.  J.,  is  as  f  oUows,  omitting 
the  part  in  which  the  removal  statute  is  set  out:  **The  purpose  of  this  statutory  pro- 
vision is  to  create  jurisdiction  in  the  circuit  court  of  the  United  States,  and  to  transfer 
to  that  court  the  lurisdiction  of  state  courts  in  the  classes  of  cases  specified  therein, 
when  such  cases  shaU  be  removed  as  contemplated  by  it  It  is  hence  very  important, 
and  should  be  strictly  observed  in  aU  material  respects.  Such  observance  is  tne  more 
important,  as  the  method  of  removal  prescribed  does  not  require  the  circuit  court  to 
supervise  and  scrutinize  applications  for  removal  unless  it  shall  happen  to  be  in  session 
at  the  time  the  same  shall  be  presented.  The  removal  of  causes  is  no  doubt  subject  to 
abuses,  and,  as  suggested,  frequently  prostituted  with  a  view  to  evade  and  delay  rather 
than  obtain  justice  on  the  part  of  the  party  professing  to  seek  it.  This  statute  has 
been  the  subject  of  much  judicial  criticism,  its  validitv  as  a  whole,  and  that  of  some 
of  its  material  parts,  have  been  much  questioned.  But  it  is  now  settled  that  it  is  vaUd 
and  operative.  It  is  therefore  the  duty  of  the  courtR.  both  state  and  federal,  in  gopd 
faith  to  give  it  effect  in  all  proper  cases.  Tennessee  v.  Davis,  100  U.  B.  267;  Davis  v. 
South  Carolina,  107  U.  S.  507,  2  Sup.  Ct.  Rep.  686 ;  State  v.  Hoskins,  77  N.  C.  530.  The 
state  court  will  lose,  be  deprived  or,  and  relinouish  its  jurisdiction  only  in  the  case  and 
in  the  way  and  manner  prescribed.  Courts  do  not  readily  give  up  or  abandon  their 
jurisdiction  of  cases  before  them.  It  is  of  their  nature  and  purpose  to  administer  jus- 
tice as  contemplated  and  intended  by  the  laws  of  their  creation  and  being.  It  is  not  to 
be  presumed  that  they  are  incapable,  unjust,  or  untrustworthy.  On  the  contrary,  the 
presumption  is  in  their  favor  in  all  these  respects.  Hence,  statutes  not  in  aid  of,  but 
depriving  them  of,  their  jurisdiction,  particularly  where  it  has  already  attached,  are 
to  oe  strictly  interpreted.  The  present  case  is  a  criminal  prosecution,  begun  by  indict- 
ment and  tioapiasj  whereby  *a  personal  arrest  is  ordered.'  It  intends  that  the  de- 
fendants shall  be  arrested  and  held  in  dose  custody  by  the  sheriff,  unless  they  shall 
give  bail  as  allowed  by  law.  In  such  case,  if  it  be  granted  that  thd  defendants  regu- 
larly and  sufficiently  presented  their  petition  for  removal  of  the  action  to  the  clerk  of 
the  circuit  court  of  the  United  States  at  his  ofBce,  that  court  not  being  in  session  at  the 
time,  and  that  the  clerk  duly  filed  it,  and  entered  the  cause  on  the  docket  of  that  court, 
the  jurisdiction  of  the  latter  was  not  then  complete,  nor  was  that  of  the  state  court 
over  and  at  an  end. .  It  then  became  necessary,  in  order  to  completely  and  efficiently 
transfer  the  jurisdiction  from  the  state  to  the  circuit  court,  for  the  clerk  of  the  latter 
court  to  *  issue  a  writ  of  habeas  corpus  cum  causa^  a  duplicate  of  which  should  have 
been  delivered  to  the  clerk  of  the  state  court,  or  left  at  his  office,  by  the  marshal,  his 
deputy,  or  some  person  duly  authorized  to  do  so.'  Thereupon  it  would  become  the  duty 
of  the  state  court  *  to  stay  all  further  proceedings  in  the  cause.'  This  being  done,  the 
prosecution  would  *  be  held  to  be  removed  to  the  circuit  court,  and  any  further  proceed- 
ings, trial,  or  judgment  therein  in  the  state  court '  would  be  void.  The  statute  above  re- 
cited so  expressly  declares  and  provides.  The  case  is  not  removed.  The  state  court  does 
not  lose  its  jurisdiction  until  the  writ  last  mentioned  is  so  delivered  to  its  clerk.  The 
state  court  cannot  know  of  the  intended  removal  except  in  the  way  thus  prescribed. 
The  statute  on  purpose  prescribes  such  method  of  procedure  in  case  of  criminal  pros- 
ecution; and  it  in  like  manner  prescribes  that  *the  clerk  of  the  circuit  court  shall  issue 
a  writ  t>f  certiorari  to  the  state  court'  in  case  of  the  removal  of  other  causes  of  other 
classes,  *  requiring  it  to 'send  to  the  circuit  court  the  record  and  proceedings  in  the 
cause.'  These  writs,  and  the  proper  service  of  them,  are  essential  to  perfect  the  juris- 
diction of  the  circuit  court,  and  put  an  end  to  that  of  the  state  court.  The  method  of 
removal  prescribed  so  expressly  requires,  and  no  other  method  is  prescribed  in  terms 
or  by  implication.  Any  other  method  adopted  by  the  courts  for  the  sake  of  convenience, 
or  to  cure  irregular  or  defective  procedure,  would  put  a  very  delicate  subject,  regu- 
lated by  statute,  at  the  discretion  of  the  courts,  and  lead  to  intolerable  confusion.  The 
only  just  and  tolerable  course  is  to  observe  the  statute,  at  least  substantially,  in  all 
respects.  In  the  present  case  the  clerk  of  the  circuit  court  did  not  issue  a  writ  of 
habeas  corpus  cum  causa,  as  he  should  have  done.  The  paper  writing  he  signed  by 
bis  deputy,  and  had  served  on  the  clerk  of  the  state  court,  was  not  such  writ  in  form 
or  substance,  nor  does  it  purport  to  be.  It  was  not  the  writ  the  law  prescribed  and 
required  to  be  issued  in  such  cases,  nor  did  it  charge  the  state  court  with  notice,  and 
put  an  end  to  its  jurisdiction  of  the  prosecution.  It  is  more  like  a  writ  of  certiorari, 
and  was  probably  intended  to  be  sucn,  but  it  was  not  addressed  to  the  state  court  or 
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petition  for  removal,  and  to  issue  the  auxiliary  writ  of  certiorari  that 
was  served  by  the  United  States  marshal  upon  the  clerk  of  the  stale  su- 
perior court,  and  subsequently  read  in  open  court  before  the  trial  of  the 
case.  Upon  this  subject,  I  have  nothing  to  add  to  what  I  have  already 
said  in  my  foregoing  opinion,  except  to  express  my  surprise  at  the  l^;al 
conclusions  of  the  distinguished  court  which  has  so  often  shown  a  lib- 
eral and  enlightened  policy  in  defining  the  ministerial  functions  of  a 

any  of  its  officers.  It  was  addressed  to  the  marshal  of  the  district,  commanding  him  to 
make  known  the  facts  recited.  Such  writs  must  be  addressed  to  the  parties  com- 
manded and  required  by  them  to  do  the  matters  and  things  therein  specified  to  be 
done.  The  state  court  was  not  bound  to  take  notice  of  and  treat  the  paper  writing  de- 
livered to  its  clerk  as  the  writ  of  certiorari  (if  that  writ  could  have  been  appropriate 
in  this  case)  prescribed  by  the  statute.  See  appropriate  forms  of  such  writs  in  Dill. 
Rem.  Causes,  p.  87;  Spear,  Rem.  Causes,  pp.  109, 110.  It  appears  that  the  petition  of 
the  defendants  was  not  presented  to  the  circuit  court  while  it  was  in  session,  nor  to  the 
clerk  thereof  at  his  office  out  of  term  time,  but  it  was  presented  to  his  deputv,  who  filed 
it  in  the  clerk^s  office,  and  entered  the  cause  on  the  docket  of  the  court.  The  attorney 
general  insisted  on  the  argument  that  the  deputy  clerk  could  not  receive  and  pass  upon 
and  file  the  petition  and  the  certificate  of  counsel  accompanying  it.  The  presentation 
of  the  petition  is  important;  it  must  be  made  to  the  court  if  it  oe  in  session,  or  to  the 
clerk  in  vacation  time.  The  statute  so  expressly  requires.  To  what  end  is  this  re- 
quired? Obviously  to  the  end  that  the  court  or  clerk  may  examine  and  allow  it  to  be 
filed.  It  must  be  seen  and  adjudged  that  it  is  sufficient  upon  its  face  to  serve  the  pur- 
pose contemplated  by  it  It  must  be  in  substance  a  petition  alleging  the  essential  facts, 
and  accompanied  by  the  certificate  of  counsel;, and  the  court  or  clerk,  as  prescribed, 
must  so  determine.  Granting  that  the  deputy'might  act  in  the  name  of  and  for  the 
clerk  in  all  matters  simply  ministerial  in  their  nature,  he  could  not  do  so  in  matters 
judicial  in  their  nature,  requiring  the  exercise  of  his  official  judgment  and  discretion, 
unless  authorized  to  do  so  by  statute.  In  such  matters  the  law  charges  the  clerk  to  act 
for  and  by  himself,  and  not  by  another.  In  such  case  the  action  of  the  deputy  would 
be  void,  and  of  no  legal  effect  While  the  circuit  court  or  the  clerk  must  decide  upon 
the  sufficiency  of  the  petition,  and  allow  the  same,  if  sufficient,  it  must  appear  by  the 
writs  issued  to  the  state  court  that  the  circuit  court  or  clerk  allowed  the  petition;  that 
it  was  filed,  and  the  cause  entered  upon  the  docket  of  that  court  Surely  it  cannot  be 
that  the  circuit  court  has  the  authority  to  simply  command  the  state  court  to  surrender 
its  jurisdiction  of  an  action,  and  certify  the  record  thereof  to  that  court  Such  proce- 
dure would  be  absurd,  monstrous,  and  despotic.  The  process  going  from  the  circuit 
court  to  the  state  court  must  state  the  substance  of  the  ground  of  the  authority  of  the 
former,  and  the  purpose  of  the  cpmmand  of  the  writ  It  is  the  writ  thus  framed  and 
duly  served  that  perfects  the  removal  of  the  action,  and  puts  an  end  to  the  jurisdiction 
of  the  state  court  The  law  does  not  invest  the  circuit  court  with  arbitrary  authority, 
nor  does  it  intend  to  transfer  the  jurisdiction  in  particular  cc^es  from  the  state  court 
to  that  court  simply  by  the  latter's  command.  The  authority  and  pertinent  action 
must  appear  in  an  orderly  and  authorized  way.  Here  it  did  not  appear  that  the  circuit 
court  in  session,  or  the  clerk  in  vacation  time,  had  allowed  the  petition  of  the  defend- 
ants to  be  filed.  The  contrary  appears  by  the  paper  writing  served  upon  the  clerk  of 
the  state  court.  It  appears  that  the  deputy  clerk  of  the  circuit  court  ulowed  the  peti* 
tion,  and  filed  it  This  he  had  no  authority  to  do.  It  cannot  justly  or  reasonably  be 
said  that  the  circuit  court  alone  must  decide  that  he  had  or  had  not  such  authority. 
The  state  court  must,  In  the  very  nature  of  the  matter,  decide,  when  a  writ  oomes  to 
it,  the  nature  and  purpose  of  the  command  contained  in  it,  and  that  it,  upon  its  face, 
comes  from  lawful  authority.  If  the  writ  should  upon  its  face  show  that  it  was  unlaw- 
ful and  void,  it  would  not— could  not— serve  the  purpose  of  the  law,  and  the  state  court 
would  not— ought  not  to— recognize  or  act  upon  it  It  is  not  sufficient  to  say  that  the 
circuit  court  would,  in  the  course  of  procedure,  afterwards  correct  the  error,  and  re- 
mand the  case.  The  state  court  is  possessed  of  judicial  authority,  and  t  is  Its  duty  to 
Sart  with  its  jurisdiction  of  cases  only  in  the  cases  and  in  the  way  prei  sribed  by  law. 
[oreover,  it  is  within  its  jurisdiction  and  authority  to  interpret  and  a]  ply  statutes  of 
the  United  States  in  appropriate  cases,  and  such  statutes. are  binding  ipon  it  in  per^ 
tinent  cases  and  connections.  There  is  no  conflict,  in  contemplation  o  law,  between 
the  United  States  and  state  courts.  Any  seeming  conflict  arises  from  m  sapprehension 
and  misapplication  of  the  law,  or  from  a  willful  purpose  to  pervert  it.  The  state 
court  must  decide  that  it  has  or  has  not  jurisdiction,  and  pertinent  qu  stions  in  that 
respect.  Its  errors  may  be  corrected  in  an  orderly,  kiwf ul  way  by  ai  authoritative 
judicial  tribunal.  In  this  case  it  decided  that  the  case  before  it  was  i  >t  removed  to 
the  circuit  court  of  the  United  States,  and  proceeded  to  try  and  disp<         -  --  .-« ^- 


ordinary  course  of  procedure,  and  we  think  it  did  so  correctly.    Judgibi  at  affirmed. 
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derk  of  a  court,  and  in  sustaining  the  actions  of  deputy  clerks  in  facili- 
tating the  administration  of  sul^stantial  justice. 

It  is  not  my  purpose  to  discuss  at  any  length  the  questions  of  law 
considered  by  the  state  supreme  court,  which  were  not  relied  upon  in 
the  trial  of  the  case  in  the  court  below.  I  desire  simply  to  express  my 
nonconcurrence,  and  offer  a  few  reasons  that  influence  me  in  my  opinion. 
I  certainly  do  not  concur  in  the  views  of  the  supreme  court  in  regard  to 
a  strict  and  technical  construction  of  the  removal  statute  referred  to. 
Section  643,  Rev.  St.  U.  S.  This  statute  is  a  part  of  the  revenue  sys- 
tem of  the  general  government,  and  the  United  States  supreme  court 
has  often  decided  that  revenue  statutes  are  remedial  in  their  nature,  and 
are  to  be  construed  liberally  to  carry  out  the  purposes  of  their  enact- 
ment; and  what  is  implied  in  them  is  as  much  a  part  of  the  enactment 
as  what  is  expressed.  The  intention  of  the  lawmakers  and  the  reason 
and  object  of  the  law  are  considerations  of  great  weight  in  the  construc- 
tion of  the  statute.  Smythe  v.  Fiske,  23  Wall.  374.  In  the  opinion  of 
the  supreme  court  it  is  insisted  that  the  writ  of  certiorari  issued  by  the 
clerk  of  the  circuit  court  in  this  case  was  not  in  proper  form  and  prop- 
erly directed.  I  will  readily  concede  that* such  writ  is  not  in  conformity 
with  a  writ  of  certiorari  at  common  law,  but  there  is  good  reason  in  this 
case  for  a  departure  from  such  usual  and  estab-ished  form.  At  com- 
mon law  the  certiorari  is  a  writ  issued  by  a  superior  court  having  juris- 
diction, directed  to  an  inferior  court,  commanding  it,  through  its  clerk, 
to  certify  and  retura  the  record  and  proceedings  in  a  particular  case 
pending  before  it  to  the  higher  court.  A  court  that  has  authority  to 
command  the  performance  of  a  duty  has  competent  power  to  enforce 
obedience  by  compulsory  process.  Circuit  courts  of  the  United  States 
are  not  higher  courts  than  the  state  superior  courts,  and  under  the  pro- 
visions of  section  643  have  no  authority  to  command  state  courts  and 
enforce  obedience.  Under  this  section,  congress  has  not  invested  the 
circuit  courts  with  any  such  coercive  authority,  but  provision  has  been 
made  for  such  courts  to  notify  and  require  the  state  courts  to  certify 
their  records  and  proceedings;  and,  if  such  requirements  are  disregarded, 
circuit  courts  can  supply  the  record,  and  proceed  to  make  disposition  of 
cases  removed  without  the  requested  assistance  of  the  state  courts.  Un- 
der such  circumstances,  I  am  of  opinion  that  the  writ  of  certiorari  in 
this  case  was  appropriate,  and  is  not  justly  subject  to  criticism  for  in- 
formality. It  was  issued  under  the  seal  of  a  court  of  competent  juris- 
diction, was  delivered  to  the  clerk  of  the  state  court  by  the  marshal, 
was  read  in  open  court  before  the  trial,  respectfully  gave  information  to 
the  state  court  of  the  sufficient  grounds  upon  which  the  circuit  court  as- 
sumed jurisdiction,  and  notified  the  state  court  of  .the  duty  imposed 
upon  it  by  law.  The  purpose  of  issuing  the  writ  of  certiorari  was  not 
to  require  the  state  court  to  surrender  jurisdiction  and  remove  the  cause 
to  the  circuit  court,  but  simply  to  require  a  return  of  the  record  of  the 
case,  duly  authenticated  by  its  clerk.  Under  this  statute  the  state 
courts  have  no  essential  agency  in  the  removal  of  causes.  All  proceed- 
ings for  removal  are  conducted  in  the  circuit  court,  and  the  auxiliary 
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writs  of  oerh'nrari  and  habeas  carpus  cum  causa,  served  on  the  clerk  of  the 
state  court,  are  not  essential  to  removal,  but  are  used  after  the  circuit 
court  has  acquired  jurisdiction  for  the  purpose  of  notifying  the  state 
court  of  such  assumed  jurisdiction,  and  preparing  the  removed  case  for 
trial.  The  circuit  court  does  not  command  the  state  court  to  surrender 
jurisdiction,  for  such  jurisdiction  is  transferred  to  the  circuit  court  by 
the  operation  of  a  paramount  law.  This  operation  of  law  cannot  be 
justly  regarded  as  arbitrary  and  despotic,  as  it  was  put  in  force  by  the 
legislative  representatives  of  a  free  and  enlightened  people,  and  has 
been  sanctioned  by  long  experience  and  by  the  decisions  of  the  highest 
judicial  tribunal  of  the  nation,  and  pronounced  to  be  essential  to  the 
safety  and  eflBcient  0|>eration  of  the  federal  government.  A  case  re- 
moved under  this  statute  is  tried  in  accordance  with  state  laws,  by  a 
jury  composed  of  the  best  citizens  of  the  state,  under  the  direction  of  a 
judge  bound  by  oflBcial  obligation  to  correctly  administer  such  state 
laws. 

It  is  further  insisted  in  the  opinion  of  the  state  supreme  court  that 
the  writ  of  certiorari  in  this  case  is  defective,  in  that  it  does  not  show  on 
its  face  that  the  clerk  had  expressly  adjudged  the  petition  to  be  suffi- 
cient to  serve  the  purpose  contemplated.  The  statute  declares  in  clear 
and  express  terms  what  representations  of  facts  in  the  petition,  and 
what  verification,  shall  give  the  petition  filed  the  force  and  effect  of  re- 
moving the  case.  The  truth  of  such  representations  is  matter  of  subse- 
quent inquiry  and  determination.  The  only  duty  imposed  upon  the 
derk  is  to  examine  the  papers  and  see  that  the  formal  requirements  of 
the  law  are  complied  with.  He  determines  these  matters  by  the  minis- 
terial acts  of  inspection  and  comparison,  and  manifests  his  approval  in 
no  other  way  than  by  filing  the  petition  in  his  office,  and  entering  the 
case  on  the  docket.  This  implied  approval  clearly  appears  in  the  writ 
of  certiorari  that  was  issued  in  this  case. 

It  is  further  insisted  that  "the  process  going  from  the  circuit  court 
to  the  state  court  must  state  the  substance  of  the  ground  of  the  author- 
ity of  the  former,  and  the  purpose  of  the  command  of  the  writ."  This 
alleged  requisite,  if  adopted  in  practice,  would  introduce  a  novel  feature 
into  a  writ  of  certiorari^  unknown  to  the  common  law.  At  common  law, 
it  was  a  prerogative  writ, — a  mandate  of  the  crown, — ^issued  by  a  court 
that  was  invested  with  a  plenitude  of  power  over  all  inferior  courts  of 
the  realm,  and  had  a  right  to  command  them  to  return  authenticated 
records  and  proceedings  in  a  particular  case  for  trial  or  correction  of  er- 
rors. The  courts  of  the  United  States  derive  authority  to  issue  such  a 
writ  from  the  constitution  and  the  legislation  of  congress;  anil  the  nature 
and  purpose  of  the  writ  has  been  set  forth  in  acts  of  con^  ress,  and  in 
frequent  decisions  of  federal  courts.  It  seems  to  me  that  it  would  be 
unnecessary  and  improper  for  a  circuit  court  of  the  Unite  I  States,  in 
removal  proceedings,  to  inform  a  state  court,  in  more  specifi  \  terms  than 
were  used  in  this  case,  of  the  grounds  of  its  authority,  and  ihe  purpose 
of  the  writ,  when  such  matters  are  disclosed  by  public  anc  paramount 
law,  presumed  to  be  well  known  to  all  courts. 
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It  is  further  insisted  that  the  proceedings  before  the  clerk  of  the  cir- 
cuit court  were  defective  and  insufficient  to  effect  a  removal  of  the  case 
from  the  state  court,  in  that  no  writ  of  habeas  corpus  cum  causa  was  is- 
sued by  said  clerk.  As  the  defendants  were  on  bail,  and  not  in  actual 
custody,  a  writ  of  haieaB  carpus  was  unnecessary.  The  bail  bond  filed 
in  the  state  court,  by  express  provision  of  law,  was  effectual  to  secure 
the  appearance  of  the  defendants  in  the  circuit  court.  The  defendants 
made  no  application  in  their  petition  for  a  writ  of  habeas  corpus.  Before 
such  a  writ  can  be  properly  issued,  it  must  be  applied  for,  and  the  peti- 
tion must  allege  that  the  party  is  imprisoned  or  detained  against  his  will, 
without  authority  of  law. 

I  have  prolonged  this  discussion  further  than  I  at  first  intended.  The 
judgment  of  the  superior  court  against  the  defendants  for  the  offense 
with  which  they  were  charged  and  convicted  by  a  jury  was  not  oppress- 
ive or  unreasonable.  I  feel  sure  that  the  judge  of  the  superior  court, 
in  his  ruling,  was  prompted  by  a  high  sense  of  judicial  duty.  I  enter- 
tain the  highest  respect  for  the  state  supreme  court,  and  read  with  pleas- 
ure and  benefit  its  able,  learned,  and  instructive  opinions;  and  I  sin- 
cerely regret  that  an  occasion  has  arisen  which  has  produced  a  oonfliot 
of  judicial  opinion  and  authority. 


The  Nelub  May. 

United  States  v.  The  Nellie  Mat. 

{District  C(yw%  D,  Rhode  Island.    May  27, 1898.) 

FSKALTTSS  AKD  FORFBITURES— PASSRNOBR  AOT—LlBBL  IN  Rbm— WhBV  HaINTAIKABLB. 

Under  the  passenger  act  of  Anguet  a,  1882,  (22  St.  at  Large,  p.  186,)  a  Ubel  against 
a  ship  to  recover  the  jpenalties  for  violation  of  that  act  can  only  be  maintainea  after 
the  shipmaster's  trial  and  conviction  of  the  same  offense,  ana  for  the  purpose  of 
enforcing  payment  of  the  fine  imposed  upon  him. 

In  Admiralty.  Libel  to  recover  penalty  for  violation  of  the  passenger 
act  of  1882.     Dismissed. 

Bathhone  Oardner^  Dist.  Atty.,  for  the  United  States. 
Amasa  M.  Eaton  and  Walter  B.  Vincent j  for  claimant. 

Cabfenteb,  District  Judge.  This  is  an  information  and  libel  filed  by 
the  attorney  of  the  United  States  for 'this  district  against  the  schooner 
Nellie  May,  wherein  it  is  allied  that  the  said  schooner  is  an  American 
vessel,  belonging  to  a  citizen  of  the  United  States,  and  that  Joas  J.  Go- 
dinho,  being  master  of  said  schooner,  has  transported  from  Brava  to 
Providence  48  emigrant  passengers  without  there  having  been  provided 
for  said  passengers  the  accommodations  required  by  an  act  to  regulate  the 
carriage  of  passengers  by  sea,  approved  August  2, 1882,  and  in  violation' 
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of  the  first,  second,  third,  and  fifth  sections  of  that  act;  and  that  by  rea- 
son thereof  the  vessel  has  become  liable  to  the  penalties  provided  by  said 
act.  Claim  is  made  by  Antonio  Coelho,  part  owner  of  the  vessel,  who 
moves  that  the  libel  be  dismissed,  because  it  is  not  therein  allied  that 
Godinho  has  been  convicted  of  the  alleged  infraction  of  the  statute.  I 
am  clear  that  the  libel  .must  be  dismissed.  The  whole  scheme  of  the 
statute  (22  St.  at  Large,  p.  186)  is  to  forbid  the  performance  of  certain 
acts  by  the  master  of  a  vessel,  and  to  denounce  against  him  various  pen- 
alties for  disobedience;  and  it  further  provides  in  section  13 — 
"That  the  amount  of  the  several  fines  and  penalties  inoposed  by  any  section  of 
this  act  upon  the  master  ♦  *  *  for  any  violation  of  the  provisions  of  this 
act  shall  be  liens  upon  such  vessel*  and  such  vessel  may  be  libeled  therefor 
in  any  circuit  or  district  court  of  the  Utiited  States  where  such  vessel  shall 
arrive  or  depart." 

The  vessel  is  thus  liable  for  the  fines  imposed  by  the  act.  But  the 
act  imposes  no  fine  except  upon  such  delinquents  as  have  been  convicted. 
It  states,  indeed,  for  example,  in  the  first  section,  that  'Ube  master  of  a 
vessel  coming  to  a  port  or  place  in  the  United  States  in  violation  of  either 
of  the  provisions  of  this  section  *  *  *  shall  be  fined  fifty  dollars, 
*  *  *  and  may  also  be  imprisoned  not  exceeding  six  months." 
Doubtless,  however,  in  this  and  all  similar  clauses  of  the  act  the  words 
"being  duly  convicted"  are  necessarily  implied.  The  words  of  the  stat- 
ute therefore  do  not  impart  a  primary  liability  of  the  vessel.  And  a  con- 
sideration of  the  whole  scope  of  the  statute,  I  think,  makes  it  clear  that 
the  liability  of  the  vessel  is  only  ancillary,  and  that  the  purpose  of  the 
remedy  by  libel  against  the  vessel  is  only  to  enforce  the  payment  of  a 
penalty  already  primarily  denounced  by  judgment  against  the  master. 
The  lien  on  the  vessel  is  a  security  for  the  payment  of  the  fines.  If  it 
be  not  so,  then  the  owner  of  the  vessel  might  be  compelled  in  the  ad- 
miralty to  pay  the  penalty  for  acts  which,  according  to  the  judgment  of 
the  court  on  the  law  side,  have  not  been  committed.  Results  such  as 
this  do  sometimes  happen  as  the  result  of  lawful  proceedings  in  court, 
but  they  ought  not  to  happen  in  consequence  of  the  judicial  construc- 
tion by  the  same  court  of  two  clauses  in  the  sapie  statute.  Libel  dis- 
missed. 
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The  Vekezueul. 

Ihsurahob  Co.  or  North  America  d  d.  v.  Tsol  VENsasuEUU 

Merritt  ei  ci.  v.  Same, 

iDittrict  Court,  S.  D.  New  Tark,    May  14, 1893.) 

Baltaos—Stbandino— Merits  of  Ditfbrient  SAiiVOBS— SusoRDnr atb  HbIfsbs. 

The  steamship  Venezuela  went  ashore  on  Brigantine  shoals,  off  the  coast  of  New 
Jersey.  Her  agents  in  New  York  employed  the  libelants  Merritt  et  aL  to  float  her, 
and  several  steamers  were  at  once  dispatched  by  the  latter  with  wrecking  appli- 
•  anoes.  Prior  to  their  arrival  at  the  ship,  a  wrecking  steamer  and  lighter  belong- 
ing to  the  libelants  the  Insurance  Company  of  North  America  et  aU  had  arrived  at 
the  shoalSf  and  had  offered  their  services,  which  were  declined  by  the  master  of 
the  Venezuela  on  the  ground  that  the  matter  had  been  referred  to  the  agents  tn 
New  York.  On  the  arrival  of  the  Merritt  boats  the  services  of  the  vessels  of  the 
other  libelants  were  accepted  by  the  master  in  charge  of  the  Merritt  boats,  but  in 
no  other  way  than  as  assisting  him,  and  as  subordinates  to  him,  and  in  his  employ- 
ment. The  ship  was  taken  off  by  the  united  efforts  of  all  the  libelants.  Separate 
libels  were  thereupon  filed  by  the  salvors,  to  recover  compensation  for  the  service. 
The  evidence  showed  that  the  control  of  the  service  rested  entirely  with  the  Mer- 
ritts;  also  that  their  appliances  were  two  or  three  times  greater  than  those  of  the 
other  libelants.  The  value  of  the  Venezuela  and  her  cargo  was  $900,000.  Her  own- 
ers did  not  deny  the  salvage  service,  and  offered  $40,000  as  total  salvage,  which  was 
agreed  to.  Held,  that'  the  libel  of  the  insurance  company,  though  that  company 
acted  as  a  subordinate  helper  only,  could  not  be  dismissed ;  that  the  only  question 
remaining  was  as  to  the  shares  of  the  different  libelants;  and  that  Merritt  &  Co. 
should  receive  $83,500,  and  the  other  libelants  $6,500. 

In  Admiralty.     Libel  for  salvage.     Decree  for  libelants. 
Oeorge  A.  Blacky  for  Insurance  Company  of  North  America* 
Benedict  &  Benedict,  for  I.  J.  Merritt  and  others. 
Coudert  Bros.,  for  the  Venezuela. 

f 

Brown,  District  Judge.  On  the  5th  of  February,  1892,  the  Venezu- 
ela, a  steamship  of.  2,900  tons,  went  ashore  on  Brigantine  shoals,  off  the 
coast  of  New  Jersey.  The  value  of  the  steamship,  cargo  and  freight, 
was  upwards  of  $900,000.  She  was  got  off  between  2  and  3  o'clock 
A.  M.  of  February  7th,  through  the  united  assistance  of  the  above- 
named  libelants  as  salvors,  all  of  whom  are  engaged  in  that  business. 
The  above  libels  were  filed  to  recover  salvage  compensation.  The  an- 
swer to  each  libel  admits  the  rendering  of  a  salvage  service,  but  denies 
some  of  the  matters  stated  in  the  libels,  and  alleges  that  the  ship  was 
got  off  mainly  by  the  use  of  her  own  engine.  The  causes  were  heard 
together.  At  the  commencement  of  the  trial  the  defendants  offered  to 
allow  decrees  for  $40,000  for  the  whole  service,  which  has  been  agreed 
to  by  the  libelants  as  a  fair  compensation  for  the  whole  work;  and  the 
trial  proceeded  with  reference  to  the  respective  rights  and  shares  of  the 
two  libelants. 

The  evidence  shows  that  at  about  4  o'dock  in  the  afternoon  of  Febru- 
ary 5th,  a  telegram  was  received  by  the  agents  of  the  Venezuela  in  New 
York,  stating  tiiat  the  steamship  was  aground;  that  the  Merritt  Wreck- 
ing Company  was  on  the  same  afternoon  employed  by  them  to  get  the 
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vessel  off,  and  the  whole  charge  of  the  work  was  pnt  in  that  company's 
bands*  On  the  same  evening  that  company  dispatched  to  Brigantine 
shoals  the  tug  Buckley  and  the  schooner  Rflpidan,  which  arrived  there 
at  ahout  daylight  on  the  following  morning,  with  Capt.  Chittenden  as 
the  representative  of  the  company  in  charge  of  the  work,  accompanied 
hy  one  of  the  agents  of  the  Venezuela.  On  the  afternoon  of  the  5th,  the 
company  telegraphed  to  Norfolk,  directing  their  tug  Rescae  and  barge 
Seymour,  fully  equipped  for  wrecking  purposes,  to  go  to  Brigantine 
shoals.  Two  other  vessels  from  New  York  were  also  engaged  by  the 
Merritt  Company,  and  ordered  thither  on  the  6th, 

The  steam  lighter  Tamesi  and  the  wrecking  steamer  North  America, 
belonging  to  the  other  libelants,  receiving  information  on  the  afternoon 
of  the  5th  that  the  steamship  was  ashore,  also  repaired  to  Brigantine 
shoals.  The  Tamesi,  proceeding  from  Somer's  point,  arrived  there  at 
about  6  p.  M.,  and  offered  her  assistance  to  the  master  of  the  Venezuela, 
which  was  declined  by  him  on  the  ground  that  the  matter  had  been  re- 
ferred to  the  agents  of  the  ship  in  New  York.  The  North  America, 
from  Lewes,  Del.,  delayed  by  a  thick  snowstorm,  arrived  at  about  half 
past  1  A.  M.  of  the  6th,  and  lay  by  until  nioming. 

Capt.  Chittenden  with  Mr.  Dallas,  on  the  arrival  of  the  Buckley  and 
the  Rapidan,  were  put  on  board  the  Venezuela  by  Capt.  Townsend  of  the 
Tamesi,  with  the  surfboat  of  the  latter.  The  Insurance  Company  and 
the  Atlantic  &  Gulf  Wrecking  Company  acted  together.  The  evidence 
leaves  no  doubt  that  the  entire  charge  of  the  undertaking  to  get  the  ship 
afloat  was  given  both  by  the  agents  and  by  the  captain  of  the  Venezuela 
to  the  Merritt  Company,  and  to  Capt.  Chittenden  acting  in  its  behalf; 
and  that  the  services  of  the  Tamesi  and  North  America  were  accepted 
by  Capt.  Chittenden  in  no  other  way  than  as  assisting  him,  and  as  sub- 
ordinate to  him  and  in  his  employment.  Notwithstanding  some  differ- 
ence in  the  testimony,  I  cannot  find  that  those  vessels  took  part  as  in- 
dependent salvors,  or  through  any  employment  or  acceptance  of  them 
as  such  by  the  master  of  the  Venezuela. 

Upon  this  ground  it  is  claimed  on  behalf  of  the  Merritt  Company  that 
the  other  libel  should  be  dismissed,  as  not  rightfully  filed.  The  plead- 
'  ings,  however,  and  the  attitude  of  the  parties  are  not  such,  I  think,  as 
to  make  that  a  proper  disposition  of  the  cause.  The  other  libelants  as 
helpers  in  the  salvage  service,  though  subordinate  to  the  Merritt  Com- 
pany and  in  its  employment,  might  have  been  joined  as  co-libelants  in 
the  libel  of  the  Merritt  Company  as  any  other  of  their  employes  might 
have  been  joined,  such  as  master  and  crew,  who  are  often  individually 


joined  as  co-libelants  with  the  owners  in  such  a  cause.     In 


case  the  other  libelants  filed  a  separate  libel,  because  they  <  aimed  the 
statria  of  independent  salvors,  instead  of  being  mere  employes  )f  the  Mer- 
ritt Company.  The  owners  of  the  Venezuela  in  their  ans  ^er  to  that 
libel  have  not  denied  that  status,  nor  their  rendition  of  salva  ;e  aid;  nor 
have  they  objected  to  the  separate  libel;  and  the  Merritt  Con  pany  have 
not  intervened  in  that  libel  to  contest  it.  The  latter  compan  have  sim- 
ply filed  their  own  libel  for  salvage  service,  alleging  that  the  lamesi  and 
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the  North  America  were  employed  by  them  for  such  compensation  as 
should  be  agreed  on  between  the  owners  of  said  vessels  and  Capt.  Israel 
J.  Merritt,  one  of  the  libelants.  Under  such  pleadings,  although  the 
proofs,  as  I  find,  sustain  the  latter  allegations,  yet  inasmuch  as  the 
Tamesi  and  the  North  America  have  a  lien  for  their  salvage  services, 
which  the  owners  of  the  Venezuela  do  not  deny,  I  have  only  to  fix  the 
amount  which  upon  the  proofs  should  be  allowed  to  them  out  of  the 
whole  sum  agreed  on;  and  in  fixing  that  amount  the  relation  of  the  par- 
ties, as  disclosed  by  the  evidence,  is  very  material. 

The  principal  part  of  the  allowance  should,  I  am  satisfied,  be  awarded 
to  the  Merritt  Company,  not  merely  because  they  had  by  far  the  most 
vessels,  men,  and  means  involved  in  the  enterprise,  but  also  because 
they  were  the  principals  to  whom  the  whole  work  was  assigned,  and  who 
had  the  entire  charge  and  responsibility  of  it.  The  services  of  the  other 
two  boats  were  rejected  by  the  Venezuela,  as  independent  salyors,  and 
were  only  accepted  afterwards  by  Capt.  Chittenden  as  helpers  to  him  for 
particular  uses  in  the  work  of  his  company.  The  Merritt  Company  is 
one  of  the  largest  and  most  successful  in  such  operations;  it  had  abun- 
dant means  for  the  work.  It  had  ordered  to  the  shoals  men,  vessels, 
and  appliances  of  all  kinds  in  abundance  for  getting  the  steamship  off 
speedily.  The  North  America  and  the  Tamesi  had  no  authority  to  take 
any  part  in  the  enterprise,  except  in  the  employ  of  Capt.  Chittenden, 
for  such  work  as  he  might  assign  them,  and  for  so  long  only  as  he  might 
desire.  Their  services  were  not  really  necessary;  because  other  suflS- 
cient  means  already  ordered  by  the  Merritt  Company  would  shortly  ar- 
rive. 

But  it  was  a  prudent  act,  considering  the  possibility  of  a  change  of 
weather,  and  the  desirability  of  getting  the  vessel  off  as  soon  as  possible, 
for  Capt.  Chittenden  to  make  use  of  the  two  other  vessels  present,  at 
least  until  the  rest  of  his  own  forces  should  arrive;  and  it  was  at  the 
same  time  considerate  and  liberal  towards  those  two  vessels,  although 
they  had  come  thither  without  orders  or  request,  to  give  them  some 
recognition  and  employment  in  the  work.  It  is  manifest,  however, 
that  in  thus  voluntarily  taking  them  into  his  service, — ^the  North  Amer- 
ica to  pull  on  a  hawser  ahead  of  the  steamer,  and  the  Tamesi  to  take 
off  about  1,800  bags  of.  coffee,  in  addition  to  wliat  was  taken  by  the 
Bapidan,  in  order  to  lighten  the  vessel  a  little,  for  a  compensation  to  be 
fixed  by  Mr.  Merritt  himself, — it  was  not  the  intention  of  Capt.  Chit- 
tenden to  admit  those  vessels  to  share  in  the  work  on  the  basis  of  in- 
dependent salvors  or  to  surrender  in  the  slightest  degree  the  position 
of  the  Merritt  Company  as  the  principals  in  the  undertaking,  and  as 
such  entitled  chiefly  to  its  emoluments.  They  were  to  be  paid  upon 
the  basis  of  subordinate  helpers,  employed  for  particular  uses  only;  the 
North  America  to  give  a  pull  at  the  times  ordered;  the  Tamesi  to  lighter 
a  small  part  of  the  cargo  to  New  York  in  tow  of  the  Buckley.  Neither 
skill,  nor  judgment,  as  salvors,  was  required  or  expected  of  them,  and 
they  incurred  no  responsibility.  The  skill,  the  judgment,  the  direction, 
the  management,  and  the  responsibility  of  the  work  as  a  whole,  all  lay 
v.60F.no.8— 39 
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■with  the  Merritt  Company.  To  treat  those  vessel?,  therefore,  as  part- 
ners with  the  Merritt  Company,  or  as  standing  on  the  same  basis  with 
that  company  as  independent  salvors,  instead  of  mere  subordinates,  em- 
ployed for  particular  and  limited  uses  only,  would  be  plainly  unjust  to 
the  Merritt  Company,  whose  business  the  whole  work  was,  and  would  do 
violence  to  the  letter  and  spirit  of  the  agreement  between  them.  On  the 
next  day  the  services  of  other  tugs,  offered  at  cheap  rates,  were  declined. 

The  conduct  of  the  work  itself  was  in  plain  conformity  with  this  view. 
Capt.  Chittenden  directed  everything;  the  examination  of  Hhe  ground  by 
soundings;  the  determination  in  which  direction  it  was  best  to  move; 
the  location  of  the  anchor  and  the  purchases,  and  the  arrangement  of  the 
cables;  the  unloading  of  part  of  the  cargo;  and  the  methods  and  times 
of  hauling  on  the  ship.  In  all  these  things  the  other  vessels  took  no 
part.  As  respects  the  direction  in  which  to  move,  they  expressed  a  con- 
trary opinion;  but  the  speedy  success  of  Capt.  Chittenden's  plan  fuUy 
justified  his  judgment  and  skill. 

The  suggestion  that  the  anchor  and  cable  were  laid  broadly  off  the  line  of 
movement  is  not  entitled  to  credit;  nor  that  the  anchor  finally  "came 
home, "  and  gave  the  great  cable  no  efficient  hold.  The  main  reliance  was 
upon  the  steady  and  continuous  tension  of  the  immense  15-inch  cable 
of  the  Merritt  Company,  three  times  the  strength  of  the  North  America's 
hawser.  Under  the  steady,  strain  and  pressure  of  such  cables,  the  sand 
gradually  yields  a  pathway  for  the  vessel.  The  midday  tide  on  the 
6th  was  not  as  high  as  usual;  it  was  not  expected  that  the  vessel  would 
come  off  then;  but  everything  was  then  adjusted;  the  preliminary  trials 
were  made;  the  strain  was  put  on  the  anchor,  and  it  was  brought  to  a 
firm  hold;  all  the  stretch  and  slack  were  taken  out  of  the  cable;  and 
when  in  the  higher  midnight  tide  the  full  power  of  the  steamer  herself, 
and  of  the  vast  cable  and  anchor,  and  the  hawsers  of  the  North  Amer- 
ica and  the  Buckley  were  all  applied,  the  ship  came  speedily  afloat. 

The  outfit  provided  by  the  Merritt  Company  for  the  work  consisted  of 
6  vessels  and  76  men,  including  the  Lovett  and  Wyman,  dispatched  on 
the  6th.  The  outfit  of  the  other  libelants  was  2  vessels  and  29  men. 
The  value  of  the  vessels  and  materials  of  the  former  was  about  $65,000; 
of  the  latter,  about  640,000;  but  of  the  latter  the  North  America  only, 
worth  $25,000,  was  used  in  hauling  off  the  ship,  the  Tamesi  being  em- 
ployed as  a  lighter  only,  and  towed  with  her  own  cables  by  the  Buckley. 
The  whole  time  occupied  both  at  the  shoals  and  in  going  and  returning 
was  for  the  vessels  of  the  Merritt  Company  equal  to  a  little  over  13  days, 
including  also  going  back  for  the  cables  and  anchor  that  were  slipped 
when  the  Venezuela  went  afloat.  The  time  of  the  Tamesi  and  North 
America,  including  going  and  returning,  was  about  four  days.  The 
expenditures  of  the  Merritt  Company  were  about  $3,333;  those  of  the 
other  two  vessels,  so  far  as  proved,  about  $100.  The  hauling  force  applied 
to  the  Venezuela  by  the  Merritt  Company  with  their  cable  and  the  tug 
Buckley  was  about  three  times  that  of  the  North  America. 

Taking  all  these  elements  tc^ether,  the  means  employed  in  getting  off 
the  ship  stand  in  favor  of  the  Merritt  Company  as  against  the  North 
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America,  about  in  the  ratio  of  from  two  or  three  to  one;  so  that  if  the 
two  occupied  the  sanie  status  as  independent  salvors,  the  Merritt  Com- 
pany should  receive  about  two  and  one  half  or  three  parts  to  the  North 
America's  one.  But  as  the  North  America  came  in  merely  as  a  subordi- 
nate and  temporary  helper  to  the  Merritt  Company,  one  half  the  share 
of  an  independent  salvor,  or  from  one  seventh  to  one  eighth,  will,  I 
think,  be  a  fair  adjustment  of  the  North  America's  compensation  as  be- 
tween themselves. 

As  for  the  Tamesi's  service,  as  a  lighter  towed  by  the  Buckley,  $1,500 
will,  I  think,  be  a  very  ample  allowance.  Deducting  from  the  $40,000 
the  sum  to  be  allowed  for  the  Buckley,  and  the  expenditures  of  the 
Merritt  Company,  the  above  proportion  of  the  residue,  including  the 
$100  expended,  will  be  about  $5,000,  which  I  award  to  the  North 
America.  This  sum  appears  to  me  a  liberal  award  to  that  vessel,  taken 
as  she  was  for  temporary  and  special  use  without  any  obligation  on  the 
part  of  the  Merritt  Company  to  share  the  work  with  her  in  any  degree, 
and  when  the  rest  of  their  own  forces  were  expected  to  be  present  on  the 
following  day.  Her  actual  service  in  pulling  was  but  for  20  minutes  on 
the  6th,  when  her  hawser  broke;  and  less  than  two  hours  on  the  follow- 
ing midnight  tide. 

On  the  other  hand,  if  a  reduction  of  $6,500  in  the  receipts  of  the 
Merritt  Company  for  a  brief  use  of  these  two  vessels  seems  large,  it 
must  be  considered  that  the  very  fact  of  their  use  of  that  additional 
force,  and  the  fortunate  result  and  speedy  relief  to  the  Venezuela  and 
her  cargo  without  loss,  presumably  entered  to  some  extent  at  least  into 
the  concession  of  the  liberal  allowance  of  $40,000,  which  was  agreed 
upon  for  the  whole  service. 

A  decree,  with  costs,  may  be  entered  for  the  Merritt  Company  for 
$33,500;  and  for  the  other  libelants  for  $6,500. 


The  Despatch. 

MiLLABD  et  at.  V.  The  Despatch,  (two  cases.) 
{District  Court,  S.  I>.  New  York.    Hay  18, 1899.) 

Salt  AGS— DiFFBRSNT  SBTa^OF  Salvors— Award  to  Later  Arrivals. 

Though  subsequoDt  eveDts  sometimes  show  that  of  several  salvors  the  services 
of  those  arriving  later  could  have  been  dispensed  with,  such  later  salvors  are  not 
to  be  deprived  of  all  share  in  the  award  If  they  rendered  accepted  aid. 

Bamb—Firb  on  Vessbl— Tuos— Citt  Firb  Dbfartmbnt. 

Fire  broke  out  on  a  lighter  lying  in  a  slip  in  New  York  city.  The  city  fire  de- 
partment began  work  on  the  fire,  and  shortly  afterwards  came  two  tugs,  which 
pumped  water  on  the  flames.  Afterwards  came  the  harbor  fire  boat,  to  which  one 
of  the  tugs  surrendered  her  place.  The  value  of  the  property  saved  was  $17,000; 
one  tug  was  worth  $15,000,  the  other  $13,000.  JEfeld,  that  the  tug  fii^t  to  arrive 
should  receive  $900  as  salvage,  and  the  other  $76. 

In  Admiralty.     Libel  for  salvage.     Decree  for  libelants. 
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Wilcox,  Adams  &  Oreen^  for  libelants.  * 
RMneon,  Bright^  Biddie&  Ward^  for  daimants. 

Brown,  District  Judge.  At  aboat  quarter  past  9  in  the  evening  of 
March  29,  1892,  fire  was  discovered  on  board  the  lighter  Despatch, 
which  was  moored  outside  of  the  steamship  Saratoga  on  the  upper  side 
of  pier  16,  East  river.  Only  one  person,  a  watchman,  was  on  board  of 
the  Despatch.  He  gave  an  alarm,  and  sent  a  signal  to  the  city  fire  de- 
partment, in  answer  to  which  an  engine  came  near  the  dock,  and  a  hose 
was  run  along  and  across  the  Saratoga  upon  the  Despatch.  A  stream 
was  also  played  for  a  short  time  from  the  deck  of  the  Saratoga,  but  with- 
out much  effect.  Shortly  after  the  fire  department's  hose  began  to  play, 
several  tugs  came  from  the  slip  above  to  render  assistance.  The  first  to 
arrive  was  the  libelants'  steamtug  Adelaide,  which  went  to  the  starboard 
side  of  the  lighter  forward;  next,  the  libelants'  tug  America,  which  went 
to  the  lighter's  port  quarter.  Both  played  upon  the  lighter,  and  now 
claim  salvage  compensation. 

The  defense  is  that  the  services  rendered  by  these  tugs  were  of  no 
value,  inasmuch  as  there  was  sufficient  help  from  the  fire  department 
without  any  aid  from  them.  This  defense,  however,  does  not  meet  the 
whole  case.  It  often  appears  at  the  end  of  the  work  that  the  services 
of  the  laterof  several  salvors  could  have  been  dispensed  with,  since  those 
which  arrived  earlier  could  have  done  the  work.  But  in  such  cases 
those  who  come  later  are  not  wholly  excluded,  if  they  take  part  in  the 
work;  the  amount  of  salvage  is  apportioned  among  all  according  to  their 
merit.  The  present  case  must  be  decided  in  the  same  way.  When 
the  Adelaide  arrived  and  began  playing  upon  the  boat,  the  extent  of 
the  fire  and  its  probable  persistence  were  not  known,  and  could  not 
be  foreseen.  Her  service  was  accepted.  She  first  played  as  directed 
by  some  of  the  firemen.  Her  hose  was  next  played  into  the  boiler 
house,  where  there  was  a  good  deal  of  smoke,  and  the  light  of  fire 
was  visible;  and  finally,  when  an  opening  was  made  through  the  deck, 
her  hose  was  played  into  the  hold  forward,  where  most  of  the  fire 
was.  Nor  can  I  doubt  the  testimony  of  the  three  persons  on  the 
America,  that  their  hose  was  played  into  the  boiler  house  on  the  port 
side,  where  smoke  and  the  light  of  fire  were  visible  for  some  little  time 
before  the  city  fire  boat  New  Yorker  arrived  and  ordered  ofif  the  America 
to  make  room  for  the  New  Yorker.  Whether  such  an  order  was  author- 
ized or  not,  it  does  not  diminish  the  merit  of  the  America  that  she  gave 
way  to  the  city  tug,  which  was  doubtless  more  fully  equipped  for  the  best 


service.  The  evidence  makes  it  clear  that  the  fire  was  not 
one  or  two  hours  after  the  two  tugs  arrived.  The  Adelaide 
hose  most  of  the  time;  the  America,  until  the  New  Yorker    ame 

It  is  of  the  highest  necessity  that  tugs  as  a  rule  shall  hh  iten  to  help 
put  out  fire  on  vessels  in  the  harbor,  with  all  possible  spee  1  and  alac- 
rity. Reliance  cannot  be  placed  exclusively  upon  either  the  land  or  the 
water  force  of  the  city  fire  department,  since  circumstances  v 
cur  in  which  the  latter  cannot  render  timely  and  eifective  aic 
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minutes  in  cases  of  fire  are  also  the  most  important.  Sound  policy  re- 
quires that  tugs  which  proceed  promptly  to  the  scene  of  danger  and  ren* 
der  accepted  service  shall  be  awarded  a  reasonable  compensation. 

The  fire  in  this  case,  though  at  first  seemingly  slight,  occasioned  coih 
riderable  damage,  nam«ly,  about  one  quarter  of  the  value  of  the  lighter. 
Her  value  after  the  fire  was  $17,000;  that  of  the  two  tugs  $16,000  and 
$12,000  respectively*  The  fact,  however,  that  there  were  abundant  other 
means  at  hand  to  put  out  tl)e  fire  diminishes  greatly  the  allowance  that 
otherwise  might  be  properly  made.  A  just  allowance  to  the  tugs,  as 
their  fair  proportion  of  the  whole  service,  will,  I  think,  be  $200  for  the 
Adelaide,  and  $75  for  the  America;  two  thirds  of  these  amounts  to  go 
to  the  owners  of  the  tugs,  and  the  other  third  to  the  officers  and  crews 
in  proportion  to  their  wages*  Decrees  may  be  entered  accordingly,  with 
costs. 


Peovidence  Washinqton  Ins.  Co.  v.  Bowbino  rf  at 

{Circuit  Court  cf  AppeaU,  Sectmd  Circuit    February  1ft,  1899L) 
No.  69. 

L  MARim  iNBtnUNCB— OONSTRUOTION  OF  POLIOT— BXOBSSITB  InSUIIANOB. 

.  Where  a  vessel  valued  at  and  insured  for  $100,000  is  a  total  loss,  and  all  the  pol- 
icies have  been  paid  except  one  for  $5,000,  an  action  thereon  cannot  be  defeated 
znerelv  because  other  insurance,  to  the  amount  of  $28,750,  **on  advances  ^  incident  to 
the  operation  of  the  vessel,  has  also  been  paid ;  and  it  is  immaterial  whether  such 
advances  were  the  proper  subject  of  insurance  or  not,  so  long  as  such  insurance  did 
not  cover  the  vessel  or  any  of  her  belongings. 
8  Bamb— Insdrancb  on  Advances. 

Where  marine  insurance  is  effected  at  Lloyds*  *'on  advances.  **  and  those  words 
are  written  in  the  valuation  clause,  which  already  contains  a  printed  desoription  of 
all  parts  of  the  ship,  the  policy  must  be  construed  to  be  not  upon  advances  for  re- 

Kirs.  but  upon  something  independent  of  the  ship,  such  as  moneys  advanced  la 
r  business. 
46  Fed.  Rep.  119,  affirmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

in  admiralty.  Libel  by  Thomas  B.  Bowring  and  others  against  the 
Providence  Washington  Insurance  Company.  Decree  for  libelant.  46 
Fed.  Rep.  119.     Respondent  appeals.     Affirmed, 

Harrington  Putnam^  for  appellant. 

Convers  &  Kirliriy  for  appellees. 

Before  Wallace  and  Lacombe,  Circuit  Judges. 

Wallace,  Circuit  Judge.  By  the  policy  in  suit  the  appellant  insured 
the  steamship  for  the  benefit  of  all  persons  interested  in  her  in  the 
sum  of  $5,000  against  the  peril  by  which  she  became  a  total  loss. 
By  its  terms  the  value  of  the  steamship  was  agreed  upon  at  $100,000* 
The  libelants,  the  owners  of  the  steamship,  before  this  suit  was  brought, 
had  been  paid  $95,000  by  other  insurers  of  the  steamship  upon  policies 
similar  to  the  one  in  suit.     They  had  also  beefi  paid  about  $28,750  for 
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insurance  effected  at  Lloyds',  by  Hine  Bros.,  the  managing  owners  of  the 
steamship,  '^on  advances."  The  appellant  insists  that  the  libelants  had 
received  the  full  value  of  the  steamship  as  fixed  by  the  policy  in  suit, 
and  therefore  cannot  recover. 

There  are  two  questions  for  consideration  in  the  case:  Flrstj  whether 
the  insurance  effected  at  Lloyds'  "on  advances"  was  an  insurance  upon 
the  vessel  herself,  according  to  the  proper  construction  of  the  policy; 
and,  secondly,  whether,  although  not  denominated  as  such  in  the  policy, 
it  was  in  substance  and  legal  effect  an  insurance  upon  the  vessd. 
The  first  question  is  one  of  law,  being  one  of  the  interpretation  of  a  writ- 
ten instrument;  the  second  is  "one  of  fact,  because,  if  the  term  "ad- 
vances" signifies  moneys  expended  to  enhance  the  value  of  the  vessel, 
like  repairs,  the  subject  of  insurance  was  really  the  vessel.  No  effect 
can  be  given  to  the  written  words  "on  advances"  in  the  valuation 
clause  of  the  policy,  unless  they  mean  that  the  particular  property  to  be 
insured  and  valued  is  something  else  than  that  which  is  described  in  the 
printed  parts.  The  policy  is  in  the  common  form  of  Lloyds'  valued 
policies,  which  are  printed  with  blanks  for  the  insertion  of  the  par- 
ticular terms  of  the  contract  to  be  superadded  to  the  printed  forms. 
The  printed  parts  describe  generally  the  property  covered  by  marine  pol- 
icies, the  body,  tackle,  apparel,  and  any  kind  of  goods  and  merchandise 
of  and  in  the  ship,  and  contain  the  general  conditions  of  the  risk  in- 
sured against,  while  the  blanks  are  left  for  the  insertion  of  a  descrip- 
tion of  the  particular  subject  of  insurance  and  the  special  condifions 
of  the  risk.  In  a  valued  policy  we  should  naturally  expect  to  find  the 
property  immediately  in  the  contemplation  of  the  parties  as  the  subject 
of  insurance  mentioned  in  the  valuation  clause;  and  in  Lloyds'  forms 
it  is  placed  there,  the  printed  part  containing  a  description  sufficiently 
broad  to  cover  any  part  of  the  ship  herself  and  any  part  of  her  cargo, 
leaving  a  blank  for  any  other  subject  of  insurance  not  properly  described 
by  the  printed  language.  Thus,  for  instance,  when  the  insurance  is  on 
the  freight  which  the  ship  may  earn  on  a  particular  voyage  or  during  a 
specified  period,  the  words,  "on  freight  chartered  or  otherwise,"  to- 
gether with  the  agreed  valuation,  are  inserted  in  writing.  When  the 
words  "on  advances,"  together  with  the  valuation,  are  inserted,  they 
cannot  be  taken  to  mean  any  part  of  the  ship  or  cargo,  because  all  these 
are  already  described,  not  only  in  the  valuation  clause,  but  in  the  gen- 
eral clause  descriptive  of  the  insured  property.  Greater  effect  is  to  be 
attributed  to  the  written  parts  than  to  the  printed  parts  of  such  con- 
tracts, because  they  are  the  immediate  terms  selected  by  the  parties, 
whereas  the  others  are  a  general  formula.  The  sensible  c  nstruction, 
therefore,  of  a  policy  like  that  now  in  controversy  is  tha  it  insures 
advances  against  risk  from  loss  of  the  ship,  and  the  advan  es  thus  in- 
sured are  something  independent  of  and  distinct  from  the  s  lip  herself. 
It  is  proved  that  the  advances  which  were  intended  to  be  ins  red  in  this 
case  were  moneys  advanced  by  the  managing  owners  of  the  ^  Bssel  in  the 
business  of  the  vessel,  and  which  were  in  no  sense  represei  ted  by  the 
vessel  .herself.     They  consisted  largely  of  premiums  for  kee  ing  her  in- 


Digitized  by 


( aoogle 


PROVIDENCE  WASHINGTON   INS.  00.  T.  BOWBINO.  616 

Bured,  and  they  represented  other  expenditures,  such  as  for  coal,  other 
supplies,  pilotage,  etc.,  for  which  the  co-owners  were  liable  to  account 
to  the  managing  owners.  The  amount  thus  advanced  'may  be  deemed 
the  capital  of  the  owners  at  risk  in  conducting  the  business  of  the  ship. 
As  it  was  fluctuating  in  amount,  the  balance  at  any  one  time  depending 
upon  the  difference  between  expenses  and  receipts,  the  sum  fixed  in  the 
valuation  clause  was  intended  to  cover  the  balance  which  would  prob- 
ably be  found  existing  at  any  time  during  the  period  of  the  risk.  In 
case  of  a  loss,  if  the  balance  proved  to  be  larger  than  the  valuation,  the 
owners  would  lose  the  difference;  if  less,  they  would  gain.  It  cannot 
be  doubted  that  the  capital  invested  in  carrying  on  the  business  of  the 
ship  is  a  proper  subject  of  insurance.  As  the  loss  of  a  ship  involves  the 
loss  of  the  money  which  has  been  advanced  in  carrying  on  her  business, 
to  the  extent  that  her  owners  are  deprived  of  reimbursing  themselves 
from  her  earnings,  the  money  invested  is  a  marine' risk.  Expected 
profits  may  be  insured.  Eyre  v.  Qhver^  16  East,  218;  Stockdode  v.  Dun- 
top,  6  Mees.  &  W.  224.  So  moneys  expended  for  the  ship's  use  by  the 
master,  his  commissions,  and  his  privileges,  are  subjects  of  marine  insur* 
ance.  King  v.  Glover^  2  Bos.  &  Pul.  (N.  S.)  206.  It  may  be  that  an  insur- 
ance on  such  advances  is,  in  substance,  an  insurance  upon  the  earnings  of 
the  ship,  and  that  where  the  freight,  "chartered  or  otherwise,"  is  insured 
on  a  time  risk,  an  insurance  on  advances  would  be  double  insurance; 
and  it  is  doubtless  true  that  insurances  on  advances  offer  a  cover  for 
frauds  upon  the  underwriters,  as,  when  the  ship  is  also  insured,  the 
interest  of  the  assured  in  the  safety  of  the  property  is  diminished.  But 
if  such  an  interest  were  not  a  proper  subject  of  insurance,  and  if,  when 
made  so  in  a  valued  policy,  the  contract  is  void  as  a  gambling  contract, 
or  from  any  other  considerations  of  public  policy,  that  is  a  question 
wholly  between  the  insurer  and  the  assured,  in  which  another  insurer 
has  no  interest.  If  the  libelants  had  been  paid  by  other  insurers  of  the 
vessel  the  whole  value  of  the  vessel,  as  fixed  by  the  policy  in  suit,  that 
would  undoubtedly  be  a  good  defense  to  the  suit,  because  a  contract  of 
insurance  is  one  of  indemnity  against  loss,  and  the  libelants  would  have 
been  already  fully  indemnified.  But  if  they  have  received  other  insur- 
ance upon  other  property  than  that  insured  by  the  appellant,  that  cir- 
cumstance cannot  avail  the  latter.  The  appellant  cannot  daim  the  ben- 
efit of  any  payments  deceived  by  the  libelants  under  other  policies,  un- 
less those  policies  covered  the  same  subject-matter  of  insurance.  If  the 
other  policies  were  illegal,  the  sums  paid  under  them  were  pure  gifts, 
and  do  not  inure  to  the  exoneration  of  another  insurer.  Bumand  v. 
Sodocanachij  7  App.  Cas.  333.  The  case  relied  upon  by  the  appellant 
— Law  v.  British  American  Aseur.  Ci>.,  (MS.,)  decided  by  the  supreme 
court  of  Nova  Scotia — is  not  in  point,  because  in  that  case  the  insurance 
was  for  "advances  upon  the  body,  tackle,  etc.,  of  the  ship,"  and  the  ad- 
vances represented  repairs  upon  the  vessel  by  which  her  value  was  en- 
hanced to  the  extent  of  the  sums  advanced.  In  such  a  case  the  insur- 
ance is  in  the  concrete  upon  the  vessel  herself.  The  judgment  below 
was  right,  and  should  be  affirmed. 
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Laoombe,  Circuit  Judge,  {coTicwrring.)  This  case  is  very  ftilly  set  forth 
in  the  opinion  of  the  district  judge.  There  can  be  no  doubt  that  when  the 
policies  on  so-called  '^advances"  were  issued  both  the  assured  and  the 
insurers  undertook  to  describe  some  interest  other  and  different  from  the 
ownership  of  hull  and  machinery.  It  seems  also  very  evident  that,  be- 
sides their  pait  ownership  of  the  res,  the  managing  agents,  who  earn  in- 
terest and  commissions  on  all  moneys  they  advance  from  time  to  time, 
not  for  repairs,  but  to  keep  the  vessel  in  service,  deriving  a  profit  to 
themselves  from  such  advances,  controlling  the  vessel  and  her  earnings 
so  as  to  secure  their  repayment  from  her  profits,  and  finding  their  bus- 
iness in  such  rnanagement  of  the  ship,  have  an  interest  in  her,  not  iden- 
tical with  that  which  they  have  as  part  owners,  entitled  to  share  in  her 
profits  if  she  makes  any,  in  her  proceeds  if  sold,  or  her  insurance  if  lost. 
It  is  not  material  in  this  case  to  determine  whether  such  interest  was  in- 
surable, or  whether  the  policies  on  advances  did  insure  it.  If  they  were 
wager  policies  or  the  payments  under  them  a  gift,  that  is  no  defense  to 
the  claim  on  the  policy  in  suit  here.  They  were  not  intended  to  be  hull 
policies,  nor  paid  because  they  were  construed  to  be.  As  they  pur- 
ported to  cover  a  different  interest  from  the  one  defendant  has  insured, 
their  payment  cannot  avail  to  relieve  him  from  liability* 


The  Nkssmobb. 

Pebrt  d  al.  V.  Thb  NESSMona. 

(Cfroutt  Court,  D.  J^a/ryJand,   May  tl,  180S.) 

1.  CoUiTnoir— Sctam  aitd  Sau/— Nioht->Lookout. 

A  steamer  going  out  between  the  capes  of  the  Chesapeake,  and  a  sohooner  bound 
from  Bangor  to  Richmond,  collided  by  night  just  inside  Cape  Henry  lights  The 
oourt  found  that  the  lights  of  the  schooner  were  set  and  burning,  and  ought  to  bavs 
been  seen  on  the  steamer,  but  were  not:  nor  was  any  good  reason  for  not  seeing 
them  advanced  by  the  steamer.  Held,  that  the  steamer  was  in  faults 
Sb  Buck— Exhibition  of  Falsi  Lights. 

The  steamer  was  looking  for  a  steam  pilot  boat  as  she  and  the  schooner  ap- 
proached on  con  verging  courses.  The  steamer  burned  a  blue  light^  and  the  schooner 
returned  a  flash  lights  and  afterwards  showed  a  white  light  on  ner  stem.  These 
lights,  and  her  failure  to  see  the  side  light,  deceived  the  steamer.  Held,  that  the 
schooner  had  not  sustained  the  burden  of  showing  that  the  exhibition  of  all  the 
Ughta  which  she  showed,  and  which  were  forbidden  by  law,  was  not  one  of  the 
causes  of  the  collision,  and  that  the  sohooner  also  was  in  fault  for  her  lights,  and 
the  damages  should  be  divided. 

41  Fed.  Rep.  487,  modified. 

Appeal  from  the  District  Gonrt  of  the  United  States  for  t|ie  District 
Of  Maryland. 

In  Admiralty.  Libel  by  Oliver  H.  Perry  and  others,  as  owners  of 
the  schooner  Joseph  Wilde,  against  the  steamer  Nessmore  ft  r  collision. 


Decree  below  holding  the  Nessmore  solely  in  fiault.     Decree 
damages. 
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Frank  Goodwin  and  Eugene  P.  Carver^  for  libelants. 
Brown  &  Brwae^  for  respondent. 

Bond,  Circuit  Judge.  The  fiEtcts  in  this  case  are  fully  set  forth  In  the 
opinion  filed  by  the  district  juds^e.  The  Nesemorej  41  Fed.  Rep.  437. 
The  principal  facts  are  there  stated^  and  all  that  is  necessary  to  repeat 
is  that  on  the  night  of  the  25th  of  August,  1889,  the  steamship  Ness- 
more,  having  left  Baltimore  for  Liverpool  in  charge  of  a  pilot,  and  near- 
ing  Cape  Henry  at  the  entrance  of  Chesapeake  bay,  was  anxious  to  dis- 
charge the  pilot,  and  put  him  aboard  a  pilot  boat.  Those  boats  gener- 
ally lie  off  Cape  Henry,  inside  the  mouth  of  the  bay,  and  when  the 
Nessmore  reached  the  proper  place  for  so  doing,  a  blue  light  was  burned 
over  her  port  side  under  her  rail,  to  give  notice  to  any  pilot  boat  there  in 
waiting  that  she  was  desirous  of  putting  off  her  pilot.  The  Joseph 
Wilde,  a  large  schooner,  was  on  a  voyage  from  Bangor,  Me.,  to  Rich- 
m6nd,  Va.  The  vessels  were  on  intersecting  courses.  Those  on  board 
the  steamer,  though  the  night  was  not  very  dark,  the  stars  occasionally 
shining  without  a  moon,  did  not  see  the  schooner's  lights,  which,  I 
think,  as  the  district  judge  found,  were  set  and  burning.  One  of  them 
(her  starboard  light)  was  burning  after  the  collision,  and  this  is  the  light, 
in  the  position  the  vessels  were,  that  ought  to  have  been  seen  from  the 
Nessmore.  Why  those  in  charge  of  her  did  not  see  it  the  district  judge 
has  endeavored  to  form  a  theory,  but,  whether  his  suggestions  are  true 
in  point  of  fact  or  not,  they  do  not  excuse  the  Nessmore,  for  it  is  upon 
those  in  charge  of  her  to  show  affirmatively  a  good  reason  for  not  seeing 
them.  I  agree  with  the  district  judge  that  this  they  have  not  done,  and 
are  in  fault.  Those  in  charge  of  the  Nessmore  signaled  with  a  blue 
light  for  a  pilot  boat.  Upon  so  doing  they  saw  in  the  direction  from 
which  the  pilot  boat  was  expected  to  come  a  bright  flash  light,  which 
they  took  to  be  an  answer  to  their  signal.  At  this  time  the  Nessmore 
had  greatly  reduced  her  speed,  in  order  not  to  pass  by  the  pilot  boat, 
which  was  supposed  to  be  under  steam,  approaching  her.  Then  there 
appeared  a  white  light,  which  those  in  charge  of  the  Nessmore  took  to 
be  a  stern  light  of  a  vessel  going  in  the  same  direction  as  the  Nessmore. 
Both  these  lights  were  exhibited  on  board  the  schooner,  and  not  on  the 
pilot  boat.  Not  seeing  her  regulation  lights  in  the  rigging,  and  seeing 
the  other  two  lights,  those  on  the  Nessmore  were  deceived  into  thinking 
that  it  was  the  steam  pilot  boat  ahead  of  them,  and  not  a  sailing  vessel. 
The  burden  rests  upon  the  schooner  to  show  that  her  exhibition  of  the 
lights  mentioned,  which  was  forbidden  by  law,  (Act  March  3,  1885, 
0.  864,  23  St.  at  Large,  p.  488,)  was  not  one  of  the  causes  of  the  collis- 
ion, which  shortly  afterwards — ^in  a  few  minutes,  indeed — took  place. 
I  am  of  the  opinion  that  both  vessels  were  in  fault,  and  the  damages 
should  be  divided.    A  decree  will  be  passed  accordingly. 
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The  Komuk. 

The  Don  Juan. 

Low  V.  The  Komtjk  and  The  Don  Juan. 

(District  Court,  S.  D.  New  Tork.    May  7, 1892.) 

1.  Collision— Steam  Vesssls— Crossiko  Near  Fibus— Bad  Lookout— Pailube  to  Ri* 

▼ERSE— RiOHT  of  WaT. 

The  tug  D.  J.  backed  out  of  a  slip  without  heedine  the  presence  or  signals  of 
the  tug  K.,  approaching  near.  The  K.  recognixed  the  risk  of  coUirioii,  but  did 
not  reverse.  Heldy  that  the  K.  in  voluntarily  going  near  the  piers,  had  no  pri- 
ority in  the  right  of  way  over  the  D.  J.,  though  on  the  I>.  J/s  starboard  hand, 
and  both  were  held  for  negligent  navigaticKi. 
9  Same— Notice  of  Claim— Laches. 

On  a  slight  collision,  and  no  notice  of  claim  or  of  survey  until  six  months  after- 
wards, and  after  a  season's  running  of  the  boat  and  without  repair,  libel  not  flied 
till  eight  months,  costs  disallowed. 

In  Admiralty.  Libel  by  Mortimer  E.  Law  against  .the  tug  Komuk 
and  the  tug  Don  Juan  for  collision.  Decree  for  libelant  against  both 
vessels. 

Hyland  &  Zabrishie,  for  libelant. 

Garpenter  dt  Moaher,  for  the  Komuk. 

Wilcoxy  Adams  &  Qreen,  for  the  Don  Juan. 

Brown,  District  Judge.  At  about  6:40  p.  M.  on  March  28, 1891,  as 
the  tug  Komuk  was  going  up  the  East  river  in  the  flood  tide  with  two 
canal  boats  in  tow  on  her  port  side,  the  libelant's  boat  being  the  outer 
port  boat,  for  the  purpose  of  putting  them  in  a  tow  to  be  made  up  off 
pier  9,  the  libelant's  boat  was  run  into,  off  the  slip  between  piers  7  and 
8,  East  river,  by  the  tug  Don  Juan,  which  was  backing  out  of  the  slip 
with  a  barge  alongside,  by  which  it  is  alleged  two  planks  of  the  libelant's 
boat  were  broken. 

The  libel  was  not  filed  until  December  9, 1891.  No  notioe  of  survey 
was  given  until  six  months  after  the  accident,  nor  any  claim  for  dam- 
ages made.  All  the  witnesses  from  the  Don  Juan  testify  that  they  bad 
no  knowledge  of  any  collision  at  all,  and  have  no  recollection  of  the  al- 
leged occurrence.  The  witnesses  from  the  Komuk,  however,  examined 
for  the  libelant,  testify  to  the  collision,  and  identify  the  Don  Juan  as 
the  boat  that  backed  into  the  tow.  The  Komuk  had  taken  the  two 
canal  boats  from  the  slip  below,  between  piers  6  and  7,  and  proceeded 
up  the  East  river  about  200  or  350  feet  only  from  the  ends  of  the  piere. 
Her  pilot  testifies  that  he  did  not  see  the  Don  Juan  coming  out  of  the 
slip  until  she  was  near  its  mouth  and  about  250  feet  above  him;  that 
he  gave  her  a  signal  of  one  whistle,  got  no  answer,  then  stopped  his 
engine,  repeated  the  signal,  and  hailed  the  Don  Juan's  pilot,  who  gave 
him  no  response  but  kept  on  backing.  This  proves  negligence  in  the 
Don  Juan. 
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Boats  navigating  near  the  mouths  of  slips  have  no  priority  as  respects 
the  right  of  way.  There  is  at  least  an  equal  right  in  outgoing  boats  to 
come  out  without  obstruction  from  such  navigation.  If  tugs  with  tows 
to  be  taken  a  short  distance,  as  in  this  case,  may  be  justified  in  going 
near  the  shore  where  the  Komuk  went,  they  still  have  no  superior 
right  to  tugs  coming  out  of  their  slips;  and  they  are  bound  to  go  at 
such  a  moderate  speed,  and  with  such  special  caution,  as  will  not  en- 
danger either  their  own  tows  or  other  boats.  The  Edgar  F.  Luckenhach^  8  U. 
S.  App.  9;  50  Fed.  Rep.  129.  The  evidence  of  the  pilot  of  the  Komuk 
seems  to  me  to  show  clearly  that  he  recognized  the  danger  of  collision 
when  he  saw  the  Don  Juan  backing  out  of  her  slip,  and  that  the  Don 
Juan  neither  heeded  nor  replied  to  his  first  signal,  and  did  not  hold  up. 
It  was  the  Eomuk's  duty  under  rule  21  to  reverse  at  once.  Had  she  done 
so,  there  would  have  been  no  collision,  if  she  was  going  at  moderate  speed 
before;  or  if  any  collision  had  followed,  it  would  not  have  been  the  libel- 
ant's boat  that  would  have  suffered.  I  must,  therefore,  hold  both  boats 
liable. 

The  damage  in  this  case  was  slight.  The  collision  must  have  been 
slight  also.  No  report  of  it  was  made  to  the  supervising  inspectors,  nor 
to  the  Don  Juan's  employers,  as  would  have  been  the  duty  of  the  pilot 
of  the  tug,  had  he  been  aware  of  any  injurious  collision;  and  I  am  in- 
clined to  accept,  therefore,  their  testimony  that  they  knew  nothing  of 
any  collision  damage.  If  aware  of  any  contact  of  the  boats  at  the  time, 
it  probabljr  passed  from  memory  on  the  supposition  that  no  harm  had 
been  done.  No  sufficient  explanation  is  given  by  the  libelant  of  the 
long  delay  in  presenting  the  claim,  or  in  giving  notice  of  the  survey. 
The  boat  was  used  fo-*  nearly  a  whole  season;  and  from  the  libel  it  ap- 
pears that  no  repair  of  the  injury  up  to  December  had  been  made.  Such 
unexplained  delay  is  unreasonable,  and  is  prejudicial  to  a  fair  opportu- 
nity for  defense,  or  for  p'ctection  against  intervening  dangers,  or  injuries 
of  which  the  defendants  can  have  no  knowledge.  To  discourage  such 
laches,  I  must  withhold  costs. 

Decree  for  the  libelant  against  both  vessels,  but  without  costs. 
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The  Amos  C.  Babstow. 

.  The  James  A.  Garfield. 

McOaldin  v.  The  Amos  C.  Barstow. 

BoBiN  V.  The  James  A.  Garfield  and  The  Amos  0.  Babstow. 

In  re  McCaldin. 

(IHftrlee  Court,  S.  D.  New  York.    May  18, 1888.) 

!•  Ck)LLT8IOir— 8TBAM  VbSSELB— ATTEMPT  TO  CrOSS  BoW8— RbCKLSSS  NAVIOATIOir. 

The  tug  G.  undertook  with  a  signal  of  two  whistles  to  cross  the  bows  of  the 
large  steamer  B.,  off  pier  3,  East  river,  when  the  steamer  was  only  400  feet  dis- 
tant, and  a  strong  current  was  setting  the  tug  towards  her,  and  the  position  of  the 
steamer  was  such  that  the  pilot  of  the  tug  could  not  judge  with  any  accuracy  of 
the  steamer's  speed.  Within  80  seconds  oollislon  occurred,  the  GK  was  snnk,  and 
two  men  drowned.  Held,  that  the  Q.  was  In  fault  for  reckless  navigation,  thouj^ 
the  steamer,  in  extremis,  had  answered  with  two  whistles. 
8.  Same— East  Rives  Navigation— RomsDiKa  the  Battsbt— Excbssivb  Sfbbd  — 
State  Statute— Proximate  Cause. 

The  B.  rounded  the  Battery,  and  entered  the  East  river  600  or  700  feet  from  the 
ends  of  the  piers,  at  a  speed  of  ten  knots  through  the  water,  and  at  least  7  knots 
against  the  tide,  and  collided  with  and  sank  a  tug  off  pier  8.  The  vessels  were  not 
seen  by  each  other  until  only  400  feet  apart.  Held,  that  the  B.  was  in  fault  for  go- 
ing at  such  high  speed  so  near  the  piers,  in  violation  of  the  state  statute,  which  re- 
quired her  to  go  ^  as  near  mid-river  as  possible,  >*  and  that  the  disregard  of  the  stat* 
ute  was  a  material  and  proximate  cause  of  the  collision. 

In  Admiralty.  Libelfl  for  collision,  and  for  personal  injuries  caused 
thereby.     Petition  to  limit  liability. 

Carpenter  &  Moskery  for  petitioner  and  the  James  A.  Garfield. 
Goodrich^  Deady  &  Ooodrich,  for  Henry  Robin. 
Jfitier,  Peekman  &  Diaxm^  for  the  Amos  G.  Barstow. 

Brown,  District  Judge.  The  above  libels  grew  out  of  a  collision  be- 
tween the  tug  James  A.  Garfield  and  the  propeller  Amos  C.  Barstow, 
which  happened  a  little  after  3  o'clock  in  the  afternoon  of  October  17, 
1890,  ofif  pier  3,  East  river.  The  Garfield  had  started  from  outside  of 
four  boats  moored  at  the  end  of  pier  4,  in  the  strength  of  the  ebb  tide, 
to  carry  the  libelant  Robin  and  another  passenger  across  the  East  river 
to  Prentiss'  Stores,  Brooklyn.  When  headed  upon  her  course  and  about 
275  feet  ofif  from  the  end  of  pier  4,  seeing  the  propeller  Barstow  off  the 
South  Ferry  slip  coming  up  the  East  river,  the  Garfield  gave  her  a  signal 
of  two  whistles,  indicating  that  she  wished  to  go  ahead  of  the  propeller. 
The  propeller  was  then  not  more  than  400  feet  below  the  Ga  field  and 
from  300  to  400  feet  further  than  the  Garfield  from  the  New  Y  rk  shore, 
and  heading  up, parallel  therewith.  The  Barstow  shortly  b  fore  had 
given  a  signal  of  two  whistles  to  an  Annex  ferryboat,  which  ^  as  about 
off  pier  4,  coming  down  river  from  300  to  400  feet  outside  o  the  Bar- 
stow.    Getting  no  answer  from  the  ferryboat,  the  Barstow  wa£  about  to 


repeat  her  signal  when  the  signal  of  the  Garfield  was  heard. 


the  first  that  the  Barstow  had  noticed  of  the  Garfield.     She  imi  lediately 
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answered  the  Garfield  with  two  whistles,  because,  as  her  master  testifies, 
he  did  not  wish  to  create  confusion  by  contradicting  when  the  two  ves- 
sels were  so  near  each  other.  At  the  same  time,  he  testifies,  he  put  his 
wheel  hard  astarboard,  stopped  his  engine,  and  backed  strong.  Bat  the 
Garfield  in  crossing  the  strong  ebb  tide,  sa^ed  down  upon  the  Barstow; 
and  as  her  starboard  side  came  in  collision  with  the  Barstow's  stem,  she 
rolled  over  to  port  and  capsized,  under  the  stress  of  the  tide  and  the 
Barstow's  headway,  and  swinging  round  to  the  southward  of  the  Bar- 
stow,  sank  almost  immediately.  This  all  happened  within  about  30 
seconds  after  the  signals  were  exchanged.  The  next  day  the  Garfield 
was  found  at  the  bottom  of  the  river  in' 85  feet. of  water  at  a  point 
about  750  feet  directly  south  of  pier  2,  having  floated  probably  about 
150  feet  downward  and  outward  while  sinking.  The  fireman  and  one 
of  th«  passengers  were  drowned;  and  the  libelant  Robin  sustained  per- 
sona} injuries,  for  which  hia  libel  was  filed.  The  owners  of  the  Gurfield 
claim  damages  against  the  Barstow  in  the  sum  of  $4,800;  and  they 
also  filed  a  petition  to  limit  their  liability  to  the  value  of  the  Garfield, 
in  case  it  should  be  found  that  the  Garfield  was  in  fault.  The  several 
cases,  as  respects  the  fault  of  either  vessel,  have  been  heard  t(^ether. 

The  evidence  shows  that  the  Barstow  before  she  reversed  was  going  at 
the  rate  of  10  knots,  and  making  at  least  seven  knots  against  the  tide; 
and  that  the  Garfield  was  going  about  7  knots  across  the  tide.  The 
captain  of  the  Barstow  estimates  the  strength  of  the  ebb  at  about  4  knots; 
but  this  estimate  is  unwarranted.  No  circumstances  are  stated  showing 
that  the  tide  was  more  rapid  than  usual;  and  no  doubt  it  did  not  ex- 
ceed 3  knots,  the  maximum  as  ascertained  by  the  government  surveys. 

1.  Upon  the  above  facts  the  Garfield  was  in  fault.  She  had  the  Bar- 
stow on  herstarboard  hand  upon  a  crossing  course,  and  was,  therefore, 
bound  by  the  nineteenth  rule  to  keep  out  of  the  Barstow's  way.  The 
Garfield  undertook  to  do  so  by  crossing  the  bows  of  the  Barstow  un- 
der a  signal  of  two  whistles,  when  the  latter  was  only  about  400  feet 
distant,  and  a  strong  ebb  current  was  setting  towards  her.  Some 
witnesses  for  the  Garfield  testify  that  at  the  time  the  whistles  were  ex- 
changed, the  Barstow  was  pointing  directly  towards  the  Garfield;  that 
the  Barstow  subsequently  turned  to  starboard,  and  thus  brought  about  the 
collision.  But  other  evidence  shows  that  this  theory  is  incorrect.  It  is 
not  only  improbable  in  the  highest  degree  that  the  Barstow  should  have 
ported  her  wheel  contrary  to  the  signals  just  given,  but  specially  so 
considering  the  fact  that  an  Annex  ferryboat  was  at  that  time  near  meet- 
ing and  passing  the  Barstow  on  her  starboard  side.  The  direct  evidence 
of  the  Barstow  is  also  to  the  contrary,  and  shows  that  there  was  no 
turn  of  the  Barstow's  bow  to  starboard,  except  such  as  might  have  been 
unavoidably  caused  by  reversing  her  engines;  and  any  change  in  her  posi- 
tion to  starboard  from  that  cause  must  have  been  slight,  and  not  a  fault. 
Had  the  Barstow  been  pointing  directly  for  the  Garfield  at  the  time  the 
whistles  were  exchanged,  she  must  have  been  heading  considerably  to- 
wards  the  New  York  shore,  instead  of  directly  up  river,  as  all  the  other 
witnesses  state;  and  -the  Garfield,  moieoveri  must  in  that  case  have 
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crossed  her  course  and  been  well  out  of  the  way  before  the  Barstow  could 
have  reached  her,  so  that  on  that  theory  no  collision  could  have  hap- 
pened. I  have  no  doubt  that  the  Barstow,  when  the  whistles  were  ex- 
changed, was  pointing  directly  up  river,  as  almost  all  the  witnesses  say, 
and  on  a  line  from  300  to  4b0  feet  outside  of  the  Garfield. 

The  Garfield's  attempt  to  cross  the  bows  of  the  Barstow  when  so  near, 
and  in  the  way  she  attempted  it,  and  in  such  a  tide,  was  a  dangerous 
and  foolhardy  attempt.  The  position  of  the  Barstow  was  such  that  the 
pilot  of  the  Garfield  could  not  see  or -judge  with  any  accuracy  what  the 
Barstow's  speed  was,  and  he  seems  to  have  mistaken  her  heading  to 
some  extent.  He  calculated  by  guess,  because  there  was  neither  time 
nor  room  for  the  necessary  observation.  He  missed,  and  in  30  seconds 
two  lives  were  sacrificed.  This  is  reckless  navigation.  The  assenting 
whistle  of  the  Barstow,  given  in  extr^is,  in  no  way  excuses  it,^r  re- 
lieves the  Garfield  from  responsibility.  The  DenU,  29  Fed.  Repr625; 
The  Greenpoint,  31  Fed.  Rep.  231,  affirmed  on  appeal. 

2.  The  Barstow  was  equally  in  fault  for  navigating  around  the  Battery 
at  such  speed,  and  so  near  the  shore,  in  violation  of  the  statute,  which 
required  her  to  go  in  mid-river  "  as  near  as  possible. "  There  was  nothing 
to  prevent  her  from  observing  the  statute,  as  vessels  of  her  class  and 
speed  ordinarily  observe  it.  She  was  not  incumbered;  and  in  going 
around  the  Battery  near  the  New  York  shore,  where  so  many  boats  are 
going  in  and  coming  out,  she  had  not  in  her  favor  those  economic  excuses 
which  tugs  heavily  incumbered  with  tows  may  present,  in  seeking  the 
advantages  that  nature  offers  for  economic  navigation  in  the  slacker  water 
near  the  shore.  Even  these  must  take  the  risk  of  being  held  in  fault.  The 
OolunMay  8  Fed.  Bep.  716,  718.  But  the  danger  from  vessels  like  the 
Barstow,  going  at  a  speed  of  ten  knots,  and  making  at  least- seven  knots 
against  the  tide,  is  very  much  greater  than  from  incumbered  tugs  which 
make  but  one  or  two  knots  headway.  And  it  was  this  high  and  un- 
known speed  near  the  shore  that  made  the  Garfield's  calculation  fatally 
wrong. 

Nor  can  it  be  claimed  that  the  position  of  the  Barstow  was  in  this  case 
immaterial,  and  not  a  proximate  cause  contributing  to  the  collision.  It 
was  the  very  fact  of  her  close  proximity  to  the  shore  under  such  speed 
tliat  prevented  timely  notice  of  her  presence,  and  sufficient  space  and 
time  for  any  proper  or  correct  observation  from  the  Garfield.  The  ex- 
cuse of  the  Barstow  for  her  assenting  whistles,  that  the  vessels  were  too 
near  to  admit  of  contradictory  whistles,  is  itself  a  proof  of  the  extremity 
of  the  situation  when  they  first  became  visible  to  each  other.  There  i» 
no  evidence  that  they  were  not  seen  as  soon  as  visible  to  c  ich  other. 
Other  vessels  were  between  them,  which  probably  delayed  somewhat 
seeing  each  other  as  soon  as  they  might  otherwise  have  I  een  seen. 
But  the  Barstow  in  going  netfr  the  shore  contrary  to  the  sti  tute,  took 
all  the  risk  of  such  usual  obstructions.  The  purpose  of  the  statute  is 
to  prevent  all  these  risks,  and  to  give  time  and  space  for  he  obser- 
vation and  judgment  necessary  for  safe  navigation,  by  requir  ig  vessels 
to  keep  away  from  the  shore  and  "as  near  as  possible  in  n  id-river.'' 
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4  Edm.  St.  60.  Independent  of  the  statute,  safe  and  prudent  naviga- 
tion requires  the  same  thing,  as  was  held  by  Judge  Betts  in  the  case  of 
The  Belief,  Olcott,  104, 108,  109,  which  case,  it  is  said,  led  to  the  passage 
of  the  statute.  The  same  view  was  expressed  by  Woodruff,  J.,  in 
The  Favorita,  8  Blalchf.  539,  540. 

In  the  case  of  The  BayState^  3  Blatchf.  48,  Mr.  Justice  Nelson  said 
that  this  "state  statut^  ought  to  be  strictly  enforced.'*  There  the 
Worcester  being  "out  of  the  track  prescribed  by  law"  in  going  up  the 
East  river  near  the  New  York  shore,  and  being  obliged  to  avoid  a  tug 
and  schooner  that  she  met,  sheered  to  the  right,  and  so  ran  into  the 
Bay  State,  and  was  held  solely  £o  blame.  The  same  rule  was  reaffirmed 
in  The  E.  C.  ScrantoUy  8  Blatchf.  53,  and  in  The  Favorita,  mpra;  and 
these  cases  have  been  followed  in  numerous  others,  where  the  false  posi- 
tion has  produced  embarrassment,  or  prevented  the  vessels  from  seeing 
each  other  in  ample  time  for  correct  observation,  or  for  appreciating 
and  making  the  proper  maneuvers.  The  Maryland,  19  Fed.  Rep.  561, 
556;  The  Columbia,  29  Fed.  Rep.  716;  !/%«  Oarden  Oity,  38  Fed.  Rep.  860, 
862;  The  Britannia,  84  Fed.  Rep.  558;  The  Ymirri,  10  App.  Cas.  276; 
The  Rockaway,  38  Fed.  Rep.  856,  affirmed  43  Fed.  Rep.  544;  The  In- 
trepid, 48  Fed.  Rep.  330;  37i6  C.  R.  SUme,  49  Fed.  Rep.  475;  The  Clara, 
Id.  765. 

The  fact  that  the  Garfield  might  have  avoided  collision  by  going 
more  to  port,  does  not  lessen  the  fault  of  the  Barstow.  The  necessity 
of  that  course  was  not  then  perceived  by  the  Garfield;  and  it  was  not 
perceived  partly  because  the  position  of  the  Barstow  was  such  that  the 
Garfield  had  not  time  and  opportunity  to  observe  the  necessity  of  it,  as 
she  would  have  had  if  the  Barstow  had  obeyed  the  statute.  The  posi- 
tion and  high  speed  of  the  Barstow  in  rounding  the  turn  of  the  Battery 
brought  the  vessels  into  very  certain  danger  from  the  moment  they  were 
seen  by  each  other.  When  first  seen  they  in  fact  were  almost  in  the 
jaws  of  collision.  The  master  of  the  Barstow,  aware  of  his  own  speed, 
saw  and  appreciated  the  danger;  but  there  was  neither  time  nor  space 
for  the  maneuvers  necessary  to  avoid  accident;  and  this  was  due  in  part 
to  his  false  position  and  high  speed.  Near  the  shore  rounding  a  bend 
very  moderate  speed  was  required.  The  Komuk,  50  Fed.  Rep.  618, 
(May  7,  1892;)  The  Edgar  F.  Luckenhach,  8  U,  S.  App.  9,  50  Fed.  Rep. 
129.    .  • 

The  fatal  result  in  this  case  only  emphasizes  once  more  the  necessity 
of  observing  not  merely  one  rule,  but  all  the  cumulative  rules  de- 
signed for  the  avoidance  of  collisions.  The  Clara,  49  Fed.  Rep.  767. 
To  excuse  the  Barstow  in  this  case  would  be  in  effect  to  nullify  the 
statute  in  its  essential  purpose,  to  encourage  fast  and  dangerous  naviga- 
tion near  the  shore,  and  to  multiply  fatal  catastrophes.  As  the  Bars- 
tow should  be  held  liable  upon  this  ground,  it  is  not  necessary  to  con- 
sider the  contradictory  evidence  bearing  upon  the  question  whether  she 
instantly  reversed,  or  not.  •       .        '  • 

'  Decrees  may  be  entered  accordingly,  with  an  order  of  refeVeijice.  to 
compute  the  damages  if  not  agreed  upon. 
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The  Joseph  SncKifKr. 

Thb  Habby  White. 

Lowell  v.  The  Joseph  Stigcnet. 

(Dtotrict  Court,  S.  D.  New  TorJu    May  14, 180&) 

CkXLUBiov— Stsam  akd  Sail  Mbbting — ^Liobts— Chaitob  of  Goub8& 

A  schooner  bound  east  by  night  in  Lone  Island  sound,  with  the  wind  abovl 
abeam  from  the  southward,  came  in  collision,  nearly  head  on,  with  a  tug  bound 
west.  The  accounts  of  the  collision  as  told  by  those  on  the  respective  vessels  were 
wholly  irreconcilable.  On  the  evidence  as  to  the  courses  on  which  the  vessels  had 
previously  been  sailing,  and  the  angle  of  collision,  as  to  which  both  sides  substan- 
tiallv  agree,  and  the  lights  which  each  vessel  must  under  the  circumstances  have 
exhioited  to  the  other,  /leld,  that  the  schooner  must  have  made  a  wrongful  change 
of  course  to  the  southward,  probably  through  some  mistake  in  giving  or  receiving 
orders,  after  the  tug  had  reached  that  side  of  the  schooner's  course,  and  that  suou 
change  of  course  caused  the  collision,  and  that  the  tug  was  not  in  fault  for  a  ohaaga 
in  esctrewi$» 

In  Admiralty*     Libel  for  collision.     Dismissed. 

H.  D.  HotMm  and  Eugene  P.  Carver,  for  libelant. 

McCarthy  &  Perier  and  Harrington  Putviam,  for  the  Joseph  Stickney* 

Brown,  District  Judge*  At  about  8  p.  m.  in  the  evening  of  Maicb 
22;  1892,  the  libelant's  schooner  Harry  White,  bound  eastward  in  Long 
Island  sound,  with  the  wind  about  abeam  from  the  southward,  came  in 
collision,  when  about  seven  miles  east-southoast  from  the  Watch  Hill 
beacon,  with  the  steam  tug  Joseph  Stickney,  bound  west,  and  soon  after 
sank  with  her  cargo,  and  became  a  total  loss.  The  above  libel  was  filed 
to  recover  the  damages. 

The  night  was  overcast,  dark,  and  good  for  seeing  lights;  the  wind, 
about  south  by  west.  The  Stickney  had  in  tow  two  barges  and  a  brig. 
The  first  baige  was  on  a  hawser  of  100  fathoms;  the  second  barge,  aetern 
of  the  former,  was  on  a  hawser  of  60  fathoms;  and  the  brig,  astern  of 
the  latter,  was  on  a  hawser  of  about  60  fathoms.  The  tug  displayed 
the  white  vertical  lights  indicating  a  tow,  besides  the  usual  colored  side 
lights;  and  the  brig  also  had  the  usual  colored  side  lights.  The  tug  and 
schooner  were  each  going  through  the  water  at  the  rate  of  about  five 
knots  per  hour. 

The  evidence  for  the  schooner  is  to  the  effect  that  the  white  lights  of 
the  tug  were  made  about  a  half  hour  before  collision,  some  five  miles 
off,  anJ  bearing  about  two  points  on  the  port  bow  of  the  schooner;  that 
10  or  16  minutes  afterwards  the  red  light  was  seen  on  the  sam<  bearingi 
and  at  the  same  time  the  red  light  of  the  brig  in  tow;  that  the  schooner 
thereupon  luffed  a  quarter  of  a  point  so  as  to  make  her  cou  se  east  f 
south,  which  course  she  kept  until  the  tug  was  snug  up  to  1  nr,  when 
the  tug  blew  two  short  blasts  of  her  whistle;  that  up  to  that  time  the 
red  light  had  been  visible,  but  not  the  green  light,  and  that  th  n  the  tag 
changed  her  course  so  as  to  show  her  green  light;  that  the  ve  Mb  were 
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then  too  near  to  avoid  collision;  that  the  schooner  thereupon  laffed  to  v 
make  the  speediest  change;  and  that  the  tug^sstem  struck  the  schooner's 
port  bow,  angling  a  little  across  the  schooner  towards  her  starboard  side. 

The  evidence  for  the  tug  is  to  the  effect  that  the  green  light  of  the 
schooner  was  seen  two  or  three  miles  off,  1}  points  on  the  tug's  starboard 
bow;  that  the  tug  was  then  upon  a  course  of  west  }  souths  being  i  of  a 
point  more  to  the  southward  than  the  regular  course,  on  account  of  the 
southerly  wind;  that  about  10  minutes  afterwards  the  glimmer  of  a  red 
light  was  seen  in  addition  to  the  green  light,  which  was  still  plainly  vis- 
ible about  two  points  off  the  starboard  bow,  estimated  to  be  three  quar- 
ters of  a  mile  distant;  that  the  tug  then  blew  a  signal  of  two  whistles, 
indicating  that  they  should  pass  starboard  to  starboard;  that  the  glim- 
mer of  the  red  light  showed  about  half  a  minute  or  less,  and  then  dis- 
appeared,.leaving  the  green  light  alone  visible  as  before;  that  when  at  a 
distance  estimated  to  be  about  800  feet,  the  hull  came  in  view  and  was 
noticed  to  be  swinging  to  the  southward;  that  a  signal  of  two  whistles 
was  again  given  that  the  schooner  might  go  to  port,  and  that  the  engines 
were  at  the  same  time  stopped;  that  the  schooner  did  not  turn  to  port, 
but  mote  to  starboard,  so  that  very  speedily  the  green  light  disappeared, 
and  the  red  light  came  in  view;  whereupon  the  tug  put  her  helm  hard 
aport,  which  continued  so  until  collision,  the  heading  of  the  tug  chang- 
ing some  four  or  five  points  to  the  northward;  and  that  the  blow  of  col- 
lision was  at  an  angle  of  about  li  points,  substantially  as  stated  by  the 
libelant's  witnesses;  that  if  the  schooner  had  kept  her  course,  she  would 
have  passed  easily  to  the  northward  of  the  tug  and  tow;  that  the  tug  at 
no  time  changed  her  course  to  the  southward,  as  the  bearing  of  the 
schooner  continued  to  broaden  somewhat  till  the  vessels  were  near  to- 
gether, indicating  that  they  would  pass  each  other  safely  without  any 
starboarding  of  the  tug. 

The  two  versions  of  the  mode  in  which  the  vessels  approached  each 
other,  and  of  the  lights  that  were  seen  or  visible,  are  wholly  irreconcila- 
ble; nor  does  the  story  of  either  side,  as  it  stands,  account  for  the  col- 
lision. A  plot  of  the  navigation  will  make  this  clear.  Assuming  that 
the  previous  courses  are  correctly  stated,  they  varied  when  the  vessels 
were  a  mile  apart  a  point  and  a  half  from  opposite.  If,  therefore,  the 
schooner's  green  light  was  seen  1}  points  on  the  tug's  starboard  bow,  the 
tug  must  have  then  been  directly  ahead  of  the  schooner  and  already 
crossing  the  line  of  her  course;  and  the  tug,  diverging  li  points,  would 
have  been,  when  the  two  had  come  within  300  feet  of  abreast  of  each 
other,  over  900  feet  to  the  southward  of  the  schooner;  and  without  some 
prior  change  of  course,  they  could  not  then  have  come  into  collision  had 
they  tried. 

So  on  the  other  hand,  had  the  tug's  lights  been  seen  when  a  mile  dis- 
tant two  point$  on  the  schooner's  port  bow,  as  the  latter's  witnesses  assert, 
the  schooner  when  abreast  of  the  tug,  both  running  upon  the  courses 
stated,  would  have  been  1 ,400  feet  to  the  southward  of  the  tug;  had  they 
been  seen  a  point  and  a  half  on  the  port  bow,  they  would  have  been, 
when  abreast,  900  feet  distant;  if  one  point  on  the  port  boW|  about  250 
v.50F.no.8— 40 
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feet  distant.  In  either  case  the  schooner  would  have  been  always  on  the 
tug's  port  bow;  and  on  that  bearing  it  is  very  improbable  that  the  tug 
would  have  deliberately  steered  to  the  left  to  run  down  the  schooner,  if 
the  schooner  was  going  any  such  considerable  distance  to  the  southward; 
nor  in  that  case  could  the  collision  have  possibly  happened  at  the  angle 
at  which  it  did  happen.  Manifestly  neither  of  these  accounts  can  be 
accepted. 

In  the  contradiction  that  exists  as  to  the  lights  visible  and  the  bow 
over  which  the  lights  were  seen,  the  only  certain  guide  that  the  evidence 
furnishes  is  the  fact  upon  which  both  vessels  substantially  agree;  namely, 
that  at  the  moment  of  collision  they  were  nearly  head  and  head,  diver- 
ging thej'efrom  by  a  small  angle  only;  and  the  fact  that  the  tug's  stem  in 
striking  the  port  bow  of  the  schooner  pointed  a  little  across  towards  the 
schooner's  starboard  side.  The  pilot  of  the  tug,  in  placing. models  to 
illustrate  the  position,  makes  the  angle  about  1}  points;  and  the  testi- 
mony of  the  schooner's  witnesses  is  not  substantially  different-  As  the 
previous  courses  of  the  two  diverged  a  point  and  a  half  only,  it  follows 
that  to  maintain  the  same  angle  at  collision,  they  must  have  changed 
their  courses  the  same  amount  in  opposite  directions.  All  the  witnesses 
agree  that  the  schooner  luffed  and  turned  to  the  southward.  It  follows 
that  the  tug's  change  must  have  been  to  the  northward,  as  her  witnesses 
testify. 

The  amount  of  the  change  of  course  by  either,  is  a  matter  of  dispute. 
The  captain  of  the  schooner  estimates  his  change  at  only  one  and  a  half 
points;  but  Uie  pilot  of  the  tug  testifies  that  at  collision  he  was  heading 
northwest  i  north,  which  would  make  his  change,  and  consequently 
the  schooner's  change,  five  points.  I  doubt  the  accuracy  of  the  pilot's 
observation,  and  think  the  change  probably  two  points  less;  an  error 
easily  made  under  the  excitement  of  collision.  But  whatever  be  the 
amount  of  the  change  by  either,  it  is  manifesjt  that  the  witnesses  for  the 
schooner  are  mistaken  when  they  say  that  the  tug  changed  to  the  south- 
ward. The  angle  of  collision  proves  that  her  change  was  to  the  north- 
ward. It  proves  further,  since  the  schooner  had  changed  to  the  south- 
ward and  the  tug  to  the  northward,  that  prior  lo  these  changes  the  tug 
must  have  crossed  to  the  southward  of  the  line  of  the  schooner's  course; 
and  that  fact  being  established,  it  follows,  as  the  vessels  were  moving 
through  the  watei'  at  about  the  same  speed,  that  the  tug's  green  light 
must  have  been  constantly  visible  to  the  schooner,  and  her  red  light  not 
visible. 

The  tug's  account  is  credible  with  a  correction  of  half  a  point  in  the 
estimate  of  the  bearing  of  the  schooner  on  the  tug's  starboard  Iftw.  The 
beariujg  of  a  point  on  her  starboard  bow  when  a  mile  distant,  nstead  of 
a  point  and  a  half,  fulfills  all  the  conditions  of  the  situation,  e  cept  that 
in  that  position  the  red  light  of  the  schooner  ought  to  have  b(  m  visible 
all  the  time,  as  well  as  the  green  light,  supposing  that  the  li  le  of  visi- 
bility of  the  green  light  crossed  to  port  at  the  common  angle  c  F  a  half  a 
point.  The  schooner's  lights  were  set  in  her  fore  rigging;  sh<  was  sail- 
ing on  her  starboard  tack;  and  the  red  light  might  therefore  lave  been 
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obscured  by  her  head  sails;  if  ob&cured  at  the  distance  of  a  mile,  the 
red  light  would  continue  to  be  obscured  until  shortly  before  the  colli- 
sion, inasmuch  as  the  schooner's  bearing  would  continue  to  broaden  off 
slowly  upon  the  tug's  starboard  bow,  as  they  approached  each  other. 

Such  seems  to  me  to  be  upon  the  testimony  the  most  probable  ac- 
count of  this  collision.  If  the  schooner's  red  light  was  visible,  it  is  in- 
credible that  the  persons  on  the  tug  who  were  watching  her,  who  were 
governing  their  navigation  accordingly,  and  were  giving  signals  to  her, 
should  not  have  seen  it;  and  if  it  had  been  seen,  along  with  the  green 
light,  there  was  no  possible  motive  for  the  tug  to  go  to  the  left,  rather 
than  to  the  right.  Several  witnesses  from  the  tug  testify  that  no  red  light 
on  the  schooner  was  seen  until  after  her  luff  shortly  before  collision. 
The  rest  of  the  account  of  the  tug's  witnesses,  with  the  modification  sug- 
gested of  the  bearing  upon  the  port  bow,  accounts  naturally  for  the  col- 
lision, and  the  angle  at  which  it  actually  took  place.  The  schooner's 
story,  on  the  other  hand,  is  incapable  of  being  made  to  account  for  the 
collision  by  any  reasonable  ^correction  of  the  estimates  of  her  witnesses 
as  to  the  bearing,  or  the  lights,  alleged  to  have  been  seen.  There  was 
nothing  to  obscure  the  colored  lights  of  the  tug;  and  it  is  impossible 
that  the  collision  could  have  occurred  in  the  way  it  did  occur,  had  not 
the  tug's  green  light,  from  the  time  when  it  was  a  mile  distant,  been 
visible  about  half  a  point  on  the  schooner's  port  bow,  and  the  tug's  red 
light  not  visible  at  all.  The  schooner's  account  is  in  every  way  not 
credible,  nor  consistent  with  the  most  certain  facts.  I  find  it  impossible, 
therefore,  to  place  any  confidence  in  her  version. 

Why  the  schooner  should  have  turned  to  the  southward  when  the  tug 
had  already  crossed  to  that  side  of  her,  can  only  be  accounted  for  by 
some  mistake  either  in  giving  or  obeying  orders.  The  helmsman  has 
not  been  called  as  a  witness.  Such  mistakes  are  by  no  means  unknown; 
and  the  different  modes  of  rigging  the  helm,  and  the  different  practices 
of  foreign  seamen,  sometimes  make  such  mistakes  natural. 

Upon  the  foregoing  view  of  the  facts,  I  must  find  the  collision  to  have 
occurred  from  the  fault  of  the  schooner  in  changing  her  course.  Had 
she  kept  her  course,  the  tug  would  have  passed  at  least  300  feet  clear 
of  her  to  the  southward.  The  line  of  her  course^ould  have  met  that 
of  the  tow  1,000  feet  astern;  and  a  change  of  course  a  half  a  point  to 
port  would  have  cleared  the  whole  tow  without  difficulty. 

The  signal  of  two  whistles  twice  given  by  the  tug  indicating  that  she 
would  go  to.  port,  did  not  induce  the  schooner's  change  of  course,  nor 
influence  her  in  any  way.*  It  was  designed  to  induce  the  schooner  to 
turn  to  the  northward.  But  the  schooner  continued  her  change  to 
southward;  and  as  the  tug's  signal  in  no  way  changed  the  schooner's  ac- 
tion, it  is  not  material  whether  the  tug's  change  to  the  northward  was 
consistent  with  her  previous  signal  or  not;  and  it  is,  therefore,  imma- 
terial. The  pilot  of  the  tug,  seeing  that  the  schooner  persisted  in  her 
luff,  turned  to  the  northward,  because  in  his  judgment  he  was  otherwise 
likely  to  be  run  down.  Whether  that  be  so  or  not,  the  vessels  were 
then  so  near  each  other  that  any  mistake  in  that  respect  is  not  attributa- 
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ble  to  the  tug  as  a  fault,  but,  if  erroneous,  must  be  borne  by  the  schooner, 
whose  previous  fault  in  changing  her  course  to  the  southward  brought 
it  about* 
libel  dismissed,  with  costs. 


Tug  No.  13. 

The  Buffalo. 

Hyland  v.  Tug  No.  18  and  The  Buffalo. 

{District  Cimf%  flf.  JD.  New  York.    April  »,  1898l) 

Collision— LiGHT8—OB80tmATiow  bt  Tow. 

A  tugboat,  caUed  ^No.  18, "  was  «oing  up  the  North  riyer,  with  a  bargB  on  her 
port  side.  The  pilot  bouse  of  the  barge  hid  the  red  light  of  the  tuR  from  the  tag 
Saffalo,  which  was  crossing  from  Jersey  City  to  New  York,  and  haa  No.  18  on  her 
stcLrboard  hand,  so  that  the  vessels  were  not  seen  till  within  400  or  600  feet  of  each 
other.  The  vessels  in  tow  of  the  tugs  collided.  Held,  that  No.  18  was  navigating 
in  violation  of  the  rule  that  requires  lights  to  be  visible  for  10  points  around  the 
horizon ;  that  she  took  the  risk  of  such  condition  of  her  lights,  and  was  solely  liable 
for  the  collision. 

In  Admiralty.  Libel  by  Josiah  A.  Hyland  against  the  steam  tug 
BuSalo  and  Tug  No.  13  for  collision.  Decree  for  libelant  against  Tug 
No.  13. 

Hyland  &  Zabrishie^  for  libelant. 

WUcoXy  Adams  &  Gi'eeriy  for  The  Buffalo. 

Erank  Loomis  and  Mr.  Moaher^  for  The  Tug 

Brown,  District  Judge.  At  a  little  before  4  o'clock  in  the  morning 
of  December  29,  1891,  as  the  steam  tug  Buffalo,  with  two  floats,  one  on 
each  side,  loaded  with  railroad  cars,  was  on  her  way  from  the  dock  above 
Pavonia  ferry,  Jersey  City,  to  Duane  street,  N.  Y.,  her  starboard  float 
came  in  collision  with  the  libelant's  barge  Verona,  which  was  going  up 
the  North  river  in  tow  of  Tug  No.  13,  and  on  her  port  side,  at  a  point 
about  400  feet  oflF  frotn,  and  a  little  above,  the  Duane  street  pier.  The 
starboard  bow  of  the  Buflfalo's  starboard  float  struck  the  port  bow  of  the 
Verona,  and  caused  damages  for  which  the  above  libel  was  filed. 

The  weather  was  clear  and  mild.  The  courses  of  the  two  tugs  were 
crossing  each  other  so  as  to  involve  risk  of  collision.  The  BuflUo  bad 
No.  13  «n  the  starboard  hand,  and  it  was  the  duty  of  the  former  to  keep 
out  of  the  way,  provided  she  had  means  of  knowing  of  the  aplroach  of 
No.  13  and  her  tow.  The  defense  of  the  Buffalo  is  that  shJ  had  no 
means  of  knowing  this;  because,  as  she  contends,  the  red  lig 
13,  which  ought  to  have  been  visible  to  apprise  her  of  the  prec  mce  and 
of  the  course  of  No.  13,  was  obscured  by  the  pilot  house  of  the  )arge  on 
the  port  side  of  No.  13,  until  too  late  to  avoid  collision. 

The  evidence  shows  that  the  pilot  house  of  the  Verona  was  hi  Jher  than 
the  colored  lights  of  No.  13,  which  were  on  the  pilot  house  of  t  e  latter; 
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ibat  the  red  light  of  No.  13  was  visible  from  straight  ahead  to  one  point 
off  her  port  bow;  that' between  one  and  two  points  off  her  port  bow,  or 
more  exactly  for  ten  degrees  of  arc  beyond  one  point  the  port  light  was 
obscured,  but  became  visible  again  from  about  two  points  off  the  port 
bow.  For  the  Buffalo  it  is  claimed  that  in  coming  across  the  river  she 
was  all  the  time  in  the  shadow  of  the  Verona's  pilot  house,  as  respects 
the  port  light  of  No.  18.  Diagrams  have  been  submitted  illustrating 
this  contention.  No.  13  came  up  from  the  Battery  in  line  with  the  shore 
at  a  distance  of  600  or  600  feet  from  the  piers,  until  shortly  before  reach- 
ing the  Chambers  street  slip,  when  she  hauled  in  a  little  towards .  the 
New  York  shore  to  allow  an  Erie  ferryboat,  going  out  of  the  Chambers 
street  slip,  to  pass  ahead  of  her.  Upon  this  general  course  the  diagram 
shows  that  the  port  light  would  be  obscured  at  least  until  No.  13  changed 
her  heading  towards  the  New  York  shore,  provided  the  speed  of  No.  IS 
was  five  knots  or  over,  that  of  the  Buffalo  being  about  three  knots. 

The  pilot  of  No.  13  says  he  was  going  about  4}  or  6  knots  an  hour. 
The  counsel  for  No.  18  argues  that  this  is  too  high  an  estimate;  but  as 
her  time  after  leaving  Dock  street  at  8:15  a.  m.  could  have  been  only 
from  30  to  40  minutes,  it  seems  to  me  that  taking  into  account  the  dif- 
ferences of  the  tide  in  the  North  and  East  rivers,  her  speed  up  the  North 
river  must  have  been  rather  above  five  knots  than  below  it.  It  was  high 
water  that  day  at  Governor's  island  a  few  minutes  before  7  a.  m.  At  the 
time  the  Buf!alo  crossed  the  North  river,  the  current  had,  therefore,  only 
just  begun  to  run  flood  in  mid  river,  (The  Ludvig  Hotberg,  36  Fed. 
Rep.  917,  note,  8,  9,)  though  running  up  a  half  hour  earlier  alongshore; 
and  this  was  the  reason,  no  doubt,  why  No.  18  in  going  up  kept  so  near 
the  New  York  docks.  In  the  East  river,  where  the  flood  current  sets  up 
river  more  than  an  hour  earlier,  No.  18  would  have  encountered  the 
flood  current  in  its  second  hour,  running  at  least  li  knots;  while  along 
the  North  river  shore  she  had  a  current  of  about  one  knot  in  her  favor. 
From  these  facts  I  infer  a  probable  speed  in  No.  .13  of  at  least  five  knots 
in  the  North  river.  This  speed,  as  stated  above,  would  make  the  rela- 
tive positions  of  the  boats  such  that  the  colored  lights  must  have  been 
for  the  most  part  obscured  to  each  other. 

This  is  confirmed  by  the  answer  of  No.  18,  and  also  by  the  testimony 
of  both  pilots,  that  neither  saw  the  colored  light  of  the  other  until  after 
the  ferryboat,  which  crossed  between  the  two,  had  cleared  and  had  dis- 
closed the  two  tugs  within  about  400  feet  of  each  other.  The  testimony 
of  the  pilot  of  the  Buffalo  to  this  fact,  is  unqualified.  The  testimony  of 
the  pilot  of  No.  18  is  a  little  obscure;  but  the  only  specific  and  unam- 
biguous question  and  answer  on  this  point  are  to  the  effect  that  he  did 
not  see  the  green  light  of  the  Buffalo  until  after  the  ferryboat  had 
crossed. 

** Question.  How  far  from  you  did  she  [the  Baffalo]  appear  to  be  when  you 
first  noticed  the  green  light,  or  bow  far  did  you  judge  her  to  Im?  Anaioer. 
Up  the  river;  further  up? 

''Q.  Yes.    A.  In  the  neighborhood  of  400  or  500  feet. 

**Q.  Was  that  before  the  ferryboat  crossed  between  you?    A«  No»  sir*" 
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The  answer  of  No.  13  states  explicitly  that  "(w^«oon  as  the  green  light 
and  staff  lights  were  seen,  a  signal  was  given;"  and  all  agree  that  no  sig- 
nal was  given  until  after  the  ferryboat  had  crossed.  If  the  pilot  of  No. 
13,  moreover,  intended  to  be  understood  as  saying  in  his  subsequent  tes- 
timony that  he  saw  not  only  the  two  white  lights,  but  also  the  green  light 
of  the  Buffalo  1,000  feet  or  more  out  in  the  river,  and  before  the  ferry- 
boat passed,  this  would  convict  No.  18  of  gross  fault  in  not  signaling  to 
the  Buffalo  and  her  tow  when  they  were  recognized  so  near,  and  so  plainly 
involving  risk  of  collision.  Although  signals  are  often  unreasonably  de- 
layed, I  am  not  willing  to  believe  that  in  the  case  of  heavy  floats  like 
these,  where  the  need  of  a  signal  when  the  vessels  are  first  seen  only  a 
thousand  feet  distant  is  so  imperative,  a  signal  would  have  been  omitted 
by  the  pilot  of  No.  13,  had  he  seen  the  Buffalo's  green  and  staff  lights 
before  the  ferryboat  crossed.  I  conclude,  therefore,  that  neither  pilot 
saw  the  colored  light  of  the  other  until  after  the  ferryboat  had  passed, 
because  the  colored  lights  were  not  visible,  through  the  obscuration 
caused  by  the  pilot  house  of  the  barge  on  the  port  side  of  No.  13. 

For  this  obscuration  No.  13  was  responsible,  and  she  must  take  the 
risk  of  navigating  in  that  condition  of  her  lights,  and  of  her  tow;  because 
it  was  in  violation  of  the  rule  of  navigation  that  requires  lights  to  be  vis- 
ible  for  10  points  around  the  horizon.  Tlie  Seacaucus,  34  Fed.  Rep,  68, 
70.  No  fault  being  established  against  the  Buffalo,  the  libel  as  to  her 
must  be  dismissed  with  costs;  and  a  decree  entered  against  No.  13,  with 
costs,  with  an  order  of  reference  to  compute  the  damages,  if  not  agreed 
upon. 


The  Buffalo. 

Clark  v.  The  Buffalo. 

sXHstrict  C(mi%  S.  D.  New  York,    May  12, 1898.) 

Ck>IiLI8TON~VB88BL  AT  AlTOHOR— FOG— MoVINa   StBAMBR— NBGIiEGT    TO  MaBS  SoUinV 
INOS. 

The  schooDer  R.  was  at  anchor  in  the  usual  anchorage  ground  in  PreBident  roads, 
Boston  harbor,  in  a  dense  fog,  and  was  properly  ringing  her  belL  HelA,  that  the 
K.  was  entitled  to  recover  thedttinages  occasioned  by  her  being  run  into  by  the 
steamer  B.,  which  was  slow!y  moving  across  the  anchorage  ground  for  deeper  wa- 
ter, at  least  1,200  feet  out  of  the  ordinary  course  of  such  steamers,  there  being  no 
difficulty,  if,  as  alleged,  the  compass  was  unreliable,  in  ascertaining  her  position 
in  the  fog  by  soundings,  which  the  steamer  had  neglected  to  make. 

In  Admiralty.     Libel  for  collision.     Decree  for  libelant. 
Chcen^  Gray  &  Sturgea,  for  libelant. 
Foster  &  Thomson  j  for  claimants. 

Brown,  District  Judge.  At  a  little  before  3  o'clock  in  thi  morning 
of  August  23, 1892,  the  libelant's  schooner  Luther  A.  Roby,  w  lile  lying 
at  anchor  in  President  road«  in  the  harbor  of  Boston,  was  ru  i  into  by 
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the  stlBamship  Buffalo/ In  a  dense  fog,  and  her  bowsprit  broken,  her 
headgear  carried  away,  with  other  damage,  for  which  the  above  libel 
was  filed. 

The  Buffalo  was  outward  bound;  the  weather  was  clear  at  a  little  past 
2  A.  M.  when  she  left  her  dock,  but  in  about  20  minutes  after  she  had 
got  around  and  headed  upon  her  course,  she  ran  into  a  dense  fog,  when 
at  Castle  island,  where  the  channel  is  narrow  and  does  not  furnish  suit- 
able anchorage  ground.  She,  therefore,  continued  on  slowly  in  the  first 
of  the  ebb  tide,  sounding  her  fog  whistle  and  intending  soon  to  come 
to  anchor.  No  bell  was  heard  from  the  schooner,  nor  was  the  schooner 
seen  until  she  was  within  one  or  two  hundred  feet  of  the  Buffalo,  when 
her  masts  appeared  first  in  the  lighter  fog  above,  a  very  little  on  the 
Buffalo's  port  bow,  and  too  near  to  avoid  collision.  The  Buffalo's  en- 
gines were  thereupon  put  ahead  half  speed,  and  her  helm  hard  aport, 
which  probably  prevented  greater  damage  by  enabling  her  to  dear  the 
schooner's  hull. 

For  the  claimants  it  is  contended  that  as  no  bell  was  heard,  none  was 
properly  rung  upon  the  schooner.  One  man,  the  night  watch,  was  alone 
on  deck.  The  testimony,  no  doubt,  shows  that  when  the  steamer's  ap- 
proach was  recognized  by  him,*he  rang  the  bell  more  continuously  and 
noisily  than  before,  so  that  several  men  below  came  speedily  on  deck; 
some,  a  little  time  before  collision,  and  others,  at  the  moment  of  colli- 
Bion.  But  the  fact  that  several  of  them  were  thus  roused  and  came  up 
before  collision,  shows  that  the  master  of  the  Buffalo  and  others  are  mis- 
taken when  they  daim  that  no  bell  was  rung  until  after  collision.  If, 
as  they  say,  they  did  not  hear  any  bell  before  collision,  the  reason  why 
they  did  not  heed  or  notice  it  must  be  sought  in  some  other  circum- 
stance than  that  the  bell  was  not  rung.  The  explicit  testimony  of  the 
lookout  that  he  had  been  previously  ringing  the  bell  at  proper  intervals, 
is  confirmed  by  several  witnesses  on  board  the  schooner;  and  the  &ct 
that  he  did  recognize  the  steamer's  approach  at  some  little  distance,  and 
did  then  ring  the  bell  continuously  and  violently,  is  proof  that  he  was 
attentive  to  his  duties. 

The  pilot  of  the  steamer,  on  the  other  hand,  testified  that  he  was 
about  to  anchor.     He  says: 

**  We  intended  anchoring  about  where  the  stern  of  this  schooner  was.  We 
bad  taken  it  up.  Isajs:  <  We  cannot  proceed.  We  have  got  to  anchor.  I 
have  got  to  get  a  coupie  of  lengths  fnrtber  to  the  eastward  before  we  can 
anchor  in  order  to  get  more  water.' " 

The  hands  were  already  forward  to  attend  to  this.  Among  the  differ- 
ent causes  that  might  prevent  the  schooner's  bell  from  being  heard  or 
noticed,  partial  preoccupation  of  the  mind  by  other  duties  is  certainly 
not  to  be  excluded.  I  cannot  find  from  the  testimony  that  the  schooner's 
bell  was  not  properly  rung. 

The  schooner  was  at  anchor  in  a  usual  and  proper  place,  and  her  bell 
was  properly  rung.  The  steamer  is,  therefore,  legally  bound  to  pay  the 
damage  she  caused,  unless  it  resulted  from  inevitable  accident.  SUaay' 
Ship  Co.  v.  Ckddenoood,  19  How.  241,  246;  Uu  QnmiU  Siaie^  8  Wall. 
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310;  The  Loumana,  Id.  164, 173.  The  circumstances  do  not  justify  the 
finding  of  inevitable  accident.  The  real  cause  of  the  collision  is  found 
in  the  fact  that  the  steamer  was,  and  for  some  time  had  been,  consider- 
ably to  the  southward  of  the  usual  and  proper  course,  whether  in  leav- 
ing the  harbor,  or  in  search  of  anchorage  ground  for  such  a  vessel.  The 
schooner  had  come  to  anchor  in  8f  fathoms  of  water,  between  Spectacle 
and  Castle  islands,  probably  about  i  of  a  mile  S.  E.  by  S.  of  blade  buoy 
No.  7.  The  steamer  drew  22it  feet  of  water  forward,  and  she  could  not 
anchor  safely  where  the  schooner  lay.  In  going  further  to  the  south- 
eastward to  get  a  proper  depth  of  water,  as  was  doubtless  the  pilot's  in- 
tention, he  had  no  business  to  be  running,  as  he  was,  across  anchorage 
ground  in  fog  at  least  1,200  feet  to  the  southward  of  the  ordinary  course 
of  such  steamers  in  going  between  buoy  No.  7  and  the  'M<ower  Middle." 
7%e  MiddlOmm^  44  Fed.  Rep.  941. 

I  find  it  difficult  to  understand  fully  the  account  given  by  the  pilot 
of  his  course.  That  he  made  some  attempt,  however,  to  correct  his 
false  position,  is  clear.  If  there  was  difficulty,  as  he  intimates  there 
was,  in  steering  by  compass,  as  the  steamer  was  an  iron  ship  and  light, 
there  was  no  difficulty  in  determining  the  proper  line  of  her  course  by 
soundings  between  Castle  island  and  the  Lower  Middle;  and  soundings 
would  have  made  dear  that  he  should  be  more  to  the  northward.  This 
alone  is  sufficient  to  prevent  the  collision  from  being  treated  as  an  in- 
evitable accident. 

There  is  considerable  difference  in  the  estimates  of  the  speed  of  the 
Buffalo  at  the  time  of  collision.  Mr.  Limerick,  who  was  near  the 
steamer's  port  rail  as  the  broken  bowsprit  went  past  him,  estimates  the 
time  at  "not  more  than  ten  or  fifteen  seconds"  between  the  first  blow  and 
the  second,  which  were  90  feet  apart;  and  that  the  bowsprit  drew  astern 
along  the  port  rail  at  about  a  walking  speed.  Both  these  estimates 
would  indicate  a  speed  at  that  time  of  about  Si  knots.  It  is  unneces- 
sary, however,  to  comment  further  upon  the  testimony  on  this  pointi  as 
I  cannot  find  the  schooner  in  fault,  or  the  accident  inevitable. 

Decree  for  the  libdanti  with  costs. 
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Station  Mm.  Ck>.  v.  Woody  et  aL 

iCircuU  Court,  JPT.  D.  CaHfomi4U    May  9, 18W.) 

L  FeDBRAL  JUBI8DICTI0ir>-VAI.IDITT  07  RlILBOiJ)  GRANT— AdVBRSB  HoLDINO. 

In  eiectment»  plaintiff  claimed  title  under  a  railroad  land  grant,  alleging  as 
gronnd  of  federal  jurisdiotion  that  defendants  denied  the  validity  of  the  grant. 
The  pleadings  and  evidence  showed  that  defendants  not  only  asserted  the  validity 
of  the  grant,  but  themselves  claimed  title  through  one  holding  under  the  grant. 
Held,  that  the  action  must  he  dismissed  for  want  of  jurisdiction. 
8.  Same— Pj^EADiNOB. 

An  allegation  by  defendants  that  G*.,  their  predecessor  in  interest,  at  a  certain 
time  was  holding  the  premises  in  controversy  adversely  to  S.,  plaintiff's  predecessor 
in  title,  who  held  under  the  railroad  grant,  there  being  no  allegation  that  G.  or  his 
successors  were  so  holding  adversely  to  S.  at  the  time  the  action  was  broughti 
was  insuffloient  to  show  a  holding  adverse  to  the  grant. 

At  Law.     Action  of  ejectment  by  the  Stay  ton  Mining  Company  against 
M.  F.  Woody  and  others.     Dismissed  for  want  of  jurisdiction. 
Joseph  D,  Redding^  for  plaintiff. 
Carrod  Oodk^  /.  E.  Foidds^  and  WiUiam  Hoff  Gbohf  for  defendants. 

McKenna,  Circuit  Judge.  This  is  an  action  of  ejectment.  To  justify 
the  jurisdiction  of  the  court  the  plaintiff  alleges  that  it  derives  title  un- 
der an  act  of  congress  passed  July  27,  1866,  entitled  '^An  act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from  the 
states  of  Missouri  and  Arkansas  to  the  Pacific  coast,"  (14  U.  S.  St.  p. 
292,)  and  that  defendants  deny  the  validity  of  said  act  of  July,  1866. 
The  defendants,  in  a  preliminary  answer,  not  only  directly  traverse  this 
allegation,  but  expressly  admit  the  validity  of  said  act  of  July,  1866,  and, 
fortifying  the  answer,  allege  further  a  contract  of  plaintiff  with  one 
Griffen,  whose  successors  they  allege  they  are,  by  which  plaintiff  agreed 
to  convey  to  him  the  title  which  it  should  receive  from  the  Southern 
Pacific  Railroad  Company,  and  which  it  was  negotiating  for  at  the  time 
of  said  contract.  The  plea  of  defendants  was  referred  on  the  14th  day 
of  September,  1891,  to  S.  C.  Houghton,  Esq.,  described  as  a  master  in 
chancery,  to  report  his  conclusions  thereon.  The  master  took  testi- 
mony, and  reported  February  8,  1892,  "that  defendants'  plea  is  good." 
The  plaintiff  excepts  to  the  report  on  the  ground  that  the  master's  con- 
clusions are  not  justified  by  the  evidence,  and  defendants  move  for  its 
confirmation  and  a  dismissal  of  the  action,  and  for  costs.  The  parties 
have  stipulated  in  writing  waiving  a  trial  by  a  jury.  I  have  carefully 
considered  the  pleadings,  argument  of  counsel,  and  the  testimony,  and 
concur  with  the  master  "that  defendants'  plea  is  good,"  and  that  this 
court  has  no  jurisdiction  of  the  action.  The  evidence  shows  that  the 
defendants  rely  for  defense  not  by  denying  the  validity  of  the  act  of  con- 
gress of  July  27,  1866,  but  by  asserting  its  validity;  not  by  denying  the 
title  of  the  Southern  Pacific  Railroad  Company,  dependent  on  said  act, 
but  by  claiming  that  title  through  an  agreement  with  their  predecessor 
in  interest,  one  Griffen.  But  plaintiff's  counsel  says  defendants  claim  to 
hold  possession  of  part  of  the  premises  under  a  mining  claim,  and  ad- 
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versely  to  the  Southern  Pacifio  Railroad  Company  and  the  said  acts  of 
congress.  I  do  not  so  construe  the  answer.  The  allegation  is  that  the 
defendants  are  in  possession  of  that  portion  of  the  premises  called  the 
"Cincinnati  Mining  Claim,"  and  that  on  the  22d  day  of  July,  1885,  one 
Griffen  was  holding  and  claiming  the  same  adversely  to  the  said  Southern 
Pacific  Railroad  Company;  but  there  is  no  allegation  that  GriiFen  or  the 
defendants,  or  any  of  them,  were  holding  adversely  to  the  Southern 
Pacific  Railroad  Company  when  the  action  was  brought,  or  to  anybody 
except  to  the  plaintiff,  and  only  on  account  of  the  said  contract.  The 
allegation  was  manifestly  meant  as  a  limitation  of  defendants'  posses- 
sion, and  as  inducement  or  explanation  of  the  contract.  Besides,  Mr. 
Cook  testifies  that  the  defense  to  the  action  will  be  on  the  ground,  and 
no  other  than,  the  existence  and  effect  of  such  contract  with  Griffen.  It 
is  ordered,  therefore,  that  the  action  be  dismissed^  and  defendants  have 
judgment  for  costs. 


Lasket  et  al.  v.  Newtown  Min.  Co. 
{Circuit  Courts  S.  D.  California.    Slay  16, 1893^ 

JUBISDIOTION  OF  CIRCUIT  COUBT— DiVBBSE  CITIZENSHIP— PLEADING. 

Where  the  iurisdlction  of  the  circuit  court  is  founded  only  on  the  fact  of  diverse 
citizenship,  the  complaint  must  show  that  either  plaintin  or  defendant  resides 
within  the  district  in  which  the  action  is  brought. 

At  Law.  Action  by  L.  Laskey  and  A.  R«  Conklin  against  the  New- 
town Mining  Company.  Demurrer  for  want  of  jurisdiction.  Sus- 
tained. 

Oarber^  Bocdt  &  Biahopj  for  plaintiffs. 

Reddy^  OampbeU  &  Metson,  for  defendant. 

Ross,  District  Judge.  The  complaint  filed  in  this  case,  to  which  a 
demurrer  is  interposed,  shows  upon  its  face  diverse  citizenship  of  the 
parties,  but  it  does  not  allege  that  either  the  plaintiffs  or  defendant  re- 
side within  this  judicial  district;  and  the  question  presented  and  argued 
by  counsel  is  whether,  under  the  provisions  of  the  present  judiciary  act, 
it  is  essential  that  the  complaint  should  show  that  the  suit  is  brought  in 
the  district  of  the  residence  'of  either  the  plaintiff  or  defendanL  where, 
as  here,  jurisdiction  is  founded  only  on  the  fact  that  the  acti<  n  is  be- 
tween citizens  of  different  states.  The  judiciary  act  of  1789,  i  fter  pre- 
scribing the  cases  in  which  the  United  States  circuit  courts  sho  Id  have 
original  cognizance,  provided  as  follows: 

'*  And  no  civil  suit  shall  be  brought  before  either  of  said  courts  alainat  an 
inhabitant  of  the  United  States  by  any  original  process  in  any  othe  district 
than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  foufd  at  the 
time  of  serving  the  writ."     1  U.  S.  St.  at  Large,  p.  78  et  aeq. 
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Substantially  the  same  provision  was  incorporated  into  the  Revised 
Statutes,  (section  739,)  and  into  the  judiciary  act  of  1875,  (18  U.  S.  St. 
at  Large,  p.  470  et  «eg.)  Under  each  of  those  acts  a  defendant  might  be 
sued,  not  only  in  the  district  of  which  he  was  an  inhabitant,  but  also  in 
any  district  in  which  he  was  found  at  the  time  of  serving  the  writ;  and 
it  was  repeatedly  held  that  the  provision  in  those  acts  in  respect  to  the 
district  in  which  every  civil  suit  should  be  brought  was  not  a  jurisdic- 
tional requirement,  but  the  grant  of  a  privilege  to  the  defendant,  which 
might  be  waived;  and,  therefore,  that  it  was  not  necessary  to  aver  that 
the  defendant  was  an  inhabitant  of  the  district,  or  was  found  therein. 
Grade  v.  Palmer ^  8  Wheat.  699,  and  authorities  cited  in  note  to  section 
739,  Desty,  Fed.  Proc.  The  act  of  March  3,  1887,  (24  St.  p.  552,)  as 
amended  by  the  act  of  August  13,  1888,  (25  St.  p.  483,)  leaves  out  the 
provision  that  if  the  defendant  have  the  diverse  citizenship  required  by 
the  statute  he  may  be  sued  in  any  district  where  he  may  be  found  at 
the  time  of  the  service  of  process. 

'*The  omission  of  these  words,"  said  the  supreme  court  in  Smith  v.  Lyon^ 
133  U.  S.  315, 10  Sup.  Ct.  Rep.  303,  *'and  the  increase  of  the  amount  in  con- 
troversy necessary  to  the  jurisdiction  of  the  circuit  court,  and  the  repeal  of  so 
much  of  the  former  act  as  allowed  plaintiffs  to  remove  causes  from  the  state 
courts  to  those  of  the  United  States,  and  many  other  features  of  the  new  stat- 
ute, show  the  pui-pose  of  the  legislature  to  restrict  rather  than  to  enlarge  the 
jurisdiction  of  the  circuit  courts,  while,  at  the  same  time,  a  suit  is  permitted 
to  be  brought  in  any  district  where  either  plaintiff  or  defendant  resides." 

This  latter  provision  of  the  act  of  March  3, 1887,  as  amended  by  that 
of  August  13,  1888,  is,  according  to  the  decision  of  the  court  in  the 
case  of  Smith  v.  Lyoiij  jurisdictional.     The  court  there  say: 

''The  first  section  of  the  act  confers  upon  the  circuit  courts  of  the  United 
States  original  cognizance,  concurrent  with  the  courts  of  the  several  states,  of 
ali  suits  of  a  civil  nature  at  common  law  or  in  equity,  where  the  matter  in 
dispute  exceeds  the  sum  of  $2,000,  and  arises  under  the  constitution  or  laws 
of  the  United  States,  or  treaties  made  or  which  shall  be  made  under  their  au- 
thority. It  then  proceeds  to  establish  a  jurisdiction  in  reference  to  the  par* 
ties  to  the  suit.  These  are  controversies  In  which  the  United  States  are  plain- 
tiffs, or  in  which  there  shall  be  a  controversy  between  citizens  of  different 
states,  with  a  like  limitation  upon  the  amount  in  dispute,  and  other  contro- 
versies between  parties  which  are  described  in  the  statute.  This  first  clause 
of  the  act  describes  the  jurisdiction  common  to  all  the  circuit  courts  of  the 
United  States,  as  regards  the  subject-matter  of  the  siiit,  and  as  regards  the 
character  of  the  parties  who,  by  reason  of  such  character,  may,  either  as  plain- 
tiffs or  defendants,  sustain  suits  in  circuit  courts.  But  the  next  sentence  in 
the  same  section  undertakes  to  define  the  jurisdiction  of  each  one  of  the  sev- 
eral circuit  courts  of  the  United  States  with  reference  to  its  territorial  limits, 
and  this  clause  declares  « that  no  person  shall  be  arrested  in  one  district  for 
trial  in  another  in  any  civil  action  before  a  circuit  or  district  court,  and  no 
civil  suit  shall  be  brought  before  either  of  said  courts  against  any  person  by 
any  original  process  or  proceeding  in  any  other  district  than  that  whereof  he 
is  an  inhabitant;  but  where  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  states,  suit  shall  be  brought  only  in  the 
district  of  the  residence  of  either  the  plaintiff  or  the  defendant.'  In  the  case 
before  us,  one  of  the  plaintiffs  is  a  citizen  of  the  state  where  the  suit  is  brought, 
namely,  the  state  of  Missouri,  and  the  defendant  is  a  citizen  of  the  state  of 
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Texas.  But  one  of  the  plaintiffs  is  a  citizen  of  the  state  of  Arkansas.  The 
suit,  so  far  as  he  is  concerned,  is  not  brought  in  the  state  of  which  he  is  a 
citizen.  Neither  as  plaintiff  nor  as  defendant  is  he  a  citizen  of  the  district 
where  the  suit  is  brought.  The  argument  in  support  of  the  error  assigned  is 
that  it  is  sufficient  if  the  suit  is  brought  in  a  state  where  one  of  the  defend- 
ants or  one  of  the  plaintiffs  is  a  citizen.  This  would  be  true  if  there  were 
but  one  plaintiff  or  one  defendant.  But  the  statute  makes  no  provision,  in 
terms,  for  the  case  of  two  defendants  or  two  plaintiffs  who  are  citizens  of  dif- 
ferent states.  In  the  present  case,  there  being  two  plaintiffs,  citizens  of 
different  states,  there  does  not  seem  to  be^  in  the  language  of  the  statute, 
any  provision  that  both  plaintiffs  may  unite  in  one  suit  in  a  state  of  which 
either  of  them  is  a  citizen.  It  may  be  conceded  that  the  question  thus  pre- 
sented, if  merely  a  naked  one  of  construction  of  language  in  a  statute,  intro- 
duced for  the  first  time,  would  be  one  of  very  considerable  doubt.  But  there 
are  other  considerations  which  must  influence  our  judgment,  and  which  solve 
this  doubt  in  favor  of  the  proposition  that  such  a  suit  cannot  be  sustained." 

Thie  decision  is,  I  think,  conclusive  of  the  question  here.  It  is  well 
settled  that  the  circuit  courts  have  no  jurisdiction  except  each  as  is  con- 
ferred by  the  constitution' and  laws  of  the  United  States,  and  that  to 
bring  a  case  within  it  the  jurisdiction  must  be  affirmatively  shown.  It 
would  seem  to  follow,  necessarily,  that  the  complaint  or  other  pleading 
by  which  the  suit  is  commenced  must  show  that  the  case  is  within  the 
jurisdiction  of  the  court;  and  as,  under  the  present  statute,  if  I  correctly 
interpret  the  decision  of  the  supreme  court  in  the  case  of  Smith  v.  Lifonj 
supra,  the  circuit  court  has  no  jurisdiction  of  a  suit  where  jurisdiction 
is  founded  only  on  the  fact  that  the  action  is  between  citizens  of  different 
fitMes  unless  brought  in  the  district  of  the  residence  of  either  the  plaintiff 
or  defendant,  a  complaint  in  such  a  case  must  show  that  either  the 
plaintiff  or  defendant  resides  within  the  district  in  which  the  suit  is 
brought,  in  order  to  overcome  the  adverse  presumption,  and  that  juris- 
diction be  affirmatively  shown.  JKmmona  v.  Land  Oo.j  189  U.  S.  378, 
11  Sup.  a.  Rep.  685.  It  was  held  in  Coal  Oo.  v.  Blaichfard,  11  Wall. 
172,  that  where  the  want  of  jurisdiction  is  made  manifest  by  the  affirma- 
tive averments  of  a  bill  the  defect  may  be  taken  advantage  of  by  demur- 
rer. No  reason  is  perceived  why  the  objection  may  not  also  be  taken 
by  demurrer  where  the  want  of  jurisdiction  is  manifest  because  of  the 
absence  of  averments  necessary  to  show  jurisdiction.  Demurrer  sus* 
tained,  with  leave  to  plaintiffs  to  amend  the  complaint  within  20  days, 
if  they  shall  be  so  advised. 
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Mt,  Washington  Ky.  Co,  v.  Coe  H  oL 

{Circuit  Ccwrtt  D.  New  HampsMre,    Ubj  10, 1891.) 

No.  888. 

L  BnroTAL  OT  Ci^usss— Condbmnatton  PROCKiDmea. 

The  mle  of  the  New  Hampshire  an prcme  court,  requiring  Bpeolal  pleas  1b  prxh 
oeedings  at  law  to  be  filed  within  90  days  from  the  commenoement  of  the  term  at 
which  the  action  is  entered,  is  applicable  to  railroad  oondemnatlon  proceedings,  and 
therefore,  under  the  removal  acts  of  1887  and  1888,  such  proceedings  can  only  be  re- 
moved before  the  expiration  of  that  period. 

lb  Bamb— Remoyh.  bt  Plaintiff. 

If,  in  condemnation  proceedings,  the  landowner  be  regarded  as  plaintiff,  (as  seems 
to  be  the  rule  of  practice  in  New  Hampshire,)  then  he  has  no  right  to  remove  at 
any  time,  as  a  removal  by  plaintiff  is  not  provided  for  in  the  removal  acts  of  1887 
and  1888. 

At  Law.  Proceeding  to  oondemD  lands.  Heard  on  motion  to  re- 
mand to  the  Btate  court.    Snstained. 

W.  &  H.  Heywood^  Oliver  E.  Branchy  and  Harry  0.  Sargent^  for  appel* 
lants.  '' 

Sanborn  <£r  Hardy  and  FrofiiFS.  Streeler^  for  appellee. 

Aldbich,  District  Judge.  The  Mt.  Washington  Railway  Company,  a 
corporation  existing  and  operating  a  railroad  under  the  laws  of  New 
Hampshire,  sought  under  the  right  of  eminent  domain  to  condemn  for 
railroad  purposes  certain  ]ands  on  the  summit  of  Mt.  Washington,  sup- 
posed to  be  owned  by  Coe  and  Pingree.  To  tiiis  end  a  location  was 
filed  in  the  office  of  the  secretary  of  state,  and  proceedings  had  before  the 
railroad  commissioners  in  accordance  with  the  provisions  of  the  statutes 
of  New  Hampshire.  Under  a  statute  which  secures  such  right  the  land- 
owners appealed  to  the  supreme  court  for  the  southern  district  of  the 
county  of  Coos,  assigning  as  a  reason  that  they  were  aggrieved  by  the 
appraisal  of  damages  by  the  railroad  commissioners.  The  appeal  was 
entered  in  the  office  of  the  clerk  of  the  supreme  court  on  the  23d  day  of 
October,  1889,  and  the  terms  of  such  court  are  by  law  held  in  April  and 
October  of  each  year.  The  landowners,  (Coe,  a  resident  of  Maine,  and 
Pingree,  a  resident  of  Massachusetts,)  on  the  12th  day  of  August,  1891, 
filed  with  the  clerk  of  the  state  court  a  petition  and  bond  in  the  usual 
form  for  removal  of  causes,  and  properly  certified  oopies  thereof  were  en- 
tered  in  the  clerk's  office  of  this  court  on  the  8th  day  of  October,  1891, 
and  on  the  following  day  the  corporation  moved  to  remand  to  the  state 
court,  assigning  three  causes:  (1)  That  the  landowners  are  plaintifiis,  and 
not  defendants;  (2)  that  the  bond  was  not  submitted  to  the  state  court  for 
its  approval;  and  (8)  that  the  petition  for  removal  was  not  filed  in  season. 

If  the  landowners  sustained  the  relation  of  plaintifis,  and  the  party  ex* 
erdsing  the  right  of  eminent  domain  that  of  defendant,  as  seems  to  be 
assumed  in  Rorer  on  Railroads,  (426,)  and  in  numerous  cases  cited 
in  the  notes,  as  well  as  in  Chase  v.  Railroad  Oo.«  20  N.  H.  195,  and 
Boom  Oo,  V.  Patterson^  98  XT.  S.  403,  (and  such  assumption  seems  to  have 
obtained  in  practice,  at  least,  in  New  Hampshire,)  then  this  proceeding 
should  be  remanded,  as  plaintifis  are  clearly  not  within  the  removal  pror 
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visions  of  the  act  of  1887.  But  if,  on  the  contrary, — which  seems  to 
me  to  be  more  logical, — the  party  who,  under  the  delegated  right  of  em- 
inent domain,  takes  the  initiative  and  the  affirmative  in  the  statutory 
mode  prescribed  for  the  appropriation  or  condemnation  of  private  prop- 
erty to  public  uses, — asserting  that  the  public  good  so  requires, — stands 
as  plaintiff,  and  the  landowners  who  defend  their  private  rights  and  pos- 
sessions against  such  affirmative  action  -on  the  part  of  the  corporation 
stand  as  defendants,  then  the  proceeding,  after  it  reaches  the  supreme 
court  of  the  state,  takes  the  form  of  a  suit  at  law,  and  is  a  controversy 
subject  to  the  ordinary  incidents  of  a  civil  suit  and  the  rules  of  the  court 
governing  the  practice  in  l^al  proceedings.    Boom  Co.  v.  Patterson^  supra. 

Section  3  of  the  act  of  congress  of  March  3,  1887,  as  amended  by  sec- 
tion 3  of  the  act  of  August  13, 1888,  provides,  in  effect,  that  a  party  en- 
titled to  remove  a  suit  on  the  ground  of  nonresidence  may  do  so- by  filing 
a  petition  and  bond  in  the  state  court  at  the  time,  or  any  time  before  the 
defendant  is  required  by  the  laws  of  the  state  or  the  rule  of  the  state  court 
in  which  such  suit  is  brought  to  answer  or  plead  to  the  declaration  or 
complaint  of  the  plaintiff.  It  is  very  plSlff**.  indeed,  it  is  conceded  in  ar- 
gument— that  the  petition  for  the  removal  was  late,  provided  there  is  a 
rule  of  the  state  court  in  respect  to  pleadings  which  is  applicable  to  this 
class  of  cases.  It  appears  by  a  rule  of  the  supreme  court  for  the  state 
of  New  Hampshire,  duly  promulgated  as  a  rule  of  practice  in  proceed- 
ings at  law,  that  *'all  special  pleas  shall  be  filed  with  the  clerk  of  the 
court,  or  delivered  to  the  plaintiff's  attorney,  within  90  days  from  the 
commencement  of  the  term  when  the  action  is  entered;  otherwise  the 
cause  shall  be  tried  upon  the  general  issue,"  and  the  general  issue  is 
treated  as  in,  as  of  course;  and  by  a  rule  in  equity  answers  are  to  be  filed 
within  60  days.  The  petition  for  removal  was  filed  in  this  cause  nearly 
two  years  after  the  parties  who  now  seek  a  removal  entered  their  appeal 
in  the  state  court. 

It  is  urged,  however,  in  argument,  that  neither  the  limitation  in  sec- 
tion 3  of  the  act  of  congress  in  respect  to  time,  nor  the  rules  of  the 
state  court,  apply  to  this  controversy;  for  the  reason  that  it  is  not  a  pro- 
ceeding subject  to  the  ordinary  rules  of  pleading  and  practice  above  re- 
ferred to,  and  that,  therefore,  the  right  of  removal  is  not  limited,  and 
may  be  exercised  at  any  stage  of  the  proceeding.  I  cannot  adopt  this 
view.  It  is  well  understood  that  prior  to  the  federal  acts  of  1887  and 
1888  there  was  a  general  feeling  of  unrest  and  insecurity  by  reason  of  the 
delays  and  uncertainties  resulting  from  the  indefinite  time  limit,  and 
the  broad  provisions  as  to  separation  of  parties  and  issues  under  then  ex- 
isting removal  laws.  The  act  of  1875  provided,  in  substance,  that 
either  nonresident  party,  or  any  one  or  more  nonresident  plaintiffs 
or  defendants,  might  remove  before  or  at  the  term  at  which  the  cause 
could  be  first  tried .  Under  the  provisions  of  this  act,  there  were  great  con- 
fusion, uncertainty,  and  diversity  of  judicial  opinion,  and  the  delays  re- 
sulting were  obnoxious  and  burdensome  to  parties,  and  such  as  amounted 
to  a  practical  denial  of  justice;  and  the  situation  presented  was  repug- 
nant to  our  system  of  government,  which  aims  to  provide  its  citizens 


m. 


Digitized  by 


Google 


MT.  WASHINGTON   BY.  00    V.  OQX.  639 

and  property  holders  with  facilities  for  speedy,  inexpensive,  and  cer- 
tain adjustment  of  disputed  rights.  And  in  1887  and  1888  congress, 
responding  to  this  widespread  dissatisfaction,  sought  to  remedy  the 
evil  by  more  clearly  defining  the  jurisdiction  of  the  federal  courts,  and 
the  rights  of  parties  in  respect  to  removal  of  causes.  And,  among  other 
things,  it  withdrew  from  plaintiffs  the  right  of  removal.  It  provided 
a  clear  and  express  time  limit;  it  adopted  more  definite  provisions  as 
to  separation  of  parties  and  issues;  and,  as  is  urged  by  some,  limited 
the  right  of  removal  to  cases  over  which  the  federal  courts  have  orig- 
inal cognizance,  and  jurisdiction  concurrent  with  the  courts  of  the  sev- 
eral states.  It  is  apparent  that  the  purpose  of  this  legislation  was  to 
include  within  the  time  limit  all  classes  of  cases  removable  on  the 
ground  of  diverse  citizenship,  except  such  as  are  within  the  local  prej- 
udice clause;  and.  a  construction  of  the  statute  and  the  rule  of  the  state 
court,  which  should  exempt  a  large  class  of  cases  from  its  operation, 
and  thereby  extend  the  right  of  removal  indefinitely,  would  defeat  the 
manifest  intention  of  congress,  and  would  be  wrong. 

Under  the  practice  in  the  state  courts  of  New  Hampshire,  this  class 
of  cases  is  subject  to  the  ordinary  rules  obtaining  in  judicial  proce- 
dure. Section  17,  c.  160,  Gen.  Laws  N.  H.,  which  gives  the  right  of 
appeal  from  the  railroad  commissioners,  provides  that  upon  such  ap- 
peal the  same  proceedings  shall  be  had  as  on  appeal  from  the  award 
of  damages  by  the  county  commissioners.  The  assessment  of  damages 
for  land  taken  for  railroad  purposes  is  based,  it  is  true,  on  the  gen- 
eral right  delegated  by  the  state,  subject  to  the  right  of  appeal  to  the 
supreme  court;  and  it  is  also  true  that  such  court,  when  a  proceeding 
is  brought  there  on  appeal,  may  exercise  supervision  over  the  proceed- 
ings and  the  doings  of  the  tribunal  from  which  the  appeal  is  taken.  It 
will  not  be  contended  that  the  state,  in  delegating  to  railroads  the  right 
to  appropriate  lands,  confers  the  power  to  take  lands  for  all  purposes 
and  under  all  circumstances;  and  under  the  practice  in  New  Hampshire, 
as  I  understand  it,  the  landowner  in  a  proceeding  of  this  character,  in 
a  proper  case,  might  interpose  a  plea  in  bar  that  there  was  no  such  cor- 
poration, that  the  corporate  existence  had  expired  by  limitation,  or  that 
the  alleged  use  was  fictitious,  and,  while  the  ostensible  purpose  was  for 
railroad  use,  the  real  purpose  was  banking  or  some  other  unauthorized 
use;  and  he  might,  by  plea  or  motion,  raise  any  question  of  jurisdiction 
or  want  of  power  in  respect  to  the  court  or  commissioners  shown  on  the 
face  of  the  papers,  as,  for  instance,  that  the  requirements  of  the  statute 
in  respect  to  notice  or  other  things  had  not  been  complied  with;  or  that 
the  location  was  on  one  tract  of  land,  and  the  assessment  on  another;  or 
that  the  assessment  was  made  by  the  commissioners  of  the  state  of  New 
York,  and  not  by  the  commissioners  of  New  Hampshire;  and  in  such 
case  the  question  of  right  would  doubtless  be  determined  in  the  same 
proceeding,  and,  if  adversely  to  the  railroad,  judgment  would  be  entered 
accordingly,  rather  than  proceed  to  reassess  damages  in  a  void  and  illegal 
proceeding,  leaving  the  parties  to  independent  process  to  set  the  assess- 
ment aside;  and,  in  the  event  that  no  such  special  questions,  should  be 
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raised  within  the  90-day  mle  referred  to,  it  follows  that  the  eanse  would 
be  tried  upon  the  general  issue,  which,  under  the  statute  and  the  rule 
of  court  as  well,  would  involve  the  single  issue  as  to  the  value  of  the 
land. 

Holding  the  view  that  if  the  landowners  are  plaintiffs  they  are  not 
within  the  provisions  of  the  removal  act-  of  1887,  and  if  they  are  defend- 
ants that  the  rule  of  the  state  court  applies,  and  that  the  landowners  are 
therefore  late  in  point  of  time,  it  is  not  necessary  to  consider  the  other 
ground  raised  by  the  motion,  nor  the  further  question  which  might  be 
raised  as  to  whether  this  class  of  cases  is  within  the  removal  provisions 
of  the  act  of  1887.  The  case  should  be  remanded  upon  the  gioundf 
considered,  and  it  is  so  ordered. 


Cob  d  ol.  v.  Aiken  d  oL 

(Clreult  Ccvrt,  D.  New  BampiMn.    lAij  10^  ISOft) 

No.  988. 

Fbdiral  Cottbts— JuRiSDionosr— pBsmENOT  OT  Causb  nr  Statb  CkynBT. 

An  action  over  which  the  state  and  federal  courts  have  concurrent  JuHsdiotlOa 
was  instituted  in  the  state  court,  and,  after  answer,  at  the  Instance  ox  plaindfli, 
was  dismissed  without  prejudice;  and  defendants,  with  leave,  amended  their 
answer  so  as  to  become  plaintiffs,  and  the  original  plaintiffs  became  defendants,  la 
respect  to  the  affirmative  allegations  thereof.  Held,  that  the  pendencgr  of  such  pro 
ceeding  in  the  state  court  was  no  bar  to  the  prosecution  of  a  bill  in  a  federal  oourl 
by  the  original  plaintiffs  on  the  cause  of  action  set  forth  in  their  original  bilL 

In  Equity.  Bill  by  E.  S.  Coe  and  David  Pingree,  trustees,  against 
Walter  Aiken,  the  Boston,  Concord  &  Montreal  Railway  Company,  the 
Mount  Washington  Railway  Company,  and  the  Concord  &  Montreal 
Railroad  Company,  to  determine  certain  rights  with  reference  to  corporis 
tions,  land,  and  other  property,  and  for  specific  performance  and  aO' 
counting.     Heard  on  a  plea  to  the  jurisdiction.     Overruled. 

Henry  Heyioood^  Oliver  E,  Branch^  Harry  Sargent^  and  EvereU  Fletdiatx 
for  plaintiffs. 

E.  .£.  8.  Sanbctm  and  Frank  8.  Streeter^  for  defendants. 

Aldrich,  District  Judge.  It  appears  that  these  plaintiffs  commencett 
proceedings  in  the  equity  court  of  the  state  of  New  Hampshire  on  the  8d 
day  of  October,  1890,  making  the  present  defendants,  except  the  Con- 
cord &  Montreal  Railroad,  parties  defendant.  It  also  appears  that  on 
the  15th  day  of  July,  1891,  and  after  the  defendants  bad  &  k1  their 
answers  in  the  state  courts,  the  plaintiffs  gave  notice  that  they  should, 
on  the  31st  day  of  July,  1891,  ask  leave  to  dismiss  their  bill.  '  hereup^ 
on  the  defendants,  on  the  21st  day  of  July,  gave  notice  tl  Eit  thej 


should,  on  the  same  31st  day  of  July,  apply  for  the  orders  anc 
tions  mentioned  in  their  answers.  It  further  appears  that  on  the 
of  July,  and  before  any  hearing  upon  the  merits,  the  parties  beinj 


in  person  and  by  counsel,  it  was  ordered  by  the  state  ooi  rt  that 
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the  plaintiffs  have  leave,  on  payment  of  the  defendants'  costs,  to  with- 
draw tl:eir  bill,  without  prejudice,  beyond  such  results  and  effects  as 
such  withdrawal  might  involve,  and,  upon  such  leave,  the  costs,  being 
taxed,  were  paid  by  the  plaintiffs.  And  thereafter,  on  the  same  day 
and  in  the  same  court,  the  defendants  had  leave  to  become  plaintiffs, 
with  their  answers  as  an  affirmative  bill,  and  to  amend  so  far  as  neces- 
sary for  that  purpose;  and  the  plaintiffs,  who  had  become  defendants  as 
regards  the  matter  set  out  in  the  answers,  which  by  such  amendment 
had  become  a  bill,  were  ordered  to  make  answer  thereto.  The  Concord 
&  Montreal  Railroad  was  admitted  as  party  plaintiff,  and  upon  the 
original  petition,  contained  in  the  original  answers,  Coe  and  Pingree, 
the  original  plaintiffs,  were  enjoined  as  to  the  affirmative  matter  set 
forth  in  such  answers  to  their  bill,  which  answers  had  become  a  bill  in 
equity  under  the  circumstances  stated;  and  the  proceeding  involved  in 
such  amendment  is  still  pending  in  the  state  court.  On  the  8th  day  of 
August,  1891,  and  subsequent  to  all  the  foregoing,  the  plaintiffs,  who 
are  nonresidents,  brought  their  proceeding  on  the  equity  side  of  this 
court,  setting  forth  matters  originally  cognizable  therein,  and  involving 
substantially,  and  perhaps  precisely,  the  same  causes  of  action  set  out 
in  their  earlier  bill,  and  amendments  thereto,  filed  in  the  state  court, 
and  praying  for  similar  relief. 

Upon  proper  pleadings,  the  question  is  presented  as  to  whether  such 
proceeding  in  the  state  court  is  a  bar  to  or  should  abate  the  plaintiffs' 
right  to  prosecute  their  bill  for  relief  in  this  court.  It  is  well  settled 
that  a  plaintiff  may  become  nonsuit  in  an  action  at  law,  or,  by  leave 
and  upon  payment  of  costs,  dismiss  his  suit  in  equity  at  any  time,  at 
least,  before  hearing  upon  the  merits,  and  that  such  nonsuit  or  dis- 
missal is  not  a  bar  to  subsequent  proceedings  involving  the  same  subject- 
matter.  The  authorities  holding  that,  under  the  provisions  of  the  fed- 
eral acts,  a  plaintiff  who,  having  instituted  his  suit  in  a  state  court,  has 
been  subjected  to  a  cross  action,  or,  by  amendment  of  his  opponent's 
answer,  has  become  a  defendant,  is  not  entitled  to  remove  his  suit,  on 
the  ground  that  he  must  abide  the  forum  originally  selected,  do  not  ap- 
ply to  a  suit  directly  brought  ift  the  federal  courts,  involving  matter  over 
which  such  courts  have  original  jurisdiction.  While,  under  the  act  of 
1888,  a  plaintiff  who  has  selected  the  state  court  cannot,  under  such 
act  of  congress,  remove  his  suit  direct  to  the  federal  court,  the  fact  that 
a  plaintiff  has  at  some  former  time  brought  his  suit  in  some  one  of  the 
state  courts,  and,  upon  leave,  dismissed  his  proceeding,  upon  payment 
of  costs,  is  not  a  bar  to,  and  will  not  abate,  a  suit  upon  the  same  causes 
of  action  subsequently  brought  in  the  federal  court,  involving  matter 
over  which  such  court  has  primary  and  original  jurisdiction.  The  plain- 
tiffs are  nonresidents,  and  this  court  has  jurisdiction,  concurrent  with 
the  state  courts,  over  the  parties  and  the  subject-matter,  and  the  plain- 
tiffs might  have  brought  their  proceeding  in  this  court  originally,  and, 
before  going  to  the  merits,  dismissed  the  same,  and  commenced  over 
again  in  the  same  court,  or  in  the  state  court  of  New  Hampshire,  or  any 
other  court  having  jurisdiction  of  the  parties  and  the  controversy,  and 
V.SOF.no.S — 41 
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such  original  pendency  in  this  court  would  not,  as  I  understand  it,  op- 
erate as  a  bar  or  in  abatement;  and  it  follows  unquestionably,  as  well, 
that  prior  pendency  in  a  state  court  does  not  deprive  the  federal  court 
of  its  power  to  administer  justice  in  controversies  within  its  jurisdic- 
tion. 

It  is  contended,  however,  by  the  defendants,  that  the  suit  is  still  pend- 
ing in  the  state  court  upon  an  amendment  allowing  them  to  make  their 
answers  an  affirmative  bill,  and  therefore  pending  for  general  relief  and 
all  other  purposes,  and  that  these  plaintiffs,  who  are  defendants  to  the 
amended  answers,  were  the  original  plaintiffs,  and  as  such  selected  their 
forum,  and  must  there  abide,  and  that  their  suit,  brought  in  this  court, 
should  be  dismissed. 

The  arguments  bearing  upon  this  phase  of  the  question  have  been  pre- 
sented with  marked  ability,  and  I  am  free  to  say  that  strong  reasons 
have  been  suggested  from  the  different  standpoints;  but  ni}'  conclusion 
is  that  the  pendency  in  the  state  court,  under  the  circumstances  dis- 
closed, does  not  operate  as  a  bar  to  the  plaintiffs'  right  to  seek  relief  in 
this  court.  There  is  authority  for  holding  (^Latham  v.  ChafeCj  7  Fed. 
Rep.  620,  and  other  cases)  that,  if  the  plaintiffs'  suit  was  fully  pending 
in  the  state  court  upon  their  own  bill,  such  pendency  would  neither 
bar  nor  abate  a  subsequent  suit  in  their  own  behalf  in  the  federal  court 
This  doctrine  it  has  been  said,  is  based  upon  the  id^a  that  in  this  re- 
spect the  state  courts  are  foreign.  It  may  be  that  this  broad  rule  should 
be  modified,  in  view  of  the  provision  of  the  statute  making  the  federal 
jurisdiction  as  to  certain  matters  concurrent  with  that  of  the  courts  of 
the  several  states.  However  thiat  may  be,  in  my  judgment  it  is  quite 
clear  that  these  defendants,  who,  after  notice  of  a  motion  for  leave  to 
dismiss  in  the  state  court,  filed  their  amendment,  either  for  the  single 
purpose  of  relief  upon  the  affirmative  matter  set  forth  in  their  answers, 
or  for  the  broader  purpose  of  controlling  the  forum  thereby,  are  not  in 
a  position  to  set  up  such  pendency,  either  in  abatement  or  in  bar  of  the 
proceeding  here  in  behalf  of  the  plaintiffs,  for  relief  upon  matter  set  forth 
in  their  bill. 

I  assume  that  the  purpose  of  the  wise  and  liberal  amendment  practice 
obtaining  in  the  state  courts  of  New  Hampshire  in  respect  to  answers  in 
equity  is  to  avoid  circuity  of  process,  and  for  convenience  and  speed  in 
administering  justice  in  such  courts,  to  the  end  that  a  defendant  may 
have  relief  in  the  same  proceeding  upon  the  original  and  affirmative 
matter  only  contained  in  his  answer  when  the  plaintiff  fails  to  prosecute 
his  biU;  and  that  the  rule  of  practice  so  limited  does  not  embrace  de- 
fendants' allegations  of  denial  to  the  original  affirmative  allegations  of 
plaintiffs,  which  it  is  understood  they  may  dismiss.  And  I  as  ume  also 
that  it  is  not  intended  that  such  practice,  so  limited,  shall  (  perate  to 
hold  jurisdiction  over  matter  otherwise  cognizable  in  federal  ourts,  or 
that  a  party  should  use  the  privilege  for  the  purpose  of  creat  ng  situa- 
tions designed  to  control  the  rights  of  his  adversary  in  respect  to  a  forum. 
But,  if  it  were  otherwise,  under  such  circumstances,  effect  cot  d  not  be 
given  to  a  rule  or  practice  in  the  state  court  calculated  to  ope  ate  as  an 
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abridgment  of  the  rights  of  parties  in  respect  to  the  jorisdictioti  of  this 
court,  nor  to  the  act  of  a  party  calculated,  through  the  use  of  such  rule 
or  practice,  to  compass  a  result  which  should  impair  the  rights  of  his 
opponent  in  equity  proceedings  herein.  Hyde  v.  SUme,  20  How.  170. 
The  facts  alleged  in  the  defendants'  plea,  and  disclosed  by  the  record, 
furnished  no  legal  bar  to  this  proceeding.  Moreover  the  plea  is  not 
founded  in  equity.  It  should  therefore  be  adjudged  insufficient,  and 
the  defendants  required  to  answer,  and  it  is  ordered  accordingly. 


Hedges  v.  Seibebt  Cyundeb  Oil  Cup  Co« 
iCircuU  Court  of  AppecUa,  TMard  dreuiU   April  4^  1893.) 

AmAXr-Jonn  Judomkitt  or  Dkcrbb. 

Where  a  Judgment  or  decree  is  against  several  persons  jointly,  one  of 
not  appeal  alone,  without  a  proper  summons  and  severance. 

Appeal  from  the  Circuit  CJonrt  of  the  United  States  for  the  District  of 
New  Jersey. 

In  £quity.  Suit  by  the  Seibert  Cylinder  Oil  Cup  Company  against 
the  Newark  Lubricator  Manufacturing  Company,  Charles  Couse,  presi- 
dent, and  William  H*  Hedges,  secretary  and  treasurer,  thereof,  for  in- 
fringement of  letters  patent  No.  188,243,  for  an  invention  relating  to 
lubricators  used  in  steam  engines.  There  was  judgment  for  plaintiff, 
(35  Fed.  Rep.  509,)  and  defendant  Hedges  alone  appeals.  Motion  to 
dismiss  appeal.     Appeal  dismissed. 

Lawrence  E.  Seocton,  for  the  motion* 

/.  C  Claytony  opposed. 

Before  Acheson,  Circuit  Judge,  and  Butleb,  District  Judge. 

AcHESON,  Circuit  Judge.  Undoubtedly  the  final  decree  in  the  court  be- 
low in  this  case  is  a  joint  decree  against  the  three  defendants,  the  Newark 
Lubricator  Manufacturing  Company,  Charles  Couse,  and  William  H. 
Hedges.  These  parties  were  jointly  interested  in  the  suit,  and  the  de- 
cree affects  them  all  jointly.  Yet  only  one  of  them,  William  H.  Hedges, 
has  appealed  from  the  decree.  His  appeal  was  taken  without  previous 
summons  and  severance,  or  any  equivalent  action,  and  no  cause  has 
been  shown  for  the  nonjoinder  of  his  codefendants  in  the  appeal.  Now, 
it  has  been  held  repeatedly  by  the  supreme  court,  and  is  the  settled  rule 
in  that  court,  that  all  the  parties  against  whom  a  joint  judgment  or  de- 
cree is  rendered  must  unite  in  the  writ  of  error  or  appeal,  or  it  will  be 
dismissed,  unless  there  has  been  a  summons  and  severanoe,  or  some 
like  proceeding,  or  sufficient  cause  is  shown  for  the  nonjoinder.  Mas- 
ierson  v.  Hemdxm,  10  Wall.  416;  Feibelman  v.  Packard,  108  U.  S.  15,  1 
Sup.  Gt  Rep.  138;  Estis  v.  TrabuCy  128  tJ.  S.  226,  9  Sup.  Ct.  Rep.  58. 
These  decisions  are  conclusive  here,  and  the  appeal  oif  William  H» 
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Hedges  mnst  be  dismisaed  for  want  of  the  joinder  therein  of  the  otha 
defendants. 

Having  reached  this  eondusion,  we  do  not  deem  it  neoessary  to  con- 
sider the  other  reason  urged  in  support  of  the  motion  to  dismiss,  namelji 
that  the  appeal  was  taken  too  late. 

Appeal  dismissed. 


^i 


Walker  ei  cd.  v.  Atmore  d  oL 

(Circuit  Court  of  Appeals,  Third  Cin-cuit.    April  29, 1899.) 

L  Wills — CJOHSTRUcmow— Vested  lttd  Cowttnobwt  Remaindbb& 

Testator  directed  that  his  wife  should  receive  the  interest  on  $5,0QO  daring  her- 
llfe;  afterwards  such  interest  to  be  paid  to  her  daughters.  E.  and  A. :  if  they  or 
either  of  them  died  within  10  years  from  the  date  of  the  will,  his  son  '^ to' have  the 
use  of  the  said  15,000  by  paying  the  interest  to  the  ctiildren'*  of  E.  and  A.;  and, 
^  after  the  death  of  both  K  and  A.,  (if  they  should  die  before  the  expiration  of  the 
aboye-mention^d  ten  years,  at  the  expiration  of  the  above-mentioned  ten  years,  in 
case  either  or  both  the  aforesaid  E.  or  A.  should  have  died,)  the  money  shall  be 
divided  in  two  equal  parts,  and  be  divided  between  their  children  equally.  **  The 
will  then  gave  to  the  son  all  testator*s  real  and  personal  property,  after  the  debts 
and  funeral  expenses  "and  the  above-mentioned  $5,000  are  paid  or  secured.  **  Held, 
that  the  parenthetical  clause  was  merely  intended  to  preserve  to  the  son  the  ten 
years*  ^'use'*  before  given,  in  case  E.  and  A.  died  before  that  time,  and  that  on  the 
death  of  the  testator  the  corpus  of  the  property  vested  in  the  children  of  £.  and  A., 
and  was  not  contingent  upon  the  death  of  E.  and  A.  before  tl^e  expiration  of  the 
10  years. 
8.  Same—Leoaot— Chabob  on  Lanto. 

The  devise  to  the  son  of  all  the  real  and  personal  property,  after  paying  the  debts 
and  '^the  above-mentioned  $5,000,  "constituted  the  $5«000  a  charge  on  thereai  estate; 
8.  Same— Execdtor's  Bond. 

The  statutory  bond  given  by  the  son  as  executor  was  merely  for  the  falthfnl  dis- 
charge of  his  official  duties,  and  was  not  a  security  for  the  payment  of  the  $5,000 
legacy. 

46  Fed.  Rep.  4S9,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Delaware. 

In  Equity.  Bill  by  Jane  Atmore,  administratrix,  and  the  heirs  at 
law  of  Ann  Jones,  deceased,  against  John  H.  Walker,  administrator  d.  6. 
n.  c.  t.  a.,  and  the  heirs  at  law  and  creditors,  of  Joseph  Dean,  for  a  con- 
struction of  the  will  of  the  said  Joseph  Dean.  Decree  below  was  infavor 
of  complainants.  See  46  Fed.  Rep.  429.  Defendants  appeal.  Af- 
firmed. 

Edward  0.  Bradford  and  Benj.  NiddSj  for  appellants* 

H.  Gordon  McCouch,  for  appellees. 

Before  Acheson,  Circuit  Judge,  and  Dallas  and  Butler,  District 
Judges. 

Butler,  District  Judge.  Joseph  Dean  on  the  6th  of  January,  1860, 
made  a  will  which  contains  the  following  provisions: 

"Secondly,  I  do  direct  that  my  beloved  wife  Jane  Dean  shall  receive  the 
interest  of  five  thousand  dollars  during  her  lifetime  in  lieu  of  her  dower  at 
common  law  if  she  shall  so  elect,  one  hundred  dollars  on  account  of  the  first 
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year*8  interest  of  the  five  thousand  dollars  to  be  paid  as  soon  after  my  death 
as  possible.  I  do  also  direct  that  my  beloved  wife  shall  have  whatever  articles 
of  household  furniture  she  may  think  proper  (at  a  fair  valuation)  of  which  I 
may  die  seised  or  possessed,  in  part  payment  on  account  of  the  drst  year's  in- 
terest of  said  five  thousand  dollars.  On  the  death  of  my  beloved  wife  the  in- 
terest of  said  Ave  thousand  dollara  to  be  paid  to  her  daughters,  Elizabeth  Scar- 
boro\i|;h  and  Ann  Jones,  in  equal  parts  during  their  lives;  in  case  of  the  death 
of  either  or  both  the  aforesaid  Elizabeth  Scarborough  and  Ann  Jones,  before 
ten  years  from  the  date  of  this  will,  my  son  William  Dean,  is  to  have  the  use 
of  the  said  five  thousand  dollars  by  paying  the  interest  to  the  children  of  the 
said  Elizabeth  Scarborough  and  Ann  Jones.  After  the  death  of  both  Eliza- 
beth Scarborough  and  Ann  Jones  (if  they  should  die  before  the  expiration  of 
the  above-mentioned  ten  years,  at  the  expiration  of  the  above-mentioned  ten 
years,  in  case  either  or  both  the  aforesaid  Elizabeth  Scarborough  or  Ann  Jones 
should  have  died.)  the  money  shall  be  divided  in  two  equal  parts  and  be  di- 
vided between  their  children  equally,  with  the  exception  of  Robert  Kershaw; 
three  hundred  dollars  of  his  share  to  be  paid  to  my  son  William  Dean,  for  a 
debt  due  the  firm  of  Joseph  Dean  &  Son,  by  Paul  Keltz,  of  which  Robert  Ker- 
shaw received  the  benefit.  JThirdly,  I  give  and  bequeath  to  my  son,  William 
Dean,  after  all  my  debts,  funeral  expenses  and  th6  above-mentioned  five 
thousand  dollars  are  paid  or  secured  to  be  paid,  the  residue  of  my  estate,  real 
and  personal,  of  all  and  every  description,  of  which  I  may  die  seised  or  pos- 
sessed." 

The  questions  for  consideration  arise  out  of  the  foregoing  provisions; 
and  are:  Firsty  are  the  legacies  to  Elizabeth  Scarborough's  and  Anii 
Jones'  children  vested  or  contingent?  Secondj  are  they  charged  on  the 
land  devised  to  William? 

The  appellees  contend  that  they  vested  on  the  testator's  death,  and 
became  a  charge  on  the  land  devised ;  while  the  appellants  claim  that 
they  were  contingent  on  Elizabeth  and  Ann  dying  within  10  years  after 
the  date  of  the  will;  and  that  as  Elizabeth  and  Ann  survived  this  period, , 
the  legacies  were  lost. 

The  language  of  the  testator  does  not  seem  to  leave  his  intention 
doubtful.  The  general  scheme  of  his  will  is  obvious.  It  was  to  give 
his  son  William  all  his  property,  except  $5,000;  to  give  his  widow  the 
interest  of  this  sum  for  life,  and  on  her  death  to  her  daughters,  (by  a 
former  husband,)  Elizabeth  and  Ann;  and  after  their  deaths  to  give  the 
principal  to  their  children.  He  starts  out  with  the  provision  for  his 
wife, — ^setting  aside  $5,000,  and  giving  the  interest  to  her.  On  her 
death  he  gives  the  interest  to  Elizabeth  and  Ann;  and  in  case  they  die 
within  10  years  after  the  date  of  his  will,  he  provides  that  his  son  Wil- 
liam shall  have  the  "use"  of  the  $5,000,  "by  paying  the  interest"  to 
Elizabeth's  and  Ann's  children.  Thus  far  his  intention  is  notquestioneil; 
and  it  should  be  observed  that  if  he  had  stopped  here,  the  children  would 
have  taken  the  interest  not  for  the  ten  years  simply,  but  for  life.  Wil- 
liam is  given  the  "use"  of  the  principal,  and  the  children  the  interest 
without  limitation  as  to  time.  What  follows  gives  rise  to.  the  questions 
presented.  It  was  added  to  dispose  of  the  principal, — by  conferring  it 
on  the  children,  and  thus  increasing  the  legacies  before  given  them.  The 
manifest  intent,  and  effect  of  the  language  is  to  give  them  the  $5,000  at 
their  mother's  death,  reserving  to  William  the  "use"  before  mentione<}, 
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in  case  the  mothers  die  within  the  ten  years.  The  language  here  em- 
ployed to  save  William's  "use"  was,  manifestly,  interjected,  parenthet- 
ically, when  the  thought  occurred  to  the  testator's  mind  that  the  use 
might  otherwise  be  lost.  When,  however,  the  sentence  is  properly 
punctuated,  it  will  not  bear  any  other  reasonable  construction  than  the 
one  stated.  It  is  as  follows:  "After  the  death  of  Elizabeth  and  Ann  (if 
they  should  die  before  the  expiration  of  the  above-mentioned  ten  years, 
at  the  expiration  of  the  ten  years,  in  case  either  or  both  the  aforesaid 
Elizabeth  and  Ann  should  have  died)  the  money  shall  be  divided  and 
be  distributed  between  their  children  equally."  That  is  to  say:  After 
the  death  of  Elizabeth  and  Ann  the  $5,000  shall  be  thus  divided  among 
their  children;  if,  however,  the  said  Elizabeth  and  Ann  shall  die,  within 
the  period  mentioned  (during  which  William  has  been  given  the  "use") 
it  is  to  be  divided  at  the  expiration  of  that  period.  That  the  language 
here  placed  within  parentiiesis  marks  wfts  inserted  simply  to  save  the 
"use"  before  given  William,  seems  clear  from  ita terms,  and  the  context,  as 
well  as  from  the  testator's  manifest  purpose  to  dispose  absolutely  of  the 
$5,000, — and  in  doing  so  to  increase  the  legacies  previously  given  the 
children.  A  part  of  this  language  is  pure  repetition,  and  may  be  omitted 
in  reading  the  sentence;  it  tends  to  confuse.  The  words  "in  case  either 
or  both  the  aforesaid  Elizabeth  and  Ann  should  have  died,"  express,  in 
similar  terms,  precisely  what  is  expressed  two  lines  above.  Omitting 
this  repetition,  the  sentence  reads:  "After  the  death  of  both  Elizabeth 
and  Ann  (if  they  shall  die  before  the  expiration  of  ten  years,  at  the  ex- 
piration of  the  above-mentioned  ten  years)  the  money  shall  be  divided 
between  their  children."  Now  if  the  words  within  parenthesis  marks  are 
placed  at  the  end  of  the  sentence,  (after  a  dash,  or  semicolon,)  instead 
of  being  interjected  near  the  beginning,  there  would  seem  to  be  no  room 
whatever  for  the  controversy  which  has  arisen.  Adding  the  word  hovh 
ever  between  the  words  "if"  and  "they,"  so  as  to  make  the  sentence  read 
"if,  however,  they  should  die  before  the  expiration  of  the  ten  years," 
etc.,  will  produce  the  same  effect.  Such  transposition  is  clearly  per- 
missible; it  does  not  change  the  sense  but  simply  serves  to  illustrate  it. 
The  word  however^  in  the  connection  stated,  is  a  plain  implication  from 
the  context.  The  same  effect  is  produced  by  simply  breaking  the  flow 
of  language  in  the  sentence,  by  proper  punctuation, — the  addition  of  pa- 
renthesis marks  as  inserted  above.  That  the  courts  may  make  such  trans- 
positions, insert  implied  words,  and  so  punctuate,  when  the  context  or 
general  scheme  of  distribution  warrants  it,  is  well  settled.  3  Jarm. 
Wills,  708;  Chapman  v.  Brmm,  8  Burrows,  1634. 

There  is  no  occasion  here  to  invoke  the  aid  of  canons  of  conltruction, 
— such  as  that  legacies  are  to  be  construed  vested,  rather  than  c  ntingent 
where  the  language  will  permit;  that  a  testator  must  be  presun  ed  to  in- 
tend the  disposal  of  his  entire  estate,  etc.  Their  only  use  is  t<  assist  in 
ascertaining  the  testator's  purpose  where  it  is  obscure.  Here,  a|  we  have 
seen,  it  is  not. 

The  appellants  admit  that  the  language  will  bear  this  con  traction;, 
but  claim  that  it  will  also  bear  another,  which  favors  the  heii  s  at  law; 
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and  that  the  latter  should  therefore  be  adopted.  It  mnst  be  plain  from 
what  has  been  said  that  we  do  not  think  the  language  will  bear  another 
reasonable  construction.  To  hold  that  it  will,  we  must  ignore  the  plain 
intent  of  the  testator,  expressed  throughout  the  will,  and  find  that  he 
contemplated  dying  intestate  as  respects  the  $5,000,  not  only  against  the' 
contrary  legal  presumption,  but  also  against  the  plain  import  of  his  lan- 
guage relating  directly  to  the  subjegt — ^if  not  indeed  against  its  express 
terms.  In  bequeathing  the  residue  to  William  he  not  only  takes  pains 
to  exclude  the  $5,000  from  the  bequest,  but  speaks  of  its  payment  in 
terms  which  seem  to  preclude  the  idea  of  contingency.-  The  thought 
that  the  children  might  not  receive  it,  under  all  circumstances,  we  think, 
never  entered  his  mind. 

That  the  legacies  are  charged  on  the  land,  is  not  open  to  question. 
The  testator  mingled  his  resd  and  personal  property  together  and  gave 
the  residue  to  William,  after  paying  his  debts  and  ''ttie  above-mentioned 
$5,000."  Such  language,  under  such  circumstances  has  been  uniformly 
held,  in  modem  times,  to  create  a  charge  on  the  testator's  land.  Lem$ 
V.  Darling^  16  How.  1;  Fenwick  v.  Chapman^  9  Pet.  461.  The  rule  in 
Delaware,  where  this  land  is  located,  is  shown  to  be  the  same,  by  the 
decision  in  Rambo  v.  Rwmer,  4  Del.  Ch.  9. 

The  statutory  bond  given  by  William  Dean,  as  executor,  was  intended 
to  secure  the  faithful  dischaige  of  his  official  duties,  and  had  no  relation 
to  the  payment  of  this  legacy.  The  time  when  it  might  become  payable 
was  uncertain,  while  the  obligations  of  the  bond  were  limited  to  six 
years;  and  expired  long  before  the  legacies  became  due.  The  bond  did 
not,  therefore,  ^^secure"  its  payment,  within  the  terms  of  the  will,  as  the^ 
appellant  urges.    The  decree  of  the  circuit  court  is  affirmed* 


Bbal,  Receiver,  9.  City  of  Soicebyilub. 
(CWeuU  Cawrt  qf  Appeals,  Sirtt  Circuit    Mmj  B,  1SQ&) 

Baskb  M3n>  Bakkiko— Chboks  tob  CoLLBcnoir— iKBOLTBiror. 

A  city  treasurer  deposited  checks  in  a  bank,  indorsed  by  him  *Vor  deposit^*  and 
the  checks  were  immediately  credited  to  him  on  his  pass  book,  though  not  in  pur- 
suance of  anv  agreement  to  that  effect.  He  had  been  a  depositor  in  the  bank  for 
some  years,  but  had  no  agreement  that  his  checks  should  be  treated  as  cash,  or 
that  he  should  draw  against  them  before  collection.  The  bank  became  insolvent 
before  the  checks  were  collected,  and  their  proceeds  passed  into  the  hands  of  a 
receiver.  Held,  that  no  title  passed  to  the  bank  except  as  a  bailee,  and  thai  th« 
depositor  was  eutitled  to  the  proceeds.    49  Fed.  Bep.  790,  af&rmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Diatriot  of 
Massachusetts. 

Suit  by  the  city  of  Somerville  against  Thomas  P.  Beal,  receiver  of 
the  Maverick  National  Bank,  to  recover  the  proceeds  of  certain  i  ~ 
From  a  final  decree  for  plaintiff,  defendant  appeals.     Affirmed* 

The  allegations  of  the  bill  were,  in  substance,  aa  follows: 
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(1)  On  Saturday,  October  31, 1891,  about  a  quarter  before  8  o'clock  In  the 
afternoon,  the  treasurer  of  the  city  of  8omerville  depfosited  in  the  Maverick 
National  Bank,  in  the  name  and  on  account  of  said  city,  checks  on  different 
banks,  amounting  to  $21,171.40.  (2)  The  treasurer  handed  the  checks,  with 
other  deposits,  to  the  receiying  teller,  with  a  deposit  ticket,  and  also  his  pass 
book,  and  the  teller  at  once  credited  the  total  amount  of  the  depoeit  therein. 
(3)  Each  of  said  checks  had  stamped  on  its  back  the  following:  "For  deposit 
John  F.  Cole,  Treas.  &  Coll.  City  of  Somerville. "  (4)  After  the  bank  closed  its 
doors  on  that  day,  the  books  of  the  bank,  according  to  the  usual  custom,  were 
posted  and  balanced,  and  the  amount  of  said  checks  were  placed  to  the  credit 
of  said  city»  and  the  checks  placed  in  the  clearing  house  drawer,  with  other 
checks  intended  for  presentation  at  the  clearing  house  on  the  foUowing  Mon- 
day. (5)  At  the  time  said  checks  were  received  by  the  bank  it  waa  irre- 
trievably insolvent,  and  made  so  by  the  operations  of  the  president  and  two 
of  the  directors.  It  closed  its  doors  at  3  o'clock  on  said  Saturday,  and  never 
resumed  business.  On  the  following  day  (Sunday)  it  was  declared  insolvent, 
and  the  bank  examiner  took  possession  of  it,  and  all  its  assets  and  property 
were  held  by  the  examiner  until  the  appointment  of  said  receiver.  (6)  On 
said  Monday  the  bank  examiner  caused  the  checks  to  be  sent  to  the  clearing 
house,  where  they  were  paid,  and  the  proceeds  thereof  were  transferred  to  and 
are  held  by  the  receiver,  separate  from  other  funds.  (7)  The  treasurer  had 
for  several  years  made  deposits  with  the  bank  without  any  special  agreement 
in  regard  thereto.  There  was  no  agreement  that  checks  deposited  should  be 
considered  as  cash,  or  that  the  treasurer  could  draw  against  them  before  col- 
lection. The  treasurer  never  drew  a  check  for  which  his  deposit  was  not  suffi- 
cient without  counting  the  proceeds  of  uncollected  checks,  except  in  a  few 
instances,  on  a  few  occasions,  by  special  arrangement  with  the  bank.  There 
was  no  express  understanding  that  the  '^hecks  should  be  credited  to  the  city 
immediately  on  deposit,  but  they  were  alwjays  so  credited  on  the  pass  book 
at  the  time  of  the  deposit;  and  the  treasurer  did  not  know  whether  the  books 
of  the  bank  were  balanced  after  the  close  of  business  on  each  day»  and  credits 
given  on  the  books  of  the  bank  for  checks  deposited  on  that  day,  but  he  did 
know  that  the  amount  of  such  checks  was  at  once  credited  to  him  on  his  pass 
book.  (8)  The  bank,  in  balancing  its  books  at  the  close  of  each  day's  busi- 
ness, credited  deposits  on  that  day  at  their  face  value,  without  discount;  and 
it  was  the  custom  of  the  bank,  on  any  of  such  checks  being  returned  from 
the  clearing  house  uncollected,  forthwith  to  charge  off  to  such  depositor  the 
amount  of  such  check,  and  thus  cancel  the  credit.  (9)  It  was  the  practice 
of  the  Maverick  and  the  other  banks  in  Boston,  in  some  cases,  to  allow  de- 
positors to  draw  against  checks  deposited  before  such  checks  are  collected, 
and  in  some  cases  not,  depending  upon  the  bank's  opinion  of  the  reliability 
of  the  depositor  and  the  makers  of  the  checks.  (10)  The  treasurer,  at  the 
time  of  making  said  deposit,  believed  the  bank  was  solvent,  and  had  no 
knowledge  or  means  of  knowing  of  its  insolvency. 

A  demurrer  to  the  bill  was  overruled,  (49  Fed.  Rep.  790,)  and  after- 
wards the  case  was  heard  by  agreement  on  the  facts  stated  in  the  bill, 
and  the  further  agreed  fact  'Hhat  the  officers  of  the  bank  had  lo  knowl- 
edge of  the  insolvency  of  the  bank  at  the  time  the  deposits  w  re  made, 
unless  such  knowledge  is  to  be  inferred  as  a  matter  of  law  frbn]  the  facta 
stated  in  the  bill;**  and  a  final  decree  for  plain  tiff  was  renderec  thereon. 

Hutching  &  Wheeler  J  (^Edward  W.  Hutchim^  Henry  Wheder^  and|jFVanJb  D. 
AUen,  of  counsel,)  for  appellant. 

Sdwyn  Z.  Bowman,  for  appellee. 

Befpre  Putnam,  Circuit  Judge,  and  Nelson  and  CAbpente4  District 
Judges. 
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Putnam,  Circtiit  Judge.  The  condusion  of  the  circuit  court  in  thia 
case  was  consonant  with  justice,  and  it  is  therefore  gratifying  that  this 
court  finds  that  the  law  requires  its  affirmance.  The  transaction  was 
primarily  a  deposit  of  the  checks,  with,  secondarily,  a  duty  to  be  per- 
formed concerning  them  by  the  Maverick  National  Bank.  The  fact  that 
the  checks  were  expressly  indorsed  '*For  deposit"  does  not  change  the 
nature  of  what  occurred  in  this  instance,  as  there  ar^  no  intervening  equi- 
ties, although  it  emphasizes  it.  The  paying  of  actual  money  by  a  cus- 
tomer iuto  a  bank  of  deposit  does  not  create  a  bailment,  because,  by  the 
settled  custom,  recognized  by  the  supreme  court  of  the  United  States, 
the  house  of  lords,  and  numerous  other  courts,  the  bank  is  authorized 
to  mingle  the  money  at  once  with  its  general  fund,  creating  immediately 
the  relation  of  debtor  and  creditor,  subject  by  further  custom  to  draft  in 
the  usual  course  of  business.  But,  with  reference  to  the  checks  claimed 
by  the  city  of  Somerville,  the  word  by  which  the  transaction  is  ordinarily 
described  may  conveniently  have,  and  therefore  should  have,  its  full 
natural  force  and  meaning.  A  mere  deposit  would  only  require  a  bank 
to  keep;  but  a  usage  requiring  the  Maverick  to  do  in  this  case  something 
more  has  continued  so  long,  and  is  so  notorious  and  universal,  that  the 
law  can  take  judicial  notice  of  it,  and  it  happens  that  its  terms  and 
limitations  cannot  be  mbtaken.  The  bank  must  use  due  diligence  to 
collect;  and,  as  collections  are  completed,  the  bank  no  longer  holds  the 
avails  as  bailee,  but  is  authorized  to  mingle  them  with  its  other  funds, 
and  thus  constitute  itself  a  debtor.  This,  of  course,  makes  the  entire 
transaction  something  more  than  a  mere  deposit,  in  any  proper  sense; 
but  this  word  well  gives  color  to  all  that  follows,  and  converts  all  that  is 
done  between  the  customer  and  the  bank,  to  and  including  the  actual 
turning  of  the  checks  into  money,  into  locatio  operiSj  according  to  its 
meaning  as  explained  by  Judge  Story  in  his  work  on  Bailments,  c. 
6,  art.  2.  Aside  from  the  right  of  the  bank  to  constitute  itself  a  debtor 
from  the  time  the  checks  are  converted  into  cash,  or  its  equivalent,  in- 
stead of  a  mere  trustee  or  agent,  no  qualification  of  the  strict  legal  relar 
tions  created  by  a  bailment  is  deducible  from  the  general  nature  of  the 
transaction,  the  terms  in  which  it  is  expressed,  or  tiie  settled  custom,  or 
is  shown  by  the  appellant. 

It  rests  on  the  appellant  to  support  affirmatively  his  claim  to  such 
departure  from  the  ordinary  rules  which  the  law  applies  .to  a  deposit 
or  other  bailment,  as  is  covered  by  his  proposition  that  the  bank  from 
the  instant  of  the  deposit  became  a  debtor  for  the  amount  of  the  checks, 
or  their  general  owner,  either  with  or  without  a  right  of  return  in  the 
event  of  inability  to  collect. ,  Such  a  position  would  reverse  all  the  prin- 
ciples applicable  to  the  simple  transaction  of  a  deposit,  or  other  bail- 
ment, and  cannot  be  sustained  except  by  evidence  of  a  special  agree- 
ment, or  of  such  pnictice  or  custom  as  would  be  equivalent  thereto. 
If  appellant  showed  that  the  city  had  a  l^gal  right  to  draw  against  the 
checks  from  the  instant  of  their  deposit,  so  absolute  that  the  bank 
could  not  lawfully  suspend  it  by  notice  or  otherwise,  pending  their 
ooUectioUy  this  would  tend  to  support  his  position  throughout.    But 
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the  ninth  paragraph  of  the  bill,  which  is  admitted  and  is  relied  on  by 
the  appellant,  weighs  against  him.  Appellant  is  in  error  in  discoss- 
ing  this  paragraph  as  though  it  bore  on  a  custom,  in  any  proper  sense 
of  the  word,  which  the  city  is  holden  to  prove.  As  alleged,  it  relates 
to  a  practice  of  some  banks  which  may  or  may  not  apply  to  them  all, 
and  which  is  sufficient  in  this  case  if  it  applies  to  the  Maverick.  The 
practice,  a^  alleged,  is  like  any  course  of  action  by  which  a  corporation 
or  individual  indicates  that  an  option  is  reserved.  If  the  paragraph  ad- 
mitted in  terms  that  the  practice  had  been  acquiesced  in  by  the  city,  or 
generally  by  the  customers  of  the  Maverick,  it  would  show  conclusively 
an  option  on  the  part  of  the  bank  wholly  inconsistent  with  any  theory 
except  that  of  bailment.  As  it  stands,  its  weight,  although  not  very 
great,  is  necessarily  against  the  appellant.  The  first  impression  com- 
ing from  the  fact  that  the  deposit  was  immediately  entered  to  the  credit 
of  the  city  on  its  pass  book  favors  the  view  of  the  appellant;  but  a  care- 
ful consideration  will  demonstrate  that  this  was  a  mere  matter  of  con- 
venience, and  the  entry  would  have  been  the  same  on  either  theory,  as 
was  illustrated  in  Manufacturers'  Nat.  Bank  v.  Continental  Bank^  148  Mass. 
663,  20  N.  E.  Rep.  193,  and  Railway  Co.  v.  Johnstm,  133  U-  8.  566, 10 
Sup.  Ct.  Rep.  390.  On  the  other  hand,  the  appellant  fails  to  show  that 
the  city  had  an  absolute  right  to  check  against  the  deposit  as  soon  as 
made,  irrevocable  by  notice  from  the  bank;  and  that  such  right  did  not 
exist  must  be  received  by  this  court  as  a  matter  of  judicial  knowledge, 
notwithstanding  the  parties  in  Moors  v.  Goddard,  147  Mass.  287,  17  N. 
E.  Rep.  532,  and  the  complainant  in  this  case,  seem  to  have  regarded 
it  necessary  to  prove  the  practice  of  a  particular  bank  with  reference  to 
this  matter.  This  is  inconsistent  with  any  theory  except  that  the  bank 
is  a  bailee  of  deposited  checks  until  they  are  collected;  as  is  also  the  ad- 
mitted fact  that  the  bank  is  entitled  to  return  to  its  customer  an  uncol- 
lectible check,  though  he  neither  indorses  it  nor  gives  any  special  agree- 
ment to  that  effect.  The  appellant  fails  to  show  any  obligation  to  re- 
ceive back  such  checks,  except  what  arises  from  the  nature  of  the  trans- 
action, unless  from  special  custom;  and  it  is  more  in  harmony  with 
fundamental  principles  to  presume  that  this  right  to  return  grows  out 
of  the  former  than  the  latter.  It  strains  the  law  to  convert  the  natural 
incidents  of  a  bailment  into  a  right  of  an  entirely  different  character,  to 
be  sustained,  if  at  all,  by  a  custom  violative  of  the  ordinary  rules  govern- 
ing analogous  transactions.  No  authorities  have  been  cited  or  found 
which  bind  this  court  to  the  contrary  of  what  is  hereinbefore  expressed. 
Railioay  Co.  v.  Johnston,  133  TJ.  S.  566,  10  Sup.  Ct.  Rep.  390,  ^  not  in 
point,  as  the  paper  in  question  in  that  case  was  not  a  check,  bu  a  sight 
draft,  and  the  decision  was  made  to  rest  mainly  on  the  ground  <  f  fraud, 
as  was  stated  by  the  learned  judge  from  whose  decree  in  the  circ^  it  court 
this  appeal  was  taken.  Ex  parte  Richdale^  19  Ch.  Div.  409,  is  c  iticized 
in  Balbachv.  Frdinghuyseny  15  Fed.  Rep.  675.  It  can  be  a  ided  to 
what  is  there  said  that,  so  far  as  the  case  touches  this  at  bar,  tl  )  differ- 
ent judges  who  sat  in  the  court  of  appeal  used  essentially  var  ing  ex- 
pressions, all  of  which  were  unnecessary,  beyond  the  proposition  that  the 
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banker  there  in  question  was,  under  the  special  circumstances,  a  holder 
for  value.  Bank  v.  Loyd^  90  N.  Y.  530,  so  much  relied  on  as  establish- 
ing an  absolute  title  in  the  bank  from  the  instant  the  checks  were  de- 
posited, may  perhaps  settle  the  law  for  the  state  of  New  York.  It  ap- 
parently, was  so  considered  by  Judge  Wallace  as  late  as  1886,  as  stated 
in  Railway  Go.  v.  JbArwton,  27  Fed.  Rep.  243.  The  law  of  New  York 
was  especially  found  by  the  supreme  court  of  Massachusetts  to  be  as 
stated  in  Bank  v.  Loyd^  in  BrooJ^  v.  BigdoWj  142  Mass.  6,  6  N«  E.  Rep. 
766,  and  though  perhaps  not  of  importance,  yet  it  is  noteworthy  that 
the  parties  deemed  it  necessary  to  prove  the  rule  of  that  state  as  though 
local  and  peculiar,  and  not  to  be  gathered  from  the  common  law.  •  B<mk 
V.  Loyd  is  discussed  by  the  supreme  court  in  Railway  Co.  v.  Johnston^  al- 
ready cited;  and  its  effect  is  stated  (page  575, 183  U.  S.,  and  page  392, 
10  Sup.  Ct.  Rep.,)  to  be  in  substance  that  a  transfer  by  a  bank  of  a  draft 
deposited  for  collection,  and  indorsed  generally,  would  confer  title  by 
reason  of  "reputed  ownership.''  This  was  the  pith  of  the  New  York  de- 
cision; the  question  being,  not  as  to  title  between  the  primary  bank  and 
its  customer,  but  between  the  latter  and  another  bank  to  which  the  draft 
had  been  remitted.  Bank  v.  Hubbeli,  22  N.  E.  Rep.  1031,  117  N.  Y. 
384,  (decided  November  26,  1889,)  can  be  distinguished  from  the  case 
at  bar  only  by  the  fact  that  in  the  former  the  checks  were  expressly  in- 
dorsed "For  collection."  They  were  charged  by  the  depositor  to  the 
banker  simultcuieously  with  forwarding  them,  and  were  in  like  manner 
credited  at  once  on  reception  and  before  collection,  and  such  as  were 
protested  were  charged  back.  The  banker  did  not  keep  the  proceeds  of 
the  collections  distinct,  nor  remit  them  specifically;  but  they  were 
mingled  with  his  other  funds,  and  remittances  of  balances  were  made 
each  week.  These  covered  the  existing  credits  on  the  books  of  the 
banker,  whether  or  not  at  that  time  collected.  This  method  of  business 
had  continued  for  many  years.  Notwithstanding  the  checks  were  in- 
dorsed specially  "For  collection,"  the  transactions  as  a  whole  were  iden- 
tical in  substance  with  those  usual  in  connection  with  a  deposit  as  made 
in  the  case  at  bar;  and  the  course  of  proceedings  and  the  practical  con- 
struction given  thom  by  the  parties  were  precisely  the  same  as  though 
the  checks  had  been  indorsed  generally*  The  special  indorsements  ef- 
fected nothing,  except  to  give  notice  to  a  transferee  or  other  stranger. 
They  were  covered  into  the  transactions,  and  added  nothing  to  them; 
because  checks  delivered  a  banker  are  "for  collection"  in  any  view.  The 
checks  were  accompanied  with  letters  stating  that  they  were  inclosed 
"for  collection  and  credit."  The  court  said  that  this  amounted  to  a  di- 
rection to  credit  after  the  collection;  but  the  practice  was  to  credit  be- 
fore, BO  that  the  letters  of  advice  were  thus  actually  superseded.  More- 
over, as  already  said  about  the  word  "collection,"  the  word  "credit" 
added  nothing,  and  was  covered  into  the  transactions,  because  the  banker 
would  do  this  in  any  event,  unless  instructed  to  remit  specially.  In 
this  case  the  court  of  appeals  held  that  the  title  to  the  checks  remained 
in  the  depositor  while  they  were  uncollected.  In  Balbadi  v.  Frding- 
huymij  already  cited,  the  United  States  circuit  court  for  the  district  of 
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Ifew  Jersey  laid  down  as  the  re<^ult  of  its  considerations  the  rale  that  a 
bank  is,  until  collection,  a  bailee  of  checks  deposited,  or  agent  of  its 
customers  depositing.     Morse,  Banks,  (3d  Ed.)  §  187,  says: 

"The  best  opinion  is  that  checks  on  the  depositary,  credited  as  cash,  form 
a  general  deposit,  in  the  absence  of  agreement  or  usage  to  the  contrary,  and 
that  other  paper  credited  as  cash  is  also  received  on  general  deposit,  subject 
to  the  riglit  of  the  banlL  to  cancel  the  credit  if  the  paper  is  dishonored  witli- 
ottt  its  fault.** 

Section  586  says: 

"When  a  customer  deposits  a  check  on  another  bank,  without  any  special 
contmct,  the  property  remains  in  him,  and  the  bank  is  his  agent  until  it  has 
notice  that  tlie  correspondent  bank  has  received  the  money  and  credited  it" 

There  are  many  dkUi  and  general  expressions  touching  this  matter, 
some  of  which  had  in  view  the  solving  of  other  issues,  and  some  of  which 
were  built  up  from  the  first  class  without  recognizing  the  method  of  its 
orgin.  So  far  as  this  appeal  is  concerned,  this  court  must  maintain  it- 
self as  a  tribunal  of  final  jurisdiction,  notwithstanding  the  possibility 
that  the  case  may  in  some  form  reach  the  supreme  court.  If  we  had  a 
determination  in  point  from  that  court,  it  would  necessarily  conclude  us; 
and,  if  the  question  at  issue  had  been  met  by  the  United  States  circuit 
coij»^  of  appeals  in  any  other  circuit,  we  should,  of  course,  lean  strongly 
to  harinonize  with  it;  but  we  are  obliged  to  proceed  without  either. 
Although,  whenever  the  law  is  very  doubtful,  or  the  propositions  com- 
plicated, this  court  may  derive  great  aid  from  dicta^  expressions  of  learned 
judges  or  text  writers,  or  decisions  of  local  tribunals,  it  cannot  permit 
itself  to  be  bound  or  embarrassed  by  them,  when  the  facts  naturally  and 
easily  lead  to  such  just  conclusions  as  we  now  seem  required  to  accept 
We  do  not  find  it  necessary  to  consider  the  other  propositions  involved 
m  the  case.    The  decree  of  the  circuit  court  is  affinned,  with  costs. 
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HiTCHcocE  et  al.  v.  Barrett  et  ol. 
{Circuit  Vourtt  E»  D.  New  York.    May  9, 1802.) 

BAILBOAB  G0MPAiriEeH-LBi.8B— Rbscibsion. 

Where  the  directors  of  a  railway  companv  enter  into  a  contract  Mth  third  per- 
sons, whereby  a  new  company  is  organized,  franchises  secured,  and  a  road  built 
and  leased  to  the  old  company,  and  the  profits  realized  from  the  transaction  are 
equally  divided  between  the  directors  and  the  third  persons,  the  latter  are  not  lia- 
ble for  their  profits,  even  though  exorbitant,  on  suit  by  stockholders  of  the  old 
company,  unless  the  oontraot  of  lease  is  rescioded,  and  the  road  restored  to  the  new 
company. 

In  Equity.  Bill  by  Hitchcock  aad  others,  as  stockholders  of  the  Brook- 
lyn Elevated  Railroad  Company,  against  Barrett  and  others,  to  restrain 
the  latter  from  exercising  any  acts  of  ownership  over  certain  shares  of 
stock,  and  to  enjoin  the  company  from  recogni2dng  their  claim  to  title 
therein.     Injunction  denied. 

Jvlien  T.  Davies^  Wheder  H.  Peclcham^  and  (7.  J.  0.  Haff,  for  plain- 
tiffs. 

Geo.  W.  WiiigcUe^  Edmund  Wetmore^  and  Wm.  H.  Paige,  Jr.,  for  de- 
fendants. 

Wallace,  Circuit  Judge.  1  am  so  strongly  of  the  opinion  that  there 
is  no  ground  upon  which  this  suit  can  be  maintained  that  I  must  decline 
to  grant  the  interlocutory  injunction  which  has  been  applied  for.  This 
bill  is  filed  by  certain  stockholders  of  the  Brooklyn  Elevated  Railroad 
Company,  against  that  corporation  and  one  Barrett,  to  restrain  the  latter 
from  exercising  any  acts  of  ownership  upon  23,792  shares  of  stock  of  the 
railroad  company,  from  voting  thereon  at  any  election  of  stockholders 
of  the  railroad  company,  and  to  enjoin  the  railroad  company  from  recog- 
nizing any  title  of  Barrett  to  such  shares.  The  plaintiffs  allege  that  the 
corporation  is  controlled  by  directors  who  affiliate  with  Barrett,  and  re- 
fuse to  protect  the  interests  of  the  corporation.  The  substantial  facts  are 
briefly  as  follows:  Prior  to  the  1st  day  of  February,  1887,  the  Elevated 
Railroad  Company,  shortly  designated  as  the  "Brooklyn  Company,"  was 
operating  its  railway  over  various  streets  in  the  city  of  Brooklyn,  and 
another  elevated  railway  company,  shortly  designated  as  the  "Union 
Company,"owned  franchises,  which  the  Brooklyn  Company  had  attempted 
unsuccessfully  to  obtain,  for  constructing  and  operating  a  railway  over 
certain  other  streets  in  the  city  of  Brooklyn.  Each  company  was  a  cor- 
poration organized  under  the  laws  of  the  state  of  New  York.  It  was  de- 
sirable for  the  Brooklyn  Company  that  the  railway  of  the  Union  Com- 
pany should  be  built,  and,  when  built,  that  the  properties  of  the  two 
corporations  should  be  merged  and  operated  under  one  management. 
The  Union  Company  had  been  organized  in  June,  1886,  by  Messrs.  Win- 
gate,  CuUen  &  Barrett,  upon  an  understanding  with  Messrs.  Lauterba<!h 
&  Pettus  that  the  former  should  effect  the  organization  and  secure  the 
franchises,  and  the  latter  should  provide  the  money  to  pay  all  the  ex- 
penses and  build  the  railway,  and  that  the  profits  Arising  from  the  trand- 
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action  should  be  divided,  one  half  to  go  to  Wingate,  Cullen  &  Barrett, 
and  persons  they  had  associated  with  themselves,  and  the  other  half  to 
Lauterbach  &  Pettus  and  their  associates.  Ijauterbach  &  Pettus  were 
directors  of  the  Brooklyn  Company,  and  had  associated  with  themselves 
in  the  enterprise  seven  other  directors  of  that  company.  By  February  3, 
1887,  the  franchises  of  the  Union  Company  had  been  fully  acquired  by 
the  efforts  of  Wingate,  Cullen  &  Barrett,  and  Lauterbach  &  Pettus  had 
advanced  $110,000  in  organizing  and  procuring  the  franchises  of  the  cor- 
poration; and  on  that  day  these  persons  organized  a  construction  com- 
pany as  a  corporation  under  the  laws  of  New  Jersey,  in  which  one  half 
of  the  stock  was  subscribed  for  and  taken  by  the  Wingate  party,  and  the 
other  half  by  the  Lauterbach  party.  These  persons  at  the  time  owned 
or  controlled  all  the  stock  of  the  Union  Company,  The  construction 
company  was  organized  pursuant  to  a  plan  of  the  promoters,  that  the 
Union  Company  should  be  capitalized  at  the  same  amount  per  mile  of 
railway  as  the  Brooklyn  Company,  viz.:  First  mortgage  bonds,  $550,- 
000;  second  mortgage  bonds,  $185,000;  stock,  $740,000;  that  the  Un- 
ion Company  should  make  a  contract  with  the  construction  company,  by 
which  all  its  bonds  and  stock  should  be  paid  to  the  construction  com- 
pany for  building  the  railway;  that  a  syndicate  should  be  formed  of  the 
stockholders  of  the  Brooklyn  Company  to  market  enough  of  the  bonds 
received  by  the  construction  company  from  the  Union  Company  to  build 
the  railway;  that  the  Union  Company  should  lease  for  the  full  term  of 
its  corporate  existence  its  franchises  and  railway  to  the  Brooklyn  Com- 
pany, and  deliver  the  railway  in  sections  as  completed;  that  the  Brook- 
lyn Company  should  guaranty  the  interest  on  the  bonds  of  the  Union 
Company,  and  the  same  dividends  on  the  stock  of  the  Union  it  should 
declare  on  its  own;  that  on  the  completion  of  the  railway  the  two  con- 
cerns should  be  merged,  and  the  stock  of  the  Brooklyn  Company  should 
be  exchanged,  share  for  share,  with  that  of  the  Union  Company;  and 
that  the  profits  made  by  the  construction  company  in  building  the  rail- 
way for  the  Union  Company  should  be  divided  between  the  construction 
company  and  the  syndicate  representing  the  shareholders  of  the  Brook- 
lyn Company  in  specified  proportions.  Shortly  after  the  construction 
company  was  organized,  contracts  were  entered  into  between  it  and  the 
Union  Company,  between  it  and  the  syndicate,  and  between  the  Union 
Company  and  the  Brooklyn  Company,  by  which  the  original  scheme 
was  made  effective.  Among  other  things,  these  contracts  relieved  the 
construction  company  from  any  risk  of  financial  loss  in  building  the  rail- 
way. By  the  contract  between  the  Union  Company  and  the  construc- 
tion company  the  latter  agreed  to  refund  to  the  holders  of  thi  capital 
stock  ol"  the  Union  Company  all  moneys  that  had  been  paid  i  ito  that 
company  to  secure  its  organization  and  franchises.  The  con  "act  be- 
tween the  construction  company  and  the  syndicate  was  designee  to  ena- 
ble the  construction  company  to  obtain  all  the  money  to  build  ;he  rail- 
way, and  reimburse  the  expenses  of  the  promoters;  and  it  was  xpected 
that  the  proceeds  of  the  sale  of  the  first  mortgage  bonds  would  I  3  nearly 
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was  built,  and  the  merger  of  the  two  companies  was  effected.  As  a  re- 
sult the  railway  was  built  out  of  the  proceeds  of  the  first  mortgage  bonds. 
The  construction  company  received,  as  its  share  of  the  pro6ts  under  the 
contract  between  it  and  the  syndicate,  $1,364,000  of  second  moi'tgage 
bonds,  and  64,680  shares  of  Union  Company  stock;  the  syndicate  received 
$702,000  of  the  second  mortgage  bonds  and  37,656  shares  of  the  stock; 
and  the  Brooklyn  Company  got  the  franchises  and  property  of  the  Union 
Company  at  the  same  cost  per  mile  of  road  as  that  of  its  own.  The  prof- 
its made  by  the  construction  company  were  divided  between  its  sharehold- 
ers according  to  their  respective  holdings;  one  half  going  to  the  Wingate 
party,  and  the  other  half  to  the  Lauterbach  party.  The  23,792  shares 
of  stock  in  suit  are  part  of  the  shares  allotted  to  the  Wingate  party  upon 
the  distribution  of  the  profits  of  the  construction  company.  The  profits 
of  the  syndicate  were  divided  between  the  stockholders  of  the  Brooklyn 
Company  who  participated  in  the  syndicate,  and  these  represented  92-100 
of  the  whole  number  of  shares  of  that  company.  The  franchises  of  the 
Union  Company  were  valuable,  and  the  property  of  that  company  at  the 
time  of  the  merger  was  certainly  as  valuable  per  mile  of  road  as  that  of 
the  Brooklyn  Company;  and  as  these  franchises  and  property  were  trans^ 
ferred  to  the  latter  upon  the  same  basis  of  bonds  and  stock  per  mile  of 
road  as  its  own,  the  transaction  was,  as  between  the  two  corporations,  one 
in  which  a  fair  equivalent  was  given  and  received. 

Upon  the  facts  as  they  appear  upon  this  motion,  it  seems  plain  that 
the  Brooklyn  Company  was  fairly  dealt  with,  unless  its  directors  made 
a  clandestine  profit  at  its  expense.  Among  the  promoters,  there  were 
nine  persons  who  were  its  directors;  and  the  plaintiffs  invoke  the  well- 
recognized  rule  of  equity  that  those  who  are  directors  of  a  corporation 
cannot,  while  directors,  enter  into  and  authorize  contracts  on  behalf  of 
the  corporation,  out  of  which  they  will  personally  derive  a  secret  profit. 
Undoubtedly,  such  contracts  are  voidable  at  the  election  of  the  corpora- 
tion. Equity  forbids  any  person  standing  in  a  fiduciary  position  from 
making  any  profit,  in  any  way,  at  the  expense  of  the  party  whose  interests* 
he  is  bound  to  protect,  without  the  fullest  and  most  complete  disclosure. 
I  shall  not  enter  upon  the  inquiry  whether  these  directors  attempted  to 
make  any  secret  profit  in  this  case,  or  whether  the  Brooklyn  Company, 
by  the  action  at  the  several  stockh6lders'  meetings  held  prior  to  the  in- 
stitution of  this  suit,  has  not  ratified  the  transactions  which  are  assailed. 
It  should  be  said,  in  justice  to  them,  that  there  is  much  to  denote  that 
there  was  no  attempt  by  them  to  conceal  their  real  part  in  the 
transaction,  and  that  their  acts  were  not  regarded  by  the  great 
majority  of  stockholders  as  involving  any  breach  of  trust.  In  the 
most  favorable  view  of  the  facts  which  can  be  taken  for  the  plain- 
tiffs, the  Brooklyn  Company,  upon  whose  rights  the  plaintiffs  stand, 
may  be  entitled  to  proceed  for  a  rescission  of  the  agreements  by  which  it 
has  acquired  the  franchises  and  property  of  the  Union  Company,  and 
obligated  itself  to  the  liabilities  it  assumed  as  a  consideration  therefor; 
or,  besides  the  remedy  of  a  rescission,  the  Broooklyn  Company  may  be 
entitled  to  resort  to  a  court  of  equity  to  compel  thostf  who  Were  its  direct- 


Digitized  by 


Google 


656  FEDERAL  R£PORTEB ,  vol.  50. 

ors  to  account  and  charge  the  profits  made  by  them  with  an  implied 
trust.  But  the  present  bill  does  not  proceed  for  a  rescission.  Its  theory 
is  that  the  Brooklyn  Company,  while  retaining  the  benefits  of  the  agree- 
ments entered  into,  is  entitled  to  reclaim  some  of  the  fruits  which  are  in 
the  hands  of  the  defendant  Barrett.  None  of  the  profits  made  by  the 
directors  are  represented  by  the  stock  which  was  distributed  to  the  de- 
fendant Barrett.  That  stock  represents  the  profits  made  by  the  Wingate 
party,  of  whom  none  of  the  members  stood  in  any  fiducieury  relation  to 
the  Brooklyn  Company';  and  although  they  acquired  it  with  knowledge 
of  facts  entitling  the  Brooklyn  Company  to  rescind,  or  compel  its  direct- 
ors to  account,  the  stock  nevertheless  represents  their  share  of  the  value 
of  the  franchises  and  property  of  the  Union  Company,  Even  though 
they  obtained  an  inordinate  price  from  the  Brooklyn  Company  for  what 
they  transferred,  their  stock  could  not  be  confiscated,  or  their  right  to  it 
annulled,  without  restoring  to  them  what  they  parted  with.  But  they 
did  not  obtdn,  as  it  seems  to  me,  more  than  a  fair  equivalent.  It  is 
said  by  a  recent  commentator: 

"Because  a  director  of  a  company  may  have  sold  to  the  company*  at  an  ex* 
tortionate  valuation,  property  which  they  supposed  he  was  purchasing  for 
them  from  another,  but  which  really  belonged  to  himself,  it  does  not  follow 
that  the  company  may  confiscate  the  property  altogether,  and  not  pay  him 
anything  for  it.  He  will  be  entitled  to  retain  what  it  was  really  worth,  and 
will  be  obliged  to  disgorge  the  unconscionable  profit  which  he  has  received. 
Nor  will  what  be  may  have  given  for  the  property  be  taken  as  a  conclasive 
standard  of  its  value.''     Thomp.  Liab.  Off.  361. 

Certainly  a  severer  rule  ought  not  to  be  applied  towards  Barrett  than 
towards  the  directors.  Yet  the  directors  are  not  pursued  by  the  present 
bill.  They  are  not  named  as  parties,  and  their  conduct  is  apparenfly  con- 
doned by  the  plaintifis.  Clearly,  it  would  not  be  equity  to  allow  them 
to  retain  their  profits,  and  charge  the  amount  upon  the  stock  of  Barrett, 
on  the  theory  of  a  trust.     The  motion  is  denied. 


GiLMouB  V.  Ewma  et  al.^ 

(CircuU  Court,  D,  WathingUm,  W.  D.    May  4, 1899.) 

L   ASSIOKMSKT  FOB  BbNEFIT  OF  CrEDITOBS— RtGHTS  OF  MOBTOIOBB. 

An  insolvent  debtor  cannot  by  his  voluntary  assignment  defeat  the  riglit  of  • 

mortgagee  to  whom  he  has  executed  a  mortgage  to  zbreclose  the  mortoaga  after 

default 

a.  Federal  Goubtb— Jubisdiotiok— PaNDBXCT  of  Causb  nr  Statb  Court. 

The  pendency  of  an  action  in  a  state  court  will  not  bar  an  action  li 
States  courVto  determine  the  same  question  between  the  same  parties. 
8.  Insolvenct— Appointment  of  assionbb. 

Under  the  insolvent  act  of  Wttshington,  contained  in  the  Code  of  1881, 
of  the  debtor's  property  did  not  pass  out  of  the  debtor  untU  an  aasigneelhad  been 
appointed,  and  was  authorised  to  receive  the  property. 

^  Reported  by  T.  W*  Hammond,  Esq.,  of  the  Taooma  bar. 
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4.  Sams— Rbp^il  ot  Act— PE2n>nro  Pboobbdiko8. 

The  act  of  1890,  providing  f or  volantaiyjMBignments  by  insolvent  debtors,  oper- 
ated to  repeal  the  old  Insolvent  law  of  Washington,  and  proceedings  pending  in 
court  under  the  old  law  when  the  new  law  went  into  effect  fell  with  the  old  law, 
unless  an  assignee  had  actually  been  appointed  and  quallfiea,  so  as  to  divest  the 
debtor  of  the  title  to  his  property. 
fiw  Same. 

The  appointment  of  an  assignee  under  the  old  law,  after  the  new  law  went  into 
effect,  is  void. 

tt.  PLBADINCh-AsSIONMBNT  FOB  BbKBTIT  07  CrBDITOSS. 

An  allegation  in  a  pleading  that  a  party  was  ''duly  appointed  assignee  by  a  oourt 
of  competent  jurisdiction''  is  insufficient  in  a  oourt  of  equity  of  the  United  States, 
although  sufficient  In  the  state  oourts  under  a  Ck)de. 

In  Equity  Exceptions  to  answer  of  Coke  Ewing.  Exceptions  sus- 
tained. 

This  was  a  suit  in  equity  to  foreclose  a  mortgage.  Coke  Ewing, 
claiming  to  be  the  assignee  in  insolvency  of  the  mortgagors,  answered  in 
the  cause,  and  insisted — (1)  That- the  plaintiflf  could  not  maintain  her 
action  because  the  mortgagors  had  made  an  assignment  of  all  their 
property  for  the  benefit  of  their  creditors,  under  the  insolvent  laws  con- 
tained in  the  Code  of  1881  of  the  state  of  Washington,  and  that  by  such 
assignment  the  property  became  cuatodia  legis  in  the  state  court,  and 
that  this  court  could  not  interfere  with  it.  (2)  That  a  suit  brought  and 
pending  in  the  state  court  by  Ewing  to  set  aside  the  mortgage  as  fraudu- 
lent, as  against  the  creditors  of  the  mortgagors,  was  a  bar  to  the  action 
in  the  circuit  court.  (8)  He  set  forth  in  his  answer  facts  tending  to 
show  the  invalidity  of  the  mortgage  as  against  creditors,  and  sought  to 
have  it  decreed  void.  It  appeared  that,  after  executing  the  mortgage, 
the  mortgagors  instituted  proceedings  in  the  state  oourt  to  procure  a  dis- 
charge from  their  debts,  under  an  insolvent  law  then  in  force  in  the 
state,  (Code  Wash.  1881,  §  2014  et  seq.,)  which  provided  that  the 
debtor  might  petition  the  court  for  leave  to  surrender  his  property  for 
the  benefit  of  his  creditors,  and,  upon  such  petition  being  filed  in  oourt, 
the  creditors  might  choose  an  assignee,  or,  in  the  event  of  their  failing  to 
do  so,  that  the  court  might  appoint  one  to  receive  the  property  of  the 
debtor,  and  administer  the  trust.  The  law  also  provided  for  the  ap- 
pointment of  a  receiver  to  take  charge  of  the  property  pending  the  selec- 
tion and  appointment  of  an  assignee.  The  petition  was  filed,  and,  the 
creditors  having  failed  to  select  an  assignee,  the  oourt  appointed  a  re- 
ceiver to  take  charge  of  the  property,  but  did  not  appoint  an  assignee 
until  some  time  after  a  new  assignment  law  had  been  passed  by  the 
legislature  of  the  state,  and  gone  into  efiect.  Laws  Wash.  1889-90,  p. 
83.     The  other  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Orowley  &  SuUivan^  for  complainant. 

Ebert  T.  Drnining  and  W.  H.  Pritchardf  for  defendant  Ewing. 

Hanford,  District  Judge,  (praUy.)  The  insolvent  law  and  the  assign- 
ment law  both  provide  only  for  voluntary  surrenders  of  property  by  deb- 
tors, and  the  initiation  of  proceedings  under  either  statute  is  necessarily 
the  voluntary  act  of  the  debtor.  A  mortgagor  of  property  must  be  with- 
out power  to  defeat  his  mortgage  by  any  voluntary  aot  of  his  own  subse- 
v.50F.no.8— 42 
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quentiy  to  the  vesting  of  the  mortgagee's  rights,  andean  no -more  by  his 
act  prevent  a  suit  to  foreclose  the  mortgage  after  default  than  he  can 
convey  the  property  clear  of  the  lien  of  the  mortgage  to  another  person. 
He  cannot,  by  any  voluntary  act,  defeat  the  lien  or  the  right  of  the 
mortgagee  to  proceed,  whenever  the  debt  is  due,  to  foreclose  the  mort- 
gage, and  subject  the  security  to  the  payment  of  the  debt.  The  insol- 
vent proceeding  or  assignment  made  by  the  debtor  is  no  bar  to  this  suit 
to  foreclose  the  mortgage,  and  the  plea  which  sets  forth  these  proceed- 
ings as  a  bar  to  this  suit  is,  for  that  reason,  insuflBcient. 

The  second  plea,  which  sets  forth  the  pendency  of  another  action  in- 
volving the  validity  of  this  mortgage  in  the  superior  court  of  Pierce 
county,  is  also  insufficient,  for  the  reason  that  this  court  has  concurrent 
jurisdiction  with  the  superior  court  of  the  county  for  the  determination 
of  this  very  question,  and  the  suit  in  one  court  is  no  bar  to  the  litiga- 
tion of  the  same  question  between  the  same  parties  in  another  court.  I 
am  aware  of  the  difficulty  which  may  sometimes  arise  from  a  collision 
of  jurisdiction,  but  the  authorities  have  settled  the  question,  beyond 
the  power  of  this  court  to  hold  otherwise,  that  two  suits  may  proceed  at 
the  same  time,  between  the  same  parties,  for  the  determination  of  the 
same  question,  one  in  a  national  court  and  one  in  a  state  court,  if  the 
conditions  which  give  the  national  court  jurisdiction  exist.  There  may 
be  two  distinct  judgments,  only  one  of  which  can  be  executed  ;  and,  ac- 
cording to  the  decision  of  the  circuit  court  for  this  circuit,  in  the  case  of 
Sharon  v.  Tem/y  3b  Fed.  Rep.  337,  the  decision  of  the  court  which  first 
acquires  jurisdiction  of  the  parties  will  prevail,  although  rendered  after 
the  decision  of  the  court  which  last  assumed  jurisdiction.  That  case 
is  directly  in  point  as  to  the  question  concerning  the  jurisdiction  of  the 
two  courts  to  determine  the  validity  of  this  mortgage.  It  is  exactly  the 
same  in  principle.  It  was  a  proceeding  to  determine  the  validity  of  a 
paper  writing  alleged  to  be  a  marriage  contract.  Sharon  first  brought 
an  action  in  the  United  States  court  alleging  that  Miss  Hill  had  posses- 
sion of  a  paper  writing  purporting  to  be  a  marriage  contract  with  him- 
self, which  she  was  proposing  to  use  for  the  purpose  of  proving  the  fact 
of  a  valid  marriage,  and  under  which  she  proposed  to  claim  a  wife's 
interest  in  his  property,  and  prayed  for  an  injunction  to  prevent  her 
from  asserting  any  rights  under  that  alleged  contract,  and  to  compel  her 
to  surrender  it  to  be  canceled  on  the  ground  that  it  was  a  forgery  and  a 
fraud.  Subsequently  the  defendant  in  that  case  brought  a  suit  in  the 
superior  court  of  San  Francisco  against  Sharon,  based  upon  this  same 
alleged  marriage  contract,  alleging  her  marriage,  and  praying  a  divorce 
and  division  of  property;  and,  using  that  paper  as  evidence  of  the  mar- 
riage, obtained  a  decree  in  her  favor  that  she  was  married  to  Sharon, 
and  should  be  divorced,  and  giving  her  a  share  of  his  estate.  After  that 
judgment  was  rendered  in  the  state  court,  the  case  proceeded  to  final 
judgment  in  the  United  States  court,  and  it  was  there  decided  and  ad- 
judged that  the  paper  was  a  forgery  and  void,  and  an  injunction  was 
issued  as  prayed  for,  and  the  paper  decreed  to  be  canceled.  Subse- 
quently, the  divorce  case  having  been  reversed  by  the  supreme  court  of 


y^ 


Digitized  by 


Google 


GILMOUR  V.  EWING.  659 

California,  (22  Pac.  Rep.  26,)  upon  a  ground  not  affecting  the  validity 
of  the  paper,  on  a  second  trial  the  state  court  refused  to  receive  the 
paper  in  evidence,  or  to  regard  it  for  any  purpose  whatever,  holding 
itself  to  be  bound  by  the  decision  of  the  United  States  court  upon  the 
question  of  its  validity.  Here  the  validity  of  the  paper  evidence  of  a 
contract  is  th^  thing  in  issue.  It  is  the  issue  which  is  attempted  to  be 
raised  by  the  assignee  in  this  case.  He  alleges  that  there  is  a  suit  pend- 
ing in  the  superior  court  of  Pierce  county  for  the  determination  of  fhe 
validity  of  this  mortgage.  I  do  not  think  that  the  pendency  of  a  suit 
in  one  court  is  any  bar  to  a  proceeding  involving  the  same  matter  in 
another  court  having  concurrent  jurisdiction.  If  there  should  happen 
to  be  a  variance  in  the  decisions  of  the  courts,  the  judgment  of  the 
court  which  first  acquired  jurisdiction  would  prevail.  It  seemg  hardly 
worth  while  for  parties  to  go  to  the  trouble  and  expense  of  litigating  the 
same  question  twice,  but  if  they  choose  to  do  so  the  court  has  no  right  to 
deny  them  that  privilege. 

The  remaining  question,  as  to  the  right  of  this  assignee  to  contest  the 
validity  of  the  mortgage  in  this  court,  depends  upon  whether  he  is  in 
fact  an  assignee.  On  the  facts  stated,  I  think  that  he  is  not.  He  al- 
leges that  he  was  duly  appointed  by  a  court  of  competent  jurisdiction. 
If  this  were  an  action  at  law,  that  would  be  sufficient  under  the  Code 
of  this  state;  but  this  is  a  suit  in  equity,  and  the  Code  rules  have  no 
application.  I  think  enough  is  alleged  here  to  show  that  there  has  been 
no  valid  appointment  of  the  assignee  by  the  superior  court. 

The  plea  does  not  set  up  a  common-law  assignment ;  it  is  an  assign- 
ment under  the  statute.  While  it  says  an  assignment  was  made  on 
January  22,  1890,  that  cannot  be  true.  The  only  statute  in  force  at 
that  time  provided  for  such  a  series  of  proceedings  that  the  assignment 
could  not  have  been  completed  until  a  date  later  than  that.  The  act 
provided  for  the  making  of  an  assignment,  but  the  assignment  was.  not 
the  first  thing  the  debtor  had  to  do.  He  had  to  make  his  petition  to 
surrender  his  property,  and  the  assignment  was  not  complete  until  there 
had  been  an  actual  surrender  of  his  property  into  the  hands  of  some  one 
authorized  to  receive  it.  Under  that  law  the  debtor  did  not  name  the 
assignee,  but  simply  petitioned  the  court  Tor  leave  to  surrender  his 
estate  to  his  creditors, .  and  be  discharged  of  his  debts.  Then  the 
creditors  could  meet  and  choose  an  assignee,  and,  in  the  event  of  their 
failing  to  choose  one,  the  court  could  appoint.  The  assignee  was  the  per- 
son authorized  to  receive  the  surrendered  property  and  to  handle  the  assets. 
Section  2046  provided  that,  from  and  after  the  surrender  of  the  property  of 
the  insolvent  debtor,  all  property  of  such  insolvent  should  be  fully  vested 
in  his  assignee  or  assignees  for  the  benefit  of  creditors.  There  was  no 
change  of  property;  that  is,  the  title  was  not  transferred  until  the  sur- 
render. A  surrender  could  not  take  place  until  there  was  some  one 
authorized  to  receive  it.  After  the  title  went  out  of  the  insolvent  debtor 
it  passed  to  and  became  vested  in  the  assignee.  Under  section  2022, 
the  court  was  authorized  to  appoint  a  receiver,  but  the  receiver  was  not 
vested  with  the  authority,  and  could  not  perform  the  functionSi  of  an 
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assignee.  His  appointment  was  merely  of  a  temporary  character,  to 
preserve  the  property  from  being  wasted  pending  the  appointment  of  an 
assignee;  and  of  course  the  title  would  remain  in  the  insolvent  debtor 
until  the  assignee  was  appointed.  So  there  could  not  have  been  an  as- 
signment on  January  22,  1890,  the  day  the  petition  was  filed  by  the 
debtor.  The  order  of  the  court  authorizing  Mr.  Ewing-to  serve  as  as- 
signee was  made  in  April,  1891,  after  the  new  law  had  been  passed  and 
gone  into  effect.  The  new  law  contains  provisions  which  are  inconsist- 
ent with  the  old  law.  Under  the  present  law,  the  only  way  in  which 
an  assignment  can  be  made  is  by  an  instrument  in  writing,  (a  deed,) 
filed  in  the  office  of  the  county  auditor.  The  new  law  repealing  all 
laws  inconsistent  with  itself  supplants  the  provisions  of  the  CJode,  in 
relation  to  assignments.  The  proceedings  begun  under  the  Code,  if 
carried  to  a  point  where  a  transfer  of  title  occurred,  would  I  think 
authorize  the  court  to  complete  the  execution  of  the  trust  under  the  pro- 
visions of  the  Code ;  but,  the  power  to  appoint  the  assignee  under  the 
Code  having  been  cut  off  by  the  new  law,  no  assignee  having  been  ap- 
pointed while  the  old  law  was  in  force,  and  no  transfer  of  the  title  having 
therefore  taken  place,  the  proceeding  fell  with  the  repeal  of  the  old  law. 
The  pleading  does  not  show  an  assignment  made  in  writing  to  any  per^ 
son  named,  or  any  such  compliance  with  the  provisions  of  the  new  law 
as  to  give  the  assignment  any  validity,  so  I  think  the  assignee,  Mr.  Ew- 
ing,  has  no  such  interest  in  the  subject-matter  of  this  mortgage  as  gives 
him  a  right  to  contest  its  validity. 


Oraff  et  al.  v.  Boesch  et  ol. 
(OkwtH  OtHtrif  V.  D.  CaUfarmia.   May  9, 18B8.) 

Appeal— Deoision— Proceedings  Beix>w — Infringement  of  Patent. 

In  a  snit  fop  infringement  the  supreme  court,  reversing  the  decree  below,  eaid, 
in  its  opinion :  "The  complainants  mnst  be  content  with  the  protection  of  an  injtmc* 
tion,  and  a  recovery  of  the  proilts  realized  from  the  inf ringioff  sales. "  Held  ihsL 
on  the  return  of  the  case,  nothing  could  be  allowed  by  way  oi  damages,  nor  ooold 
a  recovery  of  the  profits  be  prevented  on  the  assumption  that  thf  <tupreme  court 
did  not  mean  what  it  said. 

In  Equity.  Bill  by  Albert  Gratf  and  J.  F.  Donnell  against  Emile 
Boesch  and  Martin  Bauer,  for  infringement  of  letters  patent  Ko.  289,- 
671,  issued  December  4,  1888,  to  Carl  Schwintzer  and  Wilhelm  Graff, 
of  Berlin,  Germany,  who  assigned  one  half  thereof  to  J.  F.  Donnell  & 
Co.  of  New  York.  Infringement  was  found  by  the  trial  court,  (83  Fed. 
Rep.  279,)  and  a  decree  was  afterwards  entered  for  damages.  This  de- 
cree was  reversed  by  the  supreme  court,  on  the  questions  of  damages. 
10  Sup.  Ct.  Rep.  378.  On  the  receipt  of  the  mandate  the  cause  was  re- 
ferred to  a  master,  and  the  question  is  now  on  his  report. 

John  H.  Wtter^  for  complainants. 

Jolm  L.  Boone^  for  respondents* 
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McKsNNA,  Circnit  Judge.  This  is  a  suit  for  the  infringement  of  a 
patent  for  lamp  burners,  and  for  damages.  A  decree  was  heretofore  en< 
tered  for  complainants,  adjudging  respondents  guilty  of  infringement,  and 
for  an  injunction  and  damages.  38  Fed.  Rep.  279.  The  supreme 
court  reversed  the  decree  as  to  damages.  10  Sup.  Gt.  Rep.  878.  After 
the  mandate  was  filed,  this  court,  by  Judge  Beatty,  on  motion  of  com- 
plainants, and  after  argument,  made  an  order  referring  the  cause  to  the 
master  in  chancery  "to  take  and  state  a  new  accou.nting.*'  The  master 
has  filed  his  report,  and  complainants  move  on  it,  and  on  the  pleadings, 
records,  and  decision  of  the  supreme  court,  for  a  final  decree  in  their 
favor  for  the  sum  of  $186.20,  profits  realized  by  respondents,  and  for 
the  sum  of  $412.20,  damages,  and  that  the  latter  sum  be  trebled.  The 
decisive  words  of  the  opinion  of  the  supreme  court  reversing  the  decree 
of  this  court  are  as  follows: 

''In  the  state  of  the  case  disclosed  by  this  record,  the  complainants  must 
be  content  with  the  protection  of  an  injunction,  and  a  recoveiy  of  the  profits 
realized  from  the  infringing  sales.  The  decree  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  in  conformity  with  this  opinion." 

At  least  provisionally  interpreting  this  language  as  admitting  further 
proof,  this  court  referred  the  cause  to  the  master  for  a  further  aC/Count- 
ing.  •  It  is,  however,  not  important  to  decide  whether  this  reference  was 
right  or  wrong,  for  the  further  proof  taken  and  reported  is  fruitless  of  ad- 
dition or  change  of  the  facts  upon  which  the  supreme  court  passed,  and 
on  which  it  based  its  decision.  There  were  two  invoices  of  infringing 
burners  imported  and  sold  by  the  respondents,  and  both  were  consid- 
ered and  passed  on  by  the  court,  and  no  new  fact  has  been  proven  in 
regard  to  them.  Mr.  Bauer,  one  of  the  respondents,  was  sworn  by  com- 
plainants, and  while  there  was  some  confusion  in  his  direct  testimony 
caused  by  the  identity  of  names  of  difierent  burners,  on  cross-examina- 
tion he  said  that,  since  his  testimony  in  the  accounting  on  the  main 
case,  he  had  not  purchased,  or  bought,  or  had  on  sale,  any  of  the  class 
of  burners  with  a  cap  on.  The ''  cap  '*  constitutes  the  infringement.  Mr. 
Graff,  one  of  the  complainants,  testified  that  he  had  seen  Mitrailleuse 
burners  in  Mr.  Boesch's  window.  Afterwards  he  called  them  "Diamond 
burners  "  but  he  said,  "If  there  is  a  cap  on  I  don't  know."  The  burners 
were  called,  indifierently,  "Mitrailleuse"  or  "Diamond;"  sometimes 
"Diaroant. "  Mr.  Boesch,  one  of  the  respondents,  called  on  his  own  be- 
half, testified  that  he  had  sold  no  burners  since  the  filing  ^f  the  master's 
report  in  which  a  half  cap  or  any  part  of  a  cap  was  used,  nor  had  he 
imported  any  since  that  time.  All  the  imported  ones  were  without 
caps.  Against  this  direct  testimony  I  see  nothing  in  the  record — and  I 
have  carefully  considered  it — to  justify  an  inference  of  other  sales  than 
those  passed  on  by  the  supreme  court.  The  complainants,  therefore, 
for  indemnity  "must  be  content,"  to  use  the  language  of  the  court,  "with 
a  recovery  of  the  profits  realized  from  the  infringing  sales."  These  are 
found  by  the  master  to  amount  to  $186.20.  But  respondents  say  that 
complainants,  at  the  first  accounting,  waived  the  recovery  of  profits,  and 
cannot  now  claim  them.     The  supreme  court,  howeveri  decides  that 
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complainants  are  entitled  to  recover  them,  and,  to  avoid  the  plain  lan- 
guage of  the  decision,  respondents'  counsel  urges  that  the  question  of 
profits  and  the  fact  of  waiver  were  not  before  the  court.  This  is  a  mis- 
take.    In  the  opening  sentences  of  the  opinion  the  court  say: 

"The  case  went  to  a  master,  who  reported  ♦  ♦  ♦  that  the  appellees 
bad  sustained  damages  to  the  extent  of  $2,970.50,  and  that  thej  waived  all 
claims  to  the  protils  realized  by  the  infringement.'' 

The  court,  therefore,  was  manifestly  inquisitive  and  considerate  of  the 
whole  record,  and,  having  decided  in  its  final  judgment  that  the  com- 
plainants are  entitled  to  "  a  recovery  of  the  profits  realized  fix)m  the  infring- 
ing sales,"  this  court  must  execute  its  mandate,  and  cannot  evade  it  by 
assuming  that  the  court  does  not  mean  what  it  says.  Complainants, 
therefore,  are  entitled  to  a  final  decree  for  the  sum  of  $186.50,  profits 
realized  by  respondents  on  infringing  sales,  and  costSi  and  it  is  so  or- 
dered* 


Western  Union  Tel.  Co.  d  al.  v.  Amerioan  Bell  Tel.  Go. 

iCircuU  Court,  P.  MauacfvutetU.    May  98, 1809L) 
No.  1,948 

Bquitt  PRAcmcie— Dibmibbal  bt  Plaiittiff— Mabtbr's  Rbport. 

At  a  hearing  before  a  master  It  waa  agreed  that,  prior  to  the  filing  of  his  report, 
a  draft  should  be  submitted  to  counsel.  In  order  that  they  might  present  objeoUons 
thereto.  The  master,  however,  inadvertently  filed  the  report  without  so  doing. 
Subsequently  he  withdrew  it  by  consent  of  counsel,  other  proceedings  were  had 
before  him,  and  objections  were  presented  to  the  report.  Held,  that  the  cause 
stood  as  if  no  report  had  ever  been  filed,  and  that  defendant  had  acquired  no  such 
right  as  would  exclude  the  operation  of  the  general  rule  that,  where  defendant  de- 
mands no  affirmative  relief,  complainant  may,  upon  paying  costs,  dismisa  his  bill 
at  any  Ume  before  interlocutory  or  final  decree. 

In  Equity.  Bill  by  the  Western  Union  Telegraph  Company  and  others 
against  the  American  Bell  Telephone  Company  for  discovery  and  ac- 
counting. Heard  on  motion  of  complainants  to  dismiss  without  preju- 
dice.    Granted. 

Joeiah  H,  Benton^  Jr,j  for  complainants. 

William  0.  Ruaadl  and  £.  Rockwood  HoaVj  for  defendant. 

Colt,  Circuit  Judge.  This  case  was  heard  on  motion  of  complain- 
ants to  dismiss  the  bill  without  prejudice,  on  payment  of  costs.  On  No- 
vember 16,  1883,  the  complainants  filed  the  present  bill  against  the  de- 
fendant, praying  for  discovery  and  account,  under  a  certain  contract 
The  defendant  answered,  denying  the  equities  of  the  bill.  The  com- 
plainants then  filed  a  general  replication.  On  May  28,  1886,  the  case 
was  referred  to  a  master  by  agreement  of  counsel,  and  the  following  order 
was  made  by  the  court: 

"And  now,  to  wit.  May  28*  1886,  upon  agreement  of  parties  filed,  it  is  o^ 
dftrad  that  the  above-named  cause  be  referred  to  Hon.  John  Lowell  as  master 
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to  hear  the  parties  and  report  the  facts,  with  such  part  of  the  testimony  as 
either  party  shall  request,  and  his  rulings  on  any  g.uestions  of  law  arising  in 
the  case. " 

An  examiner  was  subsequently  appointed  and  testimony  was  taken 
by  both  parties.  This  evidence  was  submitted  to  the  master,  and  oral 
arguments  were  made  before  him  by  counsel  and  printed  briefs  filed. 
At  the  hearing  before  the  master,  it  was  agreed  that,  prior  to  the  filing 
of  his  report,  a  draft  report  should  be  submitted  to  counsel,  in  order  that 
they  might  present  objections  thereto.  On  February  19,  1890,  the  master 
filed  a  report,  without  having  submitted  the  same  to  counsel.  The  next 
day,  upon  being  reminded  of  the  agreement  of  counsel,  he  withdrew  the 
report  from  the  files  of  the  court,  and  counsel  entered  into  the  following 
stipulation:  "It  is  agreed  that  the  paper -filed  in  this  case  as  the  mas- 
ter's report  shall  be  taken  into  his  custody,  and  considered  as  not  filed, 
with  all  accompanying  documents."  Thereupon  the  draft  report  was  re- 
turned by  the  clerk  to  the  master.  Thirty  days  were  then  allowed  by  the 
master  to  each  party  to  submit  objections  to  the  report,  and  the  time  was 
subsequently  extended  to  April  25th.  Upon  that  date  the  complainants 
applied  to  the  master  for  time  to  take  further  testimony.  This  application 
the  master  refused,  and  ordered  that  all  objections  to  the  draft  report 
should  be  made  on  or  before  May  7th.  On  that  day  the  complainants 
made  another  application  to  take  further  evidence,  which  the  master  de- 
nied, and  ordered  that  objections  to  the  draft  report  should  then  be 
made.  Thereupon  objections  to  the  report  were  filed  with  the  master, 
the  counsel,  for  the  complainants  filing  their  objections  under  protest. 
On  June  1st  the  complainants  filed  their  motion  to  dismiss  the  bill  with- 
out prejudice,  upon  payment  of  costs.  On  June  3d  the  complainants 
requested  the  master  to  take  no  further  action,  and  make  no  report  in 
the  case,  pending  the  decision  of  their  motion  to  dismiss.  On  August 
11th  the  master  filed  his  report  in  court,  with  all  the  evidence  and  ac- 
companying documents. 

Upon  the  foregoing  statement  of  facts,  I  do  not  think  there  can  beany 
question  as  to  the  time  when  the  master's  report  must  be  considered  as 
filed.  Under  the  agreement  of  counsel,  and  by  the  subsequent  action 
of  the  master,  no  report  was  actually  filed  until  August  11th.  What- 
ever was  done  February  20th  with  respect  to  filing  the  report  was  an 
inadvertence  on  the  part  of  the  master,  and  can  afioct  in  no  way  the 
rights  or  standing  of  the  parties  to  this  suit.  In  the  consideration  of 
this  motion  I  must  treat  the  master's  report  as  not  filed  until  August 
11th,  or  more  than  two  months  after  the  filing  of  complainants'  motion 
to  dismiss. 

We  have,  therefore,  this  single  proposition  to  decide:  whether,  under 
these  circumstances,  the  complainants  are  entitled  to  dismiss  their  bill 
without  prejudice,  upon  payment  of  costs;  and  this  is  a  question  purely 
of  equity  practice.  It  is  admitted  that,  under  equity  rule  90,  this  court 
is  governed  by  the  equity  practice  of  the  high  court  of  chancery  of  Eng- 
land as  it  existed  in  1842,  the  time  bf  tlie  adoption  of  the  rule.  Under 
that  practice,  the  general  rule  was  that  a  complainant  might  dismiss  his 
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bill  tipon  payment  of  costs  at  any  time  before  interlocutory  or  final  de- 
cree, and  this  has  been  the  general  practice  both  in  the  federal  and  state 
courts.  There  are,  however,  certain  well-recognized  exceptions  to  this 
rule,  and  the  question  which  arises  upon  this  motion  is  whether  the  de- 
fendant comes  within  any  of  these  exceptions.  These  exceptions  are 
based  upon  the  principle  that  a  complainant  should  not  be  permitted  to 
dismiss  his  bill  when  such  action  would  be  prejudicial  to  the  defendant. 
But  this  does  not  mean  that  it  is  within  the  discretion  of  the  court  to 
deny  the  complainant  this  privilege  under  any  circumstances,  where  it 
might  think  such  dismissal  would  work  a  hardship  to  the  defendant,  as, 
for  example,  where  it  might  burden  him  with  the  trouble  and  annoy- 
ance of  defending  against  a  second  suit;  but  it  means  that  if,  during  the 
progress  of  the  case,  the  defendant  has  acquired  some  right,  or  if  he 
seeks  or  has  become  entitled  to  affirmative  relief,  so  that  it  would  work 
an  actual  prejudice  against  him  to  have  the  case  dismissed  then,  the 
complainant  will  not  be  permitted  to  dismiss  his  bill.  To  hold  otherwise 
would  be  to  do  away  with  the  general  rule  altogether,  and  to  make  the 
question  simply  one  of  discretion  on  the  part  of  the  court.  Where  is- 
sues are  framed  out  of  chancery,  and  decided  by  a  jury,  that  would  be 
such  a  determination  of  the  case*as  to  forbid  the  complainant  to  dismiss 
his  bill  without  prejudice,  because  the  defendant  has  acquired  a  new 
right;  and  so  where  a  master  has  filed  his  report,  and  his  findings  are 
against  the  complainant,  I  do  not  think,  for  the  same  reason,  he  should 
be  allowed  to  dismiss  his  bill.  Again,  where  the  defendant  has  filed 
a  cross  bill,  or  where  he  seeks  affirmative  relief  in  his  answer,  or  where, 
without  specifically  asking  for  affirmative  relief  in  his  answer,  the 
evidence  discloses  that  he  is  entitled  to  such  relief,  these  are  instances 
where  the  complainant  should  not  be  allowed  to  dismiss  his  bill*  But 
where  there  has  been  no  interlocutory  or  final  decree,  and  no  determina- 
tion of  the  cause  in  any  way,  and  the  defendant  seeks  no  affirmative  re- 
lief, or,  in  other  words,  where  the  bringing  of  another  suit  will  merely 
submit  him  to  the  annoyance  of  a  second  litigation,  the  complainant  has 
a  right  to  dismiss  his  bill  without  prejudice,  upon  payment  of  costs. 

Upon  the  facts  presented  in  this  case,  I  do  not  think  the  defendant 
comes  within  any  -of  the  exceptions  to  the  general  rule.  It  is  not  con- 
tended that  the  defendant  seeks  any  affirmative  relief  in  this  case,  and 
therefore  that  class  of  exceptions  requires  no  further  consideration.  The 
only  question  is  whether  there  has  been  any  such  determination  in  the 
case  as  to  confer  on  the  defendant  some  new  right.  If  the  master  had  filed 
his  report  before  the  motion  to  dismiss,  the  situation  would  have  been 
different;  but,  as  the  case  stood  on  June  1,  1891,  when  the  complain- 
ants filed  their  motion  to  dismiss,  there  had  been  no  determination  by 
the  court  or  by  the  master  in  this  cause.  The  draft  report  submitted  to 
counsel  by  the  master  was  in  no  sense  a  determination  in  the  cause. 
He  might  have  modified  or  wholly  reversed  his  findings  upon  the  pres- 
entation of  objections  by  counsel.  Until  his  ultimate  conclusions  were 
embodied  in  a  final  report,  and  filed  in  court,  he  had  in  fact  legally 
made  no  findings,  and  the  present  case  is  no  dififeient  from  what  it  would 
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have  been  if  the  complainants  had  moved  to  dismiss  their  bill  before  ref- 
erence to  the  master,  or  bad  moved  to  dismiss  some  time  during  the  hear- 
ing before  the  master  and  before  the  submission  of  his  draft  report. 

It  seems  to  me  that  this  case  is  quite  parallel  with  the  leading  case  of 
Carrington  v.  Hotty^  1  Dickens,  280,  where  the  plaintiff  filed  his  bill  to 
establish  his  right  to  certain  estates,  and  an  issue  to  a  jury  was  directed. 
The  plaintiff  then  moved  to  dismiss  his  bill,  with  costs,  and  the  defend- 
ant applied  to  have  the  order  granting  this  motion  set  aside*  Lord 
Hardwicee  said: 

"There  hath  not  been  any  determination.  The  directing  of  an  issue  is 
merely  to  satisfy  the  conscience  of  the  court  prefatory  to  giving  judgment. 
That  issue  hatli  not  been  tried,  and  till  there  hath  been  a  determination,  I 
bold  a  plaintiff  may,  in  any  stage  of  the  cause,  apply  to  dismiss  his  bill,  upon 
payment  of  costs.  Had  tliere  been  a  decree,  it  would  have  been  otherwise. 
So,  IHsewise*  it  would  have  been  had  the  issue  been  tried  and  a  verdict  in 
favor  of  the  defendant. " 

Wliile  it  cannot  be  said  that  the  authorities  are  entirely  harmonious, 

1  think  the  leading  cases  in  this  country  and  in  England  support  the 
views  herein  expressed.     Carriiigton  v.  HoUy.  supra;  Handford  v.  Stories 

2  Sim.  &  S.  196;  WhiU  v.  Lord  Westmeath,  Beat.  174;  CuHis  v.  Uoyd,  4 
Mylne  &  C.  194;  Bluck  v.  Colnagki^  9  Sim.  411;  Booth  v.  LeycesUr^  1 
Keen,  247;  Coofper  v.  Leum^  2  Phil.  Ch.  178;  Chicago&A.  R.  Co,  v.  IMxm 
RoUiiig  Mm  Cb.,  109  U.  S.  702,  3  Sup.  Ct.  Rep.  694;  Badger  v.  Badget*, 
1  Qiff.  237;  American  Zylmite  Co.  v.  CelluUnd  Manufg  Co.,  32  Fed.  Rep. 
809;  Stewns  V.  The  Railroads^  4  Fed.  Rep.  97;  Electrical  AccvmviaJUyr  Co.  v. 
Brmh  EU4iric  Co.,  44  Fed.  Rep.  602;  Cmner  v.  Drake,  1  Ohio  St.  167; 
Cozzensv.  SisBon,  5  R.  I.  489;  Daweon  v.  Amey,  40  N,  J,  Eq.  494, 4  Atl. 
Rep.  442;  Saykr^s  Appeal,  39  Pa.  St.  495;  Oummine  v.  Bennetts  8  Paige, 
79;  Vaneman  v.  FavrbroOier,  7  Blackf.  641;  WaJtt  v.  Crawford,  11  Paige, 
470;  BuUock  v.  ZOL&y,  6  N.  J.  Eq.  77;  Babb  v.  Mackey,  10  Wis.  314;  Sey- 
mour V.  Jerome,  Walk.  (Mich.)  866. 

The  motion  to  dismiss  the  biU  without  prejudice,  upon  payment  of 
costs,  is  granted. 
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Seumes  v.  Whitnkt. 

(Circuit  Couf%  E.  D,  Louisiana,   June  %  IBOI.) 
Na  12,018. 

L  JuRT8i>ionoN  ov  CiRoniT  Ck>nBT^SniT  AOAnrsT  NoNRBsmaHT  Apmiuhtiiaki^ 
Appointment  bt  Dombstio  Ck>UBT. 

Tbe  circuit  court  of  the  United  States  in  Louisiana  has  jurisdiction  of  a  suit  \/f 
an  attorney  residing  in  that  state  ag^ainst  a  nonresident  administrator  appointed  by 
a  Louisiana  court,  to  enforce  an  attorney's  lien  on  a  judgment  recovered  by  the  al> 
tomey  for  the  administrator. 

9l  Sjlmb-^ubisdiotion  07  Statb  Coubt. 

ISuch  jurisdiction  is  not  affected  by  the  fact  that  the  state  lawsgire  «xoliulft 
jurisdiction  of  such  a  suit  to  the  probate  court  of  the  state. 

8.  Attornbt's  Libn— Contingent  Fbbs. 

A  contract  made  by  an  attorney  with  the  tutor  and  tutrix  of  minor  heirs  for  a 
contingent  fee  of  10  per  cent,  on  the  recovery,  if  any,  in  a  suit  brought  by  the  at- 
torney to  enforce  a  claim  of  the  heirs,  there  being  no  means  of  paving  counsel  fees 
except  out  of  the  recovery,  is  valid,  and  entitles  the  attorney  to  alien  on  the  reoov- 
ery  of  his  fee. 

In  Equity,  Suit  by  Thomas  J.  Semmea  against  W.  W.  Whitney, 
administrator  of  the  succession  of  Myia  Clark  Gaines,  to  enforce  an  at^ 
tomey's  lien.     Decree  for  plaintiff. 

7^.  J.  Semmea,  for  complainant. 

Rouse  &  Oranty  for  defendant. 

Billings,  J)istrict  Judge.  This  is  a  suit  in  which  an  attorney  at  law 
who  conducted  the  case  for  the  plain tifif,  terminating  in  a  judgment  in 
her  favor,  sues  in  equity  to  recover  his  fee,  and  have  it  declared  to  be  a 
lien  upon  the  judgment. 

The  first  question  is  as  to  jurisdiction.  The  plaintiff  is  a  citizen  of 
Louisiana,  and  the  defendant,  though  administrator  of  an  estate  who  is 
appointed  by  the  Louisiana  mortuary  court,  is  a  citizen  of  Massachu* 
setts.  The  case  of  Rice  v.  HouetoUy  13  Wall.  66,  is  conclusive  as  to  the 
question  of  general  jurisdiction,  t.  «.,  it  settles  the  law  to  be  that,  the 
parties  being  citizens  of  different  states,  jurisdiction  is  not  defeated  be- 
cause one  is  administrator  appointed  by  the  courts  of  the  state  of  which 
the  other  is  a  citizen.  Code  Proc.  La.  arts.  924,  983,  undoubtedly  give, 
so  far  as  the  courts  of  the  state  of  Louisiana  are  concerned,  exclusive  juris- 
diction to  the  probate  court.  But  this  state  legislation  has  no  effect  to 
prevent  the  circuit  courts  of  the  United  States  from  exercising  jurisdio 
tion.  That  jurisdiction  springs  from  the  putting  into  operation  by  con- 
gress the  constitution  of  the  United  States,  and  cannot  be  impaired  by 
the  states.  Lavn-ence  v.  Ndeouy  143  U.  S.  216,  223,  12  Sup.  Ct.  Sep. 
'  440,  and  Payne  v.  Hook,  7  Wall.  426.  This  court  has  jurisdic  on,  and 
can  render  a  decree  which  would,  as  to  the  amount  of  the  debt  and  the 
existence  of  the  lien,  conclude  the  administrator  and  the  su  ^cession. 
The  lien,  being  that  of  a  solicitor  who  has  recovered  a  judgme  it,  upon 
that  judgment  springs  both  from  the  doctrine  of  the  equity  cc  irts  and 
from  a  statute  of  the  state  of  Louisiana.  The  lien  gives  almo  t  a  pro- 
prietary interest  in  the  judgment.  It  would  be  only  the  residi  e  of  the 
judgment,  after  deducting  the  amount  of  the  solicitor's  fee,  whio  i  would, 
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in  the  ordinary  course  of  things,  be  paid  over  by  the  plaintiff  to  the  suc- 
cession. In  ease  of  the  insolvency  of  the  succession,  even  if  the  probate 
court  might  have  to  determine  the  rank  or  priority  of  the  lien  as  be- 
tween the  complainant  and  the  holders  of  other  privileges,  the  effect  of 
the  judgment  would  still  be,  beyond  all  controversy,  to  fix,  as  between  the 
plaintiff  and  the  succession,  the  amount  due  and  the  lien  upon  the  spe- 
cific thing,  the  judgment.  A  strong  effort  was  made  in  the  argument  to 
distinguish  this  case  from  those  where  jurisdiction  has  been  maintained, 
because,  in  this  case,  the  contract  sued  upon  was  made,  and  the  whole 
work  under  it  performed,  after  the  death  of  the  intestate;  the  force  of  the 
argument  being  that  the  mortuary  court  would  so  much  more  properly 
deal  with  a  case  which  had  entirely  arisen  under  its  administration  of  an 
estate.  But  this  argument  is  overcome,  as  is  the  state  statute,  by  the 
force  of  the  paramount  law  of  the  United  States  found  in  the  constitution 
as  put  in  force  by  congress.     The  court,  in  my  opinion,  has  jurisdiction. 

As  to  the  case  on  the  merits.  The  suit  is  brought  on  a  contract  made 
between  the  complainant  and  the  natural  tutor  and  tutrix  of  the  minor 
heirs.  For  aiding  in  conducting  this  case  in  this  court  and  in  the  supreme 
court  the  complainant  was  to  receive,  in  money  or  bonds,  10  .per  centum 
of  the  amount  recovered.  The  agreement  as  to  the  facts  upon  which  the 
case  has  been  submitted  contains  the  following:  "When  the  contracts' 
were  made  with  the  complainants,  the  estate  of  Mrs.  Gaines  had  no 
means  of  payment  of  counsel  fees  or  expenses  other  than  recovery  in  said 
suit;  ^'  that  is,  the  suit  in  which  the  employment  was  had.  With  this 
fact  in  the  record,  the  power  to  make  a  contract  fixing  a  contingent  fee 
would  seem  to  necessarily  exist  in  those  who  administered  the  estate, 
as  there  was  nothing  but  a  contingent  fee  which  could  be  promised.  In 
Taylor  v.  Bemiss^  110  U.  S.  44,  3  Sup.  Ct.  Rep.  441,  the  court  declare 
the  validity  of  just  such  a  contract  made  with  a  tutrix  in  Ijouisiana,  in 
these  words: 

**The  bill  of  the  minor  heirs  states  that  Mrs.  fiemiss  had  been  appointed  by 
the  proper  court  in  Louisiana  natural  tutrix  of  these  children.  We  are  of 
opinion  that  this  appointment  made  it  her  duty  to  take  the  necessary  steps  to 
obtain  this  money  from  the  United  States,  and  that,  whether  the  suit  was 
brought  in  her  own  name,  or  in  hers  jointly  with  her  children,  she  was  equally 
bound  to  prosecute  it  with  diligence,  and  to  do  all  that  was  necessary  to  re- 
cover the  money.  It  would  be  a  queer  condition  of  the  law  if,  while  it  im- 
posed this  obligation  upon  her,  it  gave  her  no  authority  to  employ  counsel  to 
prosecute  the  claim  before  the  only  legal  tribunal  which  could  allow  it;  and, 
if  she  could  employ  counsel,  it  follows,  as  a  matter  of  course,  she  could  make 
a  contracts  for  the  amount  of  their  compensation.  This  agreement  would 
bind  her  as  tutrix  as  well  as  in  her  individual  right,  and  it  is  in  both  char- 
acters she  professes  to  contract.  Such  undoubt^ly  is  the  law  of  Louisiana, 
which  must  govern  as  to  her  powers  as  tutrix,  since  it  is  there  she  was  ap- 
pointed, and  there  both  she  and  her  children  resided  when  she  made  the  agree- 
ment with  Taylor  and  Wood.  Of  her  authority  to  make  such  a  coi^tract  as 
tutrix  w«  have  no  doubt. " 

This  would  be  the  ruling  of  the  court,  unless  the  evidence  as  to  what 
was  a  reasonable  or  just  compensation  is  such  as  to  make  the  contract* 
seem  unconscionable,  or  to  excite  the  suspicion  of  fraud  or  the  want  of 
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due  attention  to  the  matter  of  the  contract  on  the  part  of  the  tator  and 
tutrix.  This  testimouy  consists  of  the  whole  record  of  the  case  in  which 
the  fee  is  claimed  to  have  been  earned,  and  the  statements  of  Mr.  Bene- 
dict and  Prof.  Denis.  One  of  these  gentlemen  fixes  the  amount  of  a  rear 
sonable  fee  for  Mr.  Semmes  and  Mr.  Goldthwaite,  each,  at  6  per  cent 
of  the  recovery;  the  other,  at  10  per  cent.  Mr.  Benedict  does  not  seem 
to  have  had  his  attention  particularly  called  to  the  fact  that  the  fee  was 
aecessarily  contingent.  There  has  therefore  been  no  case  made  upon 
iie  proofs  which  would  authorize  a  court  of  equity  to  look  upon  the 
imount  of  the  contract  compensation  as  inequitable.  My  conclusion, 
iherefore,  is  that  the  complainant  must  have  a  decree  for  10  per  cent,  of 
the  amount  recovered  according  to  the  terms  of  the  contract,  as  the  pay- 
ment shall  be  made  in  money  or  bonds,  with  the  lien  upon  the  judg- 
ment as  prayed  for  in  the  bill  of  complaint. 


QOLDTHWAITB  V.  WBTnUEt. 
{ClircuiU  C<na%  E.  D.  LouiHana.   Jnna  fl;  ISOft.) 

No.  ta.ow. 

AiroRVvrs— Valtditt  of  CoirrnroBNT  Febs. 

A  contract  had  been  made  between  an  attomerat  law  and  the  tnieaiate  f or  a 
fixed  fee.  Subsequently,  and  after  the  death  of  the  Intestate,  the  attorney  made 
a  new  bargain  with  the  representatives  of  the  estate,  by  whion  there  was  snbsti' 
tnted  for  tne  fixed  fee  a  contingent  fee  of  10  per  cent,  of  the  amount  reoofvered. 
Held  that,  for  the  reasons  given  In  the  foregoing  case,  the  second  agreement  was 
valid. 

In  Equity.  Suit  by  Alfred  Qoldthwaite  against  W.  W.Whitney,  ad- 
ministrator of  the  succession  of  Myra  dark  Gaines,  to  enforce  an  atto^ 
ney's  lien.     Decree  for  plaintifif. 

Thoi.  J.  SemmeSy  for  complainant. 

Rouae  &  Orant^  for  defendant. 

Billings,  District  Judge.  The  facts  in  this  case  are  the  same  as  ta 
the  preceding,  (50  Fed.  Rep.  666,)  except  that  Mr.  Gtoldthwaite  had 
been  employed  during  the  lifetime  of  the  intestate,  and  had  a  contmot 
for  an  absolute  sum,  $50,000,  for  which  the  contingent  fee  of  10  per 
cent,  was  substituted  by  a  contract  made  by  him  and  the  tutor  and  tutzix 
of  the  heirs  after  the  death  of  Mrs.  Qaines.  I  think  the  same  rules  of 
law  govern  the  two  cases  as  to  the  validity  of  the  contract,  and  that  then 
must  be  the  same  judgment  in  this  as  in  the  preceding  case. 
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United  States  r.  Bbaddock. 

(CircuU  Court.  5.  D,  Calijwnia.    May  28, 1S89.) 
No.  310. 

1.  PuBLio  Lasds— Timbbb  EiVTsiBS— Rbtusal  of  Cbrtxtigatb. 

In  a  suit  by  the  government  to  restrain  defendant  from  cnttlnff  timber  from  a 
quarter  section  of  public  land,  defendant  filed  a  crossbill  alleging  tbat  he  had  made 
application  to  purchase  the  land  in  question  under  the  stone  and  timber  act,  (20  St^ 

fc89,)  and  complied  with  all  the  statutorr  requirements  in  that  respect;  but  upon 
nder  of  the  purchase  mooev  th&  local  land  officers  refused  the  tender,  and  de- 
clined to  issue  a  certificate  of  entry  and  purchase.    Held,  that  defendant  had  ao- 
auired  no  vested  interest  In  the  land,  and  the  government  was  entitled  to  with- 
raw  it  from  sale.    The  ToaemUe  VaUey  Case,  15  WalL  77,  followed. 
Sl  Baxe— iKJUNonoN— SnmciBNOT  ov  Cross  Biuu 

The  cross  bill  having  failed  to  show  that  the  cross  complainant  was  prevented 
from  entering  the  land  by  reason  of  any  fault  on  the  part  of  the  land  officers,  the 
rule  that  where  one  oifers  to-do  anything  upon  which  the  acquisition  of  a  right  de- 
pends, and  is  prevented  by  the  fault  of  the  other  side,  had  no  application  to  the 
case.  An  allegation  that  such  officers  combined  to  deprive  cross  complainant  of 
the  land,  without  stating  the  acts  done  or  omitted  in  pursuance  of  the  combination, 
was  insufficient  to  make  the  rule  applicable. 

In  Equity.  Suit  by  the  United  States  against  Walter  Braddock  to 
restrain  defendant  from  cutting  timber  on  public  land.  Cross  bill  by 
defendant,  setting  up  an  application  to  purchase  the  land  and  compli- 
ance with  statutory  requirements,  and  alleging  a  wrongful  refusal  of  the 
land  officers  to  issue  a  certificate  of  entry  and  purchase.  Heard  on  de- 
murrer to  the  cross  bill.     Demurrer  sustained. 

M.  T.  AUm,  U.  8.  Atty. 

H.  (?•  EHUony  for  defendant 

Ross,  District  Judge.  This  suit  was  commenced  to  obtain  an  injuno- 
tion  restraining  the  defendant  from  cutting  timber  from  a  certain  quar- 
ter section  of  timber  land  situated  in  township  16  S.,  range  26  E., 
Mount  Diablo  base  and  meridian,  of  which  the  bill  alleges  the  govern- 
ment is,  and  since  the  acquisition  of  California  has  been,  the  owner  in 
fee.  The  defendant  filed  an  answer  to  the  bill,  and  also  a  cross  bill,  to 
which  the  government  interposed  a  demurrer,  now  for  disposition.  The 
cross  bill,  in  effect,  alleges  that  on  the  6th  day  of  October,  1885,  the 
land  in  question  was  surveyed  unappropriated  timber  land  of  the  United 
States,  and  open  to  sale  under  the  terms  and  provisions  of  the  act  of 
congress  of  June  3,  1878,  (20  St.  p.  89,)  known  as  the  ^'Timber  and 
Stone  Act; "  that  on  that  day  cross  complainant  had  the  necessary  quali- 
fications to  enter  and  purchase  the  land,  and  did  then,  pursuant  to  law 
and  the  regulations  of  the  land  department,  make  application  to  pur- 
chase it,  by  presenting  to  the  register  of  the  land  office  of  the  district  in 
which  the  land  is  situate  his  affidavit,  in  duplicate,  setting  forth  the 
statutory  requirements,  and  which  was  in  all  things  true;  that  upon  the 
filing  of  the  affidavit  the  register  posted  a  notice  of  the  application  to 
purchase  in  the  land  office  for  the  period  of  60  days,  and  furnished  the 
cross  complainant,  as  such  applicant,  a  copy  thereof  for  publication  in 
the  newspaper  published  nearest  the  location  of  the  land,  which  notice 
the  applicant  caused  to  be  so  published  continuously  for  60  days;  that 
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upon  the  last  day  appointed  in  the  notice,  which  was  not  less  than  60 
nor  more  than  90  days  from  its  first  publication,  cross  complainant 
furnished  to  the  register  satisfactory  evidence  that  the  notice  was  pub- 
lished as  required  by  law,  and  that  at  the  same  time  cross  complainant, 
as  such  applicant,  "presented  proofs  from  at  least  two  disinterested  wit- 
nesses that  the  said  land  was  of  the  character  contemplated  in  the  said 
act  of  congress;  that  it  was  unoccupied,  and  without  any  improvements; 
that  it  apparently  contained  no  valuable  deposit  of  gold,  silver,  cinna- 
bar, copper,  or  coal;  that  at  the  hearing  no  contestant  or  objector  ap- 
peared; that  your  orator  further  presented  then  and  there  a  supple- 
mental affidavit,  at  the  request  of  the  said  register,  reciting  again  the 
facts  of  his  first  affidavit,  as  aforesaid,  and  showing  that  he  had  not  in 
the  interval  incumbered  the  said  land,  nor  made  any  agreement  or  con- 
tract so  that  his  entry  thereof  would  benefit  any  one  else,  and  that  the 
money  then  and  there  tendered  by  your  orator,  as  hereinafter  stated, 
was  veritably  his  own,  and  not  borrowed  for  the  purpose  upon  the  said 
land;  which  said  affidavits  and  proofs,  so  presented  and  made  as  afore- 
said, were  true  in  every  particular,  and  were  received,  accepted,  filed, 
and  approved  by  the  said  register,  and  were  then  and  there  declared  to 
be,  and  were  in  fact,  satisfactory  to  both  the  roister  and  receiver  of 
said  land  office;  that  then  and  there,  and  on,  to  wit,  the  year  last  afore- 
said, at  the  land  office  aforesaid,  your  orator,  as  such  applicant,  ten- 
dered to  Tipton  Lindsey,  then  and  there  being  the  receiver  of  the  said 
land  office,  the  full  sum  of  $410  in  gold  coin  of  the  United  States,  in 
payment  for  the  said  land,  that  being  the  price  for  160  acres  of  land,  at 
$2.50  per  acre,  together  with  the  legal  fees  of  the  said  land  office." 
The  cross  bill  further  alleges  as  follows: 

**Tbat  tbe  said  J.  D.  Hyde,  register,  and  the  said  Tipton  Lindsey,  receiver, 
of  the  said  land  office,  combining  and  confederating  together  with  one  A.  J. 
[Wm.  A.  J.]  Sparks,  then  and  there  being  the  commissioner  of  the  general 
land  office  of  the  defendant,  and  all  of  them  pretending  to  act  under  the  au- 
thority of  the  defendant,  but  in  truth  and  in  fact  acting  without  authoritj 
of  law  and  without  any  authority  whatever;  and  the  said  defendant,  com- 
bining and  confederating  with  divers  persons  to  your  orator  unknown,  but 
whose  names  when  discovered  your  orator  prays  may  be  inserted  herein  as 
defendants  to  his  cross  bill,  and  made  parties  hereto,  with  proper  and  apt 
words  to  charge  tliem;  and  contriving  how  to  injure  and  oppress  your  orator, 
and  deprive  him  of  the  said  lands, — the  said  register  refused  to  accept,  exe- 
cute, and  deliver  to  your  orator  a  proper  certificate  for  the  entry  and  purchase 
of  said  land,  or  any  certificate  whatever  of  the  said  entry  and  purchase  by 
your  orator;  and  the  said  receiver  refused  to  execute  and  deliver  to  your  ora- 
tor a  proper  or  any  receipt  for  such  purchase  money  so  tendered  by  your  ora- 
tor as  aforesaid  in  payment  for  the  said  land;  that  thereupon  your  orator 
duly  and  regularly  appealed  from  the  decision  of  the  register  and  receiver  in 
thus  refusing  the  said  tender,  and  in  refusing  to  issue  to  him  a  certificate  of 
the  entry  and  purchase  of  the  said  land;  that  the  said  appeal  was  taken  to 
the  honorable  commissioner  of  the  general  land  office  of  the  United  States  of 
Ajnerica  within  the  80  days  allowed  by  law  therefor;  that  afterwards,  and 
in  said  general  land  office,  such  proceedings  were  had  upon  said  appeal  that 
the  commissioner,  the  Honorable  William  A.  (Lewis  A.)  Groflf,  on  or  about 
the  3l8t  day  of  March,  A.  D.  1891,  then  and  there  being  the  commissioner 
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of  the  general  land  office,  reversed  the  said  decision  of  the  register  and  re- 
ceiver of  the  said  land  office  at  Ylsalia;  but  afterwards,  and  on  or  about  the 
lOth  day  of  April  in  the  jear  1891,  the  Honorable  John  Noble,  then  and  there 
being  the  secretary  of  the  interior  department  of  the  United  States  of  America, 
upon  reference  of  the  said  decision  to  him  from  the  said  commissioner  of  the 
general  laud  office,  refused  to  concur  therein,  and  refused  to  issue  or  recom- 
mend to  be  issued  to  your  orator  a  patent  for  the  said  land,  and  canceled  said 
entry." 

The  act  under  which  the  cross  complainant  applied  to  purchase  the  land 
in  question  is,  as  has  been  said,  that  of  June  3,  1878,  (20  St.  p.  89.) 
By  the  first  section  of  the  act  it  is  provided  that,  subject  to  certain  pro- 
visions not  necessary  to  be  mentioned,  the  surveyed  public  lands  of  the 
United  States  within  the  states  of  California,  Oregon,  and  Nevada,  and 
in  Washington  Territory,  not  included  within  military,  Indian,  or  other 
reservations  of  the  United  States,  valuable  chiefly  for  limber,  but  unfit 
for  cultivation,  and  which  have  not  been  offered  at  public  sale  accord- 
ing to  law,  may  be  sold  to  citizens  of  the  United  States,  or  persons  who 
have  declared  their  intention  to  become  such,  in  quantities  not  exceed- 
ing 160  acres  to  any  one  person  or  association  of  persons,  at  the  mini- 
mum price  of  $2.50  per  acre.  By  the  second  section  it  is  provided  that 
any  person  desiring  to  avail  himself  of  the  provisions  of  the  act  shall 
file  with  the  register  of  the  proper  district  a  written  statement  in  dupli- 
cate, one  of  which  is  to.be  transmitted  to  the  general  land  office,  desig- 
nating by  legal  subdivisions  the  particular  tract  of  land  he  desires  to 
purchase,  setting  forth  that  the  same  is  unfit  for  cultivation,  and  valua- 
ble chiefly  for  its  timber  or  stone;  that  it  is  uninhabited;  contains  no 
mining  or  other  improvements,  except  for  ditch  or  canal  purposes  where 
any  such  do  exist,  save  such  as  were  made  by  or  belong  to  the  appli- 
cant, nor,  as  deponent  verily  believes,  any  valuable  deposit  of  gold, 
silver,  cinnabar,  copper,  or  coal;  that  deponent  has  made  no  other  appli- 
cation under  the  act;  that  he  does  not  apply  to  purchase  the  same  on 
speculation,  but  in  good  faith  to  appropriate  it  to  his  own  exclusive  use 
and  benefit;  and  that  he  has  not,  directly  or  indirectly,  made  any  agree- 
ment or  contract,  in  any  way  or  manner,  with  any  person  or  persons 
whatsoever,  by  which  the  title  which  he  might  acquire  from  the  govern- 
ment of  the  United  States  should  inure,  in  whole  or  in  part,  to  the  ben- 
efit of  any  person  except  himself;  which  statement  must,  be  verified  by 
the  oath  of  the  applicant.  By  the  third  section  it  is  provided  that  upon 
the  filing  of  the  statement,  as  provided  in  the  second  section  of  the  act, 
the  register  shall  post  a  notice  of  the  application,  embracing  a  descrip- 
tion of  the  land,  in  his  office  for  60  days,  and  shall  furnish  the  appli- 
cant a  copy  of  the  same  for  publication  in  a  newspaper  published  near- 
est the  location  of  the  land,  for  a  similar  period;  and  after  the  expiration 
of  the  60  days,  if  no  adverse  claim  shall  have  been  filed,  the  person 
desiring  to  purchase  shall  furnish  to  the  register  satisfactory  evidence 
— Mrat^  that  notice  of  the  application  was  duly  published  as  required ;  sec- 
ondly y  that  the  land  is  of  the  character  contemplated  in  the  act,  unoccu- 
pied and  without  improvements,  other  than  those  excepted,  and  that  it 
apparently  contains  no  valuable  deposit  of  gold,  silver,  cinnabar,  copper, 
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or  coal;  and  upon  payment  to  the  proper  oflBcer  of  the  purchase  money 
of  the  land,  together  with  the  fees  of  the  register  and  receiver,  the  ap- 
plicant may  be  permitted  to  enter  the  land,  and,  on  the  transmiasion  to 
the  general  land  office  of  the  papers  and  testimony  in  the  case,  a  patent 
shall  issue  thereon.  It  is  also  provided  that  effeot  shall  be  given  to  the 
provisions  of  the  act  by  regulations  to  be  prescribed  by  the  commis- 
sioner of  the  general  land  office. 

It  is  perfectly  dear  that  the  mere  filing  of  the  application  to  purchase 
under  this  act  confers  upon  the  applicant  no  right  as  against  the  United 
States,  and  that,  until  the  applicant  has  acquired  a  vested  right  in  the 
land,  it  is  within  the  power  of  the  government  to  withdraw  it  from  sale 
or  make  any  other  disposition  of  it.  The  filing  of  an  application  to  pur- 
chase may  initiate  a  right  to  purchase  as  against  a  subsequent  iapplicant 
for  the  same  privilege,  but  to  say  that  the  initiation  of  such  a  right  im- 
poses an  obligation  on  the  government  to  convey  the  title  is  to  confound 
the  manifest  distinction  pointed  out  by  the  supreme  court  in  the  Yosem- 
ite  Valley  Ca^e,  15  Wall.  77,  between  the  acquisition  of  a  legal  right  to 
the  land  as  against  the  owner,  the  United  States,  and  the  acquisition  of 
a  legal  right  as  against  other  parties  to  be  preferred  in  its  purchase.  "It 
seems  to  us  little  less  than  absurd,"  said  the  Court  in  the  case  dted,  *'to 
say  that  a  settler  or  any  other  person,  by  acquiring  a  right  to  be  pre- 
ferred in  the  purchase  of  property,  provided  a  sale  is  made  by  the  owner, 
thereby  acquires  a  right  to  compel  the  owner  to  sell,  or  such  an  interest 
in  the  property  as  to  deprive  the  owner  of  the  power  to  control  its  dis- 
position.'^ 

There  can  be  no  doubt  of  the  correctness  of  the  doctrine  that  where 
.  one  offers  to  do  everything  upon  which  the  acquisition  of  a  right  de- 
pends, and  is  prevented  by  the  fault  of  the  other  side,  his  right  is  not 
lost  by  his  failure.  It  is  strenuously  urged  by  counsel  for  cross  com- 
plainant that  the  present  case  comes  within  this  principle.  But  the 
difficulty  is  that  the  cross  bill  does  not  show  that  the  cross  complainant 
was  prevented  from  entering  the  land  in  question  by  reason  of  any  fault 
on  the  part  of  the  officers  of  the  land  department  of  the  government. 
Such  a  fault,  if  it  existed,  should  have  been  set  forth.  The  facta  in  re- 
.spect  to  the  matter  should  have  been  stated.  It  is  not  enough  to  charge 
generally,  as  is  done  in  the  cross  bill,  that  the  then  register  and  receiver 
and  commissioner  of  the  land  office  combined  to  deprive  cross  complain- 
ant of  the  land  in  question,  without  stating  the  acts  done  or  omitted  to 
be  done  in  pursuance  of  such  combination.  It  is  alleged  that  the  re- 
ceiver of  the  land  office  refused  to  execute  to  thecross  complainant  a  receipt 
for  the  money  tendered  for  the  land,  and  that  the  register  refused  to^xecute 
to  him  a  certificate  of  entry  or  purchase;  and,  although  there  is  n  >  direct 
averment  of  the  fact,  it  sufficiently  appears — the  pleading  being  t  ken,  as 
it  should  be,  most  strongly  against  the  pleader — that  the  officei  i  of  the 
local  land  office  refused  to  receive  the  money  tendered,  or  to  pei  nit  the 
cross  complainant  to  enter  the  land.  Why,  does  not  appear  from  t  le  cross 
bill.  In  an  opinion  by  the  secretary  of  the  interior  in  regard  to  this 
same  land,  in  connection  with  other  lands,  rendered  April  6    1891, 
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(Copp,  Landowner,  May  1,  1891,  p.  85,)  it  is  said  that  tbe  tender  of 
payment  was  refused,  and  the  application  to  purchase  rejected  by  tbe 
local  officers,  for  the  reason  that  by  telegram  of  December  2  and  letter 
of  December  24,  1885,  the  townships  in  which  the  said  lands  are  situ- 
ate were  suspended  from  entry  or  filing  under  the  land  laws  by  the  com- 
missioner of  the  general  land  office;  thatsuch  suspension  and  withdrawal 
of  the  townships  was  on  account  of  alleged  irregularities  and  fraud  on 
the  part  of  the  claimants;  and  that  this  order  of  suspension  and  with- 
drawal was  not  revoked  as  to  the  townships  in  which  the  lands  in  ques- 
tion are  situate  prior  to  the  acts  of  congress  of  September  25  and  October 
1,  1890,  (26  St.  pp.  478,  650,)  purporting  to  reserve  the  land  in  ques- 
tion, among  other  lands,  for  a  park  and  other  purposes. 

The  matters  thus  stated  in  the  opinion  of  the  secretary  of  the  interior 
cannot,  perhaps,  be  accepted  as  facts  in  passing  upon  the  demurrer  to  the 
cross  bill,  since  that  pleading  omits  all  mention  of  them;  but  it  is  sufficient 
ground  of  objection  to  it  that  they  may  have  constituted  the  reason  why 
the  officers  of  the  land  department  of  the  government  refused  to  receive 
the  cross  complainant's  money  for  the  land,  or  to  permit  him  to  enter  it. 
"The  commissioner  of  the  general  land  office  exercises  a  general  superin- 
tendence over  the  subordinate  officers  of  his  department,  and  is  clothed 
with  liberal  powers  of  control,  to  be  exercised  for  the  purposes  of  justice, 
and  to  prevent  the  consequences  of  inadvertence,  irregularity,  mistake, 
and  fraud,  in  the  important  and  extensive  operations  of  that  officer  for 
the  disposal  of  the  public  domain."  BeU  v.  Heame^  19  How.  262.  And, 
by  the  third  section  of  the  act  under  which  the  application  in  question 
was  made,  the  commissioner  is  expressly  required  to  give  effect  to  its 
provisions  by  regulations  to  be  prescribed  by  him.  As  was  justly  said 
by  the  secretary  of  the  interior  in  the  opinion  to  which  allusion  has  been 
made,  an  application  to  purchase  land  under  the  act  of  June  8,  1878,  is 
certainly,  as  against  the  United  States,  of  no  greater  force  than  a  claim 
initiated  by  settlement  and  residence  upon  and  improvement  of  public 
lands  under  the  provisions  of  the  late  pre-emption  law,  in  respect  to  which 
the  doctrine  is  firmly  established  that  the  power  of  regulation  and  dis- 
position conferred  upon  congress  by  the  constitution  only  ceases  when 
all  the  preliminary  acts  prescribed  by  the  statute  for  the  acquisition  of 
the  title,  including  the  payment  of  the  price.for  the  land,  have  been  per- 
formed by  the  settler.  "When  these  prerequisites  have  been  complied 
with,"  said  the  court  in  the  Yosemite  Case,  supra,  "the  settler  for  the  first 
time  acquires  a  vested  interest  in  the  premises  occupied  by  him  of  which 
he  cannot  be  subsequently  deprived.  He  is  then  entitled  to  a  certificate 
of  entry,  from  the  local  land  officers,  and  ultimately  to  a  patent  for  the 
land  from  the  United  States.  .Until  such  payment  and  entry  the  acts  of 
congress  give  to  the  settler  only  a  privilege  of  pre-emption  in  case  the 
lands  are  offered  for  sale  in  the  usual  manner;  that  is,  the  privilege  to 
purchase  them  in  that  event  in  preference  to  others."  For  the  reasons 
stated  the  demurrer  must  be  sustained,  without  reference  to  other  objec- 
tions urged  to  the  cross  bill.  So  ordered. 
v.50F.no.8— 43 
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PkUETBGA  el  at.  V.  Maxwell  Land  Grant  Co. 

(drcuU  Court  of  Appeals,  Eighth  dreuU.    Hay  1ft,  18901) 
Na  68. 

1.  RqUITT— JUBISDIOnOir— MULTinJCITT  OV  BUITB— BiLLi 

Complainant*8  bill  averred  that  it  was  the  owner  of  certain  lands  to  which  its  tltto 
had  been  established  by  dhrers  actions  at  law  against  persons  in  like  cases  with  de- 
fendants; that  defendants  were  unlawfully  In  possession  of  part  of  said  land,  min- 
ing and  remoying  valuable  minerals  therefrom,  and  cutting  timber  growing 
thereon;  that  the  damages  for  these  unlawful  acts  was  incapable  of  computation 
and  adjudication  at  law:  that  while  complainant's  title  was  single  and  ezduslvei 
as  against  all  the  def enaants»  it  could  not  be  quieted  without  numerous  actions  at 
law,  involving  the  same  question,  because  defendants'  claims,  as  between  them- 
selves, were  separate  and  different;  and  it  prayed  that  complainant's  title  might 
be  quieted,  and  defendants  restrained  by  injunction  from  committing  further  tres- 
passes. Held,  that  the  averments  of  the  bill  make  the  case  one  of  equitable  cogni- 
zance. 

I.  APPBAIr— OBJrsonONS  NOT  RaISSD  BsiiOW--JUBISDiaTIOK  OV  EQUITT. 

Though  there  may  be  a  doubt  whether  the  case  made  by  a  bill  is  one  of  eqaitabto 
Jurisdiction,  because  of  the  remedy  that  complainant  may  have  at  law,  the  doubt 
will,  on  appeal,  be  resolved  in  favor  of  the  Jurisdiction,  where  the  question  was 
not  raised  below. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Colorado,  sitting  at  Denver. 

Bill  in  equity  by  the  Maxwell  Land  Grant  Company  against  Vicente 
Preteca  and  others  to  quiet  title  and  restrain  trespasses.  There  was  a 
decree  for  complainant,  pursuant  to  a  stipulation  filed,  and  defendants 
appeal.     Decree  affirmed. 

Alexander  Oraves^  for  appellants. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Shibab,  District 
Judge. 

Caldwell,  Circuit  Judge.  The  complainant  filed  its  bill  in  equity 
in  the  court  below,  alleging  that  it  was  the  legal  owner  of  the  lands  de- 
scribed in  the  bill  known  as  the  **  Beaubien  and  Miranda  Grant; "  that 
complainant's  "  title  to  the  said  lands  has  been  established  at  law  by  di- 
vers actions  of  ejectment,  duly  and  regularly  brought  and  prosecuted  to 
judgment  in  the  courts  of  the  territory  of  New  Mexico,  by  and  on  behalf 
of  your  orator  and  those  through  whom  it  derives  its  titie,  against  per- 
sons in  like  situation  with  said  defendants,  which  said  actions  at  law  in- 
volved and  depended  on  the  same  questions  of  title  now  in  controversy 
between  your  orator  and  each  of  said  defendants;  that  your  orator,  and, 
as  it  is  informed  and  believes,  its  several  predecessors  in  interest  suc- 
cessively, have  occupied  and  held  possession  of  the  said  grant  and  tract 
of  land,  claiming  the  whole  thereof  under  the  said  grant,  patent,  and 
conveyances  (with  the  exception  aforesaid)  continuously  from  the  date 
of  delivery  of  juridical  possession  thereof  by  the  Mexican  government  in 
A.  D.  1843  to  the  present  time,  save  in  so  far  as  they  have  from  time  to 
time  been  interfered  with  by  the  unlawful  acts  of  said  defendants  and 
othem  in  like  situation  as  to  portions  thereof; "  that  the  defendants  ^  have 
lately  wrongfully,  unlawfully,  and  without  ihe  permission  of  your  orator 
entered  upon  and  taken  possession  of  certain  portions  of  the  said  lands 
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of  your  orator  not  heretofore  conveyed  to  any  other  party  under  whom 
the  said  defendants,  or  any  of  them,  claim  any  right  thereto,  and  still 
hold  and  maintain  possession  thereof,  and  have  excluded,  and  still  do 
exclude,  your  orator.,  and  those  claiming  under  it,  from  occupying  and 
enjoying  the  same,  and  have  proceeded  to  mine,  remove,  and  appropri- 
ate to  their  own  use  the  precious  and  valuable  minerals,  ores,  and  coal 
in  and  upon  said  lands;  to  cut,  remove,  and  use  tiie  trees  and  timber, 
grass  and  hay,  growing  thereon;  *  *  *  that  the  said  actsof  said  de- 
fendants are  not  committed  upon  any  portion  of  said  grant  and  tract  of 
land  claimed  or  held  by  them,  or  any  of  them,  under  any  grant  from 
the  government  of  Mexico,  or  under  any  conveyance  or  license  from  your 
orator,  or  any  of  its  predecessors  in  interest,  but  solely  on  the  pretended 
ground  that  said  grant  is  public  domain  of  the  United  States,  and  that 
they  have  the  right  to  enter  the  same  as  such;"  that  "the  damages  re- 
sulting from  the  said  unlawful  acts  of  the  said  defendants  are  of  such  a 
nature  as  to  be  incapable  of  computation  and  adjudication  at  law,  and 
as  to  require,  if  sued  for  at  law,  a  multiplicity  of  suits,  at  various  and 
successive  times,  against  various  parties,  as  to  the  same  subject-matter, 
and  founded  upon  the  same  claim,  right,  and  title,  and  at  great  cost,  ex- 
pense, and  vexation  to  your  orator,  and  that  your  orator  will  therefore 
sustain  irijeparable  loss  and  damage  by  means  of  the  said  repeated,  con* 
tinuous,  and  various  acts  and  trespasses,  unless  the  same  are  restrained 
by  the  order  of  this  honorable  court;  *  *  *  that  the  claims  of  the 
said  defendants,  although  separate  and  different  as  between  themselves, 
are  all  subordinate  to  your  orator's  single  title,  and  to  its  rights,  and  are 
assertions  of  claims  which  cast  a  cloud  upon  your  orator's  possession  and 
title,  and  prevent  your  orator  from  the  peaceable  enjoyment  of  the  fruits 
of  its  said  ownership;  that  the  right,  title,  and  claim  of  your  orator  is 
single,  general,  and  exclusive  against  all  of  said  defendants,  and  that 
such  right  and  title  cannot  be  quieted  at  law  by  one  or  two  actions,  but 
numerous  suits  would  be  required,  involving  the  same  question,  wherein 
each  suit  would  determine  such  right  only  between  your  orator  and  the 
defendant  in  that  suit,  thereby  making  great  and  unnecessary  costs,  ex- 
pense, and  vexation,  both  to  your  orator  and  said  defendants."  The 
bill  prayed  for  a  decree  quieting  complainant's  title,  and  for  a  perpetual 
injunction  restraining  the  defendants  from  mining  or  from  committing 
other  acts  of  trespass  upon  the  lands.  The  defendants  entered  their  ap- 
pearance to  the  suit,  and  filed  an  answer  and  cross  bill.  On  the  21st 
day  of  June,  1890,  the  following  stipulation  was  entered  into  between 
the  parties  to  the  suit: 

"It  is  stipulated  and  agreed  that  the  above-entitled  cause  may  be  continued 
until  after  the  appeal  in  the  case  of  Interstate  Land  Co,  v.  Maxtaell  Land 
Grant  Co,,  No.  2365  on  the  docket  of  this  court,  has  been  determined  by  the 
supreme  court  of  tlie  United  States,  and,  in  the  event  that  the  judgment  of 
the  circuit  court  in  the  aforesaid  case  is  reversed  by  the  supreme  court  of  the 
United  States,  then  this  case  shall  stand  for  trial;  and  in  the  event  that  the 
Judgment  of  the  circuit  court  is  affirmed,  then  the  cross  complaint  in  this  case 
shall  be  dismissed,  the  denials  of  the  defendants  withdrawn,  and  judgment 
entered  for  the  plaintiff  in  accordance  with  the  prayer  of  the  complaint. '* 


Digitized  by 


Google 


676  hbderal  befobtbb^  voL  60. 

The  case  of  Merdaie  Land  Co,  v.  Maxwdl  Land  Grant  Co, ,  mentioned  in 
thestipuiation,  was  determined  by  the  supreme  court  of  the  United  States 
in  favor  of  the  Maxwell  Land  Grant  Company,  (11  Sup.  Ct.  Rep.  656,) 
and  thereupon  a  decree  was  rendered  in  this  cause  by  the  court  below, 
in  exact  conformity  to  the  stipulation  of  the  parties.  From  this  decree 
the  defendants  appealed  to  this  court. 

The  only  error  relied  upon  in  argument  is  that  the  complainant's  rem- 
edy was  at  law,  '^and  a  court  of  chancery  has  no  jurisdiction  of  the 
cause.'*  From  the  averments  of  the  bill  it  is  obvious  the  complainant 
resorted  to  equity  to  avoid  a  multiplicity  of  suits  and  irreparable  dam- 
age resulting  from  continued  acts  of  waste  and  trespass  to  land.  These 
are  recognized  heads  of  equity  jurisdiction.  A  court  of  equity  may  take 
cognizance  of  a  controversy  to  prevent  a  multiplicity  of  suits,  although 
the  exercise  of  such  jurisdiction  may  call  for  the  adjudication  upon  purely 
legal  rights  and  confer  purely  legal  relief;  and  so  a  court  has  jurisdic- 
tion to  restrain  waste  and  trespass  to  land  where  the  facts  are  of  such  a 
nature  that  the  law  cannot  afford  adequate  relief.  1  Pom.  Eq.  Jur.  §§ 
243,  245,  252,  271-274,  and  cases  there  cited.  The  bill  avers  that  the 
complainant's  title  has  been  finally  adjudicated  in  its  favor  by  a  court 
of  competent  jurisdiction  in  suits  brought  against  persons  in  like  situa- 
tions with  the  defendants.  The  averments  of  the  bill  make  the  case  one 
of  equitable  cognizance.  Against  irresponsible  parties  taking  mineral 
out  of  the  land  and  removing  the  same,  and  cutting  and  removing  tim- 
ber, actions  of  ejectment  would  have  been  wholly  inadequate  for  the  pro- 
tection of  the  complainant's  rights. 

It  may  be  true  that  the  complainant  had  a  remedy  at  law,  but  ^\i  is 
not  enough  that  there  is  a  remedy  at  law;  it  must  be  plain  and  adequate, 
or,  in  other  words,  as  practical  and  as  efficient  to  the  ends  of  justice  and 
its  prompt  administration  as  the  remedy  in  equity."  Boyce  v.  Orundy, 
8  Pet.  215;  Odrichs  v.  Spain,  16  Wall.  211,  228.  This  objection  was 
not  made  in  the  court  below.  In  the  states  where  the  distinction  be- 
tween law  and  equity  is  still  maintained,  the  prevailing  rule  is  that  such 
an  objection  will  not  be  sustained  by  the  appellate  court,  unless  it  was 
made  and  insisted  on  in  the  court  below.  Moss  v.  Adams,  82  Ark.  562; 
May  V.  Goodwin,  27  Ga.  852;  SUyul  v.  Cook,  41  111.  447;  Crockery.  DQr 
Ion,  133  Mass.  91;  RiisseU  v.  Lcyring^  3  Allen,  121, 125;  Blair  v.  RaQroad 
Co.,  89  Mo.  383,  1  S.  W.  Rep.  350;  Iran  Co.  v.  Trotter,  48  N.  J.  Eq. 
185,  204,  7  Atl.  Rep.  650,  and  10  Atl.  Rep.  607;  UnderhiUv.Van  Oorir 
landt,  2  Johns.  Ch.  839,  369.  And  in  the  courts  of  the  United  States 
the  objection,  when  made  for  the  first  time  in  the  appellate  court,  is 
looked  upon  with  extreme  disfavor.  In  the  late  case  of  Tyler  v.  Savage, 
143  U.  S.  79,  12  Sup.  a.  Rep.  340,  the  court  say: 

"In  recent  cases  In  this  court  the  subject  of  the  raising  for  the  first  time  in 
this  court  of  the  question  of  want  of  jurisdiction  in  equity  has  been  consid- 
ered. In  Reynes  v.  Dumont,  180  U.  S.  854,  395,  9  Sup.  Ct.  Rep.  486,  it  was 
said  that  the  court,  for  its  own  protection,  might  prevent  matters  properly 
cognizable  at  law  from  being  drawn  into  chancery  at  the  pleasure  of  the  pa^ 
ties  interested,  but  that  it  by  no  means  followed,  where  the  subject-nratter 
belonged  to  that  class  over  which  a  court  of  equity  had  jurisdiction,  and  thd 
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objeotion  that  the  ooaiplainant  had  an  adequate  remedy  at  law  was  not  made 
until  the  hearing  in  the  appellate  tribunal,  that  the  latter  could  exercise  no 
discretion  in  the  disposition  of  such  objection;  and  reference  was  made  to  1 
Daniell,  Gh.  Pr.  (4th  Amer.  £d.)  555;  WylU  v.  Coxe,  15  How.  415,  420; 
Oelricha  v.  Spain,  15  Wall.  211;  and  LewU  v.  Cocks,  23  WalL  466.  To  the 
same  efifect  are  KiXboum  y.  Sunderlandf  130  U.  S.  505»  514,  9  Sup.  Ct.  Bep. 
594;  Broum  v.  Iron  Co..  134  U.  S.  530,  535,  536,  10  Sup.  Ct.  Rep.  604;  and 
Allen  V.  Car  Co..  139  U.  S.  658,  662,  11  Sup.  Ct.  Hep.  682." 

Answering  an  objection  of  this  kind  made  for  the  first  time  in  the  su- 
preme court,  Chief  Justice  Fuller,  speaking  for  the  court,  said: 

"Under  the  circumstances  of  this  case,  it  comes  altogether  too  late,  even 
though,  if  taken  in  limine,  it  might  have  been  worthy  of  attention.**  Keynei 
V.  Dumont,  130  U.  S.  354,  395,  9  Sup.  a.  £ep.  486. 

We  think  the  facts  alleged  in  the  bill  make  the  case  one  of  equitable 
cognizance,  but,  if  we  entertained  doubts  of  this  point,  we  would,  be- 
cause of  the  fact  thi^t  the  objection  was  not  made  in  the  court  below^  ra- 
Bolve  them  in  favor  of  the  jurisdiction.     Decree  affirmed. 


Delawabb  a  a.  Tklbgrafh  &  Tblephonb  Go*  v.  State  ov  Dklap 
WABE  ex  rd.  Postal  Telegbaph-Cablb  Go. 

iCifnmH  Court  oT  Appaato,  TMrd  Circuit.    April  91, 1898.) 

N0.& 

L  Tblsfhons  GoMPANns— CoMifOK  Cabribrs— DuTT  TO  Furnish  Equal  FAOiums. 
Telephone  oompanieB  are  subject  to  the  rules  goremlnff  common  oarrien,  and 
are  bound  to  furnish  equal  faculties  to  aU  persons  or  corporations  belonging  to  the 
classes  which  they  undertake  to  serve. 

Sl  BAm^Usi  ov  Patented  Instrumbkts. 

They  are  not  exempt  from  this  obligation  1^  t)ie  fact  that  the  instruments  by 
which  their  business  is  carried  on  are  patented;  for  while  a  patentee  has  a  perfect 
Utie  to  the  thiuR  patented,  and  its  use,  and  is  not  bound  to  apply  it  to  a  public  use, 
yet  when  he  does  so  he  is  bound  by  the  rules  gOTorning  such  use. 

Sl  Bamb— License—Monopolies— Transmission  ov  Tslboraphio  Mbsbaobs. 

A  Delaware  telephone  company,  which  furnishes  facilities  to  the  Western  Union 
tf olograph  Ckimpany  for  the  transmission  of  telegraphic  messages,  cannot  be  excused 
from  furnishing  like  facilities  to  other  telegraph  companies  because  its  license  to 
use  the  telephones  is  expressly  subject  to  an  exclusive  license  in  favor  Of  the  West- 
em  Union  Compietny  for  the  transmission  of  telegraphic  messages;  for  such  exclu- 
sive license  creates  a  monopoly,  and  is  void  under  the  Delaware  law. 

Error  to  th^  Circuit  Court  of  the  United  States  for  the  District  of  Del- 
aware. 

Petition  by  the  Postal  Telegraph-Cable  Company  for  a  writ  of  mandor 
viU8  to  compel  the  Delaware  <&  Atlantic  Telegraph  &  Telephone  Company 
to  place  a  telephone  transmitter  and  receiver  in  the  office  of  relator  on 
the  same  terms  as  are  given  to  other  subscribers.  The  petition  was  orig- 
inally brought  in  the  superior  court  of  the  state  of  Delaware,  for  New 
Castle  county,  and  was  removed  therefrom  to  the  court  below,  which 
awarded  the  writ  as  prayed.  See  47  Fed.  Rep.  633.  Bespondent 
brings  error.     Affirmed. 
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Charles  L.  Budnngham  and  Eduxxrd  0.  Bradford,  for  plaintiff  in  e^ 
xor. 

iZ.  S.  Ouemsey  and  Oeorge  H.  BaJUs^  for  defendant  in  error. 
Before  Acheson,  Circuit  Judge,  and  Butleb  and  Green,  District 
Judges. 

Butler,  District  Judge.  There  is  no  controversy  about  the  facta  of 
this  case.  The  relator  owns  and  operates  a  telegraph  systein  with  lines 
extending  throughout  the  country,  having  its  principal  office  in  the  city 
of  Wilmington.  The  respondent  owns  and  operates  a  telephone  ex- 
change in  Wilmington  connected  with  the  places  of  business  and  residences 
of  subscribers,  to  whom  telephonic  facilities  are  furnish^.  One  of  the 
subscribers  enjoying  such  facilities  is  the  Western  Union  Telegraph 
Company.  The  relator,  desiring  similar  facilities,  on  the  20th  of  Novem- 
ber, 1889,  applied  to  the  respondent  for  connection  with  its  exchange, 
and  the  application  was  refused.  The  proofs  show  that  up  to  Novem- 
ber 10,  1879,  the  National  Bell  Telephone  Company  and  the  Western 
Union  Telegraph  Company  were  owners  of  rival  telephone  patents,  about 
which  they  had  been  engaged  in  litigation.  At  that  date  they  entered 
into  a  contract  by  virtue  of  which  the  former  company  became  owner 
of  the  patents  previously  held  by  the  latter,  and  the  latter  company  ac- 
quired an  exclusive  license  to  use  the  telephone  for  transmitting  tele- 
graphic messages  under  all  the  patents  for  a  term  of  17  years.  Subse- 
quently the  patents  were  assigned,  subject  to  this  license,  to  the  Ameri- 
can Bell  Telephone  Company.  All  licenses,  including  the  respondent's, 
subsequently  granted  under  the  patents  have  been  made  subject  to  that 
of  the  Western  Union  Telegraph  Company. 

It  is  no  longer  open  to  question  that  telephone  and  tel^raph  compa^ 
nies  are  subject  to  the  rules  governing  common  carriers  and  others  en- 
gaged in  like  public  employment.  This  has  been  so  frequently  decided 
that  the  point  must  be  regarded  as  settled.  While  it  has  not  been  di- 
rectly before  the  supreme  court  of  the  United  States,  cases  in  which  it 
has  been  so  determined  are  cited  approvingly  by  that  court  in  Budd  v. 
New  York,  148  U.  S.  517,  12  Sup.  Ct.  Rep.  468.  While  such  compa- 
nies  are  not  required  to  extend  their  facilities  beyond  such  reasonable 
limits  as  they  prescribe  for  themselves,  they  cannot  discriminate  between 
individuals  of  classes  which  they  undertake  to  serve.  As  common  car- 
riers of  merchandise  may  prescribe  the  points  between  which  they  will 
carry  and  the  description  of  goods  they  will  accept,  so,  doubtless,  may 
carriers  of  messages  limit  their  business  and  obligations.  If,  therefore, 
the  respondent  had  confined  the  use  of  its  telephonic  facilities  to  le  ca^ 
riage  of  personal  messages  for  individuals,  excluding  those  of  te  Bgraph 
companies  and  others  who  forward  messages  for  hire,  the  relator  nrould, 
probably,  have  no  just  ground  of  complaint.  As  we  have  seei  ,  how- 
ever, it  did  not  so  limit  its  business,  but  carried  telegraphic  m  ssages, 
as  well  as  others.  The  respondent  contends,  however,  that  this  ras  not 
its  voluntary  act;  that  the  Western  Union  Telegraph  Company  ad  ac- 
quired rights  superior  to  its  own,  and  that  it  could  not,  theref  re,  ex- 
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elude  this  company  from  the  use  of  its  facilities.  This  position  cannot 
be  sustained.  The  admission  of  the  Western  Union  Telegraph  Company 
to  its  system  was  the  respondent's  voluntary  act.  Such  admission  could 
only  be  obtained  by  its  express  consent.  To  say  that  its  license  re- 
quired such  admission  does  not  help  the  respondent.  It  voluntarily  ac- 
cepted the  license  and  assented  to  its  terms.  Nor  does  it  help  the  re- 
spondent to  say  that  the  license  could  not  be  obtained  on  other  terms. 
If  not,  it  could  have  been  declined.  Had  it  been,  and  the  business 
avoided,  the  responsibilities  which  attend  it  would  also  have  been 
avoided.  Accepting  the  license,  however,  as  the  respondent  did,  and 
engaging  in  the  carriage  of  messages,  it  cannot  escape  the  public  duties 
which  attend  the  employment.  It  must  carry  for  all  persons  belonging 
to  the  classes  it  undertakes  to  accommodate.  Its  allied  responsibility 
to  the  licensor  for  so  carrying  impartially  affords  no  excuse.  The  re- 
sponsibility was  improperly  assumed,  if  it  exists.  But  it  does  not  ex- 
ist. The  object  of  the  stipulation  out  of  which  it  is  supposed  to  arise, 
as  well  as  that  of  the  contract  in  which  it  originated,  between  the  West- 
ern Union  Telegraph  Company  and  the  National  Bell  Telephone  Com- 
pany, was  to  accomplish  a  result  which  the  law  forbids.  In  other  words 
it  was  to  effect  precisely  what  has  occurred, — the  establishment  of  a  sys- 
tem of  telephone  lines  and  exchanges  to  carry  telegraphic  messages,  as  well 
as  others,  which  should  be  so  conducted  as  to  confer  a  monopoly  on  one 
telegraph  company.  Had  the  owner  of  the  patents  come  to  Delaware 
and  undertaken  to  do  what  has  been  done,  it  can  scarcely  be  questioned 
that  its  act  would  have  been  unlawful.  And  yet  this  is  substantially 
what  has  occurred.  The  owner  has  effected  it  through  the  instrumental- 
ity of  a  license.  The  respondent  has  simply  done  what  the  owner  au- 
thorized and  required. 

It  is  urged,  however,  that  the  Western  Union  Telegraph  Company  is 
not  a  mere  licensee  of  the  National  Bell  Telephone  Company,  but  some- 
thing more;  that  prior  to  its  contract  with  that  company  it  was  the  ex- 
clusive owner  of  certain  patents  under  which  it  might  have  applied  the 
telephone  to  its  own  exclusive  use  in  carrying  telegraphic  messages;  thait 
the  effect  of  its  contract  was  to  leave  its  right  to  do  this  unimpaired;  and 
that  its  subsequent  arrangement  with  the  respondent  for  carrying  its 
messages  is  simply  the  exercise  of  this  right,  of  which  no  one  can  justly 
complain.  This  statement  is  defective  in  several  particulars*  Mrst^  it 
is  not  true  that  the  Western  Union  Telegraph  Company  was  originally 
the  owner  of  patents  which  enabled  it  to  apply  the  telephone  to  its  use. 
Its  patents,  as  conceded  on  the  argument,  were  mainly,  if  not  exclusively, 
for  improvements  on  the  Bell  invention,  which  could  not  be  used  with- 
out license  from  the  National  Bell  Telephone  Company.  Second,  it 
parted  absolutely  with  these  patents  and  took  a  license,  not  under  them 
alone,  but  also  under  the  former  patents  of  the  National  Bell  Telephone 
Company.  It  is  therefore  a  licensee  and  nothing  more.  But  this  fact 
that  it  is  simply  a  licensee  is  not  of  essential  importance.  The  difficulty 
encountered  does  not  arise  out  of  it,  but  out  of  the  circumstance  that  the 
Western  Union  Telegraph  Company  did  not  employ  its  rights  in  the 
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maDner  above  indicated.  Had  it  done  so,  and  thus  kept  its  fnferert 
and  business  distinct  and  separate  from  that  of  subsequent  licensees  by 
establishing  its  own  system  of  lines  and  exchanges  and  confining  snch 
subsequent  licensees  to  the  transmission  of  individual  messages,  this 
controversy  might  not,  and  doubtless  would  not,  have  arisen.  Instead, 
however, — and  no  doubt  to  avoid  the  expense  attending  it  which 
would  possibly  have  rendered  the  scheme  impracticable  — the  Western 
Union  Telegraph  Company  sought  through  the  means  devised  and 
employed  to  secure  an  advantage  over  other  similar  companies,  by 
obtaining  a  monopoly  in  the  Sjrstems  and  business  of  such  licen- 
sees. In  other  words,  it  contracted  with  these  licensees  to  carry  its 
messages  to  the  exclusion  of  all  similar  messages  of  others.  This,  as 
we  have  seen,  the  licensees  could  not  lawfully  do;  and  consequently, 
as  before  stated,  the  contracts  by  which  it  was  sought  to  be  accom- 
plished are  void. 

The  respondent  supposes  importance  is  attributable  to  the  fieu^t  that 
the  telephone  is  protected  by  patent,  and  cites  ATneHcan  Rapid  Td.  Cb. 
V.  OonnecUctU  Td.  Oo.,  49  Conn.  352,  372,  in  which  it  is  said: 

*Tbe  plaintiff  insists  that  the  defendant  has  offered  its  services  to  the  pnb- 
lic  as  a  common  carrier  of  articulate  speech;  that  it  has  thereby  made  itself 
the  servant  of  the  public  and  has  subjected  itself  to  the  operation  of  the  gen* 
eral  law  which  compels  all  such  servants  to  serve  applicants  impartially,  re- 
gardless of  the  limitations  placed  upon  its  use  of  the  instruments.  But  the 
property  of  the  American  Bell  Telephone  Company  in  its  patents  is  absolute 
and  exclusive;  it  can  renter  sell  it  in  whole  or  in  part;  it  can  refuse  to 
make  or  use,  or  to  allow  any  one  else  to  make  or  use,  the  telephone  described 
in  it;  or  it  can  make  and  sell  one  and  no  niore,  and  put  such  restrictions  ss 
it  pleases  upon  the  time,  place,  and  manner  of  using  that;  and  it  was  the 
privilege  of  the  Connecticut  Telephone  Company  to  purchase  from  it  even  the 
most  limited  right  to  use  one  or  more  of  its  instruments,  and  it  is  not  within 
the  power  of  the  court  either  to  enlarge  or  diminish  the  purchase." 

This  statement  is  mainly  correct,  but  the  deductions  drawn  from  it— 
that  one  engaged  in  the  business  of  carrying  messages  who  employs  the 
telephone  as  a  means  of  conveyance  is  exempt  from  the  operation  of  the 
rules  which  govern  common  carriers  and  others  engaged  in  like  public 
employment — we  cannot  adopt.  Where  one  engages  in  such  public 
business  it  is  of  no  consequence  whether  the  means  or  instrumentB 
whereby  it  is  conducted  are  patented  or  not.  It  is  the  btmnew  that  is 
regulated.  A  patent  secures  title  to  the  thing  patented  and  its  use,  jost 
as  the  law  secures  title  to  other  descriptions  of  property.  The  owner  need 
not  apply  his. property  of  either  description  to  such  public  employment, 
but  if  he  does,  the  employment  itself  will  be  subject  to  the  rules  whidi 
the  law  has  prescribed  for  its  government,  without  respect  to  the  means 
or  instrument  by  which  it  is  conducted. 

We  do  not  r^ard  the  Express  Oases,  117  U.  S.  1,  6  Sup.  Ct 
Rep..  542,  628,  cited  by  the  respondent,  as  applicable  here.  On 
the  facts  they  are  distinguishable  from  this  case;  and  the  excep- 
tion which  they  establish  to  the  general  rules  governing  common 
carriers  is  not  likely  to  be  enlarged.  The  history  of  these  cases, 
the  division  of  the  court  over  them,  and  the  opinions  of  the  sev- 
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eral  circuit  ,courts  in  which  they  originated,  do  not,  we  think,  leave 
this  in  doubt. 

It  would  be  unprofitable  to  extend  the  discussion.  The  decisions  of 
the  several  state  courts  in  cases  involving  the  same  questions,  and  their 
citation  with  approval  by  the  supreme  court  of  the  United  States,  are 
virtually  conclusive.  See  Cfiempeake  &  P.  TeU  Co.  v.  BaUimore  A:  0. 
Td.  Co.,  66  Md.  399,  7  Atl.  Rep.  809;  StaJU  of  AKssoun  v.  BM  TeUs- 
phone  Co.,  23  Fed.  Rep.  589;  StaU  of  Ohio  v.  Bell  Telephone  Co.,  36  Ohio 
St.  296;  State  v.  Bdl  Telephone  Co.,  22  Alb.  Law  J.  368;  Qmmereial 
Union  Td.  Co.  v.  New  England  Telephone  <fe  Tdegraph  Co.  ,61  Vt.  241, 
17  Atl.  Rep.  1071;  Louisville  Transfer  Co.  v.  American  Diet.  Td.  Co.^  1 
Ky.  Law  J.  144;  Central  Union  Tdephcme  Co.  v.  SUxJU^  118  L:id.  194,  19 
N.  E.  Rep.  604;  Budd  v.  New  York,  eapra. 

The  judgment  of  the  circuit  court  is  affirmed. 


GOTTSGHALE  C!o.  OF  BALTIMORE  CiTY  V.  DlSTILUNG  &  CaTTLE  FeEDIRQ 

Co.  OF  Illinois. 
iCircuU  Court,  D.  Maryland.    April  1»,  1893.) 

F0BSI09  Corporations— Bbrviob  on  Aasirr. 

A  nonreeident  corporation  sold  its  gooda  only  to  certain  persons  In  each  stata, 
whom,  in  its  circulars,  it  styled  **  distributing  agents,  **  under  an  agreement  where- 
by each  of  the  latter  was  to  buy  exclnslvely  from  it,  and  to  sell  atUrade  prices  pre> 
scribed  by  it.  On  complying  with  these  conditions  for  a  given  u&ie,  the  ^ agent" 
was  to  become  entitled  to  a  certain  rebate,  and  also  to  have  authority  to  issue  to  his 
wholesale  customers  oertiflcates  binding  the  corporation  to  pay  a  rebate  directly 
to  them,  provided  they  oontinned  for  a  given  time  to  purchase  from  him  exclusively. 
He  sustained  no  other  relation  to  the  company,  and  the  goods  purchased  by  him 
were  absolutely  his  own.  Held,  that  he  was  not  the  agent  of  the  corporation^ 
within  the  meaning  of  Code  Md.  art.  28,  $S  205, 896,  anthorizing  service  against  for- 
eign corporations  upon  their  agents  or  attorneys. 

At  Law.  Action  by  the  Gottschalk  Company  of  Baltimore  City  against 
the  Distilling  &  Cattle  Feeding  Company  of  Illinois.  Motion  to  set  aside 
the  return  of  service.     Granted. 

Wm.  Pinhney  Whyte  and  Iddor  Rayner,  for  plaintiflTi 

M.  R.  Walter,,  for  defendant. 

Morris,  District  Judge.  This  action  was  begun  in  the  superior  court 
of  Baltimore  city.  The  defendant  is  an  Illinois  corporation.  The 
sheriflTs  return  is:  *' Summoned  the  Distilling  &  Cattle  Feeding  Com- 
pany of  Illinois,  by  service  on  Charles  A.  Webb,  agent;  copy  of  narr.  and 
notice  to  plead  left  with  defendant."  The  defendant,  having  appeared 
specially  and  moved  to  set  aside  the  return,  has  removed  the  case  into 
this  court.  The  reasons  urged  in  support  of  the  motion  to  set  aside  the 
sheriff's  return  are  that  Charles  A.  Webb,  upon  whom  the  writ  was 
served,  was  not,  and  is  not,  an  agent  of  the  defendant,  or  a  person  in 
its  service,  and  that  the  defendant  did  not  transact  business  within  the 
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slate  of  Maryland.  The  Maryland  Code  provides  that  any  foreign  cor- 
poration, which  shall  transact  business  in  Maryland,  shall  be  deemed  to 
hold  and  exercise  franchises  therein,  and  shall  be  liable  to  suit  in  any 
court  of  the  state  by  a  citizen  of  the  state,  for  any  cause  of  action,  and 
that  process  may  be  served  on  such  corporation  by  service  upon  any 
agent,  attorney,  or  other  person  in  the  service  of  such  corporation. 
Code,  §§  295,  296,  art.  23.  The  testimony  adduced  at  the  hearing  of 
this  motion  shows  precisely  the  relation  which  Webb  held  to  the  de- 
fendant corporation.  The  defendant  sells  its  products  only  to  certain 
selected  persons  in  each  state,  and  to  none  others.  These  persons,  in 
a  trade  circular  published  by  defendant,  are  styled  its  "distributing 
agents."  In  Maryland  there  were  two.  One  was  Webb,  upon  whom 
the  process  was  served,  and  the  other,  until  just  before  the  institution  of 
this  suit,  was  the  plaintiff.  The  terms  upon  which  these  "distributing 
agents"  agreed  to  deal  with  the  defendant  were  that  they  should  buy  ex- 
clusively from  the  defendant  such  goods  as  it  manufactured,  and  should 
sell  them  at  trade  prices  established  by  the  defendant;  that  at  the  end  of 
five  months  from  the  date  of  each  purchase,  if  they  had  continued  in  the 
mean  time  to  buy  exclusively  from  defendant,  they  were  entitled  to  a  re- 
bate of  two  cents  on  every  proof  gallon;  and  they  were  allowed  also  to 
issue  to  their  wholesale  customers  a  rebate  certificate  obligating  the  de- 
fendant to  pay  such  customer,  at  the  expiration  of  six  months,  a  rebate 
of  five  cents  per  proof  gallon,  provided  during  that  six  months  the  whole- 
sale customer  had  purchased  all  his  supply  of  such  goods  as  the  defend- 
ant manufactured  from  some  distributing  agent  of  the  defendant.  The 
rebate  certificates  were  payable  by  the  defendant  at  a  bank  in  niinois. 
Also  on  all  goods  sold  by  the  "distributing  agent"  to  retail  customers, 
the  distributing  agent  was  allowed,  upon  like  terms,  a  rebate  of  five 
cents  per  gallon.  The  course  of  business,  in  substance,  amounted  to 
this:  that  the  ** distributing  agents,"  if  they  continued  in  good  faith  to 
deal  exclusively  with  the  defendant,  were  entitled,  at  the  end  of  five 
months,  to  a  rebate  of  two  cents  per  gallon,  and  on  sales  to  retail  customers 
to  an  additional  rebate  of  five  cents,  and  their  wholesale  customers  were 
entitled  to  a  rebate  of  five  cents.  The  defendants  required  the  "distrib- 
uting agents"  to  send  them  a  list  of  all  the  wholesale  customers  to  whom 
they  issued  rebate  certificates,  and  a  list  of  all  the  retail  customers  on 
sales  to  whom  they  claimed  the  five  cents  rebate.  Except  in  the  arrange- 
ment with  regard  to  the  rebate,  and  except  the  establishing  of  a  trade 
price  at  which  the  goods  were  to  be  sold,  the  transaction  did  not  differ 
in  any  way  from  the  purchase  by  a  resident  of  Maryland  of  goods  from 
an  Illinois  corporation  at  its  place  of  business  in  Illinois;  and,  unle  s  it  be 
by  granting  the  rebate  and  fixing  the  trade  price,  the  defendant  c  id  not 
transact  business  in  Maryland  in  any  other  sense  than  every  forei  ;n  cor- 
poration does  when  it  sells  goods  at  its  home  ofiice,  and  ships  th(  n  to  a 
resident  of  Maryland.  The  defendant,  according  to  the  proof,  aas  no 
office  in  Maryland,  and  it  has  no  goods  in  Maryland,  and  it  rece  ves  no 


money  in  Maryland,  and  has  no  agent  here  authorized  either  to  sel 
for  it  or  to  receive  any  money  for  it.     The  goods  purchased  from 
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fendant  by  Webb  and  by  the  plaintiff  were  absolutely  their  own,  and 
subject  to  their  own  control  and  at  their  own  risk.  The  only  restriction 
consisted  in  the  understanding  that  the  rebate  was  payable  only  on  the 
condition  of  continuous  dealing  with  the  defendant  and  compliance  with 
its  trade  regulations.  They  could  do  what  they  pleased  with  the  goods 
if  they  chose  to  sacrifice  the  rebate,  which  was  payable  by  the  defendant 
only  on  the  conditions  prescribed. 

There  are  only  two  circumstances  to  which  the  plaintiff  can  point  as 
tending  to  establish  its  contention  that  the  service  of  process  was  within 
the  terms  of  the  Maryland  Code.  The  first  is  that  the  persons  in  Mary- 
land to  whom  the  defendant  sold  its  goods  are  in  its  published  circulars 
called  its  "distributing  agents."  The  mere  name,  however,  cannot  give 
a  representative  capacity  to  a  person  who  does  not,  in  fact,  have  it,  and 
never  attempts  to  exercise  it.  It  may  be  said  to  be  a  misleading  de- 
scription, but  it  did  not  mislead  the  plaintiff,  as  the  plaintiff,  being  so 
designated  itself^  knew  the  meaning  of  the  term.  These  so-called  "dis- 
tributing agents"  were  such  only  in  the  sense  that  any  wholesale  mer- 
chant or  commission  house  which  handles  the  goods  of  a  manufacturer 
may  be  said  to  be  a  distributer  of  its  products,  and  there  is  nothing  un- 
usual in  a  manufacturer  selling  exclusively  to  one  person  in  a  given  ter- 
ritory, and  insisting  that  such  person  shall  sell  only  at  fixed  prices  and 
upon  fixed  terms  to  his  customers.  The  other  circumstance  is  that  the 
so-called  "distributing  agents"  were  furnished  with  a  printed  rebate  cer- 
tificate, which  they  were  authorized  to  issue  in  the  name  of  the  defend- 
ant to  their  wholesale  customers,  payable  in  Illinois  at  the  end  of  six 
months,  upon  the  condition  of  continuous  dealing.  This  was  no  more 
than  an  authority  to  sign  the  defendant's  name  to  a  draft,  or  to  draw  a 
draft  to  be  paid  by  the  defendant  in  Illinois,  if  the  prescribed  conditions 
were  fulfilled.  It  was  not  performing  a  service  for  the  defendant,  but 
performing  a  service  for  the  distributer  himself,  as  ah  inducement  to  his 
customer  to  buy  from  him  the  goods  which  the  distributor  had  bought 
from  the  defendant.  In  no  reasonable  sense  can  Webb  be  said  to  have 
•stood  in  any  representative  character  towards  the  defendant,  or  to  have 
performed  any  service  for  it,  so  far  as  the  testimony  discloses.  He  was 
a  buyer,  and  the  defendant  was  a  seller,  with  the  added  arrangement 
that,  if  the  buyer  claimed  the  agreed  rebate  for  himself  or  for  his  cus- 
tomer, he  was  required  to  comply  with  the  terms  agreed  upon,  and  in 
so  complying  he  performed  no  service  for  the  defendant,  but  was  serv- 
ing himself,  in  order  to  get  back  the  rebate  on  the  price  he  had  paid  or 
had  agreed  to  pay.  In  St,  Clair  v.  Cbx,  106  U.  S.  350,  1  Sup.  Ct.  Rep. 
354,  the  supreme  court  held  that  a  foreign  corporation  could  not  be  sued 
in  a  state  unless  it  transacted  business  in  that  state;  and  Mr.  Justice 
Fields,  delivering  the  opinion  of  the  court,  very  fully  discusses  the 
character  of  the  transactions  and  the  nature  of  the  employment  which 
are  necessary  to  give  the  requisite  representative  character  to  the  person 
on  whom  process  may  be  served.  In  the  case  of  U.  5.  v.  American  Bell 
Td,  Oo.j  29  Fed.  Rep.  17,  the  principles  of  St.  Clair  v..  Cox  were  ap- 
plied to  a  case 'very  much  stronger  in  its  facts  than  the  present  one,  and 
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it  was  there  held  that  it  was  not  shown  that  the  foreign  oorpoi&tf  on  sued 
in  Ohio  had  exercised  franchises  in  that  state,  or  placed  itself  or  its  basi- 
ness  within  that  state  so  as  to  be  found  there.  I  am  of  opinion  that  tht 
motion  to  set  aside  the  sherififs  return  muFt  be  granted* 


WiLLD  H  al.  V.  Rextiob. 

(OimuU  Court  qf  AppedU,  Eighth  OircuiiL    Haj  0,1899.) 

No.6a 

FiannnsHip— Un  ov  Naxb— Nonoa— Aaaim. 

In  an  action  against  two  defendanta  as  partners,  trading  as  *R  &  Ce.,*lt  a|^ 
peared  that  defendant  R.  allowed  the  nse  of  his  name  beoause  the  other  defendant 
was  unable  to  obtain  a  lloense  to  carry  on  business,  that  R.  had  no  interest  what- 
ever in  the  business,  and  that  plaintiffs'  drummer,  when  he  sQld  the  goods  whose 
price  was  sued  for,  was  informed  of  this  fact.  The  note  sued  on,  signed  **R.  St 
Co. "  by  the  other  defendant,  was  given  to  another  agent  of  plaintifEs.  Had^  that 
it  was  proper  to  direct  a  verdict  for  defendant  R.,  for  noUoe  to  the  drammer  tliat 
he  was  not  in  fact  a  partner  was  notice  to  plainttSs. 

In  Error  to  the  United  States  Court  in  the  Indian  Territory, 

Action  by  R.  S.  Willis,  P.  J.  Willis,  and  J.  Q.  Goidthwaite,  trading 
as  P.  J.  Willis  &  Bro.,  against  J.  H.  Rector  and  C.  T.  Ryan  on  a  prom- 
issory note.  Ryan  defaulted,  and  the  court  having,  after  trisd,  di- 
rected a  verdict  for  Rector,  the  plaintiffs  bring  error.  Judgment  af- 
firmed. 

C.  L.  Herbert^  W.  A.  Ledbetter,  L  H.  Orr,  and  Harvey  L.  OhrisUSf  for 
plaintifb  in  error. 

Before  Caldwell,  Circuit  Judge,  and  Shibas  and  Thatbb,  District 
Judges. 

Caldwell,  Circuit  Judge.  This  action  was  brought  in  the  United 
States  court  in  the  Indian  Territory  by  the  plaintiffs  against  the  defend- 
ants, J.  H.  Rector  and  C.  T.  Ryan,  who  were  allied  to  be  partners  in 
trade  under  the  firm  name  of  Rector  &  Co.,  to  recover  the  contents  of  a 
promissory  note  of  $1,021.51,  payable  to  the  plaintiff,  and  signed 
^Rector  &  Co."  The  defendant  Ryan  interposed  no  defense  to  the  action, 
and  there  was  judgment  by  default  against  him,  and  in  favor  of  the 
plaintiffs,  for  the  amount  of  the  note  sued  on,  with  interest.  The  de- 
fendant Rector  filed  an  answer,  denying  the  alleged  partnership  and  de- 
nying his  liability  on  the  note.  Upon  the  trial  the  plaintiffs  introduced 
the  note  sued  on  and  rested.  The  defendant  Rector  was  ther  upon 
sworn  as  a  witness,  and  testified  that  in  the  year  1884  the  defend  nt  0. 
T.  Ryan  desired  to  engage  in  the  mercantile  business  at  Jim  own, 
Chickasaw  Nation,  Indian  Territory,  and  could  not  procure  lioen  e  for 
such  purpose,  and  applied  to  him,  (Rector)  to  let  him  use  his  lame 
with  which  to  prosecute  such  business,  and  this  Rector  agreed  to  that 
Rector  had  no  interest  whatever  in  such  business;  that  when  plaiitifis* 
drummer.  Smith,  came  to  Jimtown  to  sell  goods  for  plalntiflby 
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told  Smith  that  he  was  not  a  partner  of  Ryan,  and  had  no  interest  in 
his  business;  he  (Smith)  gave  Rector  a  hat  to  persuade  C.  T.  Ryan  to 
order  the  merchandise,  which  witness  did  do.  At  the  dose  of  the  de- 
fendants' testimony  the  plaintiffs  called  the  defendant  Ryan  as  a  witness, 
who  testified  that  he  was  unable  to  procure  license  and  do  business  in 
his  own  name  in  tbe  year  1884,  and  that  J.  H.  Rector^  the  defendant, 
authorized  witness  to  run  the  business  in  his  name,  which  he  did  do; 
that  J.  H.  Rector  was  a  partner  in  name  only,  and  had  no  actual  or 
real  interest  in  the  business;  that  witness  bought  goods  of  plaintiffs,  Wil- 
lis &  Bro.,  and  executed  the  note  sued  on  to  Willis,  in  name  of  Rector 
&  Co.;  that  when  the  goods  were  purchased  through  Mr.  Smith,  as 
drummer  of  plaintiffs.  Smith  was  told  and  fully  advised  that  J.  H.  Rec- 
tor, the  defendant,  had  no  interest  in  the  business;  that  after  this  time 
witness,  C.  T.  Ryan,  on,  to  wit,  July  22,  1884,  executed  and  deliv- 
ered to  another  and  different  agent  of  plaintiffs  the  note  sued  on.  This 
being  all  the  testimony  in  the  case,  the  court  directed  the  jury  to  return 
a  verdict  for  the  defendant  Rector,  and  this  direction  of  the  court  is  as- 
signed for  error. 

There  was  no  conflict  in  the  testimony.  The  defendant  Rector,  who 
testified  in  his  own  behalf,  and  the  defendant  Ryan,  who  was  called  as 
a  witness  by  the  plaintiffs,  agree  perfectly  in  their  testimony,  and  testify 
to  the  same  state  of  facts.  Upon  this  uncontradicted  evidence  the  court 
rightly  instructed  the  jury  to  find  a  verdict  for  the  defendant  Rector. 
Notice  given  to  an  agent  while  acting  in  the  agency  is  notice  to  the  prin- 
cipal. The  plaintiffs'  agent,  Smith,  who  sold  the  merchandise  for  which 
the  note  sued  on  was  given^  was  told  before  and  at  the  time  he  sold  the 
goods  to  Ryan  that  Rector  was  not  a  partner  of  Ryan,  and  had  no  in- 
terest in  the  business,  but  that  the  name  of  Rector  &  Co^  had  been  as- 
sumed by  the  defendant  Ryan  because  he  could  not  procure  a  license  to 
conduct  the  business  in  his  own  name.  One  who  holds  himself  out  to 
the  world  as  a  partner  is  liable  as  such,  although  he  in  fact  does  not 
participate  in  the  profits  and  losses;  but  where  there  is  a  stipulation  be- 
tween two  or  more  persons  who  hold  themselves  out  to  the  world  as 
}jartners  that  one  of  them  shall  not  have  any  share  in  the  profits  nor 
pay  any  portion  of  the  losses,  he  is  not  liable  to  th^  creditor  of  the  firm 
who  before  giving  credit  knew  of  this  stipulation,  because  such  creditor 
has  no  right  to  fix  upon  him  a  responsibility  against  his  bargain  and  in- 
tention, when  such  bargain  and  intention  were  known  to  the  creditor 
before  he  extended  the  credit.  Pars.  Cont.  193,  and  note  ^;  Alderson 
V.  Popes,  1  Camp..  404,  note.  See  Uumpson  v.  J?ani,  111  U.  S.  529,  4 
Sup.  Ct.  Rep.  689. 

Judgment  afiirmed. 
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McClellan  a  at.  v.  Pybatt  el  ol. 

iCircuU  Court  of  AppeaU,  Eighth  Cinmit    May  16^  18Ml> 
NaSS. 

1.  APPSAIi^PrACTIOB— ASSTONMBinr  OF  ErBOBS— ExCBPnONS. 

Where  the  charge  to  the  jury  contains  a  series  of  propositioiia,  a  aingle  exoeptloB 
thereto  in  gross  cannot  be  sustained  if  any  proposition  is  sound,  and  the  appellata 
court  will  not,  on  such  an  exception,  inquire  whether  any  part  ot  the  charge  Is 
erroneous. 
9.  Sake— ExcBFTioNS  to  Instructions. 

An  assignment  of  error  in  giving  instructions  will  not  be  considered  where  It 
fails  to  comply  with  Cir.  Gt.  App.  Rule  24, 47  Fed.  Rep.  zi.,  prescribing  that,  *  when 
the  error  alleged  is  to  the  charge  of  the  court,  the  specification  shall  set  out  the 
part  referred  to  in  totldem  verM,  whether  it  be  in  instructions  given  or  in  Inatruo- 
tions  refused. " 
8l  Bahb. 

Where  one  of  a  series  of  propositions  preferred  as  one  request  to  charge  is  un- 
sound, an  exception  to  a  refusal  to  charge  the  whole  series  cannot  be  sustained. 
4.  EjuscnnoN— Claims  bt  Thibp  Pbbsons^Bona  Fidbs. 

When  a  third  person  claims  title  to  chattels  seized  under  execution,  a  biU  of  sals 
executed  by  defendant  to  a  stranger  after  the  alleged  sale  to  the  claimant  is  admiss- 
ible as  bearing  on  the  bonaflde8  of  the  sale  to  the  claimant 

6.  APPBAI/— ASSIONMBNT  OT  EbBORS— -HOTION  FOR  NbW  TrIAL. 

Since  a  motion  for  a  new  trial  is,  under  the  federal  practice,  addressed  to  the  dis- 
cretion of  the  trial  court,  and  no  error  can  be  assigned  to  the  ruling  thereon,  such 
motion  will  not  be  considered  in  aid  of  an  insufficient  assignment  oz  errors. 
6i  Circuit  Coubt  of  Appeaia — Following  Btatb  Pbagtiob. 

Though  the  practice  act  of  Arkansas,  regulating  the  practice  of  state  courts  of 
original  jurisdiction,  is  obligatorv  on  the  federal  courts  held  in  that  state  and  in 
the  Indian  Territory,  the  rules  of  practice  of  the  supreme  court  of  that  state  are 
not  adopted  by  the  circuit  court  of  appeals  in  cases  coming  from  either  the  stats 
or  the  territory. 

In  Error  to  the  United  States  Court  in  the  Indian  Territory. 

This  was  an  issue  as  to  the  right  to  property  levied  on  hy  Henry  C. 
Pyeatt  and  James  C.  Kirby  under  an  execution  against  William  P.  Mo- 
Clellan,  and  claimed  by  Charles  M.  McClellan.  The  issue  was  found  for 
plaintififs,  and  judgment  rendered  against  Charles  M.  McClellan  and  D. 
W.  Lipe,  the  surety  on  his  bond,  and  they  bring  error.     Affirmed. 

For  decision  on  motion  to  dismiss  the  writ  of  error  and  vacate  the  w- 
persedeaSy  see  49  Fed.  Rep.  259. 

George  E.  Nelaon  a|^d  Wm.  M,  OravenSj  for  plaintiffs  in  error. 

John  H,  Rogers^  for  defendants  in  error. 

Before  Caldwell  and  Sakbobn,  Circuit  Judges,  and  SHntAB,  Distrid 
Judge. 

Caldwell,  Circuit  Judge.  The  defendants  in  error  on  the  8d  day  of 
October,  1889,  recovered  a  judgment  in  the  United  States  court  fqr  the 
Indian  Territory  against  William  P.  McClellan  for  the  sum  of  $7,59  .07, 
upon  which  execution  was  issued  on  the  next  day,  and  was  levi<  1  by 
the  marshal  on  the  5th  day  of  October  on  certain  cattle  and  hors  s,  as 
the  property  of  the  defendant  in  the  execution.  The  property  bo  1  vied 
upon  was  claimed  by  Charles  M.  McClellan,  who  executed  a  bond  con* 
ditioned  as  required  by  section  3042,  Mansf.  Dig.  Ark.,  with  tb  de- 
fendant Lipe  as  his  surety.  Thereupon  the  plaintiff  gave  notice,  at  pro- 
idded  by  section  3045  of  the  same  digest,  and  the  trial  of  the  ri£  it  to 

Digitized  by  VriOOllC 


1' 


m'clellan  v.  pyeatt.  687  • 

the  property  levied  on  by  the  marshal,  and  claimed  by  the  plaintiff  in 
error  McCleUan,  proceeded  in  the  mode  provided  by  statute,  (sections 
3042-3047,  Mansf.  Dig.  Ark.)  The  case  was  tried  by  a  jury,  who 
found  the  issues  for  the  plaintiffs  in  the  execution,  and  assessed  their 
damages  at  $930  and  interest,  for  which  sum  judgment  was  rendered 
against  the  claimant,  Charles  M.  McCleUan,  and  Lipe,  as  surety  on  the 
bond,  who  thereupon  sued  out  this  writ  of  error. 

It  is  said  in  the  brief  of  counsel  for  plaintiffs  in  error  that  "there  was 
no  sufficient  recital  in  the  bond  of  an  appraisement.  The  names  of  the 
appraisers  do  not  appear  in  it.  Each  article  is  not  appraised,  nor  does 
it  appear  how  or  by  whom  the  appraisers  were  sworn."  But  this  was 
not  assigned  for  error  below,  and  the  bond  was  introduced  in  evidence 
without  objection,  and  appears  to  be  in  proper  form. 

The  first  eight  assignments  of  error  relied  on  in  the  brief  of  counsel  for 
the  plaintiffs  in  error  relate  to  instructions  given  and  refused  by  the 
court.  The  court  charged  the  jury  at  considerable  length.  The  instruc- 
tions deal  with  the  various  aspects  of  the  case,  and  embrace  11  different 
points  or  propositions.  The  plaintiffs  in  error  excepted  to  the  whole 
charges  in  mass.  The  greater  part,  if  not  the  whole,  of  the  charge, 
was  good  law.  Whether  any  part  of  it  is  erroneous  we  will  not  inquire, 
because  the  rule  is  well  settled  that  "if  the  entire  charge  of  the  court  is 
excepted  to,  or  a  series  of  propositions  contained  in  it  is  excepted  to  in 
gross,  and  any  portion  thus  excepted  to  is  sougd,  the  exception  cannot 
be  sustained."  Beaver  v.  Taylor^  93  U.  S.  46;  lAncoln  v,  Ckiflin^  7  Wall. 
132;  Cooper  v.  Schlesinger,  111  U.  S.  148,  4  Sup.  Ct.  Rep.  360;  Burtan 
v.  Ferry  Co.,  114  U.  S.  474,  5  Sup.  Ct.  Rep.  960.  The  court  would  be 
justified  in  disr^arding  this  assignment  of  errors  for  another  reason. 
The  twenty-fourth  rule  of  this  court  requires  the  brief  of  the  plaintiff  in 
error  to  contain  a  specification  of  the  errors  relied  on,  and,  "when  the 
error  alleged  is  to  the  charge  of  the  court,  the  specification  shall  set  out 
the  part  referred  to  totidem  rerhisj  whether  it  be  in  instructions  given  or 
in  instructions  refused."  This  requirement  has  not  been  observed  by 
the  plaintiff  in  error  in  this  case.  Where  the  record  discloses  "a  plain 
error,  not  assigned  or  specified,"  we  would  not  be  inclined  to  rigidly  en- 
force this  rule,  but  there  is  nothing  persuasive  in  this  record  to  induce 
us  to  waive  it. 

What  has  been  said  with  regard  to  the  exception  to  the  charge  given 
by  the  court  is  equally  applicable  to  the  exception  to  the  refusal  of  the 
court  to  give  the  instructions  asked  by  the  plaintiffs  in  error.  These 
comprise  a  series  of  six  propositions,  preferred  as  one  request,  "and," 
the  record  recites,  "the  court  refusing  to  give  said  instructions,"  the  de- 
fendant excepted.  The  sixth  proposition  of  the  series  was  misleading, 
and  not  warranted  by  the  pleadings  or  the  facts.  Its  purpose  was  to  in- 
duce the  jury  to  believe  that  the  oificer's  return  that  he  had  levied  on  the 
property,  and  the  distinct  recital  to  that  effect  in  the  bond  executed  by 
the  plaintiffs  in  error,  were  not  sufficient  evidence  of  that  fact.  This  re- 
quest was  properly  refused,  and,  where  one  of  a  series  of  propositions 
preferred  as  one  request  is  unsound,  an  exception  to  a  refusal  to  charge 
the  whole  series  cannot  be  maintained.     See  authorities  cited  9Upra. 
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The  court  rightly  permitted  the  marshal  to  amend  the  return  on  the 
execution. 

The  ninth  error  to  which  our  attention  is  called  in  the  brief  for  the 
plaintiffs  in  error  is  that  "the  Hedge  and  Alton  bills  of  sale  were  irrele- 
vant." These  bills  of  sale  were  introduced  to  show  that  the  property 
which  C.  W.  McClellan  claimed  to  have  purchased  from  W.  P.  McClel- 
lan  was  treated  by  both  of  them,  after  the  alleged  sale  from  W.  P.  Mc- 
Clellan to  C,  W.  McClellan,  as  the  property  of  the  former,  and  sold  and 
used  for  his  benefit.  These  were  circumstances  bearing  on  the  bona  fides 
of  the  alleged  sale  of  the  property  by  W.  P.  McClellan  to  C.  W.  McClel- 
lan, and  were  properly  admitted  in  evidence. 

The  suggestion  is  made  that  there  was  a  motion  for  a  new  trial,  and 
that  that  motion  specifies  particularly  the  paragraphs  of  the  court's 
charge  to  the  jury  intended  to  be  excepted  to,  and  that,  as  there  was  an 
exception  to  the  overruling  of  the  motion  for  a  new  trial,  all  errors  prop- 
erly set  out  in  the  motion  are  sufficiently  saved.  This  is  a  misconcep- 
tion of  the  office  and  effect  of  a  motion  for  iei  new  trial  in  the  courts  of 
the  United  States.  In  these  courts  the  motion  for  a  new  trial  is  de- 
signed to  invoke  the  judgment  of  the  trial  court  on  the  alleged  errors  set 
out  in  the  motion,  but  the  ruling  of  the  trial  court  on  the  motion  can- 
not be  assigned  for  error,  and  neither  this  court  nor  the  supreme  court  of 
the  United  States  will  treat  the  motion  for  a  new  trial  as  a  sufficient  .bill 
of  exceptions  or  assignment  of  errors.  Its  office  and  functions  are  lim- 
ited to  the  trial  court.  It  has  long  been  settled  that  a  motion  for  a  new 
trial  in  a  federal  court  is  addressed  to  the  sound  discretion  of  the  court, 
and  that  the  ruling  thereon  one  way  or  the  other  cannot  be  assigned  for 
error.  Domvell  v.  De  La  ianza,  20  How,  29;  MtdhaU  v.  Keenan^  18  Wall. 
342;  Railway  Co.  v.  Tumnbly,  100  U.  S.  78;  Railway  Co.  v.  ffcdb,  102 
U.  S.  120. 

The  act  of  congress  (26  St.  pp.  81,  94,  c.  182,  §  31)  put  in  force  in 
the  Indian  Territory  the  practice  act  of  the  state  of  Arkansas,  regulating 
the  practice  in  courts  of  original  jurisdiction.  The  same  practice  act, 
BO  far  as  relates  to  actions  at  law,  is,  by  act  of  congress,  obligatory  on  the 
courts  of  the  United  States  held  within  the  state  of  Arkansas,  but  the 
rules  of  practice  that  prevail  in  the  supreme  court  of  Arkansas  are  not 
adopted  for  this  court',  nor  the  supreme  court  of  the  United  States,  in 
cases  coming  either  from  the  Indian  Territory  or  from  the  circuit  court 
of  the  United  States  in  that  state.  For  more  than  40  years' it  has  been 
the  settled  rule  of  practice  of  the  supreme  court  of  Arkansas  that  a  mo- 
tion for  a  new  trial  to  correct  all  the  errors  of  the  trial  court,  not  appar- 
ent upon  the  face  of  the  record,  is  essential  before  a  writ  of  error  wll  be 
entertained  by  the  supreme  court.  Dardey  v.  Robbina*  Heirs^  3  Ark.lL44, 
decided  in  1840;  Steckv.  Mahar,  26  Ark.  536;  AMsv.  Reed,  27  ^.rk. 
607. 

In  the  courts  of  the  United  States  the  errors  not  apparent  upon  the 
face  of  the  record  are  brought  onto  the  record  by  bill  of  exceptions  and 
the  bill  of  exceptions  and  assignment  of  errors  are  the  foundation  o  the 
case  of  the  plaintiff  in  error  in  the  appellate  court;  and  in  that  «  Durt 
neither  the  nootion  for  a  new  trial  nor  the  ruling  of  the  trial  court  '  pon 
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it  can  have  any  influence  in  the  decision  of  the  cause,  or  paform  tbi 
office  of  a  bill  of  exceptiona  or  an  assignment  of  error. 
Judgment  affirmed. 


ViLLAGS  07  AliBXAJfDKEA  V.  StABLEB. 

(<Hrott«C(mitQr2lppeoU,JB«oW^Oircwtt.    Msyie,18Qi.) 
No.  51. 

t»  Appsalabxji  Ordeba— Nsw  Trials. 

A  ruling  either  way  on  •  motion  for  new  trial  oannot  be  anigned  for 
MeCleUan  v.  Pyeatt,  50  Fed.  Rep.  686,  followed. 

H  AFPBAI/— ReTIBW— SUFFIOIBNOT  OF  BVIDENGB. 

The  sufficiency  of  the  evidence  to  support  the  verdiot  cannot  be  considered  by 
the  reviewing  oourt  where  the  complaining  party  not  only  neglected  to  aak  a  per> 
emptory  instruction  for  a  verdict  at  the  dose  of  the  whole  evidence,  but,  without 
objection,  permitted  the  oourt  to  charge  the  Jury,  upon  the  assumption  that  the 
case  was  one  proper  to  be  thua  submitted.  Railroad  Co.  ▼.  Hawthome,  IS  Sup. 
Ct.  Rep.  591, 144  u.  8.  203,  and  Inturanoe  Co.  v.  Untellt  IS  Bup.  Ot  Rep.  671, 141 
U.  a  489.  followed. 

In  Error  to  the  Circuit  Court  of  the  United  States,  Northern  District  of 
Minnesota. 

Action  by  Charles  Stabler  against  the  village  of  Alexandria,  Dong- 
las  county,  Minn.,  for  personal  injuries.  Vcnrdict  and  judgment  for 
plaintiff.     Defendant  brings  error.     Affirmed. 

Charles  C.  Wilhon  and  H.  JenMm^  for  plaintiff  in  error. 

Qwrge  H.  Reynolds^  for  defendant  in  error. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  SHmAS,  District 
Judge. 

Caldwell,  Circuit  Judge.  This  action  was  brought  against  the  vil- 
lage of  Alexandria,  Minn.,  to  recover  damages  for  a  personal  injury 
received  by  the  plaintiff  from  falling  in  the  nighttime  on  a  slippery  side- 
walk, upon  which  it  was  alleged  the  defendant  had  negligently  permitted 
snow  and  ice  to  accumulate.  There  was  a  jury  trial  and  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  sued  out  this  writ  of  error. 
No  exceptions  were  taken  to  the  ruling  of  the  court  in  the  course  of  the 
trial,  or  to  the  instructions  to  the  jury.  The  defendant  moved  the  court 
to  set  aside  the  verdict  and  grant  a  new  trial,  upon  the  ground,  among 
others,  that  the  evidence  was  not  sufficient  to  sustain  the  verdict,  which 
motion  was  overruled,  to  which  ruling  the  defendant  excepted. 

The  counsel  for  the  plaintiff  in  error  states  in  his  brief  that  'Hhe  sole 
error  relied  upon  is  that  the  evidence  is  not  sufficient  to  sustain  the  ver- 
dict.'' If  the  defendant  below  desired  to  test,  on  writ  of  error  in  this 
oourt,  the  sufficiency  of  the  evidence  to  sustain  the  verdict,  it  should 
have  asked  at  the  dose  of  the  whole  evidence  a  peremptory  instruction 
for  a  verdict  in  its  behalf.  Railroad  Co,  v.  Hawthorne^  144  IT.  S.  202, 
12  Sup.  Ct.  Rep.  691.  It  did  not  do  this,  but  without  objection  per^ 
mitted  the  oourt  to  charge  the  jury,  upon  the  assumption  that  the  case, 
upon  the  evidence,  was  one  proper  to  be  submitted  to  the  jury,  Ik  is 
V.50F.no.8— 44 
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true  the  soffidency  of  the  evidence  to  eupport  the  verdict  might  still  be 
challenged  in  the  ooart  below  bj  a  motion  to  set  aaide  the  verdict  and 
grant  a  new  trial,  but  that  motion  only  served  to  bring  the  grounda  of 
it  to  the  attention  of  that  court;  and  its  rulings  thereon,  one  way  or  the 
other,  cannot  be  assigned  for  error.  JUeCldlan  v.  PyeaU^  50  Fed.  Bep. 
686,  (at  the  present  term.) 

The  case  of  Inmrance  Co.  v.  Dhsdl,  144  U.  8.  439,  12  Sup.  Gt.  Bep. 
671,  the  record  in  which  we  have  consulted,  shows  there  was  a  motion 
for  a  new  trial  upon  the  ground,  among  others,  that  the  evidence  was 
not  sufficient  to  sustain  the  verdict,  but  there  was  no  request  for  a  per- 
emptory instruction  for  a  verdict  for  the  defendant.  The  court,  after 
stating  that  the  only  ground  for  serious  doubt  in  respect  of  the  case  was 
whether  the  evidence,  was  sufficient,  in  any  view  of  it,  to  sustain  the  only 
theory  of  fact  upon  which  the  plaintiff  could  recover,  "and  whether,  iif 
the  court  had  given  a  peremptory  instruction  to  find  for  the  defendant, 
the  verdict  and  judgment  would  have  been  disturbed,"  say: 

''Bat  we  need  not  consider  the  case  in  those  aspects,  for  the  defendant 
assumed  that  it  would  be  submitted  to  the  jury,  and  asked  instructions 
touching  the  several  points  on  which  it  relied.  It  did  not  ask  a  peremptory 
instruction  for  a  verdict  in  its  behalf.  It  cannot,  therefore^  be  a  ground  of 
reversal  that  the  issues  of  fact  were  submitted  to  the  juiy." 

Judgment  affirmed* 


FXBSENDXN  V.  BaBRBTT  H  oL 

iCCroiHt  Oow%  D.  New  Hamp9hl(r€.   November  94, 180L) 

No.84e. 

fODemnr— Rv  Judioata— iDsmnrr  ov  BuBjaor-MATna. 

Plaintiir  sued  B.  to  foreolose  a  mortgage  on  land  whioh  B.  claimed  under  a  tn 
■ale  for  the  year  1873.  The  tax  title  was  sustained,  and  judgment  rendered  for  B. 
Afterwards,  plaintiff  brought  another  action  to  foreclose  the  same  mortgage  as  to 
a  different  tract  of  land,  but  acquired  by  B.  under  a  tax  sale  for  taxes  of  the  same 
▼ear,  made  by  the  same  town.  Held  that,  the  subject-matter  of  the  two  aotioot 
being  different,  the  judgment  in  the  first  was  not  a  bar  to  the  second. 

At  Law^  Action  by  Albert  L.  Fessenden  against  Samud  N.  Barrett 
and  others  to  foreclose  a  mortgage.  Defendants  moved  to  dismias.  Uo- 
tion  overruled. 

R.  E.  Walker  and  Wm.  L.  Foster,  for  plaintiff. 

J2.  M.  Wallace^  for  defendants. 

Colt,  Circuit  Judge.  This  is  an  action  brought  by  the  plaintiff  tat 
the  purpose  of  foreclosing  a  mortgage  on  a  certain  tract  of  land  situated 
in  the  town  of  Mason,  N.  H.  The  mortgage  covered  several  other  tracts 
of  land,  not  included  in  this  suit.  The  present  hearing  was  had  upon  de- 
fendants' motion  to  dismiss  the  suit  upon  the  ground  that  the  subject- 
matter  here  in  controversy  has  become  res  adjuduxUa,  This  question  is 
generally  more  properly  raised  by  plea;  but,  since  the  plaintiff  waivei 
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any  informality  as  to  the  manner  in  which  this  defense  is  presented,  we 
will  proceed  to  dispose  of  it  as  if  formally  pleaded. 

The  judgment  relied  upon  by  defendants  as  a  bar  to  this  action  is  a 
former  suit  brought  by  the  plaintiflf  in  the  supreme  court  of  New  Hamp- 
shire against  Nelson  L.  Barrett,  under  whom  the  present  defendants 
claim  title,  to  recover  possession  of  another  piece  of  land  covered  by 
the  same  mortgage.  In  that  suit  the  defendant  claimed  title  to  the  tract 
of  land  then  in  controversy  by  virtue  of  a  tax  title  from  the  said  town 
of  Mason  for  the  year  1873,  and  the  court  held  the  tax  title  to  be  valid, 
and  directed  judgment  for  the  defendant.  The  contention  of  the  defend- 
ants in  this  suit  is  that  the  land  in  the  present  suit,  although  not  the  same, 
was  a  part  of  the  land  included  in  the  mortgage,  and  was  taxed  pre- 
cisely in  the  same  manner  in  the  year  1873,  and  that  the  point  in  issue 
was  precisely  the  same  in  that  suit  as  in  this,  namely,  the  validity  of 
the  tax  title  of  the  town  of  Mason  for  the  year  1873  as  against  the  plain- 
tiff's title  under  the  mortgage,  and  that,  therefore,  the  plaintiff  is  es- 
topped from  again  adjudicating  this  questiftn.  As  opposed  to  this  po- 
sition, the  plaintiff  maintains  that  the  former  suit  is  no  estoppel  to  the 
present  action — Firsts  because  the  issue  is  not  the  same;  and,  second^ 
because  the  parties  are  not  the  same.  It  is  elementary  law  to  say  that 
if  either  of  these  propositions  is  true  the  former  judgment  is  no  bar  to 
this  suit,  and  the  defense  of  res  adjudicata  fails.  The  rule  that  the  bar 
or  estoppel  in  a  second  suit  between  the  same  parties  is  confined  to  the 
material  issues  adjudicated  in  the  first  is  easier  to  state  than  it  is  to 
harmonize  the  various  decisions  of  the  courts  on  this  question.  This 
conflict  of  opinion  in  the  adjudged  cases  arises  from  the  different  views 
taken  by  the  courts  as  to  what  are  to  be  classified  as  material  issues  in 
a  prior  suit  between  the  same  parties.  The  courts  of  some  of  the  states 
hold  that  the  former  judgment  may  be  set  up  as  a  bar  or  estoppel  to  all 
facts  directly  and  distinctly  put  in  issue,  and  the  finding  of  which  was 
necessary  to  the  judgment.  Oatea  v.  PrestcUy  41  N.  Y.  113;  Oardiierv. 
Buckbee^  3  Cow.  120;  Wood  v.  Jackson,  8  Wend.  11;  Jackson  v.  Lodge,  36 
Cal.  28;  Chase  v.  Walker,  26  Me.  555;  Lymck  v.  Swantmi,  53  Me.  100; 
Bnhcock  v.  Camp,  12  Ohio  St.  11;  BeU  v.  McCoUock,  31  Ohio  St.  397. 
Other  state  courts  seek  to  confine  the  effect  of  a  former  judgment  as  a 
bar  or  estoppel  to  the  subject>-matter  in  issue  in  the  former  suit.  Kinff 
V.  Chase,  15  N.  H.  9;  Metcalf  v.  OUmare,  63  N.  H.  174;  Cross  v.  Cross, 
68  N.  H.  373;  Dooley  w.  Potter,  140  Mass.  49,  2  N.  E.  Rep.  935;  East- 
man V.  Cooper,  15  Pick.  276;  Clark  v.  Sammxms,  12  Iowa,  368.  The  su- 
preme court  of  the  United  States,  and  the  weight  of  authority  in  the 
state  courts,  do  not,  it  seems  to  me,  support  the  view  that  the  bar  or  es- 
toppel in  a  second  suit  is  confined  to  the  subject-matter  in  issue  in  the  first 
suit,  and  that,  therefore,  all  other  matters  must  be  deemed  collateral,  or 
introduced  by  way  of  evidence,  but  that  such  estoppel  extends  to  all  mat- 
ters and  material  facts  put  in  issue,  the  findings  of  which  are  necessary 
to  uphold  the  judgment.  Aurora  City  v.  .We^t,  7  Wall.  83,  96;  Bebii  v. 
Morgan,  Id.  619;  Tioga  R.  Co.  v.  BlosAurg  &  C.  R.  Co.,  20  WaU.  137- 
In  the  leading^  case  of  Cromwell  v.  Comity  qfSofi,  94  U.  S.  361,  the  dis-. 
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tinction  is  drawn  between  the  effect  of  a  judgment  as  a  bar  or  estoppel 
against  the  prosecution  of  another  action  upon  the  same  daim  and  de- 
mand, and  its  effect  as  an  estoppel  in  another  action  between  the  same 
parties  upon  a  different  claim  or  cause  of  action.  In  the  former  case 
the  judgment,  if  rendered  on  the  merits,  constitutes  an  absolute  bar  to 
a  subsequent  action,  not  only  as  to  every  matter  which  was  offered  and 
received  to  sustain  or  defeat  the  claim,  but  as  to  any  other  admissible 
matter  which  might  have  been  offered  for  that  purpose.  But  where 
the  second  action  between  the  same  parties  is  upon  a  different  claim  or 
demand  the  judgment  in  the  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue  or  points  controverted,  upon  the  determina- 
tion of  which  the  finding  or  verdict  was  rendered.  In  all  cases  where  it 
is  sought  to  apply  the  estoppel  of  a  judgment  rendered  upon  one  cause 
of  action  to  matters  arising  in  a  suit  upon  a  different  cause  of  action,  the 
inquiry  must  always  be  as  to  the  point  or  question  actually  litigated  and 
determined  in  the  original  action,  not  what  might  have  been  thus  liti- 
gated and  determined.  Only  upon  such  matters  is  the  judgment  con- 
clusive in  another  n  ^ion. 

The  present  suit  is  for  a  different  cause  of  action  than  the  former  suit 
of  Fessenden  v.  Barrett^  since  the  causes  of  action  relate  to  different  tracts 
of  land.  The  question  to  be  determined  in  this  suit  is  the  title  to  an- 
other tract  of  land.  In  the  prior  suit  the  defendant  relied  upon  the  tax 
title  of  1873  to  sustain  his  claim  to  the  land  then  in  controversy.  In 
this  suit  the  defendants  rely  upon  the  tax  title  of  the  same  year  to  sus- 
tain their  claim  to  the  land  now  in  controversy.  Admitting  that  one 
of  the  material  facts  in  issue  in  the  former  case  was  the  validity  of  the 
tax  title  of  1873,  in  respect  to  a  certain  piece  of  property,  and  that  the 
determination  of  that  fact  is  a  bar  to  any  further  litigation  of  the  same 
question  in  another  action  between  the  same  parties  or  their  privies,  this 
cannot  estop  the  parties  from  raising  the  question  of  the  validity  of  the 
tax  title  respecting  another  piece  of  property,  because  such  title  might 
be  good  in  the  one  case  and  bad  in  the  other.  It  is  sufficient  to  say 
that  all  the  proceedings  necessary  to  establish  a  valid  tax  title  might 
have  been  complied  with  in  respect  to  the  first  tract  of  land,  while,  in 
respect  to  the  other  tract,  they  might  have  been  so  defective  as  to  ren- 
der the  tax  title  void.  There  may  have  been  as  many  tax  deeds  given 
by  the  town  of  Mason  in  that  year  as  there  were  delinquent  taxpayers, 
and  some  of  these  deeds  may  have  conveyed  a  good  titJe,  and  others 
not.  The  defendant  Barrett,  in  the  former  suit,  may  have  been  the  pur- 
chaser of  several  pieces  of  property  sold  for  the  taxes  of  that  ye 
received  tax  deeds  therefor.  Assuming  that  these  pieces  of  pij 
were  at  the  time  all  owned  by  the  same  person,  and  that  the  i 
as  to  one  piece  had  been  adjudicated  and  held  to  be  valid,  it  do 
follow  that  the  other  deeds  are  equally  valid.  It  seems  to  me  thJ 
case  is  outside  of  the  debatable  ground  as  to  what  matters  are  con| 
by  a  prior  judgment,  and  that  no  courts  have  gone  so  far  as 
that  establishing  the  title  to  one  piece  of  property  between  the  sao 
ties  also  establishes  the  title  to  another  piece  of  property  as  betwe 
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same  parties.  That  both  these  tracts  of  land  are  claimed  by  the  plain"> 
tiff  under  the  same  mortgage  can  make  no  difference,  especially  in  view 
of  the  fact  that  the  validity  of  the  mortgage  has  not  been  called  in  ques- 
tion in  either  suit. 

It  is  unnecessary  to  consider  the  second  defense,  that  the  parties  are 
not  the  same  in  the  two  actions.     The  motion  to  dismiss  is  overruled* 


Unitbd  States  v.  Wotten  et  at. 
(CianmU  Courts  D.  MasaactvusetU.    May  S7, 1899L) 

1,  Customs  Dutibs—"  Plucked  "  Ck>NBT  Seiits. 

*^  Pulled"  or  '^  plucked  *'ooney  skins— that  Is,  such  as  have  had  the  hair  removed 
from  them— are  not  dutiable  as  ** dressed  furs  or  skins,  **  within  Tariff  Act  1890,  par. 
444,  but  are  entitled  to  entry  free,  onder  paragraph  588,  as  ''fur  skins,  not  dressed 
in  any  manner. " 

2,  SaMJB— CONSTBUOTIOH  OF  STATUTE. 

Where  the  language  of  the  tariff  acts  has  been  substantially  the  same  in  respect 
to  certain  goods,  a  construction  uniformly  applied  by  the  treasury  department  since 
1846  will  not  be  disregarded  except  for  very  cogent  reasons. 

At  Law.  Proceedings  by  the  United  States  to  obtain  a  review  of  a 
decision  of  the  board  of  general  appraisers  reversing  a  decision  of  the 
collector.     Affirmed. 

FVank  D.  AUen^  U.  S.  Atty.,  Henry  A.  Wyman^  Asst.  U.  S.  Atty.,  and 
Elihu  Root,  for  the  United  States. 

Whitehead  &  Suydcvm^  for  respondents. 

Colt,  Circuit  Judge.  This  is  an  appeal  from  the  decision  of  the  board 
of  general  appraisers,  (Act  June  10,  1890,  §  15.)  The  question  raised 
relates  to  the  proper  classification  under  the  tariff  act  of  October  1,  1890, 
of  pulled  coney  skins,  which  are  known  in  the  trade  as  "hatters*  furs." 
The  collector  classified  this  import  under  paragraph  444  of  the  tariff  act 
of  October  1,  1890,  which  is  as  follows: 

''Furs  dressed  on  the  skin,  but  not  made  up  into  articles,  and  furs  not 
on  the  skin,  prepared  for  hatters'  use,  twenty  per  centum  ad  valorem^* 

The  importers  contended  that  the  import  was  entitled  to  entry  free, 
under  section  588  of  the  same  act,  as  "fur  skins  of  all  kinds,  not  dressed 
in  any  manner."  The  board  of  general  appraisers  reversed  the  decision 
of  the  collector,  and  decided  in  favor  of  the  importers.  Coney  skin  is 
the  skin  of  a  rabbit.  In  its  crude  state  it  is  of  small  value.  To  put  it 
into  a  marketable  condition,  it  is  cut  open,  spread  out  flat,  and  the  ends 
cut  off,  and,  after  being  put  through  this  operation,  it  is  called  an  "un- 
plucked"  skin.  In  addition  to  this,  the  skin  is  dampened  and  cleaned, 
and  by  the  aid  of  a  sharp  knife  the  hairs  are  plucked  from  the  skin, 
leaving  only  what  is  known  as  the  "fur."  It  then  becomes  a  "plucked" 
skin.  The  only  question  in  this  case  is  whether  a  plucked  coney  skin 
is  a  dressed  fur  within  the  meaning  of  the  tariff  act  of  October  1,  1890. 
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In  the  opitiion  of  general  dealers  in  furs,  a  plucked  fur  is  not  a  dressed 
fur,  the  word  "dressmg,"  as  understood  by  them,  having  reference  tea 
treatment  of  the  pelt  or  skin,  as  distinct  from  the  fur,  while,  in  the 
opini(»  of  those  familiar  with  hatters'  furs,  it  would  seem  that  plucking  is 
a  part  of  the  operation  of  dressing,  and  that,  therefore,  a  plucked  fur  is 
at  least  a  partially  dressed  fur. 

The  evidence  in  this  case  is  voluminous,  and  it  is  mainly  directed  to- 
wards obtaining  the  views  of  dealers  in  furs  as  to  what  constitutes  a 
dressed  fur.  Upon  this  point  the  evidence  is  conflicting.  It  does  not 
seem  to  me,  however,  that  the  case  turns  upon  this  debatable  question. 
Tariff  laws  relate  to  commerce,  and  the  first  and  guiding  rule  in  their 
interpretation  is  to  discover  what  is  the  commercial  designation  of  the 
particular  article,  as  understood  among  importers  and  traders.  What- 
ever may  be  the  opinion,  therefore,  of  dealers  in  hatters'  furs  as  to 
whether  a  "pulled"  fur  is,  strictly  and  technically  speaking,'a  "dressed" 
fur,  or  a  fur"dressed  in  any  manner,"  I  do  not  think,  upon  an  examina- 
tion of  the  whole  record  in  this  case,  it  can  be  said  that  in  a  commercial 
sense  a  "pulled"  fur  is  a"dressed"  fur.  Since  the  tariif  act  of  1846, sub- 
stantiall}'  the  same  language  has  been  used  with  respect  to  dressed  and 
undressed  skins  in  all  the  tariff  acts  down  to  and  including  the  act  of 
1890,  and  under  a  uniform  current  of  treasury  decisions,  beginning  with 
that  of  October  16,  1868,  pulled  coney  skins  have  been  classified  as 
"undressed  skins."  These  rulings  by  the  executive  department  of  the 
government  should  have  great  weight,  because  it  may  be  fairly  presumed 
that  the  importation  has  been  made  upon  the  faith  of  the  decisions  and 
classification  hitherto  made  by  the  government.  Thesupreme  court  of  the 
United  States  lays  down  the  principle  that,  where  there  has  been  a  long 
acquiescence  in  the  construction  of  a  law  as  adopted  by  the  government, 
and  where  by  such  construction  the  rights  of  parties  have  for  many  years 
been  determined,  it  will  not  be  disregarded  without  the  most  cogent  and 
persuasive  reasons.  Robertson  v.  Dovming^  127  U.  S.  607,  8  Sup.  Ct. 
Rep.  1328.  It  must  be  assumed,  I  think,  that  congress  intended  this 
interpretation  of  the  law,  because  in  the  report  prepared  in  1884  by  the 
committee  of  finance  of  the  United  States  senate,  known  as  the  Senate 
Report  No.  12,  pulled  skins  are  classified  as  "undressed  skins."  Taking, 
therefore,  the  meaning  of  this  import  in  its  general  commercial  sense,  the 
rulings  of  the  treasury  department,  and  the  evident  intent  of  congress,  I 
feel  bound  to  hold  that  pulled  coney  skins  are  not  to  be  classified  as  a 
dressed  fur  or  skin,  under  paragraph  444  of  the  tariff  act,  but  that  they 
come  under  paragraph  588,  as  a  fur  skin,  not  dressed  in  any  iqanner. 

The  decision  of  the  board  of  general  appraisers  is  affirmed. 
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Ifi  re  Ghabb  ef  oL 

iCircuU  CcfwrU  D.  MassachUBetts.    May  18, 1803.) 
No.8,566u 

CuvrOHB  DUTIBS— RSTIBW  OF  GeKBRAL  APPBAISBBS*  DbOISXOK  —  INTBBB8T  MSH  G08TS 

▲OAiNST  United  States. 

On  a  review  in  the  circuit  court  of  a  dedBion  of  the  board  of  Reneral  appraisersi 
under  Act  Cone.  June  )0, 1890,  (26  St.  p.  181,)  no  interest  or  coats  can  be  reoovered 
against  the  United  States  in  the  absence  of  special  statutoiy  proyision. 

At  Law. 

Petition  by  L.  C  Chase  &  Co.  for  a  review  of  the  decision  of  the  board 
of  general  appraisers  as  to  the  classification  of  common  goat  hair.  The 
board's  decision  was  reversed,  and  the  importers  held  entitled  to  a  re- 
turn of  the  excess  of  duties  paid.  48  Fed.  Rep.  630.  The  question 
now  is  as  to  the  liability  of  the  United  States  for  interest  and  costs. 

The  two  opinions  by  the  attorney  general,  referred  to  in  the  opinion 
below  as  being  decisive  of  this  question,  are  as  follows: ' 

Dbpabtment  of  JusnoE. 

Washington,  D.  G.»  Augast  7*  1891. 
TJie  Seoretary  of  the  Treasury— Sm:  By  your  letter  of  July  Slst  you  sub- 
mit for  opinion  "  whether  or  not  any  authority  now  exists  iu  law  for  the  pay* 
ment  of  interest  upon  refunds  made  in  conformity  with  Judgments  obtained 
in  cases  of  appeal  under  section  15  of  the  act  of  June  10»  1890,  (26  St.  p.  131») 
from  decisions  of  the  board  of  United  States  general  appraisers. "  Section 
15  provides  that  if  the  owner,  importer,  assignee*  or  agent  of  imported  mer- 
chandise is  dissatisfied  with  the  decision  of  the  beard  of  general  appraisers, 
he  may,  by  complying  with  certain  conditions  in  the  section  prescribed,  have 
H  review  of  such  decision  in  the  nature  of  an  appeal  in  the  circuit  court,  ''said 
3urt  to  hear  and  determine  the  questions  of  law  and  fact  involved  in  such 
decision  respecting  the  classification  of  such  merchandise,  and  the  rate  of  duty 
imposed  thereon  under  such  classification;  and  the  decision  of  such  court  shall 
be  final,  and  the  proper  collector  or  person  acting  as  such  shall  liquidate  the 
entry  accordingly,"  unless  a  further  appeal  and  trial  shall  be  had  in  the  su- 
preme court,  as  therein  provided.  It  further  provides  that  ''all  final  judg- 
ment3,  when  in  favor  of  the  importer,  shall  be  satisfied  and  paid  by  the  sec- 
retary of  the  treasury  from  the  permanent,  indefinite  appropriation  provided 
for  in  section  28  (24)  of  this  act.*'  It  will  be  seen  from  the  foregoing  that 
the  statute  is  silent  in  relation  to  interest.  The  proceeding  is  in  the  nature 
of  a  suit  against  the  United  States.  (See  opinion  of  this  date  to  the  secretary 
of  the  treasury  in  reference  to  fees  of  district  attorneys,  under  this  section.) 
"The  general  rule  is  that  interest  is  not  allowable  on  claims  against  the  gov- 
ernment. The  exceptions  to  this  rule  are  found  only  in  cases  where  the  de- 
mands are  made  under  special  contracts  or  special  laws,  expressly  or  by  very 
clear  implication  providing  for  the  payment  of  interest.  7  Op.  Attys.  Geoa 
523;  9  Op.  Attys.  Gen.  57.  •An  obligation  to  pay  it,'  observes  Attorney  Gen- 
eral Black  in  the  opinion  last  cited,  *  is  not  to  be  implied  against  the  govern- 
ment as  it  is  against  a  private  party  from  the  mere  fact  that  the  principal  was 
detained  from  the  creditor  after  his  right  to  receive  it  had  accrued.'  "  1? 
Op.  Attys.  Gen.  318.  Tbis  position  finds  abundant  support  in  the  decisions 
of  the  supreme  court.  In  TilUon  v.  U,  S.,  100  U.  S.  43,  it  is  said:  "Interest, 
however,  would  have  been  recoverable  against  a  citizen  if  the  payments  were 
unreasonably  delayed;  but  with  the  government  the  rule  is  different,  for,  in 
addition  to  the  praclibe  which  has  long  prevailed  In  the  departments  of  not 
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allowing  Interest  on  claims  presented,  except  it  is  in  some  way  specially  pro- 
vided for,  the  statute  under  which  the  court  of  claims  is  organized  expressly 
declares  that  no  interest  shall  be  allowed  upon  any  claim  up  to  the  time  of 
rendition  of  Judgment  therein  in  the  court  of  claims,  unless  upon  a  oontraot 
expressly  stipulating  for  interest.  **  So  in  U.  8.  v.  Sherman^  98  U.  S.  565,  it 
is  said:  ^Before  that  time  (certificate  of  probable  cause)  the  gorernment  is 
under  no  obligation,  and  the  secretary  of  the  treasury  is  not  at  liberty  to  pay. 
When  the  obligation  arises,  it  is  an  obligation  to  pay  the  amount  recovered; 
that  is,  the  amount  for  which  Judgment  has  been  given.  The  act  of  congress 
says  not  a  word  about  interest.  Judgments,  it  is  trne»  are  by  the  law  of 
South  Carolina,  as  well  as  by  federal  legislation,  declared  to  bear  interest. 
Such  legislation,  however,  has  no  application  to  the  government.  And  the 
interest  is  no  part  of  the  amount  recovered.  It  accrues  only  after  the  recov- 
ery has  been  had.  Moreover,  whenever  interest  is  allowed,  either  by  statute 
or  by  common  law,  except  in  cases  where  there  has  been  a  contract  to  pay 
interest,  it  is  allowed  for  delay  or  default  of  the  debtor.  But  delayer  default 
cannot  be  attributed  to  the  government.  It  is  presumed  to  be  always  ready 
to  pay  what  it  owes."  See  Harvey  v.  U.  8.^  118  U.  S.  243,  5  Sup.  Ct.  Bep. 
465,  So,  in  U.  8.  v.  Bayard,  127  U.  S.  251,  8  Sup.  a.  Rep.  1156,  this  doc- 
trine is  forcibly  reiterated.  The  court  says:  '^The  case  therefore  falls  within 
the  well-settled  principle  that  the  United  States  are  not  liable  to  pay  intei^ 
est  on  claims  against  them,  in  the  absence  of  express  statutory  provision 
to  that  effect.  It  has  been  established  as  a  general  rule  in  the  practice  of  the 
government,  that  interest  is  not  allowed  on  claims  against  it,  whether  such 
claims  originate  in  contract  or  in  tort,  or  whether  they  arise  in  the  ordinary . 
business  of  administration  or  under  private  acts  of  relief,  passed  by  congress 
on  special  application.  The  only  recognized  exceptions  are  where  the  gov- 
ernment stipulates  to  pay  interest,  and  where  interest  is  given  expressly  by 
an  act  of  congress,  either  by  the  name  of  *  interest '  or  by  that  of  •  damages.'  * 
Your  question  is  therefore  answered  in  the  negative. 

Very  respectf  uUy,  W.  H.  H.  Mn.T.ini,  Attorney  General. 

Depabtment  of  Justiob. 

Washington,  D.  C,  December  10, 1891. 
The  Secretary  of  t?ie  Treasury — Sib:  Your  letter  of  November  12,  1891, 
submitting  the  question  whether,  in  cases  of  Judgments  against  the  United 
States  by  circuit  courts  on  appeals  by  importers  from  illegal  assessments  of 
duties  by  collectors  of  customs,  the  refund  adjudged  to  be  made  by  the  United 
States  includes  costs.  In  my  opinion  costs  are  not  and  cannot  be  included 
in  such  judgments  without  some  declaration  of  congress  to  that  effect.  As 
Chief  Justice  Mabshall  said  in  U.  8.  y.  Barker »  2  Wheat.  395,  in  response 
to  a  motion  for  costs  against  the  United  States:  ^The  United  States  never 
pay  coste."  In  IT.  8.  v.  Boyd^  5  How.  29,  51,  the  court  said:  "Another 
ground  upon  which  the  Judgment  must  be  reversed  is  that  a  Judgment  for 
costs  was  rendered  against  the  plaintiffs.  The  United  States  are  not  liable 
for  costs."  In  the  case  of  TTie  Antelope,  12  Wheat.  546-549,  the  court  says: 
"It  is  a  general  rule  that  no  court  can  make  a  direct  judgment  or  decree 
against  tiie  United  States  for  costs  and  expenses  in  a  suit  to  which  the  United 
States  is  a  party,  either  on  behalf  of  any  suitor  or  any  officer  of  the  govern- 
ment. As  to  the  officers  of  the  government,  the  law  expressly  provides  s 
different  mode."  See,  also,  U,  8,  v.  MGLemore,  4  How.  2iB6.  The  proceed- 
ings instituted  by  importers  by  way  of  appeal  to  the  courts  under  section  15 
of  the  act  of  June  10, 1890,  are  suits  against  the  United  States,  as  was  held 
by  this  department,  after  much  consideration,  in  an  opinion  dated  August  7, 
1891,  and  therefore  such  proceedings  as  to  costs  against  the  United  States 
fall  directly  within  the  rulings  in  the  above  cases. 

Very  respectfully  yours, ,  Attorn^  GeneraL 


Digitized  by 


Google 


wtLBoman  V.  w.  bikqhah  oo  697 

JSmjoA  p.  TudBtTj  for  petitioners. 

Frank  D,  ABm,  U.  S.  Atty.,  and  Henry  A.  JTyiwm,  Aast  U*  8.  Atty., 
for  collector. 

Colt,  Circuit  Judge.  Whatever  may  have  been  the  practice  under 
former  statutes,  I  am  of  the  opinion  that  under  the  act  of  June  10, 1890, 
(26  St.  p.  131,)  no  interest  or  costs  can  be  recovered  against  the  United 
States,  because  the  suit  is,  in  substance,  brought  against  the  United 
States,  and  the  act  makes  no  provision  for  such  payment.  Upon  this 
point  I  can  add  nothing  to  the  opinions  of  the  attorney  general  under 
dates  of  August  7,  1891,  and  December  10,  1891.  The  items  of  inter- 
est and  costs  may  therefore  be  stricken  from  the  judgment  in  the  present 
case. 


ElLBOUBNS  d  (d.  V.  W.  PiNQHAM  Oo« 
(CfreuU  Coutt  oT  Appealg,  StaOh  Oitvutt.   June  S,  ISOt.) 

1.  Patbvtb  for  Intehtionb— Process  07  MANmrAoruRB— Wrought  Mbtaxi  Bims. 

In  letters  patent  No.  240,146.  issued  April  12, 1881,  to  James  KUbourne,  the  speo- , 
ifications  state  that  the  invention  oonsLsts  of  a  *^sink  swaged  or  strack  up  from  a 
single  sheet  of  wrought  iron  or  steel,  without  joint,  seam,  or  interior  angle. "  The 
daim  is  for  '^the  herein^ieacribed  sink,  made  of  a  single  sheet  of  wrought  steel  or 
iron,  without  Joint,  seam,  or  interior  angle,  substantially  as  set  forth.  **  No  other 
reference  was  made  to  the  method  of  construction.  Held,  that  the  patent  does  not 
cover  the  process  of  oonstruotion,  both  because  the  claim  did  not  embrace  iL  and 
because  there  was  no  sufBoient  description  of  the  **  manner  and  process  of  making, " 
to  meet  the  requirements  of  Rev.  St  $  4888. 
8b  Bamb— Intxntiok. 

There  was  no  invention,  either  in  the  use  of  a  single  piece  of  material  or  in  the 
absence  of  joint,  seam,  and  interior  angles;  for  numerous  articles,  such  as  butlers* 
trays,  plumbers'  sinks,  flanged  baking  pans,  and  bidet-pans,  were  made  from  a 
single  sheet  of  metal  by  the  swaging  operation,  long  before  the  patent. 
8,  Substitution  of  Different  Material. 

There  was  not  patentability  in  the  sabatltation  of  wrought  steel  or  iron  In  lieu  of 
castmetaL 
47  Fed.  Bep.  67,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio,  Eastern  Division. 

In  Equity.  Suit  by  James  Kilboume  and  the  Kilboume  &  Jacobs 
Manufacturing  Company  against  the  W.  Bingham  Company  for  infringe- 
ment of  patent.  The  circuit  court  dismissed  the  bill,  and  complainants 
appeal.     Affirmed. 

Statement  by  Swan,  District  Judge: 

Appellant  Kilboume  is  the  patentee  and  owner  of,  and  the  corpora- 
tion appellant  the  exclusive  licensee  under,  letters  patent  No.  240,146, 
issued  April  12, 1881,  on  application  filed  December  28, 1880,  for  "cer- 
tain new  and  useful  improvements  in  sinks.''  This  suit  was  brought  to 
restrain  the  alleged  infringement  of  that  patent.  The  patentee  in  his 
specification  states  the  nature  of  his  invention  thus:  "My  invention 
oonsisffi  of  a  sink  swaged  or  struck  up  from  a  single  sheet  of  wrought 


Digitized  by 


Google 


698  FEDERAL  fiBPOBTER,  VoL  50. 

iron  or  steel,  without  joint,  seam,  or  interior  angle."    He  then  sets  forth 
various  defects  in  sinks  made  of  cast  metal,  saying: 

"Sinks  of  this  kind  are  neither  strong  nor  durable.  They  break  easily  and 
frequently  In  shipping  or  In  storing  them,  and  also  in  placing  or  setting  them 
up  in  position  for  use.  They  are  also  liable  to  fracture  or  break  if  water 
should  freeze  in  them,  and,  in  order  to  give  them  the  modicum  of  strength 
which  they  possess,  a  considerable  amount  of  metal  must  be  used  in  their 
construction,  making  them  cumbersome  and , heavy,  and  increasing  expenseof 
manufacture." 

He  gives  this  description  of  his  invention: 

"I  have  discovered  that  the  above  specified  defects  can  be  completely  re- 
moved by  making  the  sink  of  wrought  iron  or  steel,  said  sinks  being  swaged 
or  struck  up  from  a  single  sheet  of  such  metal,  as  hereinbefore  first  specified. 
Such  a  sink  is,  of  course,  stronger  than  one  of  cast  metal,  and  is  not  liable  to 
be  fractured  or  broken  by  a  sudden  jar  or  blow.  It  is  cheaper  than  a  cast- 
metal  sink,  for  the  reason  that  much  less  metal  is  required  in  its  construc- 
tion, and  it  can,  by  the  swaging  operation, — as,  for  instance,  by  being  struck 
up  in  a  drop  press, — be  made  more  rapidly  and  economically.  ♦  ♦  *  The 
sink,  being,  as  seen  in  the  drawings,  without  interior  angle,  has  practically 
equal  strength  at  all  points,  and  has  no  corners  where  sediment  or  dirt  can 
gather. " 

The  issue  between  the  parties  is  confined  to  the  first  claim  of  the  pat- 
ent, which  is  thus  stated: 

"Having  described  my  invention,  what  I  claim  and  desire  to  secure  by  let- 
ters patent  is:  (1)  The  herein-described  sink,  made  of  a  single  sheet  of 
wrought  steel  or  iron,  without  joint,  seam,  or  interior  angle,  8ul»tantially  as 
set  forth." 

The  answer  denies  the  infringement  charged,  the  value  and  utility  of 
the  alleged  invention,  and  that  the  patentee  was  the  original  and  first 
inventor  or  discoverer  of  any  material  or  substantial  part  of  the  thing 
patented.  It  gives  the  names  and  residences  of  numerous  persons  who 
knew  and  used  the  thing  patented  prior  to  its  alleged  invention  by  Eil- 
bourne.  It  also  alleges  that  the  article  had  been  patented  and  described, 
prior  to  its  supposed  invention  by  Kilbourne,  in  some  30  prior  Ameri- 
can patents  and  one  English  patent,  and  specifies  several  printed  publi- 
cations circulated  in  the  United  States,  in  which  it  had  been  described, 
and  pleads  that  the  patented  article  had  been  in  public  use  and  on  sale 
in  this  country  for  more  than  two  years  prior  to  Kilbourne's  application. 
It  also  insists  that,  in  view  of  the  state  of  the  art  of  manufacturing  sinks, 
bath  tubs,  and  many  like  articles  long  before  said  alleged  invention,  the 
letters  patent  fail  to  disclose  any  invention,  and  that  the  means  claimed 
as  original  by  said  Kilbourne  under  his  patent  were  common  and  well 
known. 

Waiaouj  Burr  &  lAveaay  and  M.  D,  Leggett,  for  complainants. 

Briesm  &  Knauth,  H,  M.  Turky  and  Arthur  von  Briesm^  for  defendant 

Before  Jackson,  Circuit  Judge,  and  Swan,  District  Judge. 

Swan,  District  Judge.  Complainants  claim  the  monopoly  of  making 
and  vending  under  Kilbourne's  patent  the  single  article  of  sinks,  "swaged 
or  struck  up  from  a  single  sheet  of  wrought  steel  or  iron,  without  joint, 
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seam,  or  interior  angle."  The  conceptions  daimed  as  original,  on  which 
the  validity  of  the  patent  is  predicated  by  the  argument,  are:  (1)  The 
mode  of  construction;  (2)  the  entirety  of  the  material  composing  the 
completed  article;  (8)  the  use  of  the  wrought  steel  or  iron  in  the  manu- 
facture of  the  sink;  (4)  the  interior  form,  without  joint,  seam,  or  angle. 

1.  If  the  first  element  of  this  daim  were  a  new  process,  it  is  not  suffi- 
ciently described  to  meet  the  requirements  of  section  4888,  Rev.  St.  U. 
S.,  that  an  inventor  shall  make  and  file  in  the  patent  office  a  written 
description  of  his  invention,  and  ''of  the  manner  and  process  of  making, 
constructing,  compounding,  and  using  the  same,  in  such  full,  clear,  con- 
cise, and  exact  terms  as  to  enable  any  person  skilled  in  the  art  or  science 
to  which  it  appertains,  or  with  which  it  is  most  nearly  connected,  to 
make,  construct,  compound  and  use  the  same.  *  *  *"  The  antiq- 
uity of  the  process,  and  the  fact  that  the  patentee  does  not  expressly  or 
by  implication  claim  it,  save  the  patent  from  this  objection.  The  art 
of  swaging  metals  into  any  required  forin  was  venerable  long  anterior  to 
this  patent.  The  drop  press,  drop  hammer,  dead  stroke  hammer,  dish* 
ing  ram,  dies,  die  press,  forcers,  and  stamping  machines  have  long  been 
familiar  to  metal  workers  as  implements  by  which  hollow  ware  in  all  its 
forms  and  varieties  has  been  manu&ctured  for  over  half  a  century,  and 
are  regarded  in  the  art  as  simply  equivalent  machines  or  tools  for  swa- 
ging; that  is,  beating  or  drawing  the  ductile  metals  into  desired  shapes. 
The  use  of  one  or  the  other  of  these  agencies  is  merely  a  preferential  ap- 
plication by  the  workman  of  the  power  require*  for  the  work  in  hand. 
The  variety  of  manufactures  by  this  process  has  been  limited  only  by 
the  art  of  designing,  the  ductility  of  metals,  and  the  possibilities  of  ma- 
chinery. The  inventor  of  a  new  design  or  material  for  an  article  of  man- 
ufacture, or  of  a  new  device  for  the  application  of  the  power  needed  in 
this  art,  or  the  discoverer  of  a  process  for  the  treatment  of  refractory  met- 
als is^en titled  to  the  monopoly  assured  by  the  patent  laws.  These  would 
be  additions  to  our  knowledge  and  contributions  to  the  industry  evolved 
from  the  inventive  faculty.  The  appreciation  and  utilization  of  the 
efficiency  of  old  methods,  means,  and  material  for  the  manufacture  of 
domestic,  mechanical,  and  agricultural  wares  ''does  not  spring  from  that 
intuitive  faculty  of  the  mind  put  forth  in  the  search  for  new  results  or 
new  methods  creating  what  had  not  before  existed  or  bringing  to  light 
what  lay  hidden  from-  vision;  but,  on  the  other  hand,  is  the  sugges- 
tion of  that  common  experience  which  arose  spontaneously,  and  by  a 
necessity  of  human  reasoning,  in  the  minds  of  those  who  had  become 
acquainted  with  the  circumstances  with  which  they  had  to  deal."  Holr 
lister  V.  Manufacturing  Cb.,  113  U.  S.  72,  5  Sup.  Ct.  Rep.  717. 

It  is  not  enough  that  the  new  manufacture,  because  of  the  fitness  of 
the  material  to  the  purposes  of  the  article,  has  obviated  innumerable  ob- 
jections inherent  in  prior  manufactures  and  superseded  them  in  the 
trade.  It  must  possess  an  advantage  and  novelty  in  form  or  construc- 
tion beyond  the  ability  of  a  mechanic  of  ordinary  skill  and  intelligence, 
or  be  the  resultant  of  means  or  methods  devised  by  the  maker.  "  The 
law,"  says  Judge  Woodruff  in  Smith  v.  EUioU^  9  Blatchf.  403,  "gives  no 
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monopoly  to  indnstry  to  wise  judgment  or  to  mere  mechanical  skill  io 
the  use  of  known  means,. nor  to  the  product  of  either,  if  it  be  not  new. 
These  are  within  the  proper  field  of  competition,  and  open  to  all.  Id 
general,  they  will  in  that  competition  be  justly  appreciated,  and  will 
command  their  proper  remuneration  if  usefully  employed.  It  is  inven- 
tion of  what  is  new,  and  not  comparative  superiority  or  greater  excel- 
lence in  what  was  before  known,  which  the  law  protects,  and  it  is  that 
alone  which  is  secured  by  patent."  The  state  of  the  art  of  metal  work- 
ing conclusively  disproves  Kilboume's  claim  to  a  monopoly  for  the  pro- 
cess used  in  this  manufacture,  and  remits  him  for  his  reward  to  the 
quality  of  his  wares.  He  has  contributed  nothing  to  its  resources  or 
machinery  unknown  before  to  the  craft.  He  obtained  his  patent  April 
12,  1881.  No  model  accompanied  his  specifications.  From  that  date 
until  some  time  in  1883  the  sum  of  his  achievements  in  this  line  of  in- 
dustry was  the  abstract  conception  of  the  adaptability  and  fitness  of 
wrought  steel  and  iron  to  this  article  of  household  furniture.  He  ad- 
mits that  during  this  interval  he  expended  thousands  of  dollars  and 
ruined  thousands  of  plates  in  endeavoring  to  make  the  sink.  He  says: 
"I  made  first  small  dies  and  then  large  ones;  had  to  change  and  change  again 
the  shape  of  the  dies,  and  almost  despaired  of  success;  but  I  had  spent  so 
much  time  and  money  on  it  that  I  persevered,  and  finally  succeeded." 

This  confession  not  only  demonstrates  that  the  patentee  has  flailed  to 
disclose  the  secret  of  his  process,  and  specify  his  invention  in  such  a 
way  that  others  of  the  game  trade  would  be  enabled  to  do  the  thing  for 
which  the  patent  was  granted,  without  any  new  invention  or  addition  of 
their  own, — has  merely  '^set  them  a  problem  to  solve,"  to  use  the  phrase 
of  Baron  Alderson  in  Morgan  v.  Semoardy  Webst.  Pat.  Gas.  174, — but 
also  that  the  process  was  a  mystery  to  himself,  which,  for  two  years 
after  his  patent  had  issued,  bafBed  solution.  The  result  of  his  experi- 
ments has  justified  his  faith  in  the  adequacy  of  *'  the  swaging  operation  " 
to  this  manufacture,  but  the  necessity  for  the  experiments  proves  that 
the  machinery  of  his  success,  which  is  patentable  if  original,  was  obvi- 
ously a  hard-bom  afterthought,  which  he  had  not  conceived.  But  be- 
yond this,  there  is  no  language  in  this  patent  which  can  by  any  latitude 
of  construction  be  held  a  claim  for  the  process,  beyond  the  curt  refer- 
ences to  "the  swaging  operation,"  and  one  of  its  tools,  the  drop  press, 
which  are  alluded  to  as  well-known  agencies  or  machinery  equal  to  the 
manufacture  of  the  article. 

The  argument  that,  under  the  case  of  Smiih  v.  Vvkartiie  Cb.,  93  TJ.  S. 
492,  the  process  detailed  is  made  as  much  a  part  of  the  invention  as  are 
the  materials  of  which  the  product  is  composed,  has  no  applicability. 
There,  as  is  said,  "the  properties  of  vulcanite  were  well  known;  but  how 
to  make  use  of  them  for  artificial  sets  of  teeth  remained  undiscovered, 
and  apparently  undiscoverable,  until  Cummings  revealed  the  mode.* 
The  patent  was  sustained  as  a  combination  of  process  and  product,  both 
of  which  were  new,  though  the  materials  were  old.  The  process  was 
fully  detailed.  The  distinctions  between  that  case  and  this  are  obvious. 
For  the  reasons  stated ,  the  claim  for  the  process  is  untenable. 
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2.  The  record  shows  that  neither  the  entirety  of  the  material  of  which 
the  sink  is  made,  nor  the  absence  of  joint,  seam,  and  interior  angle,  are 
new  features  in  this  class  of  manufactures.  Butlers'  trays,  plumbers' 
sinks,  flanged  baking  pans,  bidet  pans,  and  numerous  other  domestic 
and  mechanical  utensils  were  made  by  the  swaging  operation  from  single 
sheets  of  melal,  long  anterior  to  the  plaintiffs'  patent.  All  of  these  ar- 
ticles were  jointless,  seamless,  without  interior  angles,  strong,  durable, 
cheap,  and  light,  as  compared  with  like  utensils  of  cast  metal;  so  elastic 
as  largely  to  obviate  injury  to  dishes  placed  or  dropped  therein;  could  be 
safely  and  easily  handled,  shipped,  and  set  in  position;  subjected  with- 
out detriment  to  extremes  of  heat  and  cold;  were  not  affected  by  the 
freezing  of  their  contents,  nonodorous,  and  easily  cleansed.  In  short, 
they  remedied  every  objection  to  cast  metal  utensils  which  experience 
has  developed  and  the  specifications  of  this  patent  and  the  proofs  of 
complainants  have  particularized.  Defendant's  exhibit  bidet  pans  is 
a  small  bathing  vessel,  stamped  or  swaged  from  sheet  metal,  without 
joint,  seam,  or  interior  angle.  These  were  made  by  Hodges,  Taylor  & 
Hodges,  in  Brooklyn,  N.  Y.,  as  early  as  1854;  and  also  as  early  by 
Ketchum,  of  New  York.  They  were  usually  from  18  to  20  inches  long, 
10  or  11  inches  wide,  and  from  6  to  8i  inches  in  depth.  The  size  was 
limited  by  the  demand,  not  by  diflBculty  of  construction. 

Defendant's  exhibit  baking  pan  is  a  type  of  an  utensil  which  has  been 
manufactured  and  sold  at  least  since  1850,  and  hiis  been  made  with  and 
without  flanges.  Many  sizes  and  varieties  of  this  dish  were  made,  and 
they  were  used  for  different  purposes.  Sheet  tin  was  the  material  com- 
monly used,  but,  where  that  was  not  obtainable  of  sufficient  size,  sheet 
iron  was  substituted.  They  were  formed  of  a  single  sheet. of  metal, 
without  joint,  seam,  or  interior  angle,  by  the  wheeling  process,  which 
is  defined  as  *'simply  raising  articles  of  various  forms  and  depths  out  of 
one  flat  piece  of  material, — copper,  iron,  brass,  or  any  other  material 
whatever  in  the  form  of  sheets," — by  means  of  two  co-operating  wheels, 
one  of  which  is  adjustable,  so  arranged  that  by  their  pressure  the  metal 
forced  between  them  could  be  given  any  desired  form.  The  capacity 
of  this  process  for  the  manufacture  of  household  utensils  of  any  depth 
or  shape  is  practically  unlimited.  The  usual  depth  of  its  manufactures 
was  from  eight  to  eight  and  a  half  inches.  Defendant's  exhibit  butler's 
tray  is  another  exemplification  of  these  wares.  It  is  in  fact  a  portable 
sink  for  use  in  the  dining  room,  formed  of  a  single  sheet  of  wrought 
iron,  without  joint,  seam,  or  interior  angle,"  by  the  swaging  operation. 
In  shape,  material,  and  manner  of  construction  it  is  strikingly  suggestive 
of  the  Kilboume  sink.  The  proofs  are  convincing  that  these  were  made 
as  early  as  1878,  if  not  in  1876.  Between  the  basin  of  this  tray  and  de- 
fendant's flanged  baking  pan,  which  is  as  old  as  the  tray,  there  is  but 
little  difference  in  shape.  They  were  made  in  the  same  manner  before 
the  year  1880.     They  were  20  inches  in  length  and  16  inches  in  width. 

As  long  ago  as  1846,  British  letters  patent  No.  11,073  were  granted 
to  Thomas  F.  Griffiths  for  an  improvement  in  the  form  of  dies,  and  a 
combination  of  the  processes  of  shaping  sheet  metal  by  stamping  and 
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burnishing  into  required  shapes  and  designs.  Speaking  in  his  specifi- 
cations of  stamping  plate  and  sheet  metal  in  accordance  with  his  pro- 
cess, he  says:  "A  great  variety  of. articles,  it  is  well  known,  are  now 
made  by  stamping,  and  by  stamping  combined  with  burnishing  to  form, 
and  both  these  processes  are  well  known."  He  appends  to  the  specifica- 
tions three  illustrative  drawings  of  articles  stamped  from  single  pieces  of 
sheet  metal  and  iron  plate,  of  the  same  shape  as  the  sinks  made  by  com- 
plainant, and  thus  verifies  his  claim  that  "the  workman  will  only  have 
to  vary  his  dies,  forcers,  and  chucks  in  order  to  make  articles  of  other 
sizes  and  forms."  December  21,  1869,  J.  G.  Knapp  obtained  letters 
patent  for  an  improvement  in  sheet  metals,  flour,  grain,  and  other  scoops. 
His  invention  consisted  "in  forming  the  bowls  in  one  piece  of  metal, 
without  seams  or  joints,  by  stamping  up  sheets  of  metal  into  the  form 
of  troughs,  with  a  flange  around  the  top,"  etc.  Letters  patent  were 
granted  James  Kidd,  December  19,  1876,  for  an  improvement  in  metal 
wheelbarrows,  which  consists  in  making  the  tray  or  body  of  the  barrow 
of  a  single  sheet  of  steel,  struck  up  or  stamped  from  a  plate  of  steel  or 
any  other  sufficiently  ductile  metal,  by  a  dishing  ram.  On  the  same 
day,  Kidd  took  out  another  patent  for  an  improvement  in  dishing  met- 
als, by  which  plates  of  sheet  metal  "can  be  stretched  or  stamped  into  a 
dished  or  concave  form,  with  any  desired  outline  of  the  concave,  and 
with  a  surrounding  flange  or  strengthening  edge."  Farrington  &  Arm- 
strong's patent  of  November  18,  1873,  for  improvement  in  sheet-metal 
coffins,  furnishes  another  anticipation  of  Kilboume's  use  of  the  single 
sheet  of  metal.  They  made  these  caskets  of  two  pieces  of  wrought 
iron,  by  dishing  or  distorting  the  plain  sheets  or  plates  of  iron  by 
means  of. dies,  into  the  required  shape  and  depth.  T.  F.  Rowland's 
patent  of  May  30,  1876,  for  an  improvement  in  wrought -iron  vessels 
for  buoys,  etc.,  consisted  in  forming  a  complete  hollow,  welded  vessel, 
of  two  hemispheres,  struck  up  by  dies  from  entire  circular  plates.  These 
hemispheres  were  flanged  by  the  same  process,  so  that  they  could  be 
welded  to  form  the  buoy  or  hollow  vessel.  Under  Morris  Wells'  patent 
of  January  2,  1866,  for  sheet-metal  dies,  seamless  hollow  ware  was 
struck  up  from  single  sheets  of  metal  by  a  series  of  dies.  November  4, 
1879,  Hiram  W.  Ball  received  a  patent  for  an  improvement  in  road 
scrapers,  under  which  the  scoops  of  those  implements  were  constructed 
of  a  single  piece  of  steel,  "having  upturned  sides  and  back,  without 
seams,  joint,  or  interior  angle,"  swaged  or  formed  to  the  required  shape. 
Of  this  patent  Kilbourne  is  the  assignee.  The  similitude  of  language 
and  ideas  in  Ball's  and  complainant's  specifications,  and  the  fact  that 

of  his 
patent 


Kilbourne  is  the  assignee  of  the  Ball  patent,  is  at  least  suggestiv 
appreciative  apprehension  of  the  prior  manufacture.  With  BalPi 
before  him,  his  ingenuity  would  not  be  taxed  to  discern  the  effi  »cy  of 

or  iron 


the  swaging  operation  to  strike  up  a  blank  sheet  of  wrought  steel 
into  a  four-sided  vessel  "without  seam,  joint,  or  interior  angle  " — the  j 

Kilbourne  sink  in  short, — with  as  much  facility  as  it  producec  Ball's 
three-sided  scoop  from  the  same  metals.  William  G.  Avery  obt  ined  a 
patent  November  4,  1879,  for  an  elevator  bucket  without  joint  o   seam, 
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struck  up  from  a  single  piece  oif  metal,  aad  formed  with  a  flat  bottom, 
curved  front  and  sides,  and  flat  back.  It  is  useless  to  multiply  examples 
of  manufacturers  from  single  sheets  of  wrought  metals,  possessing  every 
merit  and  peculiarity  claimed  for  this  sink.  The  list  might  be  indefinitely 
prolonged.  The  catalogue  of  patented  machines  and  process  for  swaging, 
stamping,  and  striking  up  household  and  miscellaneous  utensils  and 
conveniences  which  were  jointless  and  seamless,  and  preserved  the  en- 
tirety of  the  material  of  the  article,  is  as  voluminous.  The  instances 
cited  of  the  application  of  this  art  to  common  uses  deprive  these  features 
of  this  sink  to  all  claim  to  novelty.  While  an  exact  counterpart  of 
Kilbourne's  sink  in  shape  had  not  been  produced  in  wrought  metal,  its 
prototype  in  form  appears  in  BignalPs  cast-iron  sink,  for  which  letters 
patent  were  issued  January  1,  1867,  to  L.  C.  and  M.  C.  Bignall.  »  This 
is  without  joint,  seam,  or  interior  angle,  and  has  a  grooved  or  recessed 
flange  in  its  upper  and  outer  edge,  projecting  horizontally,  into  which 
the  upholding  framework  or  inclosure  is  fitted.  The  flat  flange  of  com- 
plainant's sink  serves  the  same  purpose.  The  form  or  pattern,  therefore, 
lacks  originality. 

3.  The  use  of  wrought  steel  or  iron  in  lieu  of  cast  metal  is  mere  sub- 
stitution of  materials,  which,  whatever  the  degree  of  superiority  given  to 
the  manufacture  thereby,  is  not  patentable.  Hotchkisa  v.  Greeaivood,  11 
How.  248;  Hicks  v.  Kelsey,  18  Wall.  670;  Phillips  v.  Detroit,  111  U.  S. 
604,  4  Sup.  Ct.  Rep.  580;  Gardner  v.  Herz,  118  D.  S.  180-192,6  Sup. 
Ct.  Rep.  1027;  Brown  v.  District  of  Columbia,  130  D.  S.  87,  9  Sup.  Ct. 
Rep.  437;  Fbrsheim  v.  SchiUiiig,  137  U.  S.  64,  11  Sup.  Ct.  Rep.  20. 

The  decree  of  the  circuit  court  dismissing  the  complainant's  bill  is 
clearly  correct,  and  is  affirmed,  with  costs. 


The  John  C.  Fisheb. 

The  Tom  Ross. 
Boss  et  al.  v.  Grubbs. 

(CiTCuU  Court  of  Appeals,  TM/rd  Circuit    April  82, 188S.)  i 

1.  CoLUSioN— RivBR  Stbameb  Landing—Boat  at  Wharf. 

A  large  river  steamer,  which  in  landing,  head  on,  swung  her  stem  aronnd  so  as 
to  strike  a  smaller  steamer,  safely  moored  at  an  adjacent  private  wharf,  where  she 
had  a  right  to  be,  is  liable  for  the  damages  caused  thereby.  j 

8.  Maritime  LirKs— Extinodi8HMbnt~Giyin(»  Note, 

In  admiralty  a  note  does  not  extinguish  the  lien  of  the  claim  for  which  it  is  given  j 

unless  such  is  the  understanding  of  the  parties  at  the  time.    The  General  Meadet 
20  Fed.  Rep.  928,  followed.  I 

i 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania, 
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In  Admiralty.  Suit  by  I.  W.  Gnibbs,  owner  of  the  steamer  Tom 
Ross,  against  William  Ross  and  others,  claimants  of  the  steamboat  John 
C.  Fisher.     Decree  for  libelant.     Libelee  appeals*     Affirmed. 

Mr.  Barixm,  for  appellant. 

David  S.  McCann,  for  appellees. 

Before  Acheson,  Circuit  Judge,  and  Butler  and  Orbek,  District 
Judges. 

Acheson,  Circuit  Judge.  On  December  10, 1889,  the  small  steamer 
Tom  Ross  was  safely  moored  and  securely  tied  at  a  private  wharf  in  the 
port  of  Cincinnati,  Ohio.  The  boat  was  lying  along  the  outside  of  a 
barge,  and  was  at  her  usual  berth,  and  in  a  place  she  had  a  right  to  oc- 
cupy.. About  noon  of  thu*  day  the  large  and  powerful  steamboat  John 
C.  Fisher  came  into  port,  and  in  landing  immediately  above  the  Boss, 
head  on,  swung  her  stern  around  so  as  to  strike  the  Ross  with  great 
force,  and  squeeze  that  vessel  between  the  Fisher  and  the  barge,  crush- 
ing in  both  sides  of  the  Ross.  It  does  not  appear  that  the  Ross  was 
culpable  in  any  particular.  She  was  plainly  visible  to  those  in  chaige 
of  the  Fisher,  and  it  was  their  duty  to  steer  dear  of  her.  Oidbertsony. 
The  Southern  Belle,  18  How.  584;  The  Granite  State,  3  Wall.  310.  No 
good  reason  for  not  avoiding  the  Ross  is  shown.  The  conclusion  of  the 
court  below  that  the  Fisher  was  wholly  at  fault,  and  was  liable  for  the 
damages  caused  by  the  collision,  was  clearly  warranted  by  the  proofs. 

Some  months  after  the  occurrence,  the  captain  of  the  John  C.  Fisher, 
acting  on  behalf  of  that  boat  and  the  owners,  signed  as  captain,  and  gave  to 
the  owner  of  the  Tom  Ross,  a  90-days  promissory  note  on  account  of  the 
damages  occasioned  by  the  collision,  and,  if  this  note  had  been  paid,  the 
amount,  although  less  than  the  claim,  would  have  been  accepted  in 
full  satisfaction.  But  it  was  not  paid,  and  after  default  the  libel  in 
this  case  was  filed  against  the  Fisher.  It  is  now  contended  that  the 
taking  of  the  note  discharged  the  lien,  and  this  is  set  up  in  bar  of  the 
libel.  It  is,  however,  well  settled  in  admiralty  that  a  note  does  not  ex- 
tinguish the  lien  of  the  claim  for  which  it  is  given  unless  such  is  the 
understanding  of  the  parties.  TheKmbaUySWaH.ST;  The  General 
Meade,  20  Fed.  Rep.  923.  Here  it  is  not  proved  that  there  was  any  ex- 
press agreement  that  the  note  should  operate  as  a  discharge  of  the  lien. 
Neither  do  the  circumstances  under  which  the  note  was  accepted  war- 
rant the  inference  that  a  waiver  of  the  lien  was  intended.  But  the  de- 
cided weight  of  the  evidence  is  towards  the  conclusion  that  the  note  was 
taken  by  the  owner  of  the  Ross  upon  the  express  condition  that  it  was 
not  to  operate  as  satisfaction  of  the  claim  unless  it  was  paid.  Thf  de- 
fense altogether  failed  upon  the  proofs. 

We  find  no  error  in  this  record,  and  the  decree  of  the  court  bel|w  is 
affirmed. 
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Ahlhauseb  V.  Butler  d  at. 

(Circuit  Couf%  E.  V.  WiMtmHn.   June  ft,  1898.) 

1.  BmoTAii  or  Oausbb— Waiyxr  or  Objsotiov8— Jurisdiotion  or  Sta.tb  Cotjbt. 

The  flliDg  of  the  petition  for  removal  of  a  oause  from  a  state  to  a  federal  court  is 
no  waiver  of  an  objection  that  the  state  court  was  without  jarisdiotion  of  the  cause 
for  want  of  personal  service  of  process,  and  of  a  res  to  support  service  by  pubUoa> 
tion.    AtchUrm  v.  Morria,  U  Fed.  Rep.  682,  foUowed. 
IL  Bamb—Qarnibhmbnt— Prior  Federal  Suit. 

B.,  a  nonresident,  brought  suit  in  the  federal  circuit  court  agftinst  C,  a  resident, 

to  recover  moneys  due.    Fendinff  that  action,  and  before  trial.  A.,  a  resident, 

brought  suit  In  the  state  court  against  B.,  and  therein  garnished  (X  as  debtor  of  B. 

'  B.  filed  a  petition  for  removal  of  the  suit  to  the  federal  circuit  court.    Held,  that  the 

Sendency  of  tbe  suit  against  C.  in  the  federal  court,  being  in  ^DcrRonam  only,  did  not 
eprive  the  state  court  (and  the  federal  court,  on  removal)  of  jurisdiction  of  the 
garnishment,  which  was  a  proceeding  in  rem,  though  no  judgment  should  have  been 
rendered  against  the  garnishee  bad  the  suit  remained  in  the  state  court. 
8.  Same— Flea  of  Fbior  Suit. 

Whether,  both  suits  being  now  within  the  same  jurlBdictton,  the  plea  of  prior 
suit  within  another  jurisdiction  Is  longer  availing,  Qiuare. 

At  Law.  Action  by  William  Ahlhaaser  against  William  Allen  Butler 
and  others.  Heard  on  motion  to  dismiBS  for  want  of  jurisdiction.  Mo- 
tion denied. 

CharUi  Quarlea,  for  the  motion. 

W.  H.  Tvndia  and  C  H.  Hamilton^  opposed. 

Jenkins,  District  Judge.  The  defendants,  citizens  of  New  York, 
brought  suit  in  this  court  against  Messrs.  Cotzhausen,  Sylvester  &  Schei* 
ber,  citizens  of  Wisconsin,  to  recover  certain  moneys  claimed  to  be  ow- 
ing from  them.  Pending  that  action,  and  before  trial  thereof,  the  plain- 
tiff here,  a  citizen  of  Wisconsin,  brought  this  suit  in  a  court  of  the  state 
of  Wisconsin,  and  therein  garnished  the  defendants  in  the  other  suit  as 
debtors  of  the  defendants  here,  and  for  the  debt  which  was  the  subject- 
matter  of  controversy  in  that  other  suit.  The  garnishees  answered,  and 
inter  alia  pleaded  the  pendency  of  the  prior  suit  against  them  in  this 
court.  There  was  no  personal  service  of  process  upon  the  defendants, 
substituted  service  being  had  by  publication  under  the  state  law.  The 
basis  of  jurisdiction  was  that  the  debt  garnished  was  property  of  the  de- 
fendants within  the  state,  and  subject  to  attachment.  Within  the  time 
for  answering,  and  without  otherwise  appearing  to  the  suit,  the  defend- 
ants filed  in  the  state  court  their  petition  for  the  removal  of  the  suit  into 
this  court,  and  it  was  removed  accordingly.  The  defendants  now  ap- 
pear specially  to  a  motion  to  dismiss  this  «uit  for  want  of  jurisdiction 
of  the  state  court  in  this:  that  the  debt  was  not  subject  to  garnishment 
because  of  the  pendency  of  the  prior  suit  against  the  garnishees  in  an- 
other jurisdiction;  that,  therefore,  no  property  or  debt  was  ifnpounded 
in  the  state  court  which  could  be  subjected  to  thie  payment  of  the  plaiu- 
iiif 's  demand  if  and  when  ascertained,  and  there  was  no  res  for  the  exer- 
cise of  any  jurisdiction  by  the. state  tribunal. 

It  is  objected  preliminarily  that  the  filing  of  the  petition  for  removal 
V.50F.no.9 — 46 
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is  a  personal  appearance  in  the  suit,  submission  by  the  defendants  to  ju- 
risdiction, and  tantamount  to  personal  service  of  process.  It  has  been 
ruled  in  numerous  cases  that  the  filing  in  a  state  court  of  a  petition  for 
removal  does  not  constitute  a  general  appearance,  or  waive  any  want  of 
jurisdiction  of  the  person.  ParroU  v.  Insurance  Co.y  5  Fed.  Rep.  391; 
Blair  v.  Turtle,  1  McCrary,  372,  376,  6  Fed.  Rep.  394,  398;  Atchison  v. 
Moiiis,  11  Fed.  Rep.  582;  Small  v.  Montgomery,  17  Fed.  Rep.  865;  Hen- 
drickwn  v.  Railroad  Go.,  22  Fed.  Rep.  569;  Kauffman  v.  Kennedy,  25 
Fed.  Rep.  785;  Miner  v.  Markham,  28  Fed.  Rep.  387;  Perkins  v.  Hen- 
dryx,  40  Fed.  Rep.  657;  Gcldea  v.  Maiming  News,  42  Fed.  Rep.  112; 
Cleujs  V.  Iron  Co.,  44  Fed.  Rep.  31;  BenU^  v.  Finance  Corp.,  Id.  667; 
Reifmider  v.  Publishing  Co.,  45  Fed.  Rep.  433;  Forred  v.  Railroad  Co., 
47'Fed.  Rep.  1;  O^DonneU  v.  Railroad  Co.,  49  Fed.  Rep.  689.  It  is 
said  that  in  many  of  these  cases  the  question  was  one  of  privilege, 
not  of  jurisdiction.  The  distinction  is  not  apparent.  General  appear- 
ance to  a  suit  works  a  waiver  of  privilege.  There  are  also  cases  holding 
to  the  doctrine  that  the  filing  of  a  petition  for  removal  is  a  general  ap- 
pearance to  the  suit  and  submission  to  jurisdiction.  Sayles  v.  Insurance 
Co.,  2  Curt.  212;  Edvxirds  v.  Insurance  Co,,  20  Fed.  Rep.  452;  TaUmanv. 
Railroad  Co.,  45  Fed.  Rep.  156.  In  Sweeney  v.  Coffin,  1  Dill.  73,  Judge 
Treat  held  that  the  filing  of  the  petition  was  an  appearance,  within  the 
meaning  of  the  judiciary  act,  requiring  its  filing  at  the  time  of  entering 
appearance.  Whether  appearance  for  that  purpose  should  be  construed 
as  a  general  or  special  one  was  a  question  not  there  involved  or  deter- 
mined. In  BushneU  v.  Kennedy,  9  Wall.  387,  393,  394,  there  are  cer- 
tain remarks  of  Chief  Justice  Chase,  supposed  to  uphold  the  contention 
that  the  filing  of  the  petition  for  removal  is  subjection  of  the  person  to 
jurisdiction.  The  chief  justice  is  speaking  to  the  question  of  the  juris- 
diction of  the  federal  court,  not  of  the  state  court.  There  was  undoubted 
jurisdiction  in  the  state  court.  The  exception  to  the  jurisdiction  of  the 
federal  court  was  held  to  rest  in  privilege  of  the  defendant,  and  could  be 
and  was  waived  by  the  act  of  the  defendant  in  removal  of  the  cause; 
otherwise,  as  the  chief  justice  observes,  a  nonresident  defendant  could 
remove  a  case  from  a  court  having  jurisdiction,  into  a  court  where  ex* 
ception  to  jurisdiction  rested  in  personal  privilege,  and  by  motion  to  dis- 
miss defeat  the  jurisdiction  of  both  courts.  The  observations  of  the 
chief  justice  do  not  warrant  the  construction  placed  upon  them.  In 
Schwab  V.  Mabley,  47  Mich.  612,  11  N.  W.  Rep.  294,  it  was  held  that 
defendants  not  served  with  process  had  not,  by  uniting  in  a  petition  for 
removal  with  others  who  had  been  served,  appeared  to  the  action  in  the 
state  court.     Judge  Coolby,  in  delivering  the  opinion,  observes: 

"Cotmsel  may  be  correct  in  supposing  that,  if  the  case  had  been  renloved 
to  the  federal  court,  all  these  defendants  would  have  been  in  that  court.  The 
purpose  of  the  petition  was  to  put  the  case  in  the  federal  court  for  the  pi]  pose 
of  trial  and  final  disposition,  and  it  might  well  be  held  that  thegranti  igof 
the  prayer  of  the  petition  subjected  all  the  defendants  to  the  jurisdicti  n  of 
that  court.  But  it  does  not  follow  that  the  defendants  were  before  the  upe- 
rior  court  for  the  like  purposes. " 
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If  this  Buggestion  be  correct,  the  removal  of  th^  cause  into  a  federal 
court  is  operative  to  jurisdiction  by  that  court  of  the  person  of  the  party 
petitioning  for  removal, — if  the  cause  be  a  removable  one, — although  an 
unsuccessful  attempt  to  remove  would  be  inoperative  as  a  general  appear- 
ance in  the  state  court.  In  Constniction  Go.  v.  PUzgeraldy  137  U.  S.  98, 105, 
11  Sup.  Ct.  Rep.  36,  it  is  stated  that  a  defendant  by  demurrer,  petition 
for  removal,  and  other  proceedings,  had  waived  all  question  of  service  of 
process.  Whether  it  was  intended  to  assert  that  the  petition  for  removal 
alone  would  have  that  effect  is  uncertain.  The  argument  that  the  petition 
for  removal  is  subjection  of  the  person  to  the  jurisdiction  of  the  one  court, 
or  the  other,  at  least  when  accompanied  or  preceded  by  no  formal  objection 
to  jurisdiction,  is  not  without  force.  If  the  question  were  res  nova  here,  it 
would  be  deserving  of  careful  consideration.  I  am,  however,  bound  by  the 
holding  of  Judge  Dbummond  in  Atckwm  v.  Morris^  su^a^  and,  until  other- 
wise instructed  by  superior  authority,  must  hold  to  the  contrary. 

The  motion  presents  the  question  whether  the  prior  suit  in  the  federal 
court  against  the  garnishee  had  the  efifect  to  oust  the  state  court  of  jurisdic- 
tion to  entertain  this  suit.  Failing  personal  service  of  process  or  volun- 
tary subjection  to  jurisdiction,  the  proceeding  in  the  state  court  was  in 
its  essential  nature  a  proceeding  in  rem,  operative  only  upon  the  liability 
impounded  by  the  garnishee  proceedings.  Cooper  v.  ReyndUia,  10  Wall. 
308;  Pennoyer  v.  Neff,  95  U.  S.  714.  If,  by  reason  of  the  prior  suit  in 
the  federal  court,  the  state  court  had  not  jurisdiction  over  the  debt  of 
the  garnishees,  the  proceeding  was  wholly  void.  The  principle  is  estab- 
lished that,  as  between  courts  of  concurrent  jurisdiction,  that  which  first 
obtains  possession  of  the  controversy,  or  of  the  property  in  dispute,  must 
be  allowed  to  dispose  of  it  finally  without  interference  or  interruption 
from  the  co-ordinate  court.  The  principle  has  been  frequently  stated 
and  its  limitation  declared  by  the  supreme  court.  Thus,  in  OoveU  v.  Hey- 
man,  111  U.  S.  176,  182,  4  Sup.  Ct.  Rep.  355,  it  is  said: 

''The  forbearance  which  courts  of  co-ordinate  jurisdiction,  administered 
tinder  a  single  system,  exercise  towards  each  other,  whereby  condicts  are 
avoided,  by  avoiding  Interference  with  the  process  of  each  other,  is  a  princi- 
ple of  comity,  with  perhaps  no  higher  sanction  than  the  utility  which  comes 
from  concord ;  but  between  state  courts  and  those  of  the  United  States  it  is 
something  more.  It  is  a  principle  of  right  and  of  law,  and  therefore  of  neces- 
sity. It  leaves  nothing  to  discretion  or  mere  convenience.  These  courts  do 
not  belong  to  the  same  system,  so  far  as  their  jurisdiction  is  concurrent;  and, 
although  tliey  coexist  in  the  same  space,  they  are  independent,  and  have  no 
common  superior.  They  exercise  Jurisdiction,  it  is  true,  within  the  same  ter- 
ritory, but  not  in  the  same  plane;  and  when  one  takes  into  its  jurisdiction  a 
specific  thing,  that  res  is  as  much  withdrawn  from  the  judicial  power  of  the 
other  as  if  it  had  been  carried  physically  into  a  different  territorial  sovereignty. 
To  attempt  to  seize  it  by  a  foreign  process  is  futile  and  void.  The  regulation 
of  process,  and  the  decision  of  questions  relating  to  it,  are  part  of  the  juris- 
diction of  the  court  from  which  it  issues." 

In  HeidriUer  v.  OU  Cloth  Cb.,  112  U.  S.  294,  5  Sup.  Ct.  Rep.  185,  it 
was  held  that  when  proceedings  in  rem  are  brought  in  a  state  court,  and 
analogous  proceedings  in  rem  in  a  court  of  the  United  States  against  the 
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same  property,  exclusive  jurisdiction  for  the  purposes  of  its  own  suit  is 
acquired  by  the  court  first  taking  possession  of  the  res.  And  upon  the 
same  grounds,  wherever  property  has  been  seized  by  an  officer  of  the 
court  by  virtue  of  its  process,  the  property  is  within  the  custody  of  the 
court  and  under  its  control,  and  no  other  court  except  one  of  supervisory 
or  superior  jurisdiction  may  rightfully  interfere  with  that  possession. 
Freeman  v.  Ham,  24  How.  450;  Buck  v.  Cbttotfc,  3  Wall.  834.  The  rule 
rests  in  comity,  and  is  in  avoidance  of  indecorous  and  injurious  conflicts 
between  courts  in  the  administration  of  justice.  It  is  not,  however,  a 
rule  without  limitation.  It  is  restiicted  to  such  procedure  as  "invade 
the  custody  of  the  court  over  the  property."  HeidriUer  v.  Oil  Ohth  Co., 
mpra;  Railroad  Oo.  v.  OamOa,  132  U.  S.  478,  10  Sup.  Ct.  Rep.  155. 
Thus  the  possession  of  property  by  a  marshal  of  a  court  of  the  United 
States  utider  its  writ  against  A.  is  a  con^plete  defense  to  an  action  of 
replevin  by  B.,  the  rightful  owner  of  the  property,  {Freeman  v.  flow, 
mpra;  Covell  v.  Heyman,  swpra;)  but  does  not  prevent  an  action  in  tres- 
pass in  a  state  court  to  recover  the  value  of  the  property  seized,  (Budfe 
V.  Colbath,  w^a;  Lammon  v.  Feuaier^  111  U.  S.  17,  19,  4  Sup.  Ct.  Rep. 
286.) 

The  decisions  upon  the  effect  of  the  pendency  of  a  prior  suit  by  a 
defendant  against  the  garnishee  establish  the  principles:  (1)  The  pend- 
ency of  such  an  action  in  the  same  court  will  not  preclude  the  charging 
of  the  garnishee;  (2)  where  the  two  proceedings  are  in  courts  of  different 
jurisdiction,  that  which  was  first  instituted  will  be  sustained;  (3)  when 
the  garnishee,  if  charged,  cannot  avail  himself  of  the  judgment  in  attach- 
ment as  a  bar  to  recovery  in  the  prior  action  against  him,  he  cannot  be 
h^ld  as  garnishee.  Drake,  Attachm.  §  621.  These  principles  rest  in 
the  equitable  consideration  that  the  garnishee  ought  not  to  be  twice  cast 
for  the  same  debt.  Within  these  principles,  and  by  the  decision  in  Walr 
lace  V.  AfcOwnjeK,  13  Pet.  136,  the  garnishees  here,  the  suit  remaining  in 
the  state  court,  ought  not  to  be  charged,  because  they  could  not,  in  the 
prior  suit  against  them  in  this  court,  plead  payment  of  judgment  in  at- 
tachment in  satisfaction,  in  whole  or  in  part,  of  the  claim  asserted  against 
them.  But  does  it  follow  that  therefore  the  state  court  was  without  juris- 
diction? I  think  not.  The  debt  of  the  garnishees  was  liable  to  be  im- 
pounded to  satisfy  the  demand  of  the  plaintiff.  If  exempt  therefrom,  it 
was  only  because  of  the  prior  suit.  But  that  was  a  suit  in  peraonam. 
The  court  in  which  it  was  depending,  although  one  of  different  jurisdic- 
tion, had  no  custody  of  property  subject  to  be  interfered  with  by  the  suit 
in  the  state  court.  If  both  suits  were  in  rem,  tou<diing  the  same  property, 
the  court  last  asserting  control  would  not  be  ousted  of  jurisdiction  It 
could  proceed  so  far  as  its  action  would  not  have  the  effect  of  avoidin  ;  the 
jurisdiction  of  the  court  first  exercising  jurisdiction.  HeidriUer  v.  OH  Jloth 
Co.,  mpra.  Here  the  one  suit  was  to  declare  liability,  the  other  to  Bub* 
ject  that  liability  to  satisfaction  of  another  debt.  It  is  true  that  th(  fed- 
eral court,  in  assertion  of  its  rightful  jurisdiction,  would  not  permi  any 
action  of  the  state  court  in  the  subsequent  suit  to  stay  its  hand  i  de- 
claring the  debt  or  in  enforcement  of  satisfaction  of  it.     But  that  i   not 
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denial  of  jurisdiction.  It  is  subordination  of  jurisdiction.  It  does  not 
follow  that  because  one  court  has  obtained  jurisdiction  of  the  parties  and 
the  subject-matter  of  an  action,  another  court  of  co-ordinate  jurisdiction 
may  not  also  acquire  jurisdiction  in  another  suit  and  over  the  same  sub- 
ject-matter. Thus  the  pendency  of  one  suit  would  not  abate  a  subse- 
quent suit  in  another  jurisdiction  between  the  same  parties  for  the  same 
cause.  Stanton  v,  Embrey,  93  U.  S.  548,  554;  Insurance  Oo.  v.  Brune^$ 
Amgnee,  96  U.  S.  588;  Oordan  v.  GilfaU,  99  U.  S.  168,  178,  It  is  true 
that  here,  the  suits  remaining  in  different  jurisdictions,  the  garnishees 
ought  not  to  be  charged.  That  is  a  rule  of  decision,  not  of  jurisdiction. 
It  would  doubtless  have  been  proper  in  the  state  court  to  stay  its  hand 
until  the  federal  court  had  exhausted  its  jurisdiction,  {Clifton  v.  Ihder^ 
103  Mass.  233,)  or,  proceeding,  to  have  held  the  garnishee  acquit  within 
the  principles  stated.  But  it  had  jurisdiction  to  stay  its  proceedings;  to 
determine  the  liability  of  the  garnishee,  and  to  determine  it  erroneously; 
and,  upon  discontinuance  or  dismissal  of  the  suit  in  the  federal  court, 
to  proceed  to  adjudge  and  enforce  the  liability  of  the  garnishee.  The 
whole  matter  rests  in  comity,  and  is  not  availing  to  destroy  jurisdiction. 
Its  exercise  might  be  inoperative  as  against  the  defendants,  however 
effectual  it  might  prove  through  erroneous  decision  against  the  gar* 
nishee. 

The  removal  of  the  suit  into  this  court  draws  to  it  jurisdiction  over 
the  ancillary  proceeding  against  the  garnishees.  Pratt  v.  Albright^  10 
Biss.  511,  9  Fed.  Rep.  634;  (hok  v.  WhUney,  8  Woods,  715,  719. 
While  without  jurisdiction  of  the  persons  of  the  defendants,  this  court, 
by  virtue  of  the. removal  acts,  takes  the  jurisdiction  possessed  by  the 
state  court  over  the  re«,  and  may  rightfully  determine  the  liability  of 
the  garnishees.  Whether,  the  proceeding  being  now  removed  into  this 
court  by  the  procurement  of  the  defendants,  and,  in  the  language  of  the 
removal  act  '*to  proceed  in  the  same  manner  as  if  it  had  been  originally 
commenced"  in  this  court,  the  plea  of  prior  suit  in  this  jurisdiction  is 
•longer  availing,  is  a  question  not  arising  upon  this  hearing.  The  motion 
lo  dismiss  is  overruled. 


Whselwbight  9.  St.  Louis,  N.  O.  &  O.  Canal  A  Tbanbp.  Co* 

(Cfrcutt  CawrU  S.  D.  LovAMana.    Hay  90, 1883.) 
Nal2,08i. 

I  JtniTSDTonoN  or  CiRourr  CouBT-^triT  to  Bkvorob  Lnn— Singlb  DBrsHDAirr. 

Act  1875,  %  8,  (18  St  p.  472,)  oonfera  power  on  the  circuit  court,  in  any  suit  to  en« 
force  a  lien  on  property  within  the  district  wherein  the  suit  is  brought,  in  which 
•one  or  more  of  the  defendants  therein  shall  not  be  an  inhabitant  of  or  found 
within  the  said  district, "  to  order  process  against  such  absent  **  defendant  or  de- 
fendants. "  Held,  that  the  circuit  court  has  jurisdiction  of  such  a  suit  when  the 
citizenship  is  diverse,  although  there  is  but  one  defendant  an4  neither  party  resides 
within  the  state  in  which  suit  is  brought 
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3.  Samb— Sbizurb  under  State  Process. 

The  fact  that  the  property  on  which  the  lien  existed  was  within  the  onstodT  of  the 
sheriff,  under  writs  of  attachment  issuing  from  a  state  court,  though  it  might  af- 
fect the  power  of  the  circuit  court  to  take  possession  of  the  property,  oould  not  af- 
fect its  jurisdiction  of  the  suit. 

In  Equity.  Suit  by  William  D.  Wheelwright  against  the  St.  Louis, 
New  Orleans  &  Ocean  Canal  &  Transportation  Company  to  foreclose  a 
mortgage.  Heard  on  a  demurrer  for  want  of  jurisdiction  and  a  plea  to 
the  jurisdiction.     Demurrer  and  plea  overruled. 

FarraVf  Jonas  &  KrvUschnitt^  for  complainant. 

Gurley  &  Mellen^  for  defendant. 

Billings,  District  Judge.  This  is  a  case  brought  to  foreclose  a  mort- 
gage, and  to  have  the  mortgaged  property  preserved  pending  the  suit. 
The  complainant  is  a  citizen  of  the  state  of  New  York,  and  the  defend- 
ant is  a  citizen  of  New  Jersey.  The  mortgaged  property  is  situated 
within  this  district. 

The  first  question  presented  is  by  an  objection  to  the  jurisdiction,  which 
is  urged  in  support  of  a  gerieral  demurrer,  on  the  ground  that  neither 
party  is  a  citizen  of  the  state  within  which  the  action  is  brought.  It  is 
urged  by  the  defendant  that  the  effect  of  the  act  of  August  13, 1888,  (25 
St.  p.  433,)  is  to  deprive  this  court  of  jurisdiction.  To  this  objection 
the  complainant  replies  that  this  suit  is  brought  and  jurisdiction  is  con- 
ferred under  and  by  virtue  of  section  8  of  the  act  of  March  3,  1876, 
which  section  is  by  section  5  of  the  act  of  1888  expre^y  continued  in 
force  as  if  that  last  statute  had  not  been  passed.  Section  5  of  the  act 
of  1888  (25  St.  p.  436)  is  as  follows: 

"Sec.  5.  That  nothing  in  this  act  shall  be  held,  deemed,  or  construed  to  re- 
peal or  affect  any  jurisdiction  or  right  mentioned  either  in  sections  six  hun- 
dred and  forty-one  or  in  six  hundred  and  forty-two  or  in  six  hundred  and 
forty-three  or  in  seven  hundred  and  twenty-two,  or  in  title  twenty-four  of 
the  Revised  Statutes  of  the  United  States,  or  mentioned  in  section  eight  of 
the  act  of  congress  of  which  this  act  is  an  amendment,  or  in  the  act  of  con- 
gress approved  March  first,  eigliteen  hundred  and  seventy-five,  entitled  *An 
act  to  protect  all  citizens  in  their  civil  and  legal  rights.'  " 

The  reservation  as  to  section  8  of  the  act  of  1875  is  full  and  com- 
plete, and  the  only  question  remaining  upon  this  objection  is  whether 
section  8  of  the  act  of  1875  (18  St.  p.  472)  confers  jurisdiction  upon 
the  circuit  courts  where  there  is  but  one  defendant,  and  neither  party 
resides  within  the  state  in  which  the  suit  is  brought.  Section  8  of  the 
act  of  1875  is  as  follows: 

''That  when,  in  any  suit  commenced  in  any  circuit  court  of  the  J}  lited 
States  to  enforce  any  legal  or  equitable  lien  upon,  or  claim  to,  or  to  re  nove 
any  incumbrance  or  lien  or  cloud  upon,  the  title  to  real  or  personal  pre  yettj 
within  the  district  where  such  suit  is  brought,  one  or  more  of  the  defen  iants 
therein  shall  not  be  an  inhabitant  of  or  found  within  the  said  district,  oi  shall 
not  voluntarily  appear  thereto,  it  shall  be  lawful  for  the  court  to  make  i  d  or- 
der directing  such  absent  defendant  or  defendants  to  appear,  plead,  an  wer, 
or  demur  by  a  day  certain,  to  be  designated,  which  order  shall  be  serv  il  on 
such  absent  defendant  or  defendants,  if  practicable,  wherever  found,  an    also 
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upon  the  person  or  persons  in  possession  or  charge  of  said  property,  if  any 
there  be, "  etc 

It  is  to  be  observed  that  the  language  of  the  act  is: 
•  ''When,  in  any  suit  commenced  in  any  circuit  court  of  the  United  States, 
one  or  more  of  the  defendants  shall  not  be  an  inhabitant  of  or  found  within 
the  said  district." 

It  would  seem  that  this  expression,  "one  or  more  of  the  defendants," 
means  one  defendant,  if  there  is  but  one,  or  one  or  more,  if  there  are 
several;  for  the  necessity  of  the  provision  springs  out  of  the  fact  that  the 
res  upon  which  the  lien  is  sought  to  be  asserted  and  enforced  is  located 
in  a  district  not  that  of  the  defendant's  domicile.  If  another  defendant 
resided  in  the  district,  it  would  still  leave  an  equal  necessity  for  the  pro- 
vision as  to  the  nonresident  defendant.  In  this  class  of  cases,  it  is  the 
residence  of  the  defendant  away  from  the  property  sought  to  be  aflFected 
which  is  the  reason  for  conferring  the  jurisdiction;  for  the  property  must 
be  in  the  district  where  the  court  sits,  so  that  it  can  lay  its  hand  upon 
it  to  enforce  the  lien.  This  would  be  equally  true  whether  there  was 
one  or  more  defendants,  or  whether  some  of  them  were  residents.  In 
this  connection  it  is  to  be  noticed  how  diflFerently  the  provision  is  con- 
structed, conferring  jurisdiction  over  resident  defendants,  where  some  of 
the  defendants  were  nonresidents,  found  in  5  St.  p.  321,  in  that  case, 
it'is  added,  "when  there  shall  be  several  defendants."  The  reason  for 
that  provision  caused  this  additional  expression  to  be  inserted,  while,  in 
the  provision  under  consideration,  it  caused  it  to  be  omitted.  The  rea- 
son for  the  statute  leads  me  to  think  it  was  the  intent  of  congress  that  it 
should  apply  in  case  of  a  single  defendant  as  well  as  in  case  of  several 
defendants.  Possible  jurisdiction  is  given  under  the  constitution  of  the 
United  States,  since  the  parties  are  citizens  of  difiefent  states,  and  it  is 
made  efifectual  by  section  8  of  the  act  of  1875,  which  is  Unrepealed. 

There  is  further  objection  to  the  jurisdiction  presented  by  thd  plea. 
The  plea  pleads  that  the  property  upon  which  the  lien  exists  is  already 
in.  the  custody  of  the  sheriff,  under  two  writs  of  attachment  issuing  from 
the  state  court.  Whatever  impediment  these  attachment  writs  might 
interpose  to  the  court  taking  actual  possession  of  the  property,  either 
for  the  purpose  of  preservation  or  for  the  purpose  of  enforcing  any  final 
decree,  they  do  not  at  all  prevent  or  qualify  the  jurisdiction  which  the 
court  has  over  the  parties  and  over  the  cause.  The  demurrer  is  over- 
ruled, and  the  plea  adjudged  insufficient,  and  the  defendant  has  until 
the  next  rule  day  to  answer  the  bill  of  complaint. 
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HoClaskkt  d  ci.  «•  Babb  d  oL 

Babb  d  al.  V.  McGlasbbt  d  aL 

(OtrcuU  Cotcrt,  8.  D.  OMo,  W.  D.    Hay  17, 1891) 

No.  8,984. 

L  Pownu  or  Attobhst  lo  Cohtst  Lakd— Boopb  of  AuTHORiTT*Unn>BwmiFTioi 

BOUBCB  OF  TITLB. 

In  1881  f  oar  persons  brought  stilt  against  nnmeroos  occupants  of  a  traot  of  land 
for  partition,  alleging  that  they  were  **the  heirs  at  law  of  William  Barr,  Br.,  de- 
ceased, and  as  such  heirs  at  law  were  the  owners  in  fee  simple, "  etc.  For  the 
purpose  of  settling  with  any  defendants  willing  to  purchase  their  interest  they  each 
ga^e  to  a  third  person  a  power  of  attorney  to  convey  ^'my  interest  as  heir  at  law 
of  my  father,  William  Barr,  who  was  the  son  of  John  Barr,  who  was  the  brother 
of  William  Barr,  Sr.,  >*  in  the  land  in  oontroversy,  **  being  the  same  premises  owned 
during  his  life  by  William  Barr,  Sr.,  the  granduncle  of  the  constituents  of  this 
power  of  attorney."  The -attorney  made  conyeyances  to  yarlous  defeniiants, 
generally  by  quitclaim  deeds,  which  in  some  cases  followed  the  language  of  the 
power  of  attorney  in  describing  the  source  of  title.  It  appeared,  however,  that 
plaintifCs  derived  no  interest  in  the  land  as  heirs  of  their  rather,  William  Barr, 
Out  that  thev  did  derive  bv  inheritance  an  interest  through  Jane  Barr,  in  whom 
the  title  vested  on  the  death  of  William  Barr,  Sr.  Held  that,  as  the  powers  of 
attorney  and  deeds  were  given  for  conveyingthe  interest  in  litigation,  they  were 
effectual  to  pass  any  interest  derived  from  William  Barr,  Sr.,  by  representative 
heirship,  notwithstanding  the  misdescription  as  to  the  immediate  scouroe  of  title. 
%,  Bamb. 

At  the  time  of  giving  the  power  of  attorney,  and  at  the  date  of  the  deeds  made 

S'  the  attorney,  plaintiffs  also  had  an  Interest  in  the  land,  derived  from  a  devise  to 
em  by  Robert  Barr,  a  brother  of  William  Barr,  Sr.  But  this  interest  was  then 
unknown  to  them,  was  not  involved  in  the  litigation,  and  the  will,  which  was  exe- 
cuted in  another  state,  had  not  been  admitted  to  record  in  the  county  where  the 
lands  were  situated,  as  required  by  the  local  statutes.  Held,  that  thia  interest  did 
not  pass  by  virtue  of  the  power  of  attorney  and  the  quitolaim  deeds. 
1  Bijca— Ebvooation  bt  Dbath. 

A  power  of  attorney  to  conv^  lands  is  immediately  revoked  by  the  death  of  tha 

SrinclDal,  and  deeds  subsequently  made  by  the  attorney  are  nuU.    Uh  ▼.  Orane^  8 
hio  St.  521,  distinguished. 

In  Equity.  Bill  for  partition  of  lands.  For  former  dedsions,  see  38 
Fed.  Bep.  165;  40  Fed,  Rep.  559;  42  Fed.  Bep.  609;  45  Fed.  Rep.  151; 
47  Fed.  Rep.  154;  48  Fed.  Rep.  130. 

(7.  W.  Cowan,  Henry  T.  Fay^  and  Howard  FerriSj  for  complainants. 

Samud  T.  Orawford  and  W.  8.  Thurdiny  for  cross  complainants. 

8tq>hens^  lAncdn  &  Smithy  and  Bateman  &  Harper^  for  respondents. 

Jackson,  Circuit  Judge.  The  questions  now  before  the  court  for  de- 
termination in  the  above  causes  arise  under  the  cross  bill,  and  relata 
chiefly  to  the  proper  construction  of  the  powers  of  attorney  given  in  1881 
and  1882,  by  Robert  Barr,  Samuel  Barr,  Jane  Chapman,  and  Martha 
Reed,  to  Ozra  J.  Dodds  and  Irvine  B.  Wright,  and  to  the  effect  and  op- 
eration of  the  releases  which  said  attorneys  in  fact  executed  to  the  several 
cross  defendants  under  and  by  virtue  of  said  powers.  Cross  complain- 
ants do  not  attack  or  attempt  to  set  aside  and  vacate  said  releases  for 
fraud  or  want  of  consideration.  They  daim  that  said  powers  of  attorney 
did  not  authorize  any  release  of  the  interests  in  the  land  which  their 
present  suit  seeks  to  recover;  that  said  powers  of  attorney  only  authorized 
their  agent  to  release  such  interest  in  the  land  as  they  inherited  as  hein 
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at  law  of  their  father,  William  Barr;  and  that  the  interests  they  are  seek- 
ing to  recover  in  the  present  suit  as  heirs  of  Mary  Jane  Barr  and  as  dev- 
isees under  the  will  of  Robert  Barr,  deceased,  were  not  embraced  in  said 
power  of  attorney,  nor  released  by  their  said  agent  in  the  attempted  ex- 
ecution thereof.  They  further  claim,  in  respect  to  the  releases  executed 
by  the  said  attorney  in  fact  Irvine  B.  Wright  after  May  18,  1883,  that 
the  same  are  void  as  to  the  heirs  of  Martha  Reed,  who  departed  this  life 
on  said  date. 

Cross  complainants  first  move  to  suppress  the  power  of  attorney  and 
releases  made  thereunder.  This  motion  is  denied.  Said  power  of  attor- 
ney and  the  releases  executed  thereunder  are  relevant  and  competent 
evidence  in  behalf  of  cross  defendants,  and  no  valid  reason  or  ground  for 
excluding  these  documents  is  presented. 

On  the  other  questions  arising  under  said  power  of  attorney  and  the 
releases  executed  by  Irvine  B.  Wright  as  attorney  in  fact,  and  in  respect 
to  the  circumstances  and  conditions  attendant  upon  and  surrounding  the 
parties  at  the  date  or  dates  of  their  execution,  there  are  no  disputes  or 
controverted  facts  or  issues.  The  material  facts  are  that  in  July,  1881, 
Robert  Ban*,  Samuel  Barr,  Jane  Chapman,  and  Martha  Reed  commenced 
four  several  suits  in  the  court  of  common  pleas  of  Hamilton*  county, 
Ohio,  against  many  of  the  then  occupants  and  claimants  of  the  land  in 
controversy,  alleging  that  William  Barr,  8r.,  died  seised  of  the  fee  in 
said  land,  and  that  each  of  them,  respectively,  was  *'the  heir  at  law  to 
the  estate  of  William  Barr,  Sr.,  deceased,  and  as  such  heire  at  law  were 
the  owners  in  fee  simple"  of  an  undivided  interest  therein  which  they 
respectively  sought  to  have  declared  and  set  apart  to  them.  The  attor- 
neys representing  said  plaintiffs  were  to  be  paid  a  contingent  fee  as  com- 
pensation for  their  services,  based  upon  what  might  be  secured  by  com- 
promise of  their  claim,  or  might  be  recovered  in  the  suit.  After  the 
suit  was  commenced  said  plaintiffs  executed  first  to  said  Ozra  J.  Dodds 
in  1881,  and,  after  his  death,  to  Irvine  B.  Wright,  in  1881  and  1882, 
power  of  attorney  "to  bargain,  sell,  and  convey  in  fee  simple,  by  deed 
of  special  or  general  warranty,  for  such  price  in  cash  or  upon  such  terms 
of  credit  and  to  such  person  or  persons  as  he  shall  think  fit,  my  interest 
as  heir  at  law  of  my  father,  William  Barr,  who  was  the  son  of  John 
Barr,  who  was  the  brother  and  heir  at  law  of  William  Barr,  Sr.,  de- 
ceased, in  and  to  the  whole  or  any  part  of  the  land  in  controversy,  (de- 
ficribing  the  same,)  "being  the  same  premises  owned  during  his  life  by 
Wm.  Barr,  Sr. ,  the  granduncle  of  the  constituent  of  this  power  of  attor- 
ney." The  several  powers  of  attorney  are  in  substantially  the  same 
form.  During  1881,  1882,  and  1883  the  attorney  in  fact  under  said 
power  made  releases  of  all  the  right,  title,  and  interest  of  the  several 
constituents  of  said  powers  in  the  land  in  controversy,  generally  by  quit- 
claim conveyances,  which  in  some  cases  followed  the  language  of  the 
power  of  attorney  in  the  use  of  the  words  "as  heirs  at  law  of  my  father, 
William  Barr,  who  was  the  son  of  John  Barr,  who  was  the  brother  and 
heir  at  law  of  Wm.  Barr,  Sr.,  deceased,"  etc.,  and  in  other  cases  omitted 
those  words. 
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When  the  aforesaid  suit  was  commenced,  and  when  said  powers  of  at- 
torney  were  executed  by  Robert  Barr,  Samuel  Barr,  Jane  Chapman,  and 
Martha  Reed,  they,  nor  either  of  them,  had  or  held  any  right,  title,  or 
interest  in  said  tract  of  land,  either  as  heirs  at  law  of  their  father,  Wil- 
liam Barr,  or  of  their  grandunde,  William  Barr,  Sr.,  the  latter  being  in 
his  lifetime  the  fee-simple  owner  of  the  land.  It  is  shown  by  the  decree 
entered  in  the  original  cause  November  17, 1891,  to  which  reference  is  here 
made,  that  upon  the  death  of  William  Barr,  Sr. ,  the  title  to  said  land 
was  vested  in  Mary  Jane  Barr,  subject  to  a  life  estate  of  Maria  Bigelow 
therein;  and  that  upon  the  death  of  said  Mary  Jane  Barr  on  November 
27,  1821,  (the  life  estate  of  said  Maria  Bigelow  being  still  outstanding,) 
the  title  to  said  lands  became  vested,  subject  to  said  life  estate,  in  the 
brothers  and  sisters  of  said  William  Barr,  Sr.,  or  in  the  heirs  of  such 
brothers  and  sisters.  Without  going  through  the  entire  line  of  succes- 
sion, the  makers  of  said  powers  of  attorney  held  an  interest  in  the  land 
which  was  derived  or  inherited  from  said  Mary  Jane  Barr,  and,  in  addi- 
tion thereto,  the  said  Robert  and  Samuel  Barr  had  an  interest  therein  as 
devisees  of  their  uncle,  Robert  Barr,  who  was  a  brother  of  William  Barr, 
Sr.,  the  said  Robert  Barr  having  died  testate  on  September  14, 1822,  in 
Pennsylvania.  His  will  was  probated  and  recorded  in  Hamilton  county, 
in  February,  1884.  Mrs.  Martha  Reed  {nee  Barr)  died  on  May  18, 1883. 
Irvine  B.  Wright,  after  her  death,  executed  some  five  or  more  releases 
of  her  interest  in  the  land  to  different  parties.  From  this  general  out- 
line of  the  material  facts  bearing  upon  the  questions  presented  for  de- 
termination the  conclusions  of  the  court  are  as  follows,  viz. : 

1.  That  all  releases  and  conveyances  made  and  executed  by  Irvine  B. 
Wright  as  agent  or  attorney  in  fact  after  the  death  of  Martha  Reed  on 
May  18,  1883,  are  void  as  to  her  heirs,  and  do  not  operate  in  any  way 
to  cut  off  the  interest  of  such  heirs  in  and  to  the  parcels  of  land  covered 
by  or  embraced  in  the  releases  made  after  her  death.  There  is  nothing 
in  the  evidence  to  take  the  case  out  of  the  general  rule  that  the  death  of 
the  principal  is  a  revocation  of  the  agency  or  power  of  attorney  by  op- 
eration of  law,  whether  the  fact  of  the  principal's  death  be  known  to  the 
agent  or  not  when  executing  the  supposed  power.  No  act  or  acts  of  Mrs. 
Reed's  heirs  are  established  which  estop  them  from  claiming  and  insist- 
ing upon  the  benefit  of  this  general  rule.  The  present  case  is  not  con- 
trolled by  the  decision  of  the  Ohio  court  of  appeals  in  Ish  v..  Oram^  8 
Ohio  St.  520.  There  the  guardian  of  the  heirs  had  demanded  and  re- 
ceived a  portion  of  the  purchase  money  in  this  behalf.  The  heirs  do 
not  appear  to  have  disaffirmed  their  guardian's  act  in  so  doing.  The 
transaction  was  a  matter  in  pai8,  and  not  by  deed.  Neither  was  it  one, 
says  the  court,  which  of  necessity  had  to  be  done  in  the  name  of  the 
principal.  In  the  present  case  there  is  nothing  in  the  way  of  subsequent 
receipt  of  all  or  a  portion  of  the  considerations  for  the  releases  made  after 
Mrs.  Reed's  death  by  her  heirs.  .  The  transaction  was  not  in  pais.  It 
was  by  deed,  and  had  necessarily  to  be  done  in  the  name  of  the  princi- 
pal. The  case  of  M  v,  Orane  do^s  not  apply,  a^jd,  if  it  did,  we  should 
feel  disclined  to  follow  its  authority  on  the  question  of  estoppel. 


Digitized  by 


Google 


h'qi^askey  v.  babb.  716 

2.  That,  with  the  abbve  exceptions,  the  releases  executed  must  be 
held  to  have  released  and  conveyed  to  the  several  grantees  therein  all  the 
right,  title,  and  interest  in  and  to  said  land,  which  Robert  Barr,  Samuel 
Barr,  Jane  Chapman,  and  Martha  Reed  inherited  or  derived  by  heirship 
or  legal  and  representative  succession  of  Mary  Jane  Barr.  Said  parties 
in  their  respective  suits  in  the  court  of  common  pleas  of  Hamilton 
county  claimed  their  several  interests  in  the  land  as  heirs  at  law  of  Wil- 
liam Barr,  Sr.,  deceased,  the  original  owner  and  holder  thereof.  The 
power  of  attorney  was  manifestly  executed  with  the  intention  to  author- 
ize and  empower  their  attorney  in  fact  to  sell  and  convey  such  interest 
as  they  had  acquired  by  direct  or  representative  heirship  from  or  under 
William  Barr,  Sr.  Both  sides  so  understood  the  transaction.  The  law 
presumes  that  the  constituents  of  said  power  intended  that  the  execution 
of  the  power  or  conveyance  made  under  and  in  pursuance  thereof  would 
pass  such  inherited  interest  in  said  estate  as  they  possessed,  or  such  as 
they  were  then  asserting  through  the  courts.  Read  in  the  light  of  sur- 
rounding circumstances,  the  expressions  in  the  power  of  attorney  "as 
heir  at  law  of  my  father,  William  Barr,  who  was  the  son  of  John  Barr, 
who  was  a  brother  and  heir  at  law  of  William  Barr,  Sr.,  deceased,"  taken 
in  connection  with  the  further  statement  or  recital  following  the  descrip- 
tion of  the  land,  "being  the  same  premises  owned  during  his  life  by  Wm. 
Barr,  Sr.,  the  grandunde  of  the  constituents  of  this  power  of  attorney," 
cannot  properly  be  construed  as  limiting  or  restricting  the  authority  or 
power  to  sell  only  such  interest  as  they  might  have  in  fact  directly,  in- 
herited from  their  father,  William  Barr.  Instead  of  being  limitations 
and  restrictions  upon  the  power  conferred,  or  descriptive  of  the  right, 
title,  and  interest  on  which  the  power  was  to  operate,  the  language  em- 
ployed should,  upon  well-settled  principles,  be  regarded  as  a  recital  of 
the  source  of  their  title  and  interest,  in  order  to  give  the  instrument 
effect,  and  prevent  its  operating  as  a  fraud  upon  those  dealing  with  the 
agent.  The  intention  was  clear  to  vest  their  agent  with  power  to  sell, 
convey,  or  release  some  interest.  It  is  well  settled  that  a  misdescription 
as  to  the  source  or  origin  of  their  title  or  interest  will  not  and  should  not 
defeat  a  conveyance  made  in  execution  of  the  power.  In  DoUon  v.  CSxrn, 
14  Wall.  474,  the  power  of  attorney  authorized  the  agent  to  sell  lands 
in  Illinois  "which  Mr.  and  Madam  Jacquemast  at  present  own,  and  in 
which  the  said  constituents  have  interests."  The  husband  and  wife  were 
not  owners  of  any  lands  or  interests  in  lands.  The  husband  alone  had 
an  interest  in  land,  which  the  agent  disposed  of.  It  was  contended  that 
the  power  of  attorney  did  not  authorize  the  sale  of  any  land  or  interests 
owned  by  either,  but  only  of  such  as  were  owned  by  them  jointly,  in  sup- 
port of  which  Podge  y.  HopHiiSi  14  Wis.  630,  was  cited.  But  the  supreme 
pourt  rules  otherwise,  holding  that  it  was  sufficient  to  authorize  the  sale 
of  the  husband's  interest.  The  case  of  Hathaway  v.  Juneau^  15  Wis.  262, 
is,  however,  more  directly  in  point.  It  was  this:  Ellen  F.  Juneau  exe- 
cuted to  Hathaway,  upon  property  described  as  "all  her  interest  as  one  of 
the  heirs  of  Solomon  Juneau,  deceased,  in  and  to  lots  7  and  8,"  etc.,  the 
interest  which  she  bad  in  tb^  lota  descendant  i/o  her  as  the.  heir  of  Josette 
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and  not  of  Solomon  Juneau.  It  was  held  by  the  supreme  court  of  "Wis- 
consin that  the  erroneous  statement  as  to  the  origin  or  source  of  title  in 
no  wuy  affected  or  invalidated  the  mortgage,  which  covered  her  inherited 
interest  in  the  lots.  It  is  the  duty  of  the  court  to  so  construe  instru- 
ments as  to  carry  out  the  intention  of  parties  executing  them,  if  no  l^al 
obstacle  exists;  and  in  giving  effect  to  the  intention  of  the  parties  exe- 
cuting and  acting  upon  written  instruments  it  is  proper  to  consider  all 
their  parts  in  the  light  of  the  surrounding  circumstances  and  the  situation 
of  the  parties.  The  court  may  also  look  to  the  practical  construction 
which  the  parties  themselves  have  placed  upon  the  instrument.  In  the 
present  case  the  power  of  attorney  would  be  not  only  inoperative^  but 
prove  a  fraud  upon  those  dealing  with  the  agent,  if  the  construction  coun- 
sel for  cross  complainants  place  upon  the  terms  of  the  instrument  should 
be  adopted.  The  words  therein  employed,  '^as  heir  at  law  of  my  father, 
Wm.  Barr,  who  was  the  son  of  John  Barr,  who  was  a  brother  and  heir 
at  law  of  Wm.  Barr,  Sr.,  deceased,  who  was  the  grand  uncle  of  the  con- 
stituents" of  the  powers,  and  the  original  owner  of  the  premises  in  which 
their  interests  were  claimed,  should,  as  contended  for  cross-defendants,  be 
treated  as  descriptive  of  the  pedigree  of  the  parties  executing  or  making 
the  power  of  attorney,  and  of  the  source  or  origin  of  their  title  to  the 
interests  intended  to  be  disposed  of.  To  effectuate  the  dear  intent  to 
confer  authority  to  sell  their  inherited  interest  derived  from  William 
Barr,  Sr.,  as  the  original  origin  or  source  of  title,  the  erroneous  state- 
ment that  they  inherited  such  interest  as  heirs  at  law  of  their  father, 
William  Barr,  will  be  discarded.  Sufficient  remains  to  authorize  a  sale 
of  such  inherited  interest  as  they  acquired  through  or  under  Mary  Jane 
Barr,  and  that  interest,  under  the  releases  executed  by  their  agent,  has 
been  extinguished,  except  as  to  Mrs.  Reed's  heirs,  in  respect  to  releases 
and  conveyances  made  after  May  18,  1883,  as  indicated  in  the  first  con- 
clusion above. 

3.  That  the  interests  in  the  land  which  Robert  Barr,  Samuel  Barr, 
Jane  Chapman,  and  Martha  Reed,  or  either  of  them,  acquired  as  the 
devisee  or  devisees  of  Robert  Barr,  deceased,  were  not  covered  by  or  in- 
cluded in  said  power  of  attorney,  nor  were  they  released  by  the  convey- 
ances which  the  agent,  Wright,  executed  under  and  in  pursuance  of  the 
authority  conferred  by  said  powers.  The  interests  which  the  constitu- 
ents of  said  owners,  as  devisees,  had  under  said  will  were  not  involved  in 
the  suits  instituted  in  1881.  They  were  not  intended  to  be,  nor  is  there 
any  language  employed  which  requires  that  this  interest  should  be  in- 
cluded in  the  powers  of  sale.  It  is  shown  by  S.  A.  Miller,  John  D.  (Jal- 
lagher,  George  F.  Meyers,  and  Irvine  B.  Wright,  the  attorney  in  fact, 
that  during  the  period  of  said  transactions  they  knew  of  no  such  inte^ 
est.  No  purchaser  is  shown  to  have  dealt  with  the  agent  in  respect  to 
that  interest.  While  that  interest  may  have  vested  in  1822,  upon  the 
death  of  the  testator,  the  evidence  of  the  devisees'  title  under  the  will 
was  not  perfected  until  1884, — ^long  after  the  releases  were  executed. 
Until  the  probate  and  record  of  the  will  in  Hamilton  county,  Ohio,  the 
constituents  of  the  power,  or  those  of  them  having  such  interest  as  the 
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devisees  of  Robert  Bnrr,  deceased,  could  not  have  enforced  any  rights  as 
such.  They  made  no  attempt  to  do  so.  Their  contract  with  their  at- 
torneys did  not  relate  to  this  interest^  nor  did  said  attorneys  know  of  oi 
undertake  to  represent  or  to  recover  that  interest.  It  is  manifest  that 
the  constituents  of  the  several  powers  supposed  they  were  each  dealing 
with  the  same  interest  inherited  as  heirs.  They  did  not  have  a  common 
interest  as  devisees,  and  it  is  nof  to  be  presumed  that  those  of  them  who 
did  have  such  interest  as  devisee  or  devisees  would  have  dealt  with  such 
interest  on  a  footing  of  equality  with  the  others  who  had  no  such  inter- 
est, or  that  the  latter  would  have  included  in  their  power  interests  in 
which  they  had  no  concern.  The  court  has,  by  construction  of.  the 
power,  reached  the.  conclusion  that  their  interests  as  heirs  of  Mary  Jane 
Barr,  deceased,  were  properly  released.  ,  The  grounds  upon  which  that 
construction  rested  could  hardly  be  so  extended  as  to  indude  a  separate 
and  distinct  interest  in  some  of  the  constituents  of  the  powers  derived 
from  another  and  dififerent  source,  not  by  descent,  but  by  devise.  While 
the  language  employed  in  the  powers  of  attorney  is  descriptive  of  pedi- 
gree and  the  origin  and  source  of  title,  it  also  indicates  the  interests  or 
estate  on  which  the  power  was  to  operate,  viz.,  such  interest  in  the  prop- 
erty as  had  descended  directly  or  by  representation  from  William  Barr, 
Sr.  The  case  comes  to  this:  that  when  the  powers  were  executed  some 
of  the  constituents  thereof  had  two  separate  and  distinct  interests. 
They  all  execute  the  powers  to  sell  the  interest  they  hold  in  cominon  as 
heirs.  Those  of  them  having  the  additional  interest  as  devisees  are 
sought  to  be  concluded  as  to  such  separate  interest  under  the  powers  and 
conveyances  which  extinguished  the  common  interest,  .  Such  an  inten- 
tention  is  not  presumed.  It  must  be  clearly  established.  There  is 
nothing  in  the  present  case  to  warrant  the  court  in  holding  that  the  in- 
terests derived  under  the  will  of  Robert  Barr,  deceased,  were  intended  to 
be  included  in  the  power  of  sale,  or  that  said  interests  were  actually  con- 
veyed or  have  been  extinguished.  Counsel  for  cross  defendants  place 
most  reliance  upon  the  statements  of  Robert  Barr,  Samuel  Barr,  and  Jane 
Chapman  in  relation  to  the  will  of  Robert  Barr,  deceased,  and  as  to  the 
time  they  first  learned  of  its  provisions.  These  statements  fall  far  short 
of  establishing  that  the  interests  derived  by  that  will  were  intended  to 
be  or  were  included  in  the  powers  of  sale.  On  the  contrary  they  tend 
to  establish  just  the  reverse.  Cross  defendants  rest  chiefly  upon  the 
proposition  that  the  power  of  attorney  and  conveyances  cover  such  de- 
vised interests.  We  think  this  cannot  be  naaintained  under  the  facts 
of  this  case,  either  upon  principle  or  authority.  In  Munds  v.  Camdey^ 
98  N.  C.  558,  4  S.  E.  Rep.  353,  355,  the  converse  of  the  present  case 
was  presented.  It  was  this:  A  vendor  conveyed  "all  the  right,  title, 
and  interest  derived  by  the  will  of  the  late  J.  C.  in  and  to  the  undivided 
property,  of  whatever  nature,  situated  in  blocks  9d  and  165  "  in  a  cer- 
tain city.  It  was  held  that  the  conveyances  did  not  pass  the  interest  in 
said  lots  which  had  descended  to  the  vendor  as  heir  at  law.  The  prin- 
ciple announced  in  Burwell  v.  Sum,  107  N.  C.  82,  11  8.  B.  Rep.*  1090, 
is  generally  to  the  same  effect..:  It  is  also  substantially  laidl^down  in 
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Broum  v.  Jbcfaon,  8  Wheat.  449,  and  Hanrickv.  Patrick,  119  U.  S.  175, 
7  Sup.  Ct.  Rep.  147.  Our  conclusion  on  this  branch  of  the  case  is  that 
the  interests  which  the  constituents  of  the  powers  of  attorney  had  inher- 
ited directly  or  by  legal  representations  from  Mary  Jane  Barr  fully  satis- 
fied the  authority  to  sell  or  make  releases;  and  that  the  interests  derived 
by  devise  under  the  will  of  Robert  Barr,  deceased,  were  not  included 
therein,  and  have  not  been  extinguished  or  released;  and  that  such 
devisees,  or  those  succeeding  to  their  rights,  are  entitled  to  a  decree  for 
such  interest  or  interests.  The  costs  of  the  cross  suit  will  be  divided 
between  the  cross  complainants  and  the  cross  defendants  holding  and 
claiming  the  interests  decreed  the  cross  compliainanta* 


NOBTHBRN  PaC.  R.  C!o.  V.  NlGKBIil. 
(Circuit  Court  of  Appeals,  Eighth  Circuit.    Hi^  98, 1802.)  | 

L  UASTVB  Ain>   SbBYANT— OONTBIBDTORT  NEOUOBNOE— Ck>tJnJJr«  CABft— DmaoABD 

OF  Rule. 

The  mere  disregard  by  an  employe  of  2l  rule  of  a  railroad  company  In  relation  to 
the  coupling  of  cars,  when,  with  the  knowledge  and  aoqulescenoe  of  Uie  division 
superintendent  of  the  road,  such  employe,  and  others  coming  under  the  rule«  have  | 

constantly  and  without  exception  disregarded  it,  Is  not  such  negligence  on  the  em-  ' 

ploye's  part  as  wiU  absolutely  defeat  his  recovery  for  an  injury  caused  by  the  negii-  | 

gence  of  the  company.  I 

IL  Bams— DiSBBOARD  of  Rulb— Aoquixscbnob  b^Comfant.  I 

Evideuce  is  admissible  in  such  case  to  show  that  the  rule  had  been  dlBregarded  I 

with  the  knowledge  and  acquiescence  of  the  division  superintendent,  even  where  ' 

the  employe  had  signed  a  paper  which  set  out  the  rule,  and  which  contained  a  no-  | 

tice  that  all  rules  of  the  company  would  be  violated  at  the  risk  of  the  employe,  and  I 

that  all  such  violations,  whether  habitual  or  otherwisoi  were  not  consented  to  or 
acquiesced  in  by  the  company.  I 

t.  Same— CoNTBiBUTORT  Nboliobnob— Bvidbkob.  I 

A  switchman  undertook  on  a  dark  night,  in  accordance  with  the  order  of  the  yaid 
master,  to  couple  a  moving  freight  car  propelled  by  an  engine  with  defectivs  | 

ovlinders.    He  carried  his  lantern  on  one  arm,  and,  when  the  moving  car  was  about  | 

eight  feet  distant  from  the  stationary  oar,  he  stepped  in  between  the  rails,  grasped 
the  link  attached  to  the  moving  car,  and  walked  back  towards  the  stationary  car  I 

until  he  came  within  about  IS  inches  of  it,  when  the  defective  cylinders  of  the  en- 
ffine  emitted  such  unusual  volumes  of  steam  that  he  oould  not  see  anything.    He  ' 

immediately  dropped  the  link,  and  started  to  escape.  As  he  did  so,  he  raised  his 
arm,  and  the  deadwoods  oaught  and  crushed  hia  wrist.    He  saw  the  double  dead-  I 

woods  on  the  moving  car  as  he  stepped  in  front  of  it,  but,  owing  to  the  darkness,  \ 

could  not  see  them  on  the  stationary  car,  and  did  not  know  that  there  were  double 
deadwoods  on  that  car  until  thev  caught  his  vnrist.  field,  that  the  f aots  did  not  so 
clearly  prove  contributory  negligence  on  the  part  of  the  switchman  that  it  was  the 
duty  of  the  court  below  to  give  tne  jury  a  peremptory  instruction  in  favor  of  ths 
defendant 

In  Error  to  the  Gircoit  Court  of  the  United  States  for  the  District  of 
Mitmeaota. 

.  Action  by  H.  W.  Nickeld  against  the  Northern  P&cific  Railroad  Companj 
fbr  persoBal  injuries.  Verdict  and  judgment  for  plaintiff,  and  doted* 
ant  brings  error.     Affirmed. 

2IM^  R.  3dn^f ,  for  plaintiff  itt  error* 
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Before  Caldwell  and  Sanborn,  Circuit  Judges* 

Sanborn,  Circuit  Judge.  H.  W.  Nickels^  who  waa  the  plaintiff  be- 
low, brought  an  action  against  the  Northern  Pacific  Railroad  Company 
for  personal  injury,  which  he  allied  was  caused  by  the  corporation's 
negligence.  The  defendant  corporation  denied  its  negligence,  pleaded 
that  the  plaintiff,  Nickels,  had  been  guilty  of  negligence  that  contrib- 
uted to  his  injury,  and  that  he  had  agreed  to  be  bound  by,  and  had 
then  violated,  the  rule  of  the  coni]pany  set  forth  below.  The  plaintiff 
had  been  an  employe  of  the  defendant  from  June  26,  1889,  until  De- 
cember 16, 1889,  when  he  was  injured,  and  during  this  time  had  served, 
sometimes  as  brakeman  and  at  other  times  as  switchman,  in  the  yard  at 
Glendive.  On  the  12th  day  of  November,  1889,  he  signed  and  deliv- 
ered to  the  defendant  a  writing  entitled  a  "  personal  record,"  consisting 
principally  of  questions  and  answers  relative  to  his  age,  residence,  for- 
mer occupations,  and  general  qualifications  for  the  position  of  brake- 
man,  from  which  the  following  is  an  extract: 

'*(13)  Have  you  read  and  do  you  understand  the  following  abstract  from 
the  Book  of  Rales  of  the  Northern  Pacific  Kailroad  Company?  Yes.  <  Cau- 
tion as  to  personal  safety.  (25)  Great  care  must  be  exercised  by  all  persons 
when  coupling  cars.  Inasmuch  as  the  coupling  apparatus  of  cars  or  engines 
cannot  be  uniform  in  style,  size,  or  strength,  and  is  liable  to  be  broken,  and 
as  from  various  causes  it  is  dangerous  to  expose  between  the  same  the  hands, 
arms,  or  persons  of  those  engaged  in  coupling,  all  employes  are  enjoined  be- 
fore coupling  cars  or  engines  to  examine  so  as  to  know  the  kind,  and  condi- 
tion of  the  drawheads,  drawbars,  links,  and  coupling  apparatus.  *  *  * 
Coupling  by  hand  is  strictly  prohibited.  Use  for  guiding  the  link  a  stick  or 
pin.  Each  person  having  to  make  couplings  is  required  to  provide  a  proper 
implement  for  the  purpose  above  specified.  •  *  *  jil\  will  be  held  re- 
sponsible.* (14)  Do  you  agree  to  comply  with  all  the  requirements  of  the 
ioregoing  rule  in  ease  you  enter  into  the  company's  employ?  Yes.  (15) 
,Yoa  are  potified,  that,  if  you  or  any  other  employe  chooses  to  violate  the  re- 
quireinents  of  any  other  rules  contained  in  the  Book  of  Rules  of  the  Northern 
Pacific  R.  R.  Company,  you  do  so  solely  at  your  own  risk.  The  company  ex- 
pects you  and  all  other  employes  to  comply  strictly  with  all  its  rules  and  reg- 
ulations', and  does  not  and  will  not  in  any  case  acquiesce  in  or  consent  to  any 
Tiolation  of  them.  Do  you  understand  that  all  violations  of  the  rules  of  the 
company  by  you  or  any  other  employe  of  the  company,  whether  habitoal  or 
otherwise,  are  not  consented  to  or  acquiesced  in  by  the  cpmpany  ?    Yes." 

Over  the  objection  of  the  defendant,  the  court  below  permitted  the 
plaintiff  and  others,  who  had  been  employed  as  brakemen  by  the  de- 
fendant, to  testify  that  none  of  the  employes  of  that  corporation  engaged 
in  coupling  cars  had,  so  far  as  their  knowledge  extended,  ever  used  a 
stick  or  pin  in  coupling  them;  that  those  engaged  in  this  Work  at  Gleh- 
dive,  where  the  accident  happened,  had  constantly  coupled  the  cars 
without  its  use,  and  that  the  division  superintendent  of  the  corporation, 
whose  office  was  in  the  upper  story  of  the  depot,  in  the  center  of  this 
yard  at  Glendive,  had  frequently  seen  the  employes  thus  cx>upling  with- 
out sticks,  and  made  no  complaint  or  objection;  and  upon  this  subject 
the  court  charged  the  jury  that  it  was  a  question  of  fact  for  thefti  to  de- 
termine from  all  the  evidence  whether^  this  rule,.,  requiring  tbd  usie  of  4 
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stick  or  pin  in  coupling  the  cars,  was  in  force  at  the  time  of  the  accident, 
and  that  if  they  found'  it  was  not  in  force,  the  plaintiff  could  not  be 
deemed  guilty  of  contributory  negligence  because  he  foiled  to  comply 
with  this  rule. 

On  the  13th  day  of  December,  1889,  plaintiff  commenced  to  work  as 
a  switchman  in  the  railroad  yard  at  Glendive,  under  the  direction  of  the 
yard  master,  with  an  engine  that  was  so  defective  that  unusually  large 
volumes  of  steam  constantly  escaped  from  its  cj'linders  and  enveloped 
the  engine  and  some  of  the  cars.  On  the  next  day,  and  again  on  the 
sucdeeding  day,  he  notified  the  yard  master  of  this  defect,  and  the  dan- 
ger from  it,  and  protested  against  working  with  it.  The  3'^ard  master 
communicated  the  notice  and  complaint  to  the  master  mechanic,  and 
requested  the  plaintiff  to  continue  at  his  work,  promising  on  one  day 
that  he  would  see  if  he  could  get  the  engine  repaired,  and  on  the  next 
day  that  they  should  have  a  new  engine  very  soon.  About  9  o'clock  in 
the  evening  of  December  16th,  as  the  yard  master's  crew  was  making  up 
a  freight  train,  he  directed  the  plaintiff  to  couple  a  car  that  this  defective 
engine  was  moving  back,  about  as  fast  as  a  man  would  walk,  to  a  sta- 
tionary car  it  was  approaching.  Both  these  cars  were  furnished  with 
double  deadwoods,  that  is,  cast-iron  projections,  8  inches  square,  about 
8  inches  above  the  draw-bar,  and  about  18  inches  distant  from  it  on 
each  side  thereof,  so  constructed  that,  as  soon  as  the  drawbars  of  the  ap- 
proaching cars  touched,  the  double  deadwoods  would  strike  each  other. 
The  night  was  dark.  Plaintiff  carried  his  lantern  on  one  arm,  and, 
when  the  moving  car  was  about  8  feet  distant  from  the  stationary 
car,  he  stepped  in  between  the  rails,  grasped  the  link  attached  to  the 
moving  car,  and  walked  back  towards  the  stationary  car,  until  he  came 
within  about  18  inches  of  it,  when  the  defective  cylinders  of  the  engine 
emitted  such  unusual  volumes  of  steam  that  he  could  not  see  anything. 
He  immediately  dropped  the  link,  and  started  to  escape.  As  he  did  so, 
he  raised  his  arm,  and  the  deadwoods  caught  and  crushed  his  .wrist. 
Plaintiff  knew  that  foreign  freight  cars  sometimes  had  double  deadwoods, 
and  that  it  was  bis  duty  to  look  out  for  them.  He  saw  them  on  the 
moving  car  as  he  stepped  in  front  of  it,  and  looked  for  them  on  the  sta- 
tionary car,  but,  owing  to  the  darkness,  could  not  see  them  when  he 
stepped  in  and  started  towards  them,  and  did  not  see  them  before  the 
steam  blinded  him,  and  did  not  know  there  were  double  deadwoods  on 
that  car  until  they  caught  his  wrist.  Cars  with  double  deadwoods  caa 
be  safely  coupled,  if  there  is  nothing  to  obscure  the  light  so  that  the 
switchman  can  Bee  their  location,  by  reaching  under  them  with  the  right 
hand  to  guide  the  link,  and  over  them  with  the  left  hand  to  drop  the 
pin;  but  it  is  far  less  difficult  and  less  dangerous  to  couple  cars  with 
single  deadwoods.  The  freight  cars  of  the  Northern  Pacific  Railroad 
Company  and  of  western  roads  generally  are  provided  with  single  dead- 
woods. 

On  this  state  of  facts  defendant's  counsel  requested  the  court  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant.  This  request  waa  refused, 
plaintiff  had  a  verdict,  and  this  refusal  is  assigned  as  error« 
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It  was  the  duty  of  the  defendant  railroad  company  to  use  ordinary 
care  to  supply  its  employes  with  reasonably  safe  machinery  and  appli- 
ances witli  which  to  operate  its  railroad,  and  to  use  due  diligence  in 
keeping  the  machinery  furnished  in  proper  repair.  There  is  ample  and 
convincing  evidence  to  sustain  the  condusioUi  to  which  the  jury  must 
have  arrived,  that  the  corporation  failed  in  the  performance  of  this  duty, 
and  that  its  culpable  negligence  in  continuing  in  service  this  defective 
engine,  after  repeated  notices  of  its  defects  and  warnings  of  the  dangers 
of  its  use,  resulted  in  the  emission  from  its  cylinders  of  the  unusual 
volumes  of  steam  that  enveloped  and  blinded  the  plaintiff  at  the  critical 
instant  when  the  cars  came  together,  and  caused  the  loss  of  his  hand. 
Indeed,  this  was  conceded  on  the  argument,  and  the  only  questions  for 
consideration  have  reference  to  the  alleged  contributory  negligence  of  the 
plaintiff.     Here  two  questions  are  presented: 

^^  First,  Is  the  mere  disregard  by  an  employe  of  a  certain  rale  of  a  railroad 
company  such  negligence  on  the  part  of  such  employe  as  will  absolutely  de- 
feat his  recovery  for  an  injury  caused  by  the  negligence  of  the  corporation, 
when,  with  the  knowledge  and  acquiescence  of  the  superintendent  in  sole 
charge  of  the  operation  of  a  great  division  of  a  railroad  comprising  hundreds 
of  milei»,  such  employe,  and  all  others  to  whom  the  rule  applies,  have,  prior 
to  the  accident,  constantly  and  without  exception  disregarded  it? 

*^ Second,  Do  the  facts  of  this  case  so  clearly  prove  contributory  negligence 
on  the  part  of  the  plaintiff  that  it  was  the  duty  of  the  court  below  to-give  the 
jury  a  peremptory  instruction  in  favor  of  the  defendant?" 

1 .  Regarding  the  first  question,  it  must  be  bon^e  in  mind  that  the 
plaintiff  had  acted  as  brakeman  and  switchman  on  defendant's  railroad 
for  about  six, months  when  this  accident  happened;  that  he  had  con- 
stantly disregarded  this  rule;  that  he  had  never  used  a  stick  or  pin  to 
couple  cars;  that  all  the  other  employes  with  whom  he  was  associated 
had  constantly  disregarded  it;  that  the  evidence  is  that  no  witness  ever 
saw  any  one  obey  the  rule  or  use  a  stick  or  pin  to  couple  cars  on  this 
railroad  in  a  single  instance;  that  during  several  weeks  this  plaintiff  had 
been  thus  coupling  cars  without  a  stick  in  the  railroad  ^ard  at  Glendive, 
where  he  was  injured,  immediately  under  the  eye  of  Mr.  Marsh,  the  su- 
perintendent of  the  Yellowstone  Division  of  this  railroad,  who'*  was  the 
only  officer  having  control  of  the  operation  of  that  part  of  the  road  "  upon 
which  the  plaintiff  was  working  at  Glendive;  that  the  office  of  this  super- 
intendent was  in  the  upper  story  of  the  depot  building,  which  stands  in 
the  center  of  the  railroad  yard  at  Glendive;  and  that  this  superintendent 
had  repeatedly  seen  these  employes  coupling  cats  without  sticks  or  pins 
to  guide  the  links.  Here  was  competent  evidence  of  the  knowledge  and 
acquiescence  of  this  division  superintendent,  who  had  sole  control  of  the 
operation  of  that  part  of  this  road,  in  the  complete  disregard  of  the  rule. 
That  his  knowledge  and  acquiescence  were  the  knowledge  and  acquies- 
cence of  the  defendant  company  cannot  admit  of  doubt,  for  he  was  the 
only  officer  in  control  of  the  operation  of  the  road  on  that  great  division. 
The  court  below  submitted  the  evidence  of  these  facts  to  the  jury  as 
tending  to  show  that  this  rule  was  not  really  in  force  at  the  time  of  the 
accident,  with  instructions  to  the  effect  that,  if  they  found  it  was  not  in 
v.60F.no.9— 46 
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force,  its  disr^ard  by  the  plaintiff  might  not  be  contiibntory  negHgenoe; 
but  that  if  they  found  it  was  in  force,  and  the  plaintiff's  disregard  of  it 
contributed  to  his  injury,  he  could  not  recover.  There  are  some  deci- 
sions in  the  books  holding  that  the  habitual  and  customary  disregard 
of  such  a  rule  as  that  in  question  by  brakemen  and  switchmen  is  not 
sufficient  to  prove  a  waiver  or  abandonment  of  the  rule  by  the  corpora- 
tion, where  it  was  not  proved  that  the  officer  of  the  corporation  in  charge 
of  its  enforcement  knew  of  or  acquiesced  in  its  disr^ard.  But  in  the 
case  at  bar  the  utter  and  total  disregard  of  this  rule  was  proved  to  be 
known  to  the  very  officer  who,  if  any  one  was,  must  have  been  charged 
with  the  enforcement  of  this  rule  on  his  division  of  this  railroad*  The 
disr^;ard  or  violation  of  the  rule  was  not  merely  habitual, — customary, — 
it  was  complete.  The  evidence  of  the  witnesses  is  that  none  of  them 
ever  saw  one  instance  in  which  the  rule  was  complied  with  on  the  de- 
fendant's railroad.  To  hold  that  this  defendant  company  could  make 
this  rule  on  paper,  call  it  to  plaintiff's  attention,  and  give  him  written 
notice  that  he  must  obey  it  and  be  bound  by  it  on  one  day,  and  know 
and  acquiesce  without  complaint  or  objection  in  the  complete  disregard 
of  it,  by  the  plaintiff  and  all  its  other  employes  associated  with  him,  on 
every  day  he  was  in  its  service,  and  then  escape  liability  to  him  for  an 
injury  caused  by  its  own  breach  of  duty  towards  the  plaintiff  because  he 
disregarded  this  rule,  would  be  neither  good  morals  nor  good  law.  Ac- 
tions are  often  more  effective  than  words,  and  it  will  not  do  to  say  that 
neither  the  plaintiff  nor  the  jury  were  authorized  to  believe  from  the 
long-continued  acquiescence  of  the  defendant  in  the  disregard  of  this 
rule  that  it  had  been  abandoned, — that  it  was  not  in  force.  .  The  evidence 
of  such  abandonment  was  competent  and  ample,  and  the  ruling  and 
charge  of  the  court  below  on  this  subject  were  right.  Barry  ▼.  BaiUway 
O).,  98  Mo.  62,  11  S.  W.  Rep,  808;  Smith  y.  Railway  Cb.,  18  Fed. 
Rep.  804;  Schaub  v.  Railway  Co.,  (Mo.  Sup.)  16  S.  W.  Rep.  924. 

But  defendant's  counsel  contends  that  evidence  of  the  waiver  or 
abandonment  of  this  rule  was  not  competent  or  material,  because  by  the 
writing  he  signed  on  November  12,  1889,  he  had  agreed  to  comply 
with  this  rule,  and  that  he  would  take  upon  himself  alone  all  risk  of  its 
violation.  There  is  some  doubt  whether  this  writing,  under  the  evi- 
dence in  this  case,  rises  to  the  dignity  of  a  solemn  contract,  made  for  a 
valuable  consideration.  It  is  styled  '^personal  record,"  and  consists 
very  largely  of  questions  and  answers  relative  to  the  qualifications  of 
plaintiff  to  serve  as  a  bAikeman.  It  is  dated  November  12«  1889,  and 
is  alleged  to  have  been  made  in  cdhsideration  of  the  employment  of 
plaintiff  by  defendant  at  a  subsequent  date,  but  the  evidence  discloses 
the  fact  that  he  was  employed  by  defendant  June  26,  1889,  more  than 
four  months  before  this  paper  was  signed,  and  that  he  remained  in  de- 
fendant's service  continually  from  that  date  until  he  was  injured;  so  that 
it  would  seem  that  this  writing  Could  not  be  successfully  claimed  to  be 
proof  of  anything  more  than  notice  to  the  plaintiff  of  the  existenoe  of 
the  rule  in  this  pardcolar  case.     But  if  it  was  a  oontraot^  it  is  dear  that 
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it  could  not  bar  the  .plaintiff  from  proving  a  waiver  or  abandonment  of 
the  rule.  This  writing  was  prepared  by  the  defendant.  All  the  plain- 
tiff had  to  do  with  it  was  to  answer  the  questions  and  sign  his  name. 
It  contained  in  it  these  words: 

*'The  company  expects  you  and  all  othet  employes  to  comply  strictly  with 
all  its  rules  and  regulations,  and  does  not,  and  will  not  in  any  case,  acquiesce 
in  or  consent  to  any  violation  of  them.  Do  you  understand  that  all  viola- 
tions of  the  rules  of  the  company  by  you  or  any  other  employe  of  the  com- 
pany, whether  habitual  or  otherwise,  are  not  consented  to  or  acquiesced  in 
by  the  company  ?    Yes." 

There  are  at  least  two  parties  to  every  contract,  and  this  provision 
was  a  representation  and  a  contract  on  the  part  of  the  defendant 
that  it  did  not  and  would  not  acquiesce  in  the  violation  of  any  of  its 
rules.  The  plaintiff  signed  the  contract  and  proceeded  with  his  service. 
He  must  have  immediately  discovered  that  if  there  really  was  any 
rule  about  the  use  of  sticks  and  pins  in  coupling  cars  it  was  constant- 
ly violated  on  this  railroad ;  that  the  defendant  knew  of  this  violation, 
and  acquiesced  in  it.  This  uniform  and  constant  acquiescence  of  the 
defendant  in  the  violation  of  this  rule,  if  such  a  rule  was  really  in  ex- 
istence, was  a  violation  of  the  contract  on  the  part  of  the  defendant  that 
it  did  not  and  would  not  acquiesce  in  the  violation  of  any  of  its  rules, 
and  relieved  plaintiff  from  further  compliance  therewith ;  and  if,  on 
the  other  hand,  the  rule  was  not  really  in  force,  if  it  had  been  waived  or 
abandoned,  the  utter  disregard  of  the  rule,  and  defendant's  acquies- 
cence therein,  were  competent  evidence  of  the  abandonment.  In  either 
case  the  plaintiff  had  a  right  to  rely  on  the  conduct  of  the  defendant, 
and  to  introduce  his  evidence  in  this  behalf. 

.  2.  The  second  question  for  determination  is,  did  the  evidence  so 
clearly  prove  that  the  plaintiff  was  guilty  of  contributory  negligence 
that  the  court  below  should  have  given  a  peremptory  instruction  in 
favor  of  the  defendant?  It  was  plaintiffs  duty  to  exercise  reasonable 
care,  commensurate  with  the  dangerous  character  of  his  occupation,  to 
protect  himself  from  injury.  He  could  not  recklessly  expose  himself 
to  a  known  danger,  and  then  recover  from  the  defendant  for  an  injury 
to  which  such  exposure  contributed.  The  contention  of  defendant's 
counsel  is  that  it  was  the  duty  of  the  plaintiff,  in  the  exercise  of  ordi- 
nary care,  to  examine  the  stationary  car,  and  know  whether  there  were 
double  deadwoods  on  it,  before  be  stepped  in  between  the  rails  to  make 
the  coupling ;  that  the  plaintiff  testified  that  the  first  step  in  coupling 
cars  was  to  set  the  pin,  and  the  pin  was  in  the  stationary  car  ;  that,  if 
plaintiff  had  first  stepped  to  the  stationary  car  and  set  the  pin,  he 
would  have  discovered  the  double  deadwoods  oh  thiit  car,  and  would 
not  have  been  injured  ;  that  in  stepping  in  between  the  rails  and  grasp- 
ing the  link  of  the  moving  car  when  it  was  eight  feet  distant  from  the 
stationary  car  he  was  not  in  the  act  of  coupling  the  cars  or  in  the  line 
of  his  duty,  but  was  carelessly  exposing  himself  to  injury;  and  that 
by  this  unnecessary  and  reckless  exposure  he  contributed  to  his  own 
injury.     It  is  a  general  rule  that,  if  reasonable  and  fair-minded  men  of 
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ordinary  intelligence  may  differ  as  to  the  conclnsion  to  be  drawn  from  a 
given  state  of  facts,  the  question  of  negligence  is  for  the  jury  to  deter- 
mine from  the  facts  and  all  the  surrounding  circumstances.  Can  it  be 
said  that  fair-minded  men  of  ordinary  intelligence  would  agree  that 
there  was  any  want  of  reasonable  care  on  plaintifTs  part  in  stepping  in 
front  of  the  moving  car  and  grasping  the  link  to  guide  it  into  the  slot 
when  it  was  only  eight  feet  distant  from  the  stationary  car,  and  the 
plaintiff  had  been  directed  by  his  superior,  the  yard  master,  to  make  the 
coupling  under  the  circumstances  of  this  case  ?  Cars  cannot  be  coupled 
when  both  are  stationary  ;  they  cannot  be  coupled  after  the  moving  car 
strikes  the  stationary  car,  save  by  a  renewed  endeavor.  At  some  tfi^e 
while  one  of  the  cars  is  moving  the  link  must  be  seized  and  guided. 
This  car  was  moving  four  miles  an  hour,  and  would  traverse  the  space 
of  eight  feet  in  less  than  two  seconds. 

Again,  defendant's  counsel  bases  his  contention  that  plaintiff  was  negli- 
gent and  out  of  the  line  of  his  duty  in  stepping  in  and  grasping  the 
link  before  he  set  the  pin  upon  his  testimony  that  the  first  thing  to  do 
in  coupling  a  car  is  to  set  the  pin.  That  statement,  however,  cannot  be 
held  to  so  conclusively  prove  that  it  was  negligence  to  seize  the  link  before 
setting  the  pin  as  to  authorize  a  court  to  take  this  question  of  negligence 
from  the  jury  on  that  account.  Indeed,  the  entire  testimony  of  this 
witness  sho\^s  that  this  statement  of  his  was  not  sufficient  to'  conclu- 
sively prove  that  any  prescribed  order  of  handling  link  and  pin  was  the 
only  careful  or  the  safest  method  of  handling  them  in  conpling  the 
cars.     At  another  time,  while  testifying,  he  said: 

"Coupling  cars,  generally  you  take  the  link  of  the  moving  car,  •  #  * 
When  yoii  leave  a  car,  you  leave  the  pin  standing  up  in  the  hole,  and  when 
you  come  to  make  the  coupling  you  take  this  link,  and  you  place  the  pin  in 
the  other  car  so  it  will  fall,  and  then  when  this  link  comes  in  there  you  raise 
it  up,  and  direct  it  this  way  into  the  slot  of  the  other  drawbar,  and  when  the 
cars  come  together  the  pin  falls  into  the  link." 

But  perhaps  the  most  conclusive  answer  to  defendant's  counsel  is  that, 
if  plaintiff  had  first  stepped  to  the  stationary  car  and  set  the  pin,  and 
then  waited  for  the  coming  car,  while  he  would  have  discovered  the 
double  deadwoods  on  the  stationary  car,  the  blinding  steam  would  in 
all  human  probability  have  obscured  his  vision  before  the  moving  car 
came  near  enough  for  him  to  discover  the  double  deadwoods  on  that 
car,  and  be  would  have  suffered  the  same,  or  a  much  more  serious,  in- 
jury. 

Under  the  evidence  in  this  case  no  court  would  be  authorized  to  de- 
clare the  plaintiff  guilty  of  negligence  that  contributed  to  his  infryi 
and  the  judgment  is  affirmed. 
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Cincinnati,  N.  0.  &  T.  P.  Rt.  Go.  v.  Meaijcb. 

(Ciroutt  Coun  of  AppeaU,  SlaeOh  dnmiU   Jano  0^  ISOS.) 

1«  Mabtbb  Ain>  Bbbvaxt— PsB80VAX«  Ihjobibb— PBOznuxi  Oatob^IUzlwat  fihrmn- 

MAN. 

A  Tord  Bwitchman  In  uDcoapling  can  was  walking  or  running  with  the  train, 
for  the  purpose  of  lifting  the  pin,  when  he  stumbled  over  a  piece  of  coke  on  the 
track,  and  his  arm  was  thrown  between  the  deadwoods  and  injured.  HeZd,  that 
the  stumbling  was  the  proximate  cause  of  the  injuxy,  and  evldenoe  as  to  the  de- 
fective condition  of  the  drawbar  was  immateriaL 

IL  Bams— Feixow  Bbrvaktb. 

As  it  was  the  duty  of  the  section  men  to  remove  ooal  or  coke  from  the  tracks, 
there  can  be  no  recovery  for  their  negligence  in  failing  to  do  so,  since  they  and 
the  switchman  were  ooservants. 

t.  BaMB— DUTT  TO  INSTKUCT  BwtTOHMAV. 

The  switchman  testified  that  he  was  about  23  years  old,  had  been  employed 
as  such  for  three  weeks,  had  known  the  tracks  in  the  yard  for  three  months, 
and  knew  all  that  was  necessary  to  enable  him  to  couple  and  uncouple  oars.  It 
was  conceded  that  at  the  time  of  the  injury  he  was  uncoupling  cars  in  a  necessary 
and  proper  manner.  HelcU  that  it  was  not  necessarv  for  the  defendant  to  show 
that  It  had  instructed,  or  offered  to  instruot,  the  plamtiff  how  to  couple  and  ui^ 
couple  cars. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
Division  of  the  Eastern  District  of  Tennessee. 

Action  by  Charles  Mealer  against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  for  personal  injuries.  Verdict  and  judgment 
for  plaintiff.     Defendant  brings  error.     Reversed* 

Lewis  Shepherd  and  Edward  Ccdstony  for  plaintiff. 

D-ed  L.  Mansfield  and  T.  M.  BurkeU^  for  defendant 

Before  Jackson,  Circuit  Judge,  and  Saqb  and  Swak«  District  Judges. 

Sags,  District  Judge.  Upon  the  trial  of  this  case  the  following  facts 
appeared  in  evidence:  On  the  28th  of  October,  1890,  the  defendant  in 
error,  Mealer,  was  a  switchman  in  the  employment  of  the  railway  com- 
pany, plaintiff  in  error,  in  its  yard  at  Oakdale,  Tenn.  Shortly  after 
nightfall  a  through  freight  train  from  the  north  arrived,  and  was  taken 
charge  of  by  the  night  yard  master.  While  it  was  yet  moving,  he  di- 
rected Mealer  to  cut  off  the  caboose  and  one  car.  Mealer  went  between 
the  cars,  which,  it  is  shown  by  the  evidence  and  is  conceded,  was  neo» 
essary  and  proper,  and,  finding  that  the  coupling  pin  was  pushed  back 
under  the  draft  timbers*  so  that  he  could  not  pull  it  out,  held  to  the 
pin,  running  along  (in  anoth^  part  of  his  testimony  he  said '' walking'') 
and  keeping  pace  with  the  motion  of  the  train,  was  expecting  the  engine 
to  slack  ahead  a  little,  so  that  the  pin  would  be  released  from  under  the 
end  sill,  and  could  be  lifted  out.  Just  then  the  forward  car  ''suited 
ahead  and  right  back  again,**  and,  according  to  his  own  testimony, 
which  is  the  only  evidence  giving  tiie  particulars  of  the  accident,  he 
struck  his  foot  against  a  piece  of  coke  or  ooal  on  the  track,  and,  stum- 
bling, partially  fell.  That  threw  his  arm  down  between  the  deadwoods, 
there  being  nothing  on  the  car  to  hold  Uk    At  the  same  time  the  rear 
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car  ran  up  against  the  car  forward,  and  his  arm  was  caught  and  crushed 
between  the  d6adwoods,  which  were  placed,  as  is  usual,  on  each  side  of 
the  drawheads,  so  as  to  protect  the  cars  and  prevent  the  breaking  of  the 
drawbars  if  a  drawbar  spring  was  out  of  order,  or  not  strong  enough  to 
keep  the  cars  apart.  He  testified  that  to  the  best  of  his  knowledge  what 
he  struck  his  foot  against  was  a  piece  of  coke,  which  had  fallen  off  from 
the  cars  they  had  been  coupling,  and  that  if  there  had  been  a  spring  in 
the  drawhead  it  would  not  have  been  driven  back  under  the  sill  and 
fastened. 

Mealer  had  been  in  the  employment  of  the  railway  company  some 
three  months,  at  first  as  yard  derk,  from  which  service  he  was  trans- 
ferred, about  three  weeks  before  he  was  hurt,  by  the  general  yard  mas- 
ter to  the  night  yard  master's  department,  and  set  to  work  as  a  switch- 
man, without  having  had  experience  as  such,  excepting,  as  he  testifies, 
that  he  had  switched  a  few  nights  at  Oakdale,  when  any  man  was  off. 
Before  engaging  in  the  employment  of  the  railway  company,  he  had 
been  a  brakeman  on  another  railroad,  but  for  what  length  of  time  does 
not  appear.  He  was  22  years  of  age  when  he  received  the  injury.  He 
testified  also  that  he  was  not  instructed  by  the  night  yard  master  how  to 
couple  and  uncouple  cars,  but  that  he  knew  how  to  do  that  work,  and 
that  such  instructions  were  not  necessary.  He  further  testified  that  he 
had  gone  over  the  yard  daily,  from  the  time  of  his  first  entering  the 
service  of  the  company,  and  knew  its  condition;  that  the}'^  hauled  about 
one  train  of  25  cars  of  coal  or  coke  there  per  day;  that  he  had  frequently 
seen  lumps  of  coal  and  coke  fall  from  the  cars,  but  did  not  notice  any 
on  the  track  where  the  accident  occurred  on  that  or  the  previous  even- 
ing. 

The  night  yard  master,  called  as  a  witness  by  Mealer,  testified  that  in 
switching  coke  sometime  fell  off  when  couplings  were  made;  that  that 
was  a  usual  thing;  that  he  made  an  examination  at  the  place  of  the  ac- 
cident immediately  after  it  occurred,  and  saw  pieces  of  coke  on  top  of 
the  cinders  on  the  track,  and  that  they  were  "a  couple  of  inches  through, 
or  it  might  have  been  larger;"  also,  that  when  a  person  is  running  be- 
tween the  cars  he  is  likely  to  be  thrown  off  his  balance  by  striking  his 
foot  against  a  small  lump  of  coal  or  coke. 

The  uncontradicted  testimony  of  the  road  master,  and  the  only  testi- 
mony on  that  subject,  was  that  it  was  the  duty  of  the  section  boss  and 
his  hands,  (there  were  eight  or  nine  of  them,)  to  go  through  the  yards 
daily,  and  remove  all  obstructions,  including  lumps  of  coal  or  coke, 
from  the  tracks,  and  keep  them  cleared  up. 

All  testimony  tending  to  prove  that  the  spring  of  one  of  the  drawbars 
was  weak  or  defective,  having  been  admitted  subject  to  exceptioi  .  was 
withdrawn  from  the  jury  on  the  motion  of  counsel  for  the  railway  com-* 
pany;  the  court  holding  that  it  was  not  competent,  because  thei  ^  was 
no  complaint  of  any  such  defect  in  the  declaration. 

When  the  evidence  in  the  <$a8e  was  all  in,  counsel  for  the  railwajcom- 
pany  moved  the  court  to  direct  a  verdict  in  its  favor.  The  motio  i  was 
overruled.     The  case  was  thea  lirgued  and  submitted  to  the  jury  luder 
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the  instructions  of  the  coutt,  and  a  verdict  was  returned  against  the  rail- 
way company  for  $4,750. 

The  court  instructed  the  jury  that  the  employment  of  a  railroad 
switchman  was  necessarily  dangerous,  but  that  those  who  enter  it,  know- 
ing that  it  is  dangerous,  assume  the  natural  and  ordinary  risks  and  per- 
ils involved,  as  well  as  all  risks  of  injuries  resulting  from  the  negligence 
of  fellow  servants;  also,  that  if  in  this  case  the  tracks  were  in  bad  con- 
dition, or  strewn  with  lumps  of  coal  or  coke,  and  Mealer  was  passing 
over  the  tracks  every  day,  and  saw  that  they  were  in  that  condition,  and, 
continuing  in  the  service  of  the  railroad  company,  suffered  injury  there- 
from, he  had  no  right  to  complain.  These  instructions  were  entirely 
correct,  and,  inasmuch  as  the  only  evidence  in  the  case,  including  the 
indisputable  testimony  of  Mealer  himself,  was  that  he  had  full  and  com- 
plete knowledge  of  all  the  conditions  referred  to,  they  should  have  been 
supplemented  by  a  direction  to  the  jury  to  return  a  verdict  against  him. 
But  instead,  the  court  proceeded  to  charge  the  jury  that  if  they  believed 
that  Mealer  was  without  experience  or  training,  that  no  effort  was  made 
by  any  officer  of  the  company  to  train  him,  and  that  by  reason  of  his 
inexperience  and  want  of  knowledge  be  was  not  in  a  condition  to  appre- 
ciate the  dangers  of  his  service,  and  he  suffered  injury  under  the  direo 
tion  of  some  one  placed  over  him,  then  he  ought  to  recover;  and  the 
court  referred  to  the  night  yard  master,  and  the  chief  yard  master,  each 
by  name,  as  the  representatives  of  the  company  placed  over  and  direct- 
ing and  controlling  him.  There  was  no  evidence  in  the  case  warranting 
any  of  these  instructions.  Mealer  had  been  acting  as  switchman  in  that 
yard  about  three  weeks  before  the  accident,  and  he  himself  testified  that 
he  had  known  the  yard  and  the  tracks  three  months,  and  had  been  over 
them  daily,  and  that  he  was  so  familiar  with  the  mode  of  coupling  and 
uncoupling  cars  that  he  needed  no  instruction  on  that  subject.  More 
than  that,  it  appears  from  the  testimony,  and  it  is  conceded  by  his  coun- 
sel in  their  brief,  that  he  went  about  the  business  of  uncoupling  the  cars 
at  the  time  when  lie  was  injured  in  the  manner  that  was  netossary  and 
proper.  The  testimony  was  all  one  way.  Instead  of  directing  a  ver- 
dict, the  court  allowed  the  jury  to  make  a  finding  not  warranted  in  law 
or  by  the  testimony,  and  on  the  same  day  a  motion  for  new  trial  was 
overruled,  and  judgment  for  the  full  amount  entered  up. 

Cases  are  cited  in  support  of  the  instructions  given  the  jury  with  refer- 
ence to  the  duty  of  employers  to  warn  inexperienced  servants..  The  law 
upon  that  point  is  well  settled,  and  needed  no  verification,  but  it  has  no 
application  to  this  case,  as  is  above  shown.  Much  is  said  about  the 
drawhead  being  out  of  repair  and  in  bad  condition,  but  it  is  not  even 
pretended  that  there  was  any  defect,  excepting  in  the  spring,  and  that 
mainly  by  inference;  and  all  the  evidence  with  reference  to  the  spring 
was  properly  withdrawn  by  the  court  from  theconsiderationof  the  jury. 
If  the  motion  to  withdraw  that  testimony  had  been  overruled,  and  it 
were  conceded  that  it  wa^  sufficient  to  sustain  a  finding  that  the  draw- 
bar was  in  bad  condition,  that  would  not  affect  the  case,  because  the 
only  proper  conclusion  that  can  be  drawn  from  the  evidence  is  that  the 
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Btumbling,  from  coming  into  contact  with  the  lamp  of  coke  on  the  track, 
was  the  proximate  cause  of  the  injury.  Mealer  testifies  explicitly  that 
that  threw  his  arm  down  between  the  dead  woods  a  moment  before  they 
came  together,  and  not  only  testifies  to  it,  but  repeats  it.  It  is  there- 
fore a  matter  of  no  consequence  whether  the  drawbars  were  in  good  or 
bad  condition.  Railway  Co.  v.  Kdbgg^  94  U.  S.  469.  As  to  the  coal 
or  coke  upon  the  track,  the  only  testimony  in  the  record  on  that  subject 
is  that  it  was  the  duty  of  the  section  men  to  remove  it,  and  to  keep  the 
tracks  cleared  up.  They  were  Mealer's  fellow  servants,  and  he  could 
not  recover  for  injuries  resulting  from  any  &ilure  of  duty  on  their  part. 

Whether  the  night  yard  master  or  the  general  yard  master  was  a  rep- 
resentative of  the  railroad  company  as  to  Mealer  is  not  at  all  material. 
The  court  properly  instructed  the  jury  that  his  entering  upon  the  service 
of  the  company  as  a  switchman  must  be  regarded  as  voluntary.  The 
general  yard  master  was  not  present,  and  no  instruction  was  given  Mealer 
by  the  night  yard  master  on  the  occasion  of  his  receiving  the  injury,  ex- 
cepting to  uncouple  the  cars,  or,  in  other  words,  to  render,  under  ordi- 
nary and  usual  conditions,  the  very  service  that  he  had,  by  his  contract 
of  employment,  engaged  to  render,  and  the  incidental  and  natural  risks 
of  which  he  had  thereby  agreed  to  assume,  and  which  he  did  assume 
when  he  entered  upon  the  employment. 

The  motion  to  direct  a  verdict  was  rightly  made  nt  the  close  of  all  the 
evidence.  RandaU  v.  RaUroad  Co.,  109  U.  S.  481,  482,  8  Sup.  Ot.  Rep. 
322.  The  exception  taken  to  the  overruling  of  that  motion,  and  to  the 
portions  of  the  charge  above  considered,  are  sustained.  The  judgmenl 
below  will  be  reversed  at  the  costs  of  the  defendant  in  error*  * 


Baltdcobb  &  O.  R.  Co.  v.  Andbewb. 
(Clrctilt  Court  nf  Appeals,  Sixih  OireuiU   Jane  t,  188L) 

L  CimcuiT  Court  or  Appials— Datb  or  Crbation. 

Act  March  8, 1S91,  creating  circuit  courts  of  appeals,  took  efBsi 
as  to  permit  appeals  to  the  new  courts  to  be  taken  at  oaoa.    iiatiroacl  Co»  v. 
nett,  49  Fed.  Rep.  698,  followed. 

A  GosBBVANTS— OoLLiDiire  Tbaiks. 

A  brakeman  on  one  train  is  a  cosenrant  of  the  oondootor  and  engineer  of  aaotber 
train,  and,  if  killed  in  a  collision  caused  entirelr  by  the  negUgence  of  the  latter, 
the  company  is  not  liable.  Bailroad  Co.  v.  Bobs,  5  Sup.  Ot.  Bap.  1S4.  US  U.  & 
877,  distinguishod. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  dis- 
trict of  Ohio. 

Action  by  Samuel  P.  Andrews,  administrator  of  the  estate  of  ChilrleB 
Reynolds,  deceased,  against  the  Baltimore  &  Ohio  Baihxied  Compi  Ay< 
Verdict  and  judgment  for  plaintiff*     Defendant  brings  enoCi    Bevei  ed« 

/.  H.  CoUins^  for  plaintiff. 

W.  W.  Skilea,  for  defendant. 
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Before  Jagkson,  Circuit  Judge,  and  Saqb  and  Swak,  District  Judges. 

Sage,  District  Judge.  The  action  below  was  brought  to  recover  dam- 
ages for  the  death  of  Charles  Reynolds,  alleged  to  have  resulted  from 
the  negligence  of  the  defendant  below.  On  the  14th  day  of  February, 
A.  D.  1890,  the  deceased  was  a  brakeman  on  west-bound  freight  train 
No.  37,  on  the  Chicago  division  of  the  railway  of  the  defendant  below, 
and  while  in  the  discharge  of  his  duty  as  such  was  killed  in  a  collision 
with  east-bound  freight  train  No.  88,  near  the  town  of  Bairdstown,  a 
station  on  the  line  of  said  road.  It  appears  from  the  bill  of  exceptions 
that  upon  the  trial  testimony  was  int^uced  on  the  part  of  the  plain- 
tiff, and  also  of  the  defendant,  '^ proving"  that  train  No.  88,  on  the  date 
named,  left  Garrett,  Ind.,  with  Theodore  Cruder  acting  as  conductor, 
and  J.  M.  Smith  as  engineer.  It  .''was  run  under  the  exclusive  orders, 
direction,  and  supervision  of  the  train  dispatcher  and  the  superintendent 
of  the  Chicago  division  of  the  defendant's  railroad."  The  train  dis- 
patcher gave  instructions  by  telegraph  to  the  engineer  and  conductor  as 
to  the  movements  of  the  train,  directing  when  and  where  it  should  stop, 
where  it  should  pass  other  trains,  and  all  other  matters  connected  with 
its  running  and  management.  While  it  was  at  Deshler,.a  station  on 
the  line  of  said  road,  a  telegram  was  sent  by  the  train  dispatcher,  and 
delivered  to  the  conductor  and  engineer,  ordering  them  to  meet  and  pass 
train  No.  37  at  Bairdstown,  but  both  the  conductor  and  engineer  made 
the  mistake  of  reading  "Bloomdale"  instead  of  "Bairdstown,"  Bloomdale 
being  a  station  east  of  Bairdstown,  and,  so  reading  the  order,  ran  the 
train  past  Bairdstown  without  stopping,  the  conductor  of  train  No.  37 
having  an  order  from  the  train  dispatcher  to  meet  No.  88  at  Bairdstown, 
and  moving  his  train  to  that  station.  The  result  was  that  the  trains 
collided,  and  Reynolds  was  killed.  But  testimony  having  been  offered, 
on  behalf  of  the  plaintiff  below,  tending  to  maintain  an  allegation  of  the 
petition  that  the  conductor  of  train  No.  88  was  incompetent,  and  the 
engineer  not  only  incompetent,  but  of  reckless  habits,  the  court  sug- 
gested to  counsel  that,  as  negligence  of  both  the  conductor  and  engineer, 
in  not  correctly  reading,  their  orders,  was  conceded,  and  as,  in  the  judg- 
ment of  the  court,  the  testimony  upon  the  other  issue  was  not  sufficient 
to  support  a  finding  in  favor  of  the  plaintiff,  the  case  be  allowed  to  go 
to  the  jury  upon  the  sole  question  of  the  negligence  of  the  conductor  and 
engineer  in  not  properly  reading  their  orders,  for  the  reason  that,  in  the 
opinion  of  the  court,  that  n^ligence  made  the  defendant  liable  in  law, 
and  it  was  not  therefore  material  or  important  that  the  jury  should  de- 
termine any  other  question.  This  suggestion  was  accepted  by  counsel, 
and  the  court  then  proceeded  to  charge  the  jury.  The  portion  of  the 
charge  upon  which  the  questions  to  be  here  decided  arise  is  as  follows: 

**  There  Is  no  fact  to  be  submitted  to  you  in  this  case.  The  defendant,  by 
its  counsel,  concedes  that  the  conductor  did  not  properly  read  his  instructions, 
and  by  such  negligence  caused  the  accident  complained  of.  The  conductor 
in  this  instance,  the  court  instructs  yon,  as  a  matter  of  law,  represented  the 
defendant.    The  conductor's  negligence,  therefore,  was  the  negligence  of 


Digitized  by 


Google 


730  FECKBAL  BEPOBTER,  VoL  50. 

the  defendant,  and,  the  plaintiff  having  been  without  fault,  the  defendant  is 
liable  for  the  injury  sustained.    It  is  therefore  solely  a  question  of  damages." 

The  jury  retuhied  a  verdict  for  the  plaintiff  on  the  24th  of  April, 
1891,  upon  which,  a  motion  for  new  trial  having  been  overruled,  a  judg- 
ment for  $4,000  was,  on  the  29th  day  of  July,  1891,  rendered  against 
the  defendant,  and  the  cause  was  then  brought  to  this  court  by  proceed- 
ings in  error.  The  defendant  in  error  objects  to  the  jurisdiction,  that 
the  verdict  having  been  found  before  the  1st  of  July,  1891,  for  less  than 
$5,000,  the  case  could  not  be  brought  here  by  proceedings  in  error.  It 
was  held  in  Eailway  Co.  v.  Bennett,  49  Fed.  Rep.  598,  (decided  by  this 
court  October  6,  1891,  and  reported  in  No.  6  of  the  advance  parts  of 
the  United  States  Courts  of  Appeals  Reports,)  that  while  the  then  existing 
jurisdiction  of  the  circuit  courts  and  of  the  supreme  court  was  preserved 
up  to  the  1st  of  July,  1891,  as  to  all  appeals  pending  or  taken  before 
that  date,  there  was  also  a  right  of  appeal  to  the  circuit  courts  of  appeal 
from  the  time  the  act  was  passed;  and,  consequently,  that  the  writ  of 
error  in  that  case,  which  was  taken  on  the  24th  day  of  June,  1891,  was 
properly  taken,  and  that  this  court  had  jurisdiction  of  the  case.  The 
court  cited,  as  sustaining  this  ruling,  In  re  Claasen,  140  U.  S.  200,  11 
Sup.  Ct.  Rep.  735.     The  objection  to  the  jurisdiction  is  overruled. 

There  is  but  a  single  exception  to  the  charge,  and  that  is  a  general  one. 
The  only  question  to  be  considered  is  whether,  upon  all  the  evidence, 
the  verdict  and  judgment  in  favor  of  the  plaintiff  below  should  be  sus- 
tained. More  precisely  stated,  it  is  whether  the  plaintiff  in  error  was 
liable  to  the  defendant  in  error  for  the  negligence  of  the  conductor  of 
train  88,  which  it  is  conceded  caused  the  collision  and  the  death  of  Rey- 
nolds. If  so,  the  judgment  must  stand;  if  not,  it  must  be  reversed.  The 
facts  are  not  in  dispute.  The  suggestion  made  by  the  trial  judge  that 
the  allegations  that  the  conductor  and  engineer  of  No  88  were  incompe- 
tent, and  the  engineer  reckless,  were  not  sustained  by  the  evidence,  was 
accepted  by  counsel  for  the  respective  parties.  The  jury  was  instructed 
that  the  conductor  represented  the  railroad  company,  that  his  n^ligence 
was  the  negligence  of  the  company,  and  that,  Reynolds  having  been 
without  fault,  the  company  was  liable  for  damages  resulting  from  his 
death. 

Counsel  for  defendant  in  error,  in  support  of  this  instruction,  dte  nu- 
merous cases  to  which  it  may  be  as  well  at  the  outset  to  refer.  Railroad 
Co.  V.  Ro88,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184,  is  clearly  distinguish- 
able  from  this  case.  There  the  injury  to  the  plaintiff,  a  locomotive 
engineer,  was  received  in  a  collision  caused  by  the  negligence  of  the  con- 
ductor of  the  train,  to  whose  orders  he  was  subject.  The  court  held  that 
the  railroad  company  was  liable,  recognizing  a  distinction  "between  serv- 
ants of  a  corporation  exercising  no  supervision  over  others  engaged  with 
them  in  the  same  employment,  and  agents  of  the  corporation  clothed 
with  the  control  and  management  of  a  distinct  department,  in  which 
their  duty  is  that  of  direction  and  superintendence,"  and  that  "the  con- 
ductor of  a  railway  train,  who  commands  its  movements,  directs  when  it 
shall  stop,  at  what  stations  it  shall  stop,  at  what  speed  it  shall  run,  and 


Digitized  by 


Google       1 


BALTIMORE  ft  O.  B.  00.  V.  ANDREWS.  781 

has  the  general  management  of  it,  and  control  over  the  persons  employed 
upon  it,  represents  the  company,  and  therefore  that  for  injuries  result- 
ing from  his  negligent  acts  the  company  is  responsible."  It  is  insisted 
for  the  plaintiff  in  error  that  in  that  case  the  engineer's  train  was  a  reg- 
ular /reight,  running  on  schedule  time,  while  in  this  case  the  trains  were 
running  under  special  orders  by  telegraph,  directing  every  movement  and 
stop.  But  in  the  R088  Case  the  conductor  was  under  special  order  by 
tel^raph  to  hold  his  train  at  South  Minneapolis  until  the  gravel  train, 
which  was  a  wild  train,  should  pass,  and  it  was  the  conductor's  neglect 
of  that  order  which  caused  the  collision.  Besides,  there  is  no  difference 
in  principle  between  the  regular  printed  time-table  or  schedule,  and  a 
special  schedule  or  time-table  sent  by  telegraph.  In  either  case  the  move- 
ment of  the  train  is  directed  by  the  company,  and  in  both  cases  the  con- 
trol and  management  of  the  train  under  way,  whatever  the  orders,  are 
vested  in  the  conductor,  or  generally  in  the  condui^tor  and  engineer, — in 
the  latter  to  the  extent  of  authorizing  him  to  disregard  instructions  given 
by  the  conductor  in  conflict  with  the  regular  schedule  or  with  special 
orders;  but  the  subordinates  on  the  train  are  mere  servants,  entirely  sub- 
ject to  the  orders  and  control  of  the  conductor,  and  not  supposed  to  know 
the  contents  of  special  orders,  or  even  that  they  exist.  As  to  them,  the 
compan}^  speaks  through  the  conductor,  who  is  therefore,  in  that  behalf, 
so  far  as  they  are  concerned,  the  representative  of  the  company.  In  the 
B088  Gase^  the  conductor  failed  to  show  his  special  order  to  the  engineer, 
as  it  was  his  duty  to  do,  and  hence  the  engineer  was  in  fact  altogether 
a  subordinate.  In  this  case  Cruder,  the  conductor  of  train  No.  88,  had 
no  supervision  or  control  over  Reynolds,  brakeman  on  train  No.  37,  and 
there  was  no  negligence  on  the  part  of  the  conductor  or  the  engineer  of 
train  37.  The  negligence  was  exclusively  that  of  the  conductor  of  train 
No.  88.  Railroad  V.  Bern  is  therefore  not  an  authority  in  favor  of  the 
defendant  in  error. 

Railroad  Co.  v.  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  Rep.  590,  does  not 
apply.  That  case  was  decided  upon  the  ground  that  it  was  the  duty  of 
the  railway  company  to  look  after  the  condition  of  the  cars,  and  see  that 
the  machinery  and  appliances  used  to  move  and  stop  them  were  kept 
in  repair  and  in  good  working  order,  and  that  if  the  person  appointed 
by  it,  and  charged  with  that  duty,  neglected  it,  and  injury  resulted,  the 
company  was  liable,  because  that  person,  so  far  as  that  duty  was  con- 
cerned, was  the  representative  of  the  company.  In  that  case  a  brake- 
man  was  injured  in  attempting  to  set  a  brake  which  was  out  of  order. 
The  court  held  that  the  railway  company  could  not  delegate  to  a  servant 
its  duty  to  keep  its  cars  and  their  machinery  and  appliances  in  order,  so 
as  to  exempt  itself  from  liability  for  injury  caused  to  another  servant 
by  its  omission.  The  principle  governing  that  case  was  recognized  also 
in  Hough  v.  Railway  Co,^  100  U.  S.  217,  another  case  cited  for  defend- 
ant in  error,  as  an  exception  to  the  general  rule  exempting  the  common 
master  from  liability  to  a  servant  for  injuries  caused  by  the  n^ligence 
of  a  fellow  servant.  Railway  Co.  v.  Owmminga,  106  U.  S.  700,  1  Sup. 
Ct.  Rep.  493,  is  an  authority  to  the  point  that  if  the  negligence  of 
the  company  itself  had  a  share  in  producing  the  injury  complained  of  to 
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one  of  its  servaDts  the  company  was  liable,  eveii  though  the  negligence 
of  a  fellow  servant  was  contributory  also.  But  the  point  does  not  arise 
in  this  case.  In  Stmmahip  Co.  v.  Merchant,  133  U.  S.  875,  10  Sup.  Ct. 
Rep.  397,  the  supreme  court  decided  that  the  court  below  erred  in  not 
directing  a  verdict  for  the  defendant,  the  plaintiff,  the  stewardess  of  the 
vessel,  having  fallen  overboard  because  of  the  giving  away  of  a  railing  at 
a  gangway,  against  which  she  leaned  in  attempting  to  empty  a  bucket 
over  the  side  of  the  vessel.  The  porter  and  the  carpenter,  who,  the  court 
held,  were  her  fellow  servants,  had  left  the  railing  insecure,  knowing  that 
it  was  so.  There  is  nothing  comforting  to  the  defendant  in  error  in  that 
case.  In  Railway  Go.  v.  BoUford,  141  U.  S.  250, 11  Sup.  Ct.  Rep.  1000, 
the  last  of  the  citations  from  the  supreme  court  reports  in  the  brief,  the 
only  question  considered  or  passed  upon  was  whether  a  court  of  the 
United  States  has  the  power  to  order  a  plaintiff,  in  an  action  for  an  injury 
to  the  person,  to  submit  to  a  surgical  examination  in  advance  of  the  trial, 
.  which  lias  not  the  remotest  relation  to  any  question  before  the  court  in 
this  case.  The  citation  was  probably  by  mistake  or  inadvertence.  A 
number  of  cases  from  the  Federal  Reporter  are  cited,  but  they  need  not  be 
referred  to  in  detail.  The  cases  decided  by  the  supreme  court,  and  cited 
and  to  be  cited  in  this  opinion,  will  be  found  to  be  conclusive  upon  all 
the  questions  involved  in  this  case. 

We  turn  now  to  RandaXL  v.  RaUroad  Co,,  109  U.  S.  478,  3  Sup.  Ct. 
Rep.  322,  cited  for  the  plaintiff  in  error.  That  was  the  first  case  in 
which  the  court  undertook  to  determine  wlio  are  and  who  are  not  fellow 
servants;  not  by  a  precise  and  exhaustive  definition,  for  the  law  is,  in 
its  wisdom,  chary  of  such  definiCions,  but  by  giving  a  definition  suffi* 
cient  for  the  decision  of  the  case.  The  action  was  by  a  brakeman  for 
personal  injuries  received  while  working  a  switch  by  being  struck  by  one 
of  the  company's  locomotive  engines.  The  court,  declining  to  weigh  the 
conflicting  views  of  the  courts  of  the  several  states,  held  that  persons 
standing  in  the  relation  to  each  other  occupied  by  the  plaintiffy  who 
was  brakeman  on  a  freight  train,  and  the  engineman  of  another  train, 
who,  controlling  that  train,  and  driving  his  engine  at  a  speed  of  about 
12  miles  an  hour,  with  no  light  except  the  headlight,  and  without  ring- 
ing the  bell  or  sounding  the  whistle,  caused  the  injury,  were  fellow 
servants,  neither  working  under  the  order  or  control  of  the  other,  and 
each,  by  entering  into  his  contract  of  service,  taking  upon  himself  the 
risk  of  the  negligence  of  the  other  in  performing  his  service;  and,  there- 
fore, that  neither  could  maintain  an  action  against  the  corporation,  their 
common  master,  for  an  injury  caused  by  such  n^ligence.  The  relations 
of  those  persons,  each  to  the  other,  were  not  in  any  material  respecl,  or 
in  a  single  essential,  different  from  the  relations  of  the  plaintiff  belc  v,  a 
brakeman  on  one  freight  train,  to  the  conductor  and  engineer  oi  the 
other  freight  train.  In  the  RandaU  Case  the  engineer  was  in  comm  nd, 
and  by  his  negligence  in  moving  his  train  caused  the  injury.  In  this 
case  the  conductor  was  in  command,  or,  if  we  say  the  conductor  md 
engineer  .were  jointly  in  command,  we  do  not  alter  the  case,  and  by 
moving  the  train  in  negligent  disregard  of  special  orders,  caused  th  in- 
jury.   It  is  pow  easy  to  answer  the  question  put  by  counsel  for  dei  n<t 
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ant  in  error,  namely,  suppose  in  the  collision  a  brakeman  had  been 
killed  also  on  train  No.  88,  and  the  administrator  of  his  estate  had 
brought  suit  to  recover.  Under  the  rule  in  the  Rtm  Gaae,  the  court 
would  direct  a  verdict  for  the  plaintiflF  for  such  sum  as  the  jury  might 
award,  instructing  the  jury  that  the  conductor,  by  reason  of  his  control 
and  management  of  the  train,  represented  the  company,  and  that  his 
negligence  was  the  negligence  of  the  company.  Next  comes  on  the  case 
of  the  defendant  in  error.  Upon  what  theory,  ask  counsel,  could  the 
court  instruct  the  jury  in  that  case  that  the  conductor  of  train  88  was 
not  the  representative  of  the  company,  but  only  a  fellow  servant?  This 
is  a  fair  test  question,  in  effect  calling  upon  the  court  to  reconcile  the 
Ross  Oase  and  the  Randall  Case.  They  are  not  at  variance.  The  expres- 
sion "representative  of  the  company"  was  used  by  the  supreme  court  in 
the  Ro88  Case  in  a  limited  sense,  having  reference  to  the  conductor's  re- 
lations to  those  subject  to  his  orders,  and  not  in  an  absolute  or  unlimited 
sense,  which  is  the  sense  necessary  to  give  point  to  the  question.  The 
court  said,  referring  to  the  conductor:  "In  no  proper  sense  is  he  a  fel- 
low servant  with  the  fireman,  the  brakemen,  the  porters,  and  the  en- 
gineer. The  latter  are  fellow  servants  in  the  running  of  the  train  under 
his  directions;  as  to  them  and  the  train,  he  stands  in  the  place  of,  and 
represents,  the  corporation."  Applying  the  expression  relatively,  as  it 
was  applied  by  the  supreme  court,  the  conductor  of  train  88  was  the 
representative  of  the  company  as  to  the  engineer,  the  fireman,  and  the 
brakemen  on  that  train,  because  they  were  under  his  direction.  But  the 
conductor  of  train  88  occupied  no  such  relation  to  the  employes  on  train 
87.  He  had  no  authority  over  them.  They  were  entirely  independent 
of  his  direction  or  control,  being  subject  to  the  conductor  of  their  own 
train,  and  therefore  the  plaintiff  below  was  not  entitled  to  recover.  The 
charge  was  erroneous  because  of  tlie  failure  of  the  trial  judge  to  recog- 
nize the  distinction  above  pointed  out.  Under  the  authority  of  the 
Randall  CasBj  the  jury  should  have  been  instructed  that  the  plaintiff  be- 
low and  the  conductor  of  train  88  were  follow  servants,  and  a  verdict 
directed  accordingly.  As  it  was,  the  conductor  was  recognized  as  the 
representative  of  the  company,  not  only  as  to  its  employes  over  whom 
he  was  placed,  but  also  as  to  those  over  whom  he  had  no  authority 
whatever,  and  was  not,  actually  or  constructively,  or  in  any  sense,  a 
representative  of  the  company. 

The  law  controlling  this  case  is  well  stated  in  Railway  Co.  v.  Devinney^ 
17  Ohio  St.  198,  as  follows: 

**  A  railway  company  Is  not  liable  in  damages  to  a  brakeman  on  one  of  its 
trains  for  injuries  sustained  by  him  in  a  collision  of  his  train  with  another 
train  of  the  same  company,  where  the  collision  occarred  by  means  of  the  neg- 
ligence of  the  conductor  or  ehgineer,  or  both,  of  such  other  train,  unless  it 
appear  that  the  company  was  guilty  of  a  want  of  ordinary  care  in  the  selec- 
tion and  employment  of  an  incompetent  conductor  or  engineer,  through 
whose  negligence  the  collision  occurred." 

The  exception  to  the  charge  upon  the  trial  below  was  well  taken. 
The  judgment  will  be  reversed,  with  costs. 
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United  States  v.  Tubner  d  oL 

{jyittfrtct  Cma%  D,  South  CarolinOy  W.  D.    February  90,  XWL} 

L  BuFFioimcnr  ot  Sumvons— Aonoir  oh  DisTnXBB*!  Botcd. 

In  an  action  on  a  diBtlUer's  bond  for  the  performance  of  certain  dnttea,  to  i 

for  breach  of  some  of  its  conditions,  a  snmmons  which  giyes  notice  that*  in  case  ef 
default,  plaintiff  wUl  pray  judgment  for  the  relief  demanded  in  the  complaint^  la  in 
good  form. 

%  8A.MB— AMBNDMSKT. 

A  stimmoBS  fstmd  out  of  tbe  district  court,  and  bearing  the  seal  of  the  district 
court,  but  the  teste  of  the  chief  justice,  instead  of  the  district  judge,  as  required 
by  Rev.  St.  f  911,  is  defective  in  the  latter  particular,  but  ia  not  a  void  pro- 
cess and  is  amendable.    Rev.  St.  {  954. 

At  Law.     Motiozifl  in  arrest  of  judgment. 
AUal  Lathrapy  U.  S.  Atty. 
M.  F.  Ansdy  for  defendant* 

SiMONTON,  District  Judge.  This  action  was  on  a  bond  given  by  Tur- 
ner, with  Peek  and  Hughes  as  sureties.  Summons  and  complaint  were 
issued'against  them  jointly,  and  judgment  was  had  by  default;  the  court 
hearing  the  cause  and  ordering  judgment.  Subsequently,  Hughes,  com- 
ing in  by  counsel,  without  objection,  moved  for  a  new  trial.  The  mo- 
tion was  refused.  The  case  now  comes  up  on  motion  in  arrest  of  judg- 
ment by  each  surety  severally.  The  grounds  of  the  motion  are  the  same 
in  each  case,  that  the  original  summons  issuing  out  of  the  district  court 
bore  the  teste  of  the  chief  justice,  and  not  of  the  district  judge,  and  that 
the  summons  gives  notice  that,  in  case  of  default,  plaintiff  will  pray  judg- 
ment for  the  relief  demanded  in  the  complaint;  and  the  complaint  de- 
mands judgment  for  a  sum  of  money  certain. 

The  last  ground  will  be  disposed  of.  Under  the  rule  of  oourt  in  force 
at  the  date  of  this  summons,  when  the  complaint  is  on  a  liquidated  de- 
mand, the  summons  should  state  that,  in  case  of  default,  judgment 
would  be  asked  for  the  sum  liquidated.  In  all  other  cases  the  notice  in 
the  summons  should  be  that,  in  case  of  default,  judgment  would  be 
asked  for  the  relief  demanded  in  the  complaint.  In  this  case  the  action 
was  on  a  distiller's  bond  for  the  performance  of  certain  duties.  It  was 
not  on  the  penalty,  but  for  the  nonperformance  of  some  of  the  condi- 
tions, of  the  bond.  The  demand  was  not  liquidated,  and  the  form  cf 
notice  in  the  summons  was  correct.  The  complaint  set  out  the  parts 
of  the  condition  which  were  broken,  and  the  money  penalty  for  each, 
and  properly  asked  judgment  for  the  aggr^ate.  This  ground  for  |rre8t 
of  judgment  is  overruled. 

The  more  serious  ground  is  the  one  first  stated.      The  act  of 
(Rev.  St.  §  911)  requires  all  process  issuing  irom  the  district  coirt  to 
bear  the  teste  of  the  district  judge,  or,  when  that  office  is  vacant,  <  f  the 
derk  thereof.     Our  rule  requires  every  summons,  executioni  or 
process  to  conform  to  this  section.     This  renders  unnecessary  an; 


cussion  of  the  question  whether  in  this  district  the  summons  is  pr  oess. 
It  is  not  process  in  the  state  courts.     The  summons  in  this  case  |>ean 
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die- 


Digitized  by 


Google 


WEBER  V.  SPOKANE  NAT.  BANE.  735 

the  teste  of  the-  chief  justice.  It  is  defective.  Is  thia  fatal?  Section 
954,  Rev.  St.,  provides  that  "no  summons,  writ,  etc.,  in  civil  cases,  in 
any  court  of  the  United  States,  shall  be  abated,  arrested,  quashed,  or 
reversed  for  any  defect  or  want  of  form."  Judge  Choate,  in  Brown  v. 
Pondi  5  Fed.  Rep.,  at  page  40,  says  that  this  power  of  amendment  can 
only  be  exercised  in  cases  where  the  court  has  acquired  jurisdiction  over 
the  defendant,  or  he  has  submitted  himself,  to  the  jurisdiction;  or,  as 
Judge  Blatchford  puts  it  in  Dudghl  v.  Menritt^  4  Fed.  Rep.  614,  the 
power  is  power  to  amend  a  defect  in  process.  But  there  must  first  be 
a  process  to  be  amended, — something  to  amend  and  to  amend  by.  The 
summons  in  this  case  bears  the  seal  of  the  district  court,  and  issued 
from  the  court.  This  gives  us  something  to  amend  and  to  amend  by. 
Peaslee  v.  Haberetro,  16  Blatchf.  472.  See,  also.  Chamberlain  v.  BiUersohn^ 
48  Fed.  Rep.  42.  This  being  the  case,  the  irregularity  can  be  amended, 
as  the  summons  was  sufficient  to  bring  the  defendant  into  court.  In- 
deed, there  can  be  no  question  as  to  Hughes;  for  when  he  came  in  by 
attorney,  and  moved  for  a  new  trial,  he  submitted  himself  to  the  jur^- 
diction.     The  motions  in  arrest  of  judgment  are  refused. 


Weber  et  al.  v.  Spokane  Nat.  Bank  et  al. 
{Circuit  Court,  D.  Washington,  E.  D.    May  27, 1893.) 

1,  Natiohal  Banks— Limitatton  or  Indebtedness— CoNgiRUcrioN  o»  Statute. 

Rev.  St.  S  5202,  proTiding  that  national  banks  shaU  not  contract  liabilities  in  ex- 
cess oi  their  paid-up  capital  stock,  except  upon  notes  of  circulation,  accounts  for 
deposits,  etc.,  does  not  intend  that  such  items  of  liability  shall  be  excluded  in  de- 
termining whether  the  indebtedness  of  a  bank  exceeds  its  paid-up  oapital  stock  at 
the  time  it  incurs  a  liability  as  guarantor. 

3.  Same-— Devensbs— Estoppel. 

In  an  action  against  a  national  bank  and  its  receiver  on  a  promissory  note,  de- 
fendants may  avail  themselves  of  the  defense  that  the  note  was  executed  in  viola- 
tion of  Rev.  St.  i  5202,  providing  that  national  banks  shall  not  contract  Uabilities 
in  excess  of  their  paid-up  capital  stock.  The  note  being  void  as  to  the  bank,  it  is 
not  estopped  to  set  up  the  defense  in  question. 

8.  Same^Noticb  to  Creditor— Presumptions. 

A  business  man,  accepting  the  note  of  a  national  bank,  is  presumed  to  know  the 
financial  condition  of  the  bank,  and  that  at  the  time  of  the  execution  of  the  note  it 
had  already  incurred  indebtedness  in  excess  of  the  limit  prescribed  by  law. 

At  Law,  Action  by  C.  F.  Weber  &  Co.  against  the  Spokane  National 
Bank  and  H.  L.  Chase,  receiver,  upon  three  promissory  notes.  Jury 
instructed  to  find  for  the  defendant.     Motion  for  a  new  trial  denied. 

The  other  facts  fully  appear  in  the  following  statement  by  Hanford, 
District  Judge: 

The  notes  in  suit  were  drawn  in  favor  of  the  plaintiffs,  as  payees,  and 
signed  by  Charles  Husse/,  as  maker.  The  defendant  the  Spokane  Na- 
tional Bank  is  an  anomalous  indorser,  having  signed  the  notes  upon  the 
backs  thereof  before  delivery.  Said  notes  were  given  in  payment  of  an 
account  for  bank  furniture  and  fixtures  supplied  by  the  plaintiffs  for  a 
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building  owned  by  said  Hnssey,  and  occupied  by  said  defendant  as  his 
tenant.  The  receiver  defends  on  the  ground  that  the  bank  is  not  pri- 
marily liable  as  a  maker  of  the  notes;  that  it  could  not  l^ally  become 
bound  as  a  surety;  and,  if  bound,  inasmuch  as  the  principal  debtor  has 
not  been  proceeded  against,  and  no  reasons  are  assigned  for  not  having 
collected  from  him,  nor  for  the  failure  to  join  him  as  a  party  defendant, 
its  liability  as  a  guarantor  of  the  notes  cannot  be  enforced  in  this  action. 
It  was  shown  by  the  evidence  that  the  furniture  was  supplied  at  the 
instance  of  the  officers  of  the  bank,  and  that  credit  was  given  by  the 
plaintiffs  to  the  bank,  and  not  to  Hussey,  but,  as  between  the  bank  and 
Hussey ,  said  fumituie  and  fixtures  belonged  to  Hussey,  and  the  same  are 
not  assets  of  the  insolvent  bank  in  the  hands  of  the  receiver.  The  receiver 
in  his  answer  also  pleads,  as  a  special  defense,  that  at  the  times  of  the 
making  of  the  notes,  and  sale  of  the  furniture  in  consideration  for  which 
they  were  given,  the  bank  had.  already  incurred  indebtedness,  and  be- 
come liable  for  amounts  aggregating  a  sum  much  greater  than  the  amount 
of  its  paid-up  capital  stock;  so  that  by  section  5202,  Rev.  St.,  it  was  then 
prohibited  from  becoming  liable  upon  said  notes,  either  as  maker  or 
guarantor,  or  upon  an  account  as  purchaser  of  the  furniture  upon  credit. 
The  case  was  tried  by  the  court  and  a  jury,  and,  after  introduction  of  the 
evidence  for  both  contesting  parties,  the  receiver's  attorney  moved  the 
court  for  a  peremptory  instruction  to  the  jury  to  render  a  verdict  for  the 
defendants,  which  motion  was  granted,  and  under  instructions  from  the 
court  the  jury  returned  a  verdict  for  the  defendants.  A  motion  for  a 
new  trial  was  interposed  and  submitted  upon  the  arguments  made  upon 
the  motion  to  instruct. 

Ftn-ster,  Wakefield  &  TTifcojf,  fop  plaintiffs. 

P.  H.  FTtrwton,  U.  S.  Atty.,  H.  M.  Hermariy  and  /.  W.  Feighan^  for  re- 
ceiver. 

Hanford,  District  Judge,  (after  slatirg  the  facts  as  above.)  The  evidence 
introduced  upon  the  trial  was  sufficient  to  have  warranted  the  submission 
of  the  case  to  the  jury  upon  the  question  whether  the  bank  was  in  fact 
the  purchaser  of  the  furniture,  and  liable  as  the  principal  debtor  and 
maker  of  the  notes,  or  a  mere  guarantor;  but,  in  my  opinion,  the  special 
defense  pleaded  by  the  receiver  is  fully  sustained  by  the  evidence,  and 
there  was  no  error  in  the  instructioii  given  to  return  a  verdict  for  the  de- 
fendants. The  bank  was  fully  organized  and  in  operation  more  than  a 
year  before  the  inception  of  the  indebtedness  constituting  the  considera- 
tion for  the  notes,  and  it  was  at  that  time  liable  to  its  depositors  and 
creditors  for  sums  amounting  in  the  aggr^ate  to  at  least  four  times  the 
amount  of  its  capital  stock;  and  by  section  5202,  Rev.  St.,'  its  p(  ivers 

iRev.  St.  S  5209,  provides  as  foUows:  **No  association  BkaXL  at  any  time  be  ind  »ted, 
or  in  any  way  liable,  to  an  amount  ezoeeding  the  amount  of  its  capital  stock  at  sacU 
time  aotuaUy  paid  in  and  remaining  undiminished  by  losses  or  otnerwise,  ezc<  t  on 
demands  of  the  nature  following:  FiayU  notes  of  circulation;  eecond,  moneys  <  »pos- 
ited  with  or  collected  by  the  association;  t/iird,  bills  of  exchange  or  drafts  <  nwa 
against  money  actually  on  deposit  to  the  credit  of  the  association,  or  due  th  «to; 
/onrt/i,  liabilities  to  the  stockholders  of  the  association  for  dividenda  and  reo  rred 
profits. " 
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were  so  limited  that  it  could  not  become  legally  bound  for  any  additional 
sum,  either  upon  an  open  account  or  as  maker  or  guarantor  of  these 
notes*  The  section  of  ttie  statute  referred  to  is  not  ambiguous,  and  I 
find  no  warrant  for  the  construction  of  it  contended  for  by  counsel  foi 
the  plaintiffs.  I  cannot  assent  to  the  proposition  that  congress  has,  in 
fixing  a  limitation  of  indebtedness,  intended  to  exclude  from  the  compu^ 
tation  thereof  liabilities  upon  notes  of  circulation,  accounts  for  deposits, 
and  for  moneys  collected,  bills  of  exchange  drawn  against  actual  credit, 
and  surplus  accumulations  belonging  to  stockholders,  and  to  authorize 
the  incurring  of  liabilities  for  other  purposes  equal  to  the  entire  capital, 
leaving  no  surplus  whatever  as  a  margin  for  safety  or  basis  for  confidence. 
The  plaintifis  insist  that  the  violation  of  the  statute  by  contracting  debts 
in  excess  of  the  limit  is  not  a  defense  available  to  the  bank  or  the  receiver 
who  represents  it.  The  receiver,  however,  represents,  not  only  the  bank, 
but  also  all  of  its  creditors  and  the  government  of  the  UnitcKl  States  as 
well.  If  the  government  can,  by  any  proceeding,  enforce  this  law,  the 
receiver  can  in  this  suit  apply  its  provisions  for  the  protection  of  the 
innocent  depositors.  Furthermore,  there  is  no  ground  for  estoppel,  even 
against  the  bank.  Contracts  of  corporations  creating  debts  in  excess  of 
limitations  fixed  by  their  charters  are  void,  and  such  debts  are  not  col- 
lectible by  law.  PrampUm  v.  Zabriskie^  101  U.  8.  601;  Daviess  Co.  v. 
IXckms(m,  117  U.  S.  667,  6  Sup.  Ct.  Rep.  897;  LUckfidd  v.  BalUm,  114 
U.  S.  190,  6  Sup.  Ct.  Rep.  820,  and  7  Amer.  &  Eng.  Corp.  Cas.  878, 
note.  Business  men  are  presumed  to  know  the  financial  condition  of 
corporations  to  whom  they  give  credit,  and,  if  one  voluntarily  becomes 
a  creditor  for  an  additional  amount  after  a  statutory  limit  has  been 
reached,  his  position  in  a  court  of  law  is  no  better  than  that  of  one  who 
knowingly  becomes  a  party  to  an  illegal  contract.  16  Amer.  A  Sng. 
Sao.  IaW|  1138.     Motion  for  a  new  trial  denied. 


Walker  et  ol.  v.  Colunb  d  ol. 
(CCrotifit  Court  of  AvpeaU,  Eighth  CHrcuU.    W^  98,  ISQl) 

L   JUBOBS— DlBQUAUnOATIOK—PBIOR  SSBTICni  A8  TaLBSMAIT. 

VndtiT  Rev.  St.  i  812,  as  amended  by  Act  Cong.  June  80,  ISTO,  f  S,  a  Juror  called 
•a  a  talesman  is  not  subject  to  challenge  merely  because  he  has  served  as  a  tales- 
man in  another  cause  in  the  same  court  and  teno. 
IL  Sam»— Adopting  Statb  Prjlcticb. 

Act  Cong.  1872,  requiring  federal  courts  to  conform  to  state  practice  *<as  near  as 
may  be,"  only  adopts  such  rules  of  state  practice  as  are  not  inconsistent  with 
anv  act  of  congress  upon  the  same  subject;  and  hence  Code  Civil  Proo.  Kan.  | 
870,  enacting  that  prior  service  as  a  talesman  in  the  same  court  and  term  shall  be 
sufficient  ground  for  challenge,  is  not  binding  on  federal  courts,  it  beine  other. 
,      wise  provided  by  Rev.  St.  U.  S.  S  812.  * 

ii  Opihiov  Evidkngb — ^Vax«ub  of  GK>oi>a. 

The  purchaser  of  a  stock  of  goods  is  competent  to  testify  as  to  its  value  .a  aa 
action  against  a  marshal  for  wrongful  attachment,  where  it  appears  that,  the 
purchaser  had  assisted  in  taking  the  invoice  at  the  time  of  the  purchase,  and  had 
been  selling  from  the  stock  three  days  at  the  time  of  the  seizure,  and  subseauently 
sold  the  balance  not  seized.  ia       «-# 

v.60p.no.9 — 47 
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4i  Wbonoful  Attaohmvnt— Damages. 

A  bona  fide  purchaser  of  a  stock  of  goods  fraudulently  sold  by  an  insolvent 
debtor  is  entitled  to  all  the  goods  purchased  and  paid  for;  and  where  a  portion  of 
the  stodE  has  been  wrongfully  attached  by  a  marshal  as  the  property  of  the 
vendor,  the  marshal  cannot  defeat  an  action  for  damages  by  showing  an  adjudi- 
cation of  a  state  court  that  after  the  seizure  the  goods  still  retained  by  the  pur- 
chaser were  of  sufficient  value  to  reimburse  him  for  the  purchase  price  actually 
paid. 

6.  Same— RSBlTTTAIr-EVIDBKOB. 

Evidence  as  to  the  amount  realized  by  the  purchaser  from  the  goods  not  seized, 
and  the  incidental  expenses  of  the  sale,  may  be  introduced  in  rebuttal,  for  the  pur- 
pose of  meeting  the  claim  of  the  marshal  that  the  value  of  such  goods  was  so 
largely  in  ezoess  of  the  price  paid  as  to  show  want  of  good  faith  on  the  purchaser's 
part. 

6.  Same— EvxDENOB— Admissibility. 

A  wholesale  merchant  sold  goods  to  a  retailer,  and  the  latter  afterwards  sold 
his  whole  stock  to  a  third  person.  The  merchant  then  sued  for  the  price,  and  at* 
tached  part  of  the  stock  as  the  property  of  the  retailer,  on  the  ground  that  his  sale 
thereof  was  in  fraud  of  creditors.  Held  that,  in  an  action  by  the  third  person 
against  the  marshal  for  wrongful  attachment,  it  was  immaterial  whether  the  par- 
chase  from  the  merchant  was  fraudulent,  as  by  the  form  of  his  action  he  had  af- 
firmed the  retailer's  title;  and  the  only  question  was  whether  there  was  such  fraud 
in  the  sale  to  the  third  person  as  prevented  title  from  passing  to  him. 

7.  Fbaudulbnt  Conveyances— Purchaser's  Knowledge— Instbuotion. 

On  a  question  as  to  whether  the  purchase  from  an  insolvent  debtor  for  |ft,000  of 
a  stock  of  goods  invoiced  at  $12,000  was  in  fraud  of  creditors,  it  is  error  to  charge 
that  to  invalidate  the  sale  the  purchaser's  knowledge  of  the  vendor's  fraud  must 
be  shown  by  circumstances  or  otherwise,  without  stating. that,  if  the  circumstances 
were  such  as  to  put  the  purchaser  on  inquiry,  he  would  be  chargeable  with  all  the 
faois  which  due  inquiry  would  have  developed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas. 

At  Law.  Action  by  E.  Collins  and  W.  H.  Bretch,  trading  as  Collins 
&  Bretch,  against  R.  L.  Walker,  James  McMurray,  Charles  Howard,  and 
A.  J.  Partridge,  for  damages  for  wrongful  attachment.  Verdict  and 
judgment  for  plaintiffs.     Defendants  bring  en*or.     Reversed. 

W.  E.  Brown  and  WHiard  Klme^  for  plaintiffs  in  error. 

C7.  S.  Bowman  and  CL  Bucherj  for  defendants  in  error. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Shiras,  District  Judge.  From  the  record  in  this  cause  it  appears  that 
in  the  spring  of  1890,  and  previous  thereto,  one  Henry  Cannon  was  en- 
gaged in  the  mercantile  business  at  Newton,  Kan.  Becoming  insolvent, 
he  sold  his  entire  stock  of  goods  to  the  firm  of  Collins  &  Bretch,  they 
agreeing  to  pay  therefor  50  cents  on  the  dollar  of  the  cost  marking.    The 

§oods  invoiced  about  $12,000  at  the  cost  price,  for  which  the  purchasing 
rm  gave  their  check  in  the  sum  of  $6,000.  E.  H.  Van  Ingen  &  Co., 
creditors  of  said  Cannon,  brought  an  action,  aided  by  attachment,  in  the 
circuit  court  of  the  United  States  for  the  district  of  Kansas,  for  the  pur- 
pose of  recovering  the  debt  due  them  from  Cannon,  and  caused  the  mi 
of  attachment  to  be  levied  upon  part  of  the  stock  transferred  to  Cc  lins 
&  Bretch,  who  thereupon  sued  the  marshal  and  his  deputies  for  the(  im- 
ages caused  them  by  such  taking  of  the  goods.  The  case  was  trie  I  in 
the  circuit  court  for  the  district  of  Kansas,  and  a  verdict  and  judgi  lent 
were  rendered  in  favor  of  the  plaintiffs,  to  reverse  which  the  present  nrrit 
of  error  was  sued  out  from  this  court* 
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Thfe  priucipal  question  discussed  by  counsel  in  support  of  the  errors 
alleged  arises  upon  the  ruling  of  the  trial  court  in  overruling  a  challenge 
made  for  cause  by  plaintifis  in  error  to  a  juror  called  as  a  talesman,  the 
ground  of  challenge  being  that  the  person  so  called  had,  during  the  same 
term  of  said  court,  served  as  a  talesman  on  the  trial  of  another  cause,  and 
was  therefore  subject  to  challenge  under  the  provision  of  section  270  of 
the  Kansas  Code  of  Civil  Procedure,  which  enacts  that  service  as  a  tales- 
man on  the  trial  of  any  cause  in  the  same  court  and  term  is  ground  for 
challenge.  The  question  for  decision  is  whether  this  section  of  the  ICan- 
sas  statute  is  applicable  to  cases  pending  in  a  federal  court  of  that  state. 
The  argument  is  that  the  act  of  congress  of  1872  makes  the  state  practice 
the  rule  for  the  guidance  of  the  federal  courts.  If  there  was  no  legislation 
by  congress  upon  the  subject-matter,  the  argument  might  be  conclusive; 
but  it  is  well  settled  that  the  practice  act  of  1872  does  not  put  in  force 
the  state  statutes  in  regard  to  matters  touching  which  congress  has  legis- 
lated. In  that  event,  courts  of  the  United  States  are  bound  to  look  to 
the  act  of  congress  as  their  guide,  and  the  provisions  of  the  state  law  are 
deemed  inapplicable.  Thus  in  Ex  parte  Fisky  113  U.  S.  713,  5  Sup.  Ct. 
Rep.  724,  it  is  said: 

"But  the  act  of  ^789,  which  made  the  laws  of  the  states  rules  of  decision, 
made  an  exception  when  it  was  'otherwise  provided  by  the  constitution, 
treaties,  or  statutes  of  the  United  States.'  The  act  of  1872  evidently  con« 
templates  the  same  exception  hy  requiring  the  courts  to  conform  to  state  prac- 
tice as  near  as  may  be.  No  doubt  it  would  be  implied,  as  to  any  act  of  con- 
gress adopting  state  practice  in  general  terms,  that  it  should  not  be  inconsist- 
ent with  any  express  statute  of  the  United  States  on  the  same  subject.  There 
are  numerous  acts  of  congress  prescribing  modes  of  procedure  in  the  circuit 
and  district  courts  of  the  United  States  at  variance  withthe  laws  of  the  states 
in  which  the  courts  are  held.  Among  these  are  the  modes  of  impaneling  ju- 
rors, their  qualifications,  the  number  of  challenges  allowed  to  each  party. 
^  *  *  We  think  it  may  be  further  added,  in  the  same  direction,  that  if 
congress  has  legislated  on  this  subject,  and  prescribed  a  definite  rule  for  the 
government  of  its  own  coui'ts,  it  is  to  that  extent  exclusive  of  any  legislation 
of  the  states  in  the  same  matter. " 

Section  812  of  the  Revised  Statutes  of  the  United  States  declares  that — 
"No  person  shall  be  summoned  as  a  juror  in  any  circuit  or  district  court 
more  than  once  in  two  years,  and  it  shall  be  sufficient  cause  of  challenge  to 
any  juror,  called  to  be  sworn  in  any^nse,  that  he  has  been  summoned  and 
attended  said  court  as  a  juror  at  any  term  of  said  court  held  within  two  years 
prior  to  the  time  of  such  challenge." 

By  the  provisions  of  section  2  of  the  act  of  June  30, 1879,  it  is  enacted 
that  no  person  shall  serve  as  a  petit  juror  more  than  one  term  in  any  one 
year,  thus  shortening  the  time  named  in  section  812.  Section  812  de- 
clares that  "it  shall  be  sufficient  cause  of  challenge  to  any  juror  called  to 
be  sworn  in  any  cause  that  he  has  been  summoned,"  etc.;  thus  includ- 
ing all  persons  called  to  be  sworn,  whether  they  are  members  of  the  r^- 
ular  panel  or  are  called  as  talesmen.  Thus  we  find  that  congress  has  by 
legislation  determined  when  a  person  called  to  serve  upon  a  jury  may 
be  challenged  upon  the  ground  of  previous  service  in  that  capacity,  and 
the  rule  prescribed  by  the  state  statute  cannot,  thereforOi  be  made  appU- 
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cable  in  the  federal  court.  As  it  ia  not  claimed  that  the  jaror  who  was 
challenged  had  been  summoned  and  attended  at  any  term  prior  to  that 
at  which  he  was  called  as  a  talesman,  no  ground  of  challenge  existed  un- 
der the  provisions  of  the  statutes  of  the  United  States,  and  the  trial  court 
did  not  err  in  overruling  the  challenge  in  question. 

Several  assignments  of  error  are  based  upon  the  fact  that  Collins  and 
Bretch,  the  plaintiffs  in  the  action,  were  permitted  to  testify  to  the 
value  of  the  goods  taken  by  the  marshal;  the  ground  of  objection  being 
that  it  did  not  appear  that  they  were  qualified  by  previous  experience  to 
testify  on  the  question  of  value.  Both  witnesses  stated  that  they  knew 
the  character  of  the  goods  taken,  and  had  been  selling  from  the  stock  for 
a  few  days  before  the  seizure  by  the  marshal,  and  thought  they  knew  the 
fair  value  thereof.  From  the  evidence  it  appeared  that  these  parties  had 
aided  in  taking  the  invoice  of  the  goods  at  the  time  of  the  purchase. 
They  had  been  in  possession,  selling  the  goods,  for  three  days  before  the 
levy  by  the  marshal,  and  they  had  sold  out  the  balance  not  taken  under 
the  writ  of  attachment,  and  hence  it  appeared  that  they  had  some  means 
of  knowing  the  value  of  the  goods.  Their  testimony  was  therefore  com- 
petent, the  jury  being  the  judges  of  the  weight  thereof,  and  the  trial 
court  did  not  err  in  admitting  the  same. 

It  was  shown  by  the  evidence  that,  after  the  levy  of  the  attachment 
by  the  marshal,  certain  other  creditors  of  Cannon  had  sued  out  a  writ 
of  attachment  in  the  state  court,  and  levied  the  same  upon  the  remain- 
der of  the  stock  not  seized  by  the  marshal;  that  Collins  &  Bretch  had  re- 
plevied these  goods  in  the  state  court,  stating  in  an  affidavit  filed  in  such 
case  that  the  goods  so  replevied  were  worth  $6,000;  that  in  the  trial 
court  judgment  in'  the  replevin  suit  was  rendered  in  favor  of  Collins  & 
Bretch. 

In  the  case  at  bar  the  defendants  below  offered  evidence  tending  to 
show  that  no  appeal  had  or  would  be  taken  from  the  judgment  thus  ren- 
dered in  the  state  court.  Upon  objection  the  court  ruled  that  such  fact 
was  immaterial,  and  rejected  the  evidence.  Error  is  assigned  on  this 
ruling.  The  argument  in  favor  of  the  admissibility  of  the  evidence  is 
that  it  is  well  settled  that  a  bona  fide  purchaser  of  goods  firaudulently  sold 
by  an  insolvent  debtor  is  only  protefcted  to  the  extent  of  the  payment 
made  up  to  the  time  of  notice  of  the  fraud  by  the  vendor,  and  therefore 
in  this  case  it  was  competent  to  show  that  the  goods  replevied  from  the 
sheriff  were  worth  $6,000,  and  had  been  finally  adjudged  to  be  the  prop- 
erty of  Collins  &  Bretch.  The  premise  does  not  justify  the  conclusion. 
If  the  purchase  made  by  Collins  &  Bretch  was  valid,  or,  in  other  words, 
if  they  were  bona  fide  purchasers  for  value,  they  became  the  owners,  le- 
gally and  equitably,  of  the  goods  transferred  to  them,  and  their  interest 
therein  cannot  be  limited  to  the  amount  paid  by  them.  Under  the  rule 
claimed  to  be  applicable  to  the  case,  it  is  not  hf'ld  that  the  bona  fide  pur- 
chaser for  value  is  not  the  owner  of  and  entitled  to  all  the  gctods  pur- 
chased in  a  given  case;  but  if  he  receives  notice  of  the  fraud  before  com- 
pleted payment  of  the  purchase  price  is  made,  then  he  is  required  to 
withhold  payment  for  thebenefitof  the  creditors  of  the  fraudulent  vendor. 
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The  facta  of  this  case  did  not  justify  the  application  of  the  rule  contended 
for,  and  hence  the  court  did  not  err  in  rejecting  the  evidence  offered. 

It  is  further  claimed  that  the  trial  court  erred  in  admitting  evidence 
showing  what  sum  had  been  realized  from  the  sale  of  the  goods  remain^ 
ing  after  the  marshal  had  made  his  levy^  together  with  evidence  of  the. 
expenses  connected  with  the  sale  thereof.  The  theory  upon  which  this 
evidence  was  admitted  was  that  it  would  throw  some  light  upon  the 
question  of  the  actual  value  of  the  goods  sold  by  Cannon  to  Collins  & 
Bretch.  That  question  was  certainly  a  material  one  in  the  case/  for 
the  adequacy  or  inadequacy  of  the  price  paid  was  a  circumstance  to  be 
weighed  by  the  jury  in  determining  whether  the  purcShase  was  or  not 
made  in  good  faith.  The  evidence  tended  to  show  that  the  goods  were 
sold  by  Collins  &  Bretch  in  the  ordinary  way  of  business,  and  that  due 
effort  was  made  to  realize  their  fair  value,  and  the  result  thereof  would 
certainly  be  some  evidence  upon  the  question  of  the  fair  market  value 
of  the  goods  thus  disposed  of;  and,  as  we  have  already  said,  this  value 
was  a  matter  to  be  weighed  by  the  jury  in  determining  the  validity  of 
the  sale  to  Collins  &  Bretch.  The  evidence  objected  to  was  introduced 
in  rebuttal  for  the  purpose  of  meeting  the  claim  of  defendants  that  the 
value  of  the  goods  sold  was  largely  in  excess  of  the  price  paid,  and  it 
was  not  error  to  admit  it. 

Several  assignments  of  error  are  based  upon  the  refusal  of  the  court  to 
give  a  number  of  requests  submitted  on  behalf  of  the  defendants.  A  rad- 
ical error  exists  in  all  these  requests,  due  to  the  fact  that  they  are  not 
applicable  to  the  issues  actually  on  trial  before  the  court  and  jury.  It' 
will  be  borne  in  mind  that  E.  H.  Van  Ingen  <fe  Co.  had  not  sought  to 
rescind  the  sale  made  by  them  to  Cannon  on  the  ground  of  fraud  prac- 
ticed on  them,  but  had  affirmed  the  sale,  and  had  brought  suit  to  recover 
the  price  of  the  goods  sold,  aided  by  attachment.  The  issue  of  fraud  on 
trial  in  this  cause,  therefore,  did  not  arise  out  of  the  facts  of  the  purchase 
made  by  Cannon  of  Van  Ingen  &  Co. ,  but  out  of  the  sale  made  by  Can-  • 
non  to  Collins  &  Bretch.  No  matter  how  much  fraud  existed  in  the  pur- 
chase made  by  Cannon  from  Van  Ingen  &  Co.,  if  the  latter  did  not  choose 
to  rescind  the  sale,  but  on  the  contrary  affirmed  it,  then  Cannon  owned 
the  goods  by  good  title,  and  had  the  same  right  to  sell  the  same  as  he 
had  to  sell  the  other  portions  of  his  stock.  Holding  the  title  thereto, 
the  sale  to  Collins  &  Bretch  passed  the  title  to  the  latter,  subject  to  the 
right  of  creditors  to  impeach  such  sale  on  the  ground  that  it  was  in 
fraud  of  their  rights.  To  show  the  theory  involved  in  the  instructions 
requested  by  defendants,  it  is  only  necessary  to  quote  the  third  and  fifth 
of  the  series,  which  are  as  follows : 

** Third.  If  Cannon  bought  the  goods  in  question,  or  any  part  of  them»  on 
the  strength  of  false  and  fraudulent  statements*  and  then  sold  and  disposed 
of  the  same,  and  then  used  the  money  so  obtained  for  the  same  to  pay  debts  ^ 
other  than  those  incurred  in  the  purchase  of  the  goods,  then  such  sale  wou}d  be  . 
in  law  fraudulent,  and  the  law  would  imply  that  it  was  made  for  the  purpose 
of  defrauding  creditors.** 

*^ Fifth,  If  Cannon,  by  reason  of  false  statements  as  to  his  financial  stand;^ 
ing,  obtained  the  goods  in  question,  or  any  part  of  them,  and  then  sold  them  ' 
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for  a  sum  less  than  safflcient  to  pay  the  debt  incurred,  on  the  strength  of  such 
false  statements,  and  knew  at  the  time,  or  had  reason  to  believe,  that  he 
would  not  have  money  enough  to  pay  for  such  goods,  so  obtained  by  false 
statements,  then  such  sale  would  be  in  fraud  of  creditors,  and  such  creditors 
would  have  the  right  of  possession  of  such  goods,  unless  they  had  passed  into 
the  hands  of  bonaflde  purchtisers  for  value,  without  notice." 

As  already  said,  if  Van  Ingen  &  Co.  did  not  assert  a  right  to  rescind 
the  sale  of  the  goods  made  by  them,  but  on  the  contrary  affirmed  it,  then 
the  goods  so  purchased  were  the  property  of  Cannon,  and  he  had  the 
right  to  make  any  lawful  disposition  thereof  that  he  might  choose,  and 
if  he  sold  the  same,  and  applied  the  proceeds  in  the  payment  of  debts 
owing  by  him,  such  sale  would  not,  as  a  matter  of  law,  be  held  to  be 
fraudulent  as  to  creditors;  nor,  under  such  circumstances,  would  the  fact 
that  the  goods  had  originally  been  obtained  by  fraud  from  Van  Ingen  & 
Co.  -entitle  the  creditors  of  Cannon  to  the  possession  of  the  goods,  as  is 
claimed  in  the  fifth  request.  It  is  clearly  apparent  that  counsel  for  the 
defendants,  in  all  the  requests  submitted,  mistook  the  issues  involved, 
and  treated  the  case  as  though  Van  Ingen  &  Co.  had  rescinded  the  sale 
made  by  them,  which  is  not  true;  and  hence  all  the  instructions  asked 
were  properly  refused,  and  none  of  the  assignments  of  error  based  on  the 
refusd  of  the  court  to  give  these  requests  are  well  taken.  The  triai  court 
rightly  apprehended  the  issue  that  was  involved,  and  rightly  instructed 
the  jury  that  the  matter  at  issue  was  whether  the  sale  and  transfer  made 
by  Cannon  to  Collins  &  Bretch  was  fraudulent  and  void  as  to  the  credit- 
ors of  the  former. 

The  next  question  arising  on  the  errors  assigned  is  whether  the  court 
correctly  instructed  the  jury  on  the  question  of  good  or  bad  faith  on  the 
part  of  Collins  &  Bretch  in  connection  with  the  purchase  made  by  them. 
The  ninth  instruction  given  by  the  court,  and  excepted  to  by  the  de- 
fendants, fairly  presents  the  question,  the  instruction  being  as  follows: 

"No.  9.  Even  if  you  should  find  that  it  has  been  shown  by  the  greater 
weight  of  evidence  that,  in  making  this  sale  to  the  plaintiff  of  the  goods  in 
question.  Cannon  intended  to  defraud  his  creditors,  as  the  defendants  claim, 
but  that  the  plaintiffs  had  no  knowledge  or  notice  of  such  fraud,  then  in  that 
case  you  are  to  find  for  the  plaintiffs  upon  the  propositions  I  have  explained 
to  you.  In  other  words,  to  render  this  sale  void,  both  the  seller  and  buyer 
must  have  been  acting  in  bad  faith;  and.  If  the  plaintiffs  bought  from  (>in- 
non  in  good  faith,  they  took  a  good  title,  whatever  may  have  been  the  inten- 
tion of  Cannon;  that  is,  in  the  absence  of  knowledge  upon  their  part  of  an7 
fraud  or  misrepresentations  made  by  him.*' 

The  evidence  introduqpd  tended  to  show  fraud  on  the  part  of  Cannon, 
and  this  instruction,  assuming  that  the  jury  might  find  the  sale  to  be 
fraudulent  on  part  of  Cannon,  then  instructs  the  jury  that  they  m  st 
find  for  the  plaintiffs,  if  it  appears, that  the  plaintiffs  had  no  knowlec  ^ 
of  such  fraud;  and,  further,  that  whatever  may  have  been  the  intent  >n 
of  Cannon,  the  absence  of  knowledge  upon  their  part  of  fraud  or  n  s- 
representation  on  part  of  Cannon  would  validate  the  sale  to  them,  [n 
the  fifth  instruction  given  by  the  court  the  jury  were  further  instruc  jd 
"that  the  evidence  must  show  in  some  way,  either  by  circumstances  or 
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otherwise,  to  your  satisfaction,  that  plaintifTs  had  knowledge  of  the 
fraud."  In  our  judgment,  these  instructions  are  misleading,  in  that  the 
jury  must  have  understood  therefrom  that  to  defeat  the  sale  on  the 
ground  of  fraud  actual  knowledge  of  the  fraudulent  purpose  of  the  ven- 
dor must  he  brought  home  to  Collins  &  Bretch.  True,  it  is  stated  that 
knowledge  might  be  proved  by  circumstances,  but  still  actual  knowl- 
edge, proved  directly  or  circumstantially,  is  the  criterion  furnished  the 
jury  for  determining  whether  the  vendees  could  be  held  to  be  partici- 
pants in  the  fraud  of  the  vendor.  The  jury  was  not  instructed  that  if 
the  purchase  was  made  by  Collins  &  Bretch  under  such  circumstances 
as  that  the  purchasers  were  thereby  put  upon  inquiry  as  to  the  purposes 
of  Cannon  in  making  the  sale  to  them,  and  instead  of  making  inquiry 
they  avoided  doing  so,  then  the  jury  would  be  justified  in  holding  them 
chargeable  with  all  the  facts  due  inquiry  would  have  developed.  That 
such  is  the  recognized  rule  in  Kansas  is  settled  by  repeated  decisions  of 
the  supreme  court  of  that  state.  OoUober  v.  MarUny  33  Kan.  255,  6 
Pac.  Eep.  267;  Wafer  v.  Bank,  46  Kan.  597, 26  Pac.  Rep.  1032.  See, 
also,  Jones  v.  Simpscm,  116  U.  S.  609,  6  Sup.  Ct.  Rep.  538.  A  full  and 
very  clear  statement  of  the  general  rule  applicable  to  a  question  of  this 
character  is  found  in  the  opinion  of  Caldwell,  J.,  in  ^nger  v.  Jacobs^ 
11  Fed.  Rep.  559.  The  facts  of  the  case  now  before  the  court  are  such 
that  the  jury  could  not  fairly  decide  the  issue  before  them  unless  they 
viewed  the  facts  in  the  light  of  the  principle  stated,  and  the  court  was 
therefore  called  upon  to  instruct  the  jury  in  regard  thereto.  The  omission 
to  properly  instruct  the  jury  in  this  particular  made  the  instructions  given 
and  excepted  to  misleading,  and  therefore  erroneous;  and,  as  the  error 
touches  a  vital  issue  between  the  parties,  the  judgment  below  must  be 
reversed,  and  the  cause  be  remanded  to  the  circuit  court,  with  instnio- 
tioDS  to  grant  a  new  trial. 


nmTKD  States  v.  Pkrbt,  Diet.  Atty. 

idreuM  Coiwtqf  Appeals,  BighO^  CireuiU    Maj  S8,  ISOflL) 

Na66. 

t.  DnmnoT  AnoBiraTS'  Fbbs— Milbaob. 

A  distriot  attorney  it  entitled  to  mUeage  for  travel  by  the  most  oonTenlent  and 
practicable  routes  in  tbe  diacliarge  of  hia  ofDcial  duties,  though  such  routes  are  not 
the  shortest  routes. 

X  SaMB— DlSOBBTIOir  OV  DlSTBIOT  Attorkbt. 

A  district  attorney  is  entitled  to  mileage  from  his  place  of  abode  to  the  place  of 
any  examination,  before  a  commissioner,  of  a  person  charged  with  crime,  and  to 
his  per  diem  for  the  examination  of  such  person  before  sn<m  commissioner.  In  any 
case  where,  in  his  ludgment,  it  was  necessary  for  him  to  attend,  and  he  did  actually 
attend,  sucn  examinauon. 

&    BaKB— MiLBAGB  TO  OFFICIAL  HbADQUARTBHS. 

Where  the  district  attorney  actually  and  neceBsarlly  traTesb  from  tilie  place  of 
his  abode  to  the  place  for  an  examination,  before  a  commissioner,  of  a  person 
charged  with  crime,  in  the  discharge  of  his  official  duty,  he  is  entitled  to  mileage 
for  such  travel,  notwithstanding  such  place  of  examination  la  at  the  official 
headquarters  of  such  district  attorney. 
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4  SAXB— GoUPBirSATlOK— SUNDATS  LVD  LrOAL  HOLTDATS. 

The  per  diem  compensation  allowed  by  Rev.  St.  |  834,  to  «  dtstrlot  atl 
tending  court  elsewhere  than  at  his  place  of  abode,  in  the  discharge  of  his  olL  _ 
duties,  cannot  be  paid  to  him  for  Sundays  or  legal  holidays  ooeurring  daring 
the  term  of  the  court,  because  prohibited  by  the  proviso  to  the  appropriatioa 
act  of  March  8, 1887,  (34  St.  at  Large,  p.  541«)  which  to  that  extent  amends  Rev.  SL 
9834. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas. 

Action  by  William  C.  Perry ,  district  attorney,  against  the  United  States, 
to  recover  mileage  and  fees.  From  a  judgment  for  plaintiff,  the  United 
States  appeals.     Reversed. 

/.  W.  Ady^  for  the  United  States. 

W,  0,  Perry y  W.  H.  RomngUm^  and  OhoB,  Blood  Smith,  for  appellee. 

Before  CALDWEUi  and  Sanbo&n,  Circuit  Judges,  and  Shibas,  District 
Judge. 

Sanbobk,  Circuit  Judge.  William  C.  Perry,  the  appellee,  was  United 
States  district  attorney  for  the  district  of  Kansas  from  July  14,  1885,  i 

until  November  9,  1889,  and  during  all  this  time  resided  with  his  fam- 
ily at  Ft.  Scott,  in  that  district.  He  brought  this  action  in  the  United 
States  circuit  court  for  that  district  to  recover  mileage,  fees,  and  emolu- 
ments under  the  provisions  of  chapter  359,  24  St.  at  Lai^e,  p.  605,  and 
a  judgment  was  rendered  in  his  favor  below,  from  which  the  United  States  i 

appeals.     In  the  performance  of  his  official  duties  he  traveled  from  his  i 

place  of  abode  to  the  various  places  of  holding  the  United  States  courts,  | 

and  to  the  various  places  of  the  examinations,  before  a  judge  or  oom« 
missioner,  of  persons  charged  with  crime,  by  the  usual,  most  convenient, 
and  only  practicable  routes,  but  these  routes  were  not  the  shortest  routes. 
He  was  paid  his  mileage  for  this  travel  by  the  shortest  routes,  and  the         , 
court  below  held  that  be  was  entitled  to  recover  the  difference  between  ! 

the  amount  of  the  mileage  reckoned  on  the  basis  of  the  shortest  routes  and 
the  amount  reckoned  on  the  basis  of  the  only  practicable  and  most  con- 
venient routes.     This  holding  of  the  court  is  assigned  for  error.     The 
appellee,  in  the  performance  of  his  official  duties,  necessarily  traveled  at 
various  times  from  his  place  of  abode  to  the  places  of  examinations,  be- 
fore a  judge  or  commissioner,  of  persons  charged  with  crime.     His  mile-  | 
age  for  this  travel  and  his  per  diem  for  attendance  were  disallowed  by  the  | 
accounting  officers  of  the  government,  but  the  court  below  held  he  was  I 
entitled  to  recover  them,  and  this  is  the  second  error  complained  of.          | 
Mr.  Perry  necessarily  traveled  at  various  times  from  his  place  of  abode 
to  Topeka,  Kan.,  to  attend  such  examinations  before  United  States  elm-          i 
niissioners,  and  the  accounting  officers  of  the  United  States  disallo'  ed 

I  this  mileage  because  Topeka  was  the  official  headquarters  of  the  dist  ict 

attorney,  but, the  court  below  held  he  was  entitled  to  recover  it,  and    lis 

I  ruling  is  the  third  error  assigned.     Mr.  Perry  charged  in  his  account  hft  ' 

five  dollars  per  diem  allowed  by  section  824,  Rev.  St.  U.  S.,  for  11  da  rs, 
.between  October  15,  1888,  and  September  16, 1889,  each  of  which  ti  n- 
spired  during  the  session  of  the  United  States  court,  and  was  a  Sun<  ay 


Digitized  by 


GoogI 


UNITED  STATES  V.  FEBBY.  745 

or  legal  holiday,  and  on  eaoh  of  which  days  he  was  necessarily  away 
from  his  place  of  abode,  and  in  attendance  upon  that  court  in  bis  dis* 
trict.  The  court  below  held  that  he  was  entitled  to  recover  $56  on  this 
account,  and  this  holding  is  the  only  other  error  of  which  complaint  is 
made. 

The  statute  itself  disposes  of  the  first  three  errors  assigned.  So  far  as 
it  is  material  to  the  questions  presented  by-  these  assignments,  it  reads: 

"Sec.  828.  The  folio  wing  and  no  other  compensation  shall  be  taxed  and 
allowed  to  attorneys,  solicitors,  and  proctors  in  the  courts  of.  the  United 
States,  to  district  attorneys,  clerks  of  the  circuit  and  district  courls.  •  «  « 
Sec.  824.  •  «  •  For  examination  by  a  district  attorney,  before  a  judge 
or  commissioner  of  persons  charged  with  crime,  Ave  dollars  a  day  for  the  time 
necessarily  employed.  •  •  •  For  traveling  from  the  place  of  his  abode  to 
the  place  of  holding  any  court  of  the  United  States  in  his  district,  or  to  the 
place  of  any  examination  before  a  judge  or  commissioner  of  a  person  charged 
with  crime,  ten  cents  a  mile  for  going,  and  ten  cents  a  mile  for  returning. " 

1.  Under  this  statute  it  is  not  only  the  privilege,  but  the  duty,  of  the 
district  attorney  to  travel  by  the  most  convenient  and  practicable  routes 
in  the  discharge  of  his  official  duties,  although  such  routes  are  not  the 
shortest  routes,  and  when  he  has  so  traveled  he  is  entitled  to  ten  cents 
per  mile  for  going,  and  ten  cents  a  mile  for  returning,  over  the  routes  he 
has  actually  travded.  His  compensation  is  not  limited  to  mileage  on 
shorter,  but  impracticable  and  inconvenient,  routes  he  does  not  travel. 
Any  other  rule  would  work  great  detriment  to  the  public  service.  The 
shortest  traveled  route  between  two  towns  is  often  so  poorly  supplied 
with  means  of  quick  and  rapid  transit  that  to  follow  it,  in  the  exigencies 
of  the  public  service,  would  so  delay  the  officer  that  his  services  would 
become  useless.  The  most  convenient  and  practical  route  of  travel  is  the 
usual  route  of  travel,  and  it  is  such  because  business  and  professional 
men,  who  are  looking  with  keen  vision  to  their  own  interests  and  to  the 
accomplishment  of  the  largest  results  in  the  shortest  space  of  time,  uni- 
versally take  that  route,  and  thus  make  it  the  usual  route.  If  the  district 
attorney  in  his  service  of  the  government  selects  the  routes  of  travel  chosen 
by  the  shrewd  travelers  who  visit  the  towns  and  cities  of  this  land  in  the 
interest  of  private  gain;  if  he  selects,  as  the  record  in  this  case  proves 
he  did,  the  usual,  most  convenient,  and  practicable  routes,  in  the  perform- 
ance of  his  official  duties,  and  is  paid  under  the  statute  for  the  miles  he 
actually  travels  on  such  routes, — his  time  and  ability  will  thus  be  made 
most  useful  to  the  government,  and  the  letter  and  spirit  of  the  statute 
will  be  complied  with. 

2.  A  district  attorney  is  entitled  to  his  mileage  from  his  place  of  abode 
to  the  place  of  any  examination  before  a  commissioner  of  a  person 
charged  with  crime,  and  to  his  per  dieni  for  the  examination  of  such  person 
before  such  commissioner  in  any  case  where,  in  his  judgment,  it  was  nec- 
essary for  him  to  attend,  and  he  did  actually  attend,  such  examination. 
No  authority  or  aigament  is  presented  in  support  of  the  claim  that  his 
mileage  and  per  diem  were  improperly  allowed  by  the  judge  below.  In 
the  assigimient  of  error  it  is  stated  that  this  allowance  should  not  have 
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been  made  ''until  the  comptroller's  office  was  satisfied  that  the  nature 
and  importance  of  the  examinations  demanded  the  presence  of  the  dis- 
trict attorney."  The  district  attorney  is  charged  with  the  duty  of  attend- 
ing these  examinations,  and  conducting  them  on  the  part  of  the  United 
States,  whenever  the  attendance  of  an  attorney  is  needed.  When  a  per- 
son is  charged  with  crime  before  a  judgd  or  commissioner,  he  must  de- 
termine whether  his  presence  is  necessary  at  the  examination,  and  act 
upon  his  own  judgment.  There  is  neither  law  nor  reason  for  the  su^es- 
tion  that  his  compensation  is  dependent  upon  the  opinion  of  the  comp- 
troller on  the  question  of  the  necessity  of  his  attendance.  The  statute  is 
plain  and  unequivocal,  and  it  has  been  tield  not  only  that  it  entitle  bim 
to  the  per  diem  compensation  while  he  is  actually  engaged  in  the  exami- 
nation before  the  commissioner,  but  also  for  his  time  while  he  is  neces- 
sarily engaged  in  the  investigation  of  an  offense  in  co-operation  with  the 
commissioner  before  the  arrest  is  actually  made.  SUmion  v.  K  S.,  37 
Fed.  Rep.  252. 

3.  When  the  district  attorney  actually  and  necessarily  travels  from  the 
place  of  his  abode  to  the  place  of  an  examination  before  a  commissioner 
of  a  person  charged  with  crime,  in  the  discharge  of  his  official  duty,  he 
is  entitled  to  mileage  for  such  travel,  notwithstanding  such  place  of  ex- 
amination is  at  the  official  headquarters  of  such  district  attorney.  There 
is  no  finding  or  evidence  in  the  record  that  Topeka,  where  these  exami- 
nations before  the  commissioner  to  which  Mr.  Perry  traveled  were  held, 
was  the  official  headquarters  of  the  district  attorney;  but  thd  court  be- 
low finds  that  h.e  actually  attended  these  examinations,  and  actually  and 
necessarily  traveled  from  his  place  of  abode  to  Topeka  to  attend  them, 
and  the  statute  is  imperative  that  he  should  be  allowed  mileage  in  such 
cases  ''from  his  place  of  abode." 

4.  The  per  diem  compensation  provided  for  a  district  attorney  attend- 
ing court  elsewhere  than  at  his  place  of  abode,  in  the  discharge  of  his 
official  duties,  by  section  824,  Rev.  St.  U.  S.,  cannot  be  allowed  or  paid 
to  him  forSundays  or  legal  holidays  occurring  during  the  term  of  the  court, 
because  the  proviso  contained  in  the  act  making  appropriations  for  san- 
dry  civil  expenses,  approved  March  3,  1887,  found  in  24  St.  at  Large, 
p.  641,  prohibits  such  allowance  or  payment,  and  to  that  extent  amends 
the  Revised  Statutes.  Compensation  was  provided  for  the  district  attor- 
ney for  attendance  upon  the  United  States  courts  by  section  824,  Rev. 
St.,  in  the  following  words: 

*'For  each  day  of  his  necessary  attendance  in  a  court  of  the  United  States 
when  the  court  is  held  at  tlie  place  of  his  abode,  five  dollars;  and  for  bisjit- 
tendance  when  the  court  is  held  elsewhere,  five  dollars  for  each  day  of  be 
term." 

In  the  act  making  appropriations  for  sundry  civil  expenses,  appro^  3d 
March  3,  1887,  is  found,  just  subsequent  to  the  appropriation  of  $22  », 
000  for  payment  of  United  States  district  attorneys,  the  following  p  o- 
.viso: 

"  Provided,  that  hereafter  no  part  of  the  appropriations  made  lot  the  paym  nt. 
of  fees  of  United  States  marshals  or  clerks  shall  be  used  to  pay  the  fees  of 
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United  States  marshaU  or  clerks  upon  any  writ  or  bsnch  warrant  for  tbe  ar- 
rest of  any  person  or  persons  who  may  be  indicted  by  any  United  States 
^rand  jury,  or  against  whom  an  information  may  be  filed,  where  such  person 
or  persons  is  or  are  under  a  recognizance  taken  by  or  before  any  United  States 
commissioner,  or  other  officer  authorized  by  law  to  take  such  recognizance, 
and  requiring  the  appearance  of  such  person  or  persons  before  the  court  In 
which  such  indictment  is  found  or  information  is  filed,  and  when  such  recog- 
nizance has  nut  been  forfeited,  or  said  defendant  is  not  in  default,  unless  the 
court  in  which  such  indictment  or  information  is  pending  orders  a  warrant 
to  issue;  nor  shall  any  part  of  any  money  appropriated  be  used  in  payment 
of  a  per  diem  compensation  to  any  attorney,  clerk,  or  marshal  for  attendance 
in  court  except  for  days  when  court  is  open  by  the  judge  for  business,  or  busi- 
ness is  actually  transacted  in  court,  and  when  they  attend  under  sections  five 
hundred  and  eig^iity-three,  five  hundred  and  eighty-four,  six  hundred  and  sev- 
enty-one, six  hundred  and  seventy-two,  and  two  thousand  and  thirteen  of  the 
He  vised  Statutes,  which  fact  shall  be  certified  in  the  approval  of  their  ac- 
counts." 

Sections  583,  684,  671,  and  672  relate  to  terms  of  court  at  which  the 
judge  cannot  be  present,  and  court  may  be  adjourned  by  his  written  or- 
der, or  by  the  clerk,  and  section  2013  relates  to  a  term  opened  under 
the  federal  election  law.  It  is  urged  by  the  appellee  that  this  proviso 
has  no  application  to. this  case,  because  the  per  diem  compensation  he 
seeks  is  not  for  "attendance  in  a  court  of  the  United  States  when  the 
court  is  held  at  the  place  of  his  abode,"  but  for  his  attendance  when  the 
court  is  held  elsewhere;  and  that  in  the  latter  case,  as  he  was  entitled 
under  section  824  to  five  dollars  "  for  each  day  of  the  term,"  whether  he 
was  in  court  or  not,  the  prohibition  in  the  proviso  of  the  use  of  any  of 
the  appropriations  "for  attendance  in  court,  except  when  the  court  is 
open  by  the  judge  for  business,  or  business  is  actually  transacted  in 
court,"  wag  not  intended  to  and  cannot  apply  to  the  payment  of  his  per 
diem  compensation  "  for  each  day  of  the  term  "  when  he  was  attending 
elsewhere  than  at  his  place  of  abode.  Such  a  construction  of  the  pro- 
viso is  too  narrow  and  technical,  and  cannot  be  sustained.  Under  sec- 
tion 824,  district  attorneys  were  not  entitled  to  any  per  diem  compensa- 
tion for  Sundays  and  holidays  in  term  time  when  the  court  was  held  at 
their  respective  places  of  abode;  so  that,  if  the  proviso  does  not  apply 
to  cases  where  they  attend  away  from  their  places  of  abode,  it  has  no 
efifect  whatever  on  the  per  diem  compensation  of  district  attorneys.  If 
the  proviso  was  ambiguous,  and  the  construction  contended  for  by  ap- 
pellee thus  makes  it  nugatory  as  to  district  attorneys,  who  are  expressly 
named  therein  and  manifestly  intended  to  be  affected  thereby,  while  to 
hold  that  it  applies  to  cases  of  attendance  of  district  attorneys  away 
from  home  makes  the  proviso  reasonable,  practical,  and  effective,  the 
latter  construction  must  be  adopted;  but,  in  our  opinion,  it  is  plain  and 
unambiguous,  and  was  intended  by  the  congress  to  prohibit  the  pay- 
ment of  any  per  diem  compensation  to  the  marshals,  clerks,  and  district 
attorneys  for  attendance  upon  court  at  any  place,  on  any  day  except 
when  the  court  is  open  by  the  judge  for  business,  or  business  is  actually 
transacted,  in  court,  or  they  attend  under  the  sections  of  the  Revised 
Statutes  th^re. specially  mentioned.     That  this  is  the  proper  construc- 
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tion  more  clearly  appears  when  we  consider  the  course  of  legislation  and 
decision  upon  this  subject.  The  appellee  also  claims  that  this  proviso 
was  temporary  in  its  effect,  and  had  reference  only  to  the  appropriations 
made  in  the  act  in  which  it  is  found.  This  contention  cannot  be  sus- 
tained. Under  section  824,  and  a  similar  provision  in  section  829,  rel- 
ative to  marshals,  a  custom  had  grown  up  and  received  the  sanction  of 
the  accounting  officers  of  allowing  this  per  diem  compensation  for  Sun- 
days and  legal  holidays  occurring  while  court  was  in  session  during  the 
term.  MarshaTa  Sunday  Per  Diem  Oaeej  5  Lawrence,  Comp.  Dec.  329. 
In  the  act. making  appropriations  for  sundry  civil  expenses,  approved 
August  4,  1886,  (24  St.  at  Large,  253,)  a  proviso  was  inserted  prohibit- 
ing the  use  of  any  money  appropriated  by  that  act  for  the  payment  of 
per  diem  compensation  to  clerks  or  marshals  for  attendance  in  court  in 
exactly  the  same  terms  as  in  the  proviso  of  1887.  It  is  perfectly  evident 
that  the  purpose  was  to  stop  for  one  year  at  least  the  payment  of  the 
per  diem  compensation  to  these  officers  for  Sundays  and  holidays.  The 
next  appropriation  act  includes  the  district  attorneys,  and  makes  the 
prohibition  general  and  permanent.  It  does  not  prohibit  the  use  of  any 
money  appropriated  by  that  act,  bmt  reads: 

"Provided,  that  hereafter  no  part  of  the  appropriation  made  *  «  «  shall 
be  used  •  •  •  nor  shall  aay  part  of  any  money  appropriated  be  used, 
in  pHyment  of  Hper  diem  for  attendance  in  court,  except  wnen  the  court  is 
open  by  the  judge  for  business,  or  business  is  actually  transacted  in  court. ** 

It  was  perfectly  competent  for  the  congress  to  increase,  diminish,  or 
in  any  way  change  the  compensation  of  these  officers.  It  was  the  con- 
gress that  fixed  their  former  compensation,  and  it  is  clear  that  congress 
intended  by  this  proviso  to  change,  and  by  apt  and  plain  words  has 
changed  and  diminished,  the  compensation  fixed  by  section  824.  That 
this  law  is  found  in  an  act  making  general  appropriations  will  not  au- 
thorize the  courts  to  disregard  or  explain  it  away.  For  many  years  it 
has  been  a  common  practice  of  the  congress  to  enact  general  provisions 
of  law  in  the  acts  making  appropriations,  until  there  is  now  little,  if  any, 
presumption  that  such  provisions  are  not  intended  to  be  permanent  and 
general.  The  provision  which  deprived  United  States  commissioners  of 
docket  fees  in  certain  cases  was  part  of  an  act  making  appropriations, 
and  certainly  not  as  plain  and  positive  in  its  terms  as  is  this  statute, 
but  it  was  held  to  repeal  the  general  statute  allowing  docket  fees.  24  TT. 
S.  St.  274;  Faris  v.  U.  S.,  23  Ct.  Q.  374;  McKinstry  v.  U.  iS.,40  Fed. 
Rep.  813;  Goodrichv.  U.S.,  42  Fed.  Rep.  393;  OalvertVi  U.S.,  87  Fed. 
Rep.  762;  Orawford  v.  U.  S.,  40  Fed.  Rep.  446.  This  proviso  is  plain  ai  i 
unambiguous.  The  intent  of  the  congress  is  dear  from  the  course  of  c  ^ 
cision  and  legislation  that  led  up  to  the  prohibition  contained  in  , 
and  it  must  be  held  that  the  court  below  erred  in  allowing  this  $6 
Qmversev.  U.  S.,  26  Ct.  CI.  6-11;  McMuUm  v.  U.  S.,  24  Ct.  Q.  89 
The  appellee  has  presented  and  argued  several  questions  relative 
claims  he  made  in  the  court  below  which  were  disallowed.  As  he  h 
taken  no  appeal|  we  do  not  feel  at  liberty  to  consider  them.     (7.  & 
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Swing,  140  U.  S.  142,  150, 11  Sup.  Ct.  Rep.  743;  U.  8.  ▼.  Rickey,  17 
WaJl.  9,  The  judgment  is  reversed,  and  the  cause  remanded|  with  in- 
■tractioDS  to  proceed  therein  in  accordance  with  this  opinion* 


United  States  v.  Bashaw. 

(drmtU  Oaufi  qf  AppeaU,  Eighth  CireuU.    May  9S,  1899.) 

NaSS.       . 

1.  DiBTBlOT  ATTOBNBTS— Ck>MPB2f8ATIOK  IN  HeTSNUV  OABBS. 

Under  Ber.  8U  1 888,  a  district  attorney  who  has  rendered  tenriees  in  the  !,«..».- 
laation  of  violations  of  the  internal  revenue  laws,  referred  to  him  by  the  ooUector, 
is  entitled  to  compensation  therefor  upon  a  certificate  of  the  judge  before  whom 
such  cases  are  triable,  although  no  proceedings  may  have  been  instituted.  47  Fed. 
Hep.  40,  affirmed. 

%  8jLXB— PRAGTIOB  OF  DbPABTMENT. 

A  ruling  of  the  secretary  of  the  treasury,  and  the  practice  of  the  department  from 
1685,  supported  by  an  opinion  of  the  attorney  general,  from  which  the  solicitor  of 
the  treasury  dissented,  to  the  effect  that  district  attorneys  were  not  entitled  to 
compensation  for  such  examinations  unless  followed  by  prosecutions,  is  not  bind- 
ing upon  the  ooorts,  especially  in  view  of  a  contrary  decision  by  a  district  court  in 
1885. 
Statutes— AMBin>MBBT—CoN8TRi7ono2f. 

Where  an  amendment  changes  the  phraseology  of  a  former  act,  it  will  be  pre- 
sumed that  it  was  the  Intention  to  make  a  oorresponding  change  in  its  meaning. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Petition  by  Thomas  P.  Bashaw  against  the  United  States  to  recover 
for  services  rendered  as  a  district  attorney.  Judgment  for  plaintiff.  47 
Fed.  Rep.  40.     The  United  States  appeals.     Affirmed. 

Oeorge  D.  Jteynoldaj  for  the  United  States. 

Thomas  M.  Knapp  and  Thomaa  R.  Harris,  for  appellee. 

Before  Caldwsll  and  Sanbobn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Shibas,  District  Judge.  At  the  September  term,  1890,  of  the  cir- 
cuit court  for  the  eastern  district  of  Missouri,  the  appellee  brought  an 
action  against  the  United  States  to  recover  compensation  for  certain  serv- 
ices rendered  by  him  during  the  years  1887  and  1888  in  the  capacity 
of  district  attorney  for  the  United  States  in  said  eastern  district  of  Mis« 
souri.  The  petition  contained  five  counts,  the  second  and  third  being 
based  upon  services  rendered  by  the  district  attorney  in  examining  into 
a  number  of  alleged  violations  of  the  internal  revenue  laws  of  the  United 
States,  and  which  had  been  referred  to  him  for  examination  by  the  col« 
lector  of  the  district,  under  the  provisions  of  section  838,  Rev.  St.  The 
trial  court  found  in  favor  of  the  plaintiff  on  these  counts,  and  from 
this  ruling  and  the  judgment  based  thereon  the  United  States  has  ap-> 
pealed  to  this  court. 

The  question  at  issue,  as  stated  in  the  first,  second,  and  fourth  assign- 
menta  of  errori  is  that  the  court  below  erred  in  receiving  any  testimony 
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in  support  of  the'  causes  of  action  set  forth  in  the  second  and  third 
counts  of  the  petition,  for  the  reason  that  the  facts  therein  stated  did 
not  show  any  cause  of  action  against  the  United  States.  These  facts, 
briefly  stated,  are  that  the  collector  of  internal  revenue  for  the  first  col- 
lection district  of  Missouri,  during  the  years  1887  and  1888,  reported 
to  the  plaintiff,  as  district  attorney,  that  violations  of  the  internal  rev- 
enue laws  had  been  committed  in  a  number  of  cases;  that  the  plaintiff, 
as  required  bylaw,  examined  into  these  cases  and  the  facts  thereof,  and 
after  such  inquiry  and  examination  he  reported  that  proceedings  therein 
could  not  probably  be  sustained,  and  that  the  ends  of  justice  did  not 
require  prosecutions  therein;  that  the  services  thus  rendered  were  rea- 
sonably worth  the  sum  of  five  dollars  in  each  case;  that  plaintiff  duly 
made  out  his  claim  for  expenses  and  services  incurred  and  rendered  in 
these  cases,  and  submitted  the  same  to  the  district  judge  for  the  eastern 
district  of  Missouri,  who  duly  allowed  and  certified  the  same;  that  said 
claim,  so  certified,  was  presented  to  the  treasury  department  of  the 
United  States,  and  that  the  defendant  wrongfully  neglects  and  refuses  to 
pay  the  same. 

The  question  for  determination  is  thus  narrowed  down  to  the  single 
proposition  whether,  under  the  provisions  of  section  838  of  the  Revised 
Statutes,  the  district  attorney  is  entitled  to  compensation  for  services 
rendered  in  cases  in  which  no  prosecution  is  instituted;  the  theory  of 
the  government  being  that  to  entitle  the  district  attorney  to  recompense 
for  services  of  this  nature  suit  must  be  brought.  Section  838,  Rev.  St., 
reads  as  follows: 

"It  shall  be  the  duty  of  every  district  attorney  to  whom  any  collector  of 
customs  or  of  internal  revenue  shall  report,  according  to  law,  any  case  in  which 
any  fine,  penalty,  or  forfeiture  has  been  1  ncurred  in  the  district  of  such  attorney, 
for  the  violation  of  any  law  of  the  United  States  i^elating  to  the  revenue,  to 
cause  the  proper  proceedings  to  be  commenced  and  prosecuted  without  delay, 
for  the  fines,  penalties,  and  forfeitures  in  such  case  provided,  unless  upon  in- 
quiry and  examination,  heshall decide  that  such  proceedings  cannot  probably  be 
sustained,  or  that  the  ends  of  public  justice  do  not  require  that  such  proceedings 
be  instituted ;  in  which  case  he  shall  report  the  facts  in  customs  cases  to  the 
secretary  of  the  treasury,  and  in  internal  revenue  cases  to  the  commissioner 
of  internal  revenue,  for  their  direction.  And  for  the  expenses  incurred  and 
services  rendered  in  all  such  cases  the  district  attorney  shall  receive  and  be 
paid  from  the  treasury  such  sum  as  the  secretary  of  the  treasury  shall  deem 
just  and  reasonable,  upon  the  certificate  of  the  judge  before  whom  such  cases 
are  tried  or  disposed  of:  provided,  that  the  annual  compensation  of  such  dis- 
trict attorney  shall  not  exceed  the  maximum  amount  prescribed  by  law,  by 
reason  of  such  allowance  and  payment." 

The  section  in  express  terms  makes  it  the  duty  of  the  district  attorifty 
to  examine  into  every  case  of  supposed  violation  of  the  internal  revec  le 
laws  referred  to  him  by  the  collector,  for  the  purpose  of  determini  \g 
whether  proceedings  for  fines  and  penalties  can  be  sustained,  and  whetl  er 
public  justice  requires  the  institution  of  proceedings;  and  in  the  ca  3S 
wheriein  the  conclusion  is  in  the  affirmative,  to  institute  the  proper  p  d- 
ceedings,  and  in  the  cases  wherein  the  conclusion  is  against  the  p  > 
priety  of  proceeding  therein,  then  the  district  attorney  must  report  t  i^. 
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facts  to  the  commissioner  of  internal  revenue.  Thus  it  is  made  the  duty 
of  the  district  attorney  to  examine  into  and  take  action,  either  by  in- 
stitution of  proceedings  or  by  report  adverse  thereto  to  the  commissioner, 
in  every  case  of  allied  violation  of  the  revenue  Jaws  referred  to  him  by 
the  collector,  and  .then  the  section  declares  that  ''for  the  expenses  incurred 
and  services  rendered  in  all  such  cases  the  district  attorney  shall  receive 
and  be  paid  from  the  treasury,"  etc.  What  cases  are  included  within 
the  words  ''in  all  such  cases?"  Do  not  these  words  clearly  refer  to  the 
cases  previously  mentioned  in  the  section,  to  wit,  the  cases  reported  by 
the  collector  to  the  district  attorney  for  examination?  If  the  reference 
is  to  the  cases  reported  by  the  collector  for  examination,  and  in  our 
judgment  no  other  construction  is  admissible,  then  the  section  clearly 
enacts  that  the  district  attorney  is  entitled  to  be  paid  for  expenses  in- 
curred and  services  rendered  in  all  cases  reported  to  him  for  exami- 
nation by  the  collector,  regardless  of  the  results  of  such  examination. 
Unless  compelled  to  do  so  by  dear  and  unambiguous  language,  we 
ought  not  to  hold  that  the  congress  of  the  United  States  in  the  enact- 
ment of  a  statute  clearly  intended  to  protect  the  individual  citizen,  as 
well  as  the  United  States,  against  the  institution  of  proceedings  not  called 
for  in  the  furtherance  of  justice,  warned  the  district  attorneys  of  the 
United  States  that  they  could  not  expect  compensation  for  the  expenses 
incurred  and  the  services  rendered  by  them  in  making  the  examinations 
provided  for  in  the  statute,  unless  they  should  find  cause  for  the  insti- 
•tution  of  proceedings.  Such  a  construction  would  Dot  only  tend  to  de- 
Ifeat  the  very  purpose  of  the  enactment,  but  it  would,  in  effect,  place  the 
'government  in  the  attitude  of  making  the  question  of  compensation  for 
the  services  rendered  depend,  not  upon  the  fact  of  the  rendition  of  the 
services,  but  upon  the  fact  that  the  conclusion  reached  was  in  favor  of 
the  claim  asserted  by  the  government.  That  whioh  is  demanded  of  the 
district  attorney  by  the  section  in  question  is  examination  into  facts  and 
a  determination  of  what  public  justice  requires,  which  services  are  cer- 
tainly judicial  or  giKm  judicial  in  their  nature,  and  it  is  repugnant  to 
all  just  principles  that  compensation  for  judicial  services  should  ever  be 
made  dependent  upon  the  results  of  the  decision  rendered. 

The  position  taken  on  behalf  Of  the  United  States  is  clearly  and  briefly 
stated  in  a  ruling  made  by  Secretary  ¥olger  in  1884,  and  cited  in  the 
brief  of  counsel,  in  which  he  states: 

"1  am  of  the  opinion  that  the  secretary  can  have  no  jurisdiction  and  hence 
no  power  to  make  an  alJbwance  under  that  section,  cinless  there  1e  a  judge's 
certificate,  and  that  no  judge  can  give  the  required  certificate  except  in  cases 
that  have  been  *  tried  or  disposed  oi  before'  hire  as  judge." 

We  agree  in  the  view  that  the  basis  for  the  action  of  the  secretary  of 
the  treasury  is  the  certificate  of  the  proper  judge,  but  we  do  not  concur 
in  the  proposition  that  no  certificate  can  be  properly  rtiade  except  as  to 
cases  actually  tried  or  disposed  of  before  a  judge.  The  section  provides 
thait  the  attorney  shall  "in  all  silch  cases,"--4hat  is,  in  aH  cases  reported 
i»  him  for  examination, — ^bepaid  such -sum  as  the  secretary  of  the  treas- 
ury shall  deem  just  upon  the  certificate  of  the  judge  "before  whom- such 
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cases  are  tried  or  disposed  of."  Section  838  includes  "violations  of  any 
law  of  the  United  States  relating  to  the  revenue."  These  violations  may 
occur  in  a  state,  a  territory,  or  in  the  District  of  Columbia.  The  name 
or  description  of  the  judge  before  whom  persons  charged  with  violating 
the  provisions  of  the  statutes  of  the  United  States  in  r^ard  to  cus- 
toms, internal  revenue,  and  the  like,  are  triable  depends  upon  the  locality 
wherein  the  offense  may  have  been  committed.  Instead  of  defining 
by  official  name  or  description  the  different  judges  who  are  author- 
ized to  give  the  certificate  when  the  offenses  reported  on  have  been  com- 
mitted in  a  state  or  in  a  territory  or  in  the  District  of  Columbia,  the 
section  covers  the  whole  ground  by  declaring  that  the  certificate  shall 
be  given  by  the  judge  "before  whom  such  cases  are  tried  or  disposed  of;" 
in  other  words,  the  judge  who  is  competent  to  try  "such  cases"  is  com- 
petent to  grant  the  certificate. 

It  will  be  remembered  that  the  facts  to  be  certified  to  are  not  matters 
arising  on  the  trial  of  cases  before  the  certifying  judge.  The  services 
for  which  compensation  is  sought  under  this  section  are  all  rendered 
before  any  proceedings  in  court  are  instituted,  and  the  facts  upon  which 
the  certificate  is  based  must  be  proven  before  the  certifying  judge,  with- 
out regard  to  the  question  whether  a  trial  has  been  had  or  not,  because 
the  evidence  adduced  on  the  trial  would  not  show  whether  the  attorney 
had  or  had  not  incurred  expenses  or  rendered  service  in  examining  into 
the  case  before  the  institution  of  proceedings.  In  other  words,  it  is  not 
necessary,  in  order  to  enable  the  judge  to  give  the  proper  certificate,  that 
the  cases  should  have  been  tried  before  him,  because  all  that  he  could 
learn  on  such  trial  would  not  give  him  the  information  upon  which  his 
certificate  must  be  based,  and  therefore  no  weight  can  be  given  to  the 
argument  that  compensation  cannot  be  made  to  the  attorney  for  services 
in  cases  not  brought  «to  trial,  because  such  trial  is  needed  in  order  to  en« 
able  the  judge  to  make  the  requisite  certificate.  If  this  limited  view  of 
the  section  is  correct,  it  would  follow  that  if  a  district  attorney  had  ren- 
dered services  in  cases  reported  to  him  by  the  collector,  had  brought 
suits  thereon,  and  had  tried  the  causes*  but  before  his  account  had  been 
certified  to  by  the  trial  judge  the  latter  had  died  or  resigned,  the  attorney 
could  not  recover  compensation  because  he  could  not  furnish  the  certifi- 
cate of  the  trial  judge,  although  his  successor  in  office  might  certify  to 
all  the  necessary  facts. 

It  is  also  urged  in  argument  on  behalf  of  the  United  States  that  the 
prior  action  of  the  treasury  department  should  be  given  controlling 
weight  in  the  construction  of  this  section,  on  the  familiar  principle  that 
in  cases  of  ambiguity  the  construction  put  upon  the  statute  by  the  de- 
partment chai]ged  with  its  execution,  and  which  has  been  received  and 
acted  upon,  should  not  subsequently  be  changed  by  judicial  interpreta- 
tion, except  for  cogent  reasons.  The  facts  of  this  case  do  not  bring  it 
within  the  rule  invoked.  Parties  have  not  acted,  nor  have  rights  been 
acquired,  upon  the  faith  or  foundation  of  any  ruling  by  the  treasury  de- 
partment upon  this  question  of  the  right  of  the  district  attorney  to  com- 
pensation for  services  rendered;  nor  can  it  be  properly  said  that  there  is 
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any  settled  departmental  rule  adverse  to  the  claim  made  by  the  district 
attorney.  The  section  requires  action  to  be  taken  primarily  by  the 
judge  of  the  proper  district  in  certifying  to  the  account  of  the  attorney. 
In  1885  this  question  was  carefully  examined  by  Judge  Treat,  then  oc- 
cupying the  position  of  district  judge  for  the  eastern  district  of  Missouri, 
and  he  held  that  the  district  attorney  was  entitled  to  compensation  for 
services  rendered,  regardless  of  the  question  whether  proceedings  were  or 
were  not  instituted  therein.  See  In  re  Account  of  Diet.  Atty.^  23  Fed. 
Rep.  26.  The  conclusion  then  reached  by  Judge  Treat  has  been  recog- 
nized as  the  correct  interpretation  of  the  statute  in  the  eastern  district  of 
Missouri  from  that  day  to  this.  Furthermore,  in  tlie  opinion  given  by 
Attorney-General  Garland  in  1885,  and  cited  hy  counsel  for  the  United 
States,  it  is  stated  that  the  solicitor  of  the  treasury  accords  with  Judge 
Treat  in  the  construction  of  the  statute;  thus  showing  that  there  was 
not  agreement  upon  the  matter  in  the  departments  at  Washington.  The 
fact  that  the  secretary  of  the  treasury  since  1885  has  been  guided  by  the 
opinion  then  given  by  the  attorney  general,  contrary  to  the  views  of  the 
solicitor  of  the  treasury,  is  not  sufficient  to  prove  an  established  depart- 
mental rule,  in  view  of  the  iurther  fact  that  the  ruling  of  the  attorney 
general  was  adverse  to  that  made  and  adhered  to  by  the  judges  of  the 
eastern  district  of  Missouri  when  called  upon  to  adjudge  the  question. 
On  the  contrary,  from  the  record  before  us,  it  appears  that  this  question 
has  been  an  open  one  from  the  beginning,  and  that  there  is  no  just 
ground  for  holding  that  the  district  attorney  is  debarred  from  demand- 
ing at  the  hands  of  the  court  an  interpretation  of  the  statute,  regardless 
of  the  action  of  the  treasury  department  in  refusing  payment  of  his  ac- 
count. In  support  of  the  position  taken  by  the  United  States,  the  case 
of  Stanton  y.  U,  S.y  87  Fed.  Rep.  252,  is  cited,  wherein  Judge  Ship- 
man  held  that  if  section  838  was  the  only  one  which  relates  or  has  re- 
lated to  the  question,  the  construction  claimed  by  the  district  attorney 
would  seem  to  be  correct;  but  that  as  section  838  was  an  amendment 
in  1878  of  the  seventh  section  of  the  act  of  July  18,  1866,  and  as  the 
latter  act  expressly  declared  that  compensation  should  be  given  for  ex- 
penses incurred  and  services  rendered  in  prosecutions  for  such  fines  and 
personal  penalties,  it  must  be  assumed,  notwithstanding  the  change  in 
the  words  used  in  the  two  statutes,  that  congress,  in  the  enactment  of 
the  amendment,  only  intended  to  include  internal  revenue  cases  with 
customs  cases,  and  did  not  intend  to  change  the  provisions  of  the  act 
of  1866  in  regard  to  compensation  to  the  attorney.  It  is  a  funda- 
mental rule  of  construction  that,  if  possible,  force  must  be  given  to  all 
the  words  used  therein,  and  also  that,  when  a  previous  statute  is 
amended  by  an  alteration  of  the  terms  used  therein,  it  is  to  be  presumed 
that  it  was  the  intent  to  alter  the  meaning  of  the  previous  act  in  that 
particular.  If  it  was  the  intent  of  congress,  in  passing  the  amendatory 
act  of  1878,  to  leave  the  question  of  compensation  to  the  attorney  un- 
changed, why  was  it  that  congress  struck  out  the  words  '' for  expenses 
incurred  and  services  rendered  in  prosecutions  for  such  fines  and  personal 
penalties^'*  etc.,  and  inserted  the  words  found  in  section  8387  The 
v.50F.no.9— 48 
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natural  presumption  is  that  the  phraseology  of  the  statute  was  changed 
in  order  to  change  its  meaning.  The  very  fact  that  the  prior  act  is 
amended  demonstrates  the  intent  to  change  the  pre-existing  law,  and 
the  presumption  must  be  that  it  was  intended  to  change  the  statute  in 
aH  the  particulars  touching  which  we  find  a  material  change  in  the  lan- 
guage of  the  act.  If,  according  to  the  theory  of  the  Strinion  Case,  the 
only  purpose  of  congress  in  adopting  the  amendment  of  1873  was  to  add 
internal  revenue  cases  to  the  class  of  cases  which  might  be  reported  to 
the  district  attorney  for  his  examination  and  action  thereon,  why  change 
the  language  of  that  clause  of  the  act  of  1866  which  limited  the  right  of 
compensation  to  expenses  incurred  and  services  rendered  in  prosecutions 
for  fines  and  penalties?  It  is  admitted  in  the  opinion  in  the  Stanton  Case 
that  the  language  found  in  section  838  justifies  the  construction  put 
thereon  by  the  district  attorney.  This  is  tantamount  to  saying  that 
this  clause  of  section  838,  if  construed  \>y  itself,  does  not  mean  the  same 
thing  as  the  corresponding  clause  in  the  act  of  1866.  Is  it  not  then  a 
forced  construction  of  section  838  to  hold  that  the  difierence  in  the  lan- 
guage must  go  for  naught,  upon  the  assumption  that  congress  only  in- 
tended to  enlarge  the  statute  of  1866  by  including  within  its  provisions 
cases  arising  under  the  internal  revenue  laws?  In  our  judgment,  the 
change  in  the  language  used  in  the  amendatory  act  of  1873  must  be 
given  its  legitimate  force,  and  the  fair  and  natural  meaning  of  the  words 
used  in  the  section  ought  not  to  be  narrowed  in  the  attempt  to  make  its 
meaning  conform  in  this  particular  to  the  previous  statute. 

There  cannot  be  any  doubt  of  the  burdens  placed  by  the  section  upon 
the  district  attorney.  It  is  plainly  made  his  duty  to  examine  into  every 
case  reported  to  him  by  the  collectors  of  customs  or  of  the  internal 
revenue,  and  to  determine  whether  they  should  or  should  not  be  prose- 
cuted. No  less  direct  and  unequivocal  is  the  declaration  of  the  section 
that  "for  the  expenses  incurred  and  services  rendered  in  all  such  cases 
the  district  attorney  shall  be  paid."  The  question  of  payment  or  no 
payment  is  not  left  open  by  the  statute.  It  is  not  left  to  the  discretion 
of  the  secretary  of  the  treasury  or  of  a  judge  to  determine  whether  pay- 
ment shall  be  made.  The  statutory  declaration  is  that  in  all  such  cases 
the  district  attorney  shall  be  paid  such  reasonable  sum  as  the  proper 
judge  shall  certify,  and  shall  be  approved  by  the  secretary  of  the  treas- 
ury. The  right  to  compensation  is  acquired  by  the  rendition  of  services 
in  the  examination  of  cases  reported  to  the  attorney  for  examination  by 
the  collectors  of  customs  and  of  revenue.  The  amount  to  be  paid  is  to 
be  ascertained  by  proving  the  facts  before  the  proper  judge,  obtaining  his 
certificate  and  the  approval  of  the  secretary  of  the  treasury.  The  pur- 
pose of  the  statute  being  clearly  shown  by  a  consideration  of  all  its  pro- 
visions, this  purpose  is  not  to  be  defeated  because  there  are  to  be  found 
in  the  statute  some  words  or  expressions  which,  if  literally  construed, 
would  militate  against  the  meaning  given  the  statute  as  a  whole.  In 
such  capes  courts  are  required  to  give  to  such  words  or  clauses  not  a 
literal  construction,  but  one  which  will  give  effect  to  the  clear  intent  of 
the  legislature  as  the  same  is  gathered  from  the  entire  sttitutee-^  Thus  it 
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18  said  by  the  sapieme  court  in  Heydenfddi  v.  Jiintn^  Cb.,  93  U.  S.  634: 
'^  If  a  literal  interpretation  of  any  part  of  it  would  operate  unjustly,  or 
lead  to  absurd  results,  or  be  contrary  to  the  evident  meaning  of  the  act 
taken  as  a  whole,  it  should  be  rejected."  See  also  Church  of  the  Holy 
IHnity  v.  U.  S.,  143  U.  S.  457,  12  Sup.  a.  Rep.  511. 

In  our  judgment,  section  838,  taken  as  a  whole,  clearly  declares  that 
the  district  attorney  is  .entitled  to  compensation  for  services  rendered  in 
all  cases  reported  to  him  for  examination  imder  its  provisions,  r^ard- 
less  of  the  question  whether  suits  are  in  fact  instituted  or  not;  and  this 
clearly  expressed  purpose  is  not  to  be  changed  or  modified  by  reason  of 
the  ambiguity  created  by  the  phrase  "upon  the  certificate  of  the  judge 
before  whom  such  oases  are  tried  or  disposed  of."  These  words  can 
be  construed  so  as  to  give  an  harmonious  meaning  to  the  entire  section, 
and  the  literal  construction  of  the  particular  clause  must  yield  to  the 
broader  meaning  demanded  by  the  section  as  a  whole. 

In  view  of  this  conclusion,  the  judgment  of  the  court  bdow  must  be 
and  la  aflirmed. 


TaTLOB  v.  PfiNNSTLVARIA  CSo. 

tCircuU  CaurU  N.  D.  Ohio,  E.  D.    May  9, 1892.) 

Na  4^767. 

L  Cabbibbs— Injubieb  to  Pa88bnosb8— Nbw  TbulL— WxioHT  or  EVIDBNOa. 

In  an  action  against  a  railroad  company  for  injuries  to  a  passenger  due  to  the 
pressure  of  a  crowd  passing  through  its  gates  to  a  train,  plamtifl  and  another  wlV 
ness  testified  that  hut  one  of  the  uve  gates  was  open.  {Several  witnesses  for  de- 
fendant testified  that  all  the  gates  were  open,  hut  they  had  other  duties  to  perforin 
at  the  train  which  would  interfere  with  their  ohservatiou  on  this  point,  and  the 

fate  keepers  and  policemen  stationed  at  the  other  four  gates  were  not  examined. 
Teld,  that  a  finding  by  the  jury  that  but  one  gate  was  open  would  not  be  disturbed 
on  motion  for  new  trial 
Sl  Bamb— Injubibs  at  STATioiffr— Dborbb  of  Cabb. 
'Ai  -     -  -  - 

cars,] 

peril!     .  ^       .  .  .  ^ 

the  train,  is  not  attended  with  the  hazards  pertaining  to  the  journey  on  the  cars,  ' 
the  degree  of  care  is  justly  lessened  to  the  extent  that  at  such  a  time  and  at  such  a 
place  the  carrier  is  bound  to  exercise  only  a  reasonable  degree  of  oare  for  the  pro- 
tection of  its  passengers. 

8.  Bamb— Cbowdino  at  Stations— Nboliobnob. 

Wher^  a  railroad  company,  by  means  of  advertisements  and  reduced  rates,  in- 
duces an  unusual  crowof  to  collect  at  its  stations,  it  is  bound  to  use  such  means  as 
are  reasonably  necessary  to  prevent  injury  to  individuals  from  the  oondnct  or  pres- 
sure of  the  crowd  in  passing  to  and  from  ita  trains. 

4.  Samb— Damaobs. 

Where,  on  account  of  the  failure  of  the  railroad  company  to  use  such  sufficient 
means  of  prevention,  a  passenger  is  jammed  against  a  raUinff.  and  sustains  injuri^te 
to  her  spine,  which  result  In  paralysis  of  her  legs,  and  disaoiUty  for  life,  a  verdict 
for  15,500  damages  is  not  exoeasive. 

At  Law*  Action  by  Sarah  E.  Taylor  against  the  Pennsylvania  Com- 
pany to  recover  damages  for  personal  injuries.  A  verdict  was  rendered 
for  $5,600,  and  defendant  now  moves  for  a  new  trial.     Denied. 

John  M.  StuU,  F.  E.  Hutchins,  and  Bobert  B.  Murray ^  for  plaintiff. 

jr.  £.  Oarjsy  and  (T.  C.  Boyle^  for  defendant. 

RtCKs;  District  Judge.    The    ^«in(iff  instituted  this  suit  to  recover, 
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damages  for  a  serious  injury  sustained  by  her  in  the  Union  Depot  in 
Pittsburgh,  while  she  was  about  to  pass  out  of  one  of  the  exit  gates 
through  which  passengers  were  required  to  go  to  reach  the  cars.  The 
depot  was  under  the  control  of  the  defendant  company,  and  the  plain- 
tiff, when  injured,  was  a  passenger  going  to  the  train  which  was  oper- 
ated by  the  defendant,  and  destined  for  Niles,  Ohio,  where  she  resided. 
She  had  purchased  an  excursion  ticket  on  that  day  good  for  one  trip 
from  Niles  to  Pittsburgh  and  return,  and  with  a  very  large  number  of 
people  had  visited  the  latter  city  on  the  occasion  of  the  Allegheny  Bi- 
centennial Celebration.  The  defendant  company,  and  other  raill*oads 
centering  in  Pittsburgh,  had  extensively  advertised  this  celebration,  and 
each  of  them  had  industriously  solicited  people  to  attend.  It  continued 
for  three  days,  and  the  testimony  shows  that  during  each  of  these  days 
a  greater  number  of  passengers  had  been  received  and  discharged  from 
the  Union  Depot  than  ever  before.  The  plaintiff  was  one  of  this  unpre- 
cedented crowd.  She  had  left  Niles  in  the  morning,  transacted  her  busi- 
ness in  Pittsburgh,  and  returned  to  the  depot  about  4  p.  m.,  and  there 
awaited  the  proper  opportunity  to  pass  from  the  depot  to  the  corridor 
and  exit  gates  to  her  train.  While  so  waiting  in  the  depot  reception 
room  she  heard  some  person  announce  the  train  for  Youngstown,  when 
she  proceeded  to  the  large  door  leading  from  the  vestibule  to  the  cor- 
ridor, and,  having  shown  her  ticket  to  some  officer  having  a  badge  upon 
bis  coat,  he  passed  her  out  into  the  vestibule,  which  was  then  neariy  full 
of  people.  She  took  her  place  as  one  of  the  passengers  waiting  for  the 
gates  to  open  so  that  she  could  proceed  to  her  train.  The  crowd  in- 
creased in  numbers  rapidly,  and  soon  was  so  closely  packed  behind  and 
around  her  as  to  make  it  impossible  for  her  to  retreat  or  to  move  in 
any  direction.  She  described  the  jam  as  so  dense  that  she  almost  suffo- 
cated, and  said  she  was  from  10  to  15  minutes  in  passing  from  the  re- 
ception room  to  the  gate.  As  soon  as  it  opened,  the  crowd  began  to 
move,  and  she  moved  with  it,  and,  when  she  reached  the  iron  railing 
.  constructed  to  turn  people  to  the  narrow  exit  of  the  gateway,  she  was,  by 
a  sudden  surging  of  the  throng,  forced  and  jammed  against  the  railing, 
and  so  injured  in  her  spiiie  as  to  paralyze  her  lower  limbs,  and  perma- 
nently  disable  her.  The  case  was  submitted  to  a  jury,  and  a  verdict  re- 
turned for  the  plaintiff,  assessing  her  damages  in  the  sum  of  $5,500« 
The  defendant  has  filed  its  motion  to  set  aside  this  verdict,  and  for  $ 
new  trial. 

'  That  the  accident  occurred  substantially  as  above  described  is  dearlj 
established  by  the  evidence.  The  two  important  issues  of  fact  submitted 
to  the  jury  were:  First,  did  the  defendant  exercise  ordinary  care  in  pro- 
viding a  suitable  force  of  officers  and  employes  to  properly  control  and 
direct  the  movement  of  the  unprecedentcKi  throng  which  it  was  advised 
would  crowd  through  its  depot  rooms,  vestibule,  corridors,  and  gates  to 
reach  its  trains?  and,  Hcondy  did  the  defendant,  regardless  of  the  un- 
usual crowd  to  be  cared  for  and  controlled,  undertake  to  force  it  through 
one  exit  gate  to  the  trains,  and  thereby  cause  unnecessary  jamming  and 
jostling  and  violence,  and,  without  fault  on  the  plaintiff's  part,  force  her 
against  the  railing,  and  injure  her,  as  already  stated? 
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The  defendant  had  so  oonstructed  its  depot  that  from  the  spadoos  cor- 
ridor, in  which  this  lai^  crowd  congregated,  five  exit  gates  were  pro- 
vided through  which  passengers  could  go  to  their  different  trains.  The 
plaintiff  and  one  other  witness  testified  that  but  one  gate  was  open  at  the 
time  the  accident  occurred,  and  that  all  the  vast  crowd  was  forced 
through  that  single  gate.  Four  witnesses  for  the  defendant  testified  that 
all  five  of  the  gates  were  open.  The  only  gate  keeper  whose  testimony 
was  taken  was  the  one  stationed  at  the  center  gate,  about  which  there 
was  no  dispute.  The  other  gate  keepers,  and  policemen  stationed  with 
them,  at  the  other  four  gates,  were  not  examined;  and  it  was  argued 
with  some  force  to  the  jury  that  their  absence  was  suspicious,  and  that 
the  witnesses  who  testified  that  those  four  gates  were  also  open  had  other 
important  duties  to  perform,  and  did  not  observe  the  gates  closely  enough 
to  know  whether  in  &ct  they  were  open  or  nbt  at  the  time  of  this  acci- 
dent. There  was  no  speciaJ  finding  as  to  these  facts,  and  I  am  there- 
fore not  advised  as  to  what  the  condusion  of  the  jury  was  as  to  this  ia- 
Bue.  It  may  have  been  in  favor  of  defendant's  contention,  and  yet  the 
jury  may  have  conduded  that  upon  the  other  issue,  as  to  the  ezerdse 
of  ordinary  care  to  provide  plaintiff  a  safe  exit,  the  defendant  was  n^li- 
gent  in  not  providing  a  sufficient  force  to  control  the  crowd.  But  as- 
suming that  the  jury  found  that  the  gates  were  not  all  open  at  the  time 
of  the  accident,  and  that  thereby  the  results  before  stated  followed,  such 
finding  is  not  so  clearly  against  the  weight  of  evidence  as  to  justify  me  in 
disturbing  it. 

Tlie  only  remaining  question,  therefore,  is,  did  the  defendant  exercise 
ordinary  care  in  providing  a  suitable  force  to  properly  control  and  direct 
the  movements  of  the  unprecedented  crowd  then  in  its  custody?  -The 
evidence  offered  by  the  defendant  was  that  it  made  application  to  the 
chief  of  police  of  Pittsburgh  for  an  extra  force  of  patrolmen,  and  got  all 
it  wanted,  and  that  at  the  time  of  the  accident  it  had  from  20  to  40 
policemen,  and,  with  its  own  employes,  had  about  100  men  in  and 
about  the  depot  to  direct  and  control  the  crowd  in  its  approach  to  the 
depot,  while  in  the  depot,  and  while  going  to  the  trains.  Upon  the  sub- 
ject of  the  defendant's  duty  to  care  for  this  crowd,  the  jury  were  given 

the  following  instructions: 

• 
"The  plaintiff  was  injured  within  the  depot  indosures  of  the  defendant, 
and  while  she  was  making  her  way  to  her  truin,  as  one  of  a  very  large  crowd 
of  passengers.  The  first  important  question  to  determine  is,  what  was  the 
kind  and  degree  of  care  and  protection  which  the  defendant  owed  to  her  under 
the  circumstances  shown  in  evidence  and  at  the  time  of  the  injury?  A  pas- 
senger while  in  actual  progress  on  his  Journey  is  necessarily  exposed  to  in- 
numerable hazards;  is  wholly  under  the  care  of  the  carrier;  and  in  view  of 
these  dangers,  which  he  can  in  no  respect  control,  the  law  imposes  upon  such 
carrier  the  greatest  possible  vigilance  as  to  the  passenger's  safety,  and  holds 
it  responsible  for  the  slightest  negligence.  This  degree  of  care  Is  fixed  not 
solely  because  of  the  relation  of  carrier  and  passenger;  it  is  measured  by  the 
consequences  which  may  follow  the  want  of  care.  A  carrier  is  held  to  this 
higiiest  degree  of  care  as  to  the  condition  of  lu  engines,  cars,  roadway, 
bridges,  and  other  appliances,  because  negligence  as  to  any  of  them  involves 
extreme  peril  to  passengers,  against  which  they  cannot  protect  themselves. 
But  a  rule  properly  ceases  with  the  reason  for  it.    Therefore^  as  a  passenger's 
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deteDtion  at  a  statton»  or  his  exit  to  his  train,  is  not  attended  with  the  haz- 
ards pertaining  to  the  Journey  on  the  cars,  running  at  a  rapid  rate  of  speed, 
the  degree  of  care  above  defined  is  justly  lessened  to  the  extent  that  in  such 
a  place  and  at  such  a  time  the  carrier  is  bound  to  exercise  only  a  reasonable 
degree  of  care  for  the  protection  of  its  passengers.  This  reasonable  and  ordi- 
nary care  depends  largely  upon  the  circumstances  of  each  particular  case»  and 
is  such  care  as  a  person  of  reasonable  and  ordinary  prudence  and  skill  would 
usually  exercise  under  the  same  or  similar  circumstances.  Now,  apply  this 
rule  to  this  case.  The  defendant  was  bound  to  use  such  reasonable  care,  as 
above  indicated,  in  providing  for  the  safety  and  protection  of  its  passengeis 
while  in  its  inclosures,  and  while  being  conducted  to  its  trains,  with  due  re- 
gard to  the  numbers  and  character  of  those  on  its  premises,  and  with  due  ref- 
erence to  the  risks  and  dangers  to  which  they  were  exposed.  It  was  bound  | 
to  provide  a  suitable  number  from  its  own  officers  and  employes,  or  from  the 
city  police  furnished,  to  assist  it  in  properly  controlling  said  crowd,  and  pro-  i 
tecting  men,  women,  and  children  in  it  from  violence  because  of  the  unruly  J 
character  or  boisterous  cond uct  of  any  members  thereof.  But  it  was  not  bound  | 
to  do  this  to  the  extent  of  furnishing  a  guard  of  policemen  for  every  pas-  i 
senger,  or  for  every  small  group  of  passengers,  to  protect  them  from  physical  ! 
injury  because  of  the  violence  of  some  of  their  own  number.  It  was  only  | 
bound  to  furnish  such  suitable  number  of  officers  and  guards  as  would  insure 
order,  and  preserve  the  peace,  and  keep  the  crowd  in  proper  control,  so  as  to 
direct  their  movements  towards  the  train.  Whether  such  suitable  number  of 
officers  and  guards  was  furnished  in  this  case  is  for  you,  gentlemen  of  the 
jury,  to  determine  from  the  circumstances  as  they  existed  at  and  about  the 
time  of  the  accident.  What  was  the  temper  and  character  of  the  crowd? 
Was  it  boisterous  and  unruly,  composed  of  drunken  or  excited  men,  bent  on 
violence  and  disorder,  or  was  it  a  good-natured,  orderly  crowd,  willing  to  be 
controlled  and  directed  in  its  movements?  The  witnesses  for  the  plaintiff 
characterize  the  crowd  as  orderly  and  jolly.  If  this  was  its  spirit  and  disposi- 
tion, was  there  a  sufficient  number  of  guards  and  officers  to  direct  and  control 
it?  '  You  have  heard  the  evidence  as  to  the  number  of  these  employes  of  the 
defendant,  of  the  extra  force  on  duty,  and  of  the  detail  of  city  police,  as  to 
how  they  were  stationed,  what  duties  were  assigned  to  each,  and  how  they 
discharged  those  duties.  The  defendant  was  as  much  obligated  to  prote<i 
passengers  from  pickpockets  and  roughs  as  from  violence  from  the  sudden 
movements  of  their  passengers.  If  you  think  the  special  and  extra  precau- 
tions taken  by  defendant  were  proper  and  sufficient  to  control  and  direct  that 
crowd  collectively,  and  to  insure  to  them  as  a  body  that  kind  of  care  which  I 
have  defined,  then  the  defendant  would  not  be  liable  for  an  injury  inflicted 
upon  the  plaintiff  by  a  sudden  and  unexpected  Jam  or  surging  of  some  of  the 
passengers  about  the  plaintiff,  who  were  not  within  the  immediate  control  or 
reach  of  defendant's  employes  or  the  police,  so  that  they  could  have  antici- 
pated it  and  guarded  against  it.  As  I  have  stated,  the  defendant  could  not 
be  held  to  that  degree  of  diligence  that  called  for  a  guard  for  every  passenger. 
It  was  not  bound  to  provide  a  policeman  for  each  person,  to  protect  and  de- 
fend him  or  her  from  violence  of  fellow  passengers.  But  it  was  bound  to 
furnish  a  suitable  number  of  its  own  officers  or  police  to  properly  control,  as 
a  body,  such  a  crowd  of  passengers  to  the  extent  already  stated.  If  you  find 
it  did  this,  then  it  discharged  its  duty  to  the  plaintiff,  and  cannot  be  held  liable 
for  this  injury." 

These  instructions  correotly  state  the  law  as  applicable  to  the  case* 
The  degree  of  care  to  which  the  defendant  was  held  in  its  relation  and 
duty  to  the  plaintiff  at  the  time  of  the  accident  was  just.  Under  these 
instructions,  the  jury  must  have  found  that  the  defendant  did  not  use  such 
ordinary  care  in  its  precautions  and  preparations  to  control  that  crowd 
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as  the  emergency  and  circnindtanpes  demanded.  In  reaching  fhia  oonclu- 
Bion»  they  doubtless  took  into  consideration  the  fact  that  the  crowd  waa 
▼ery  much  greater  in  numbers  than  the  defendant  waa  ever  before  called 
upon  to  control  and  transport.  They  were  there,  however,  by  defend- 
ant's solicitation.  It  had  all  the  means  within  its  power  necessary  to 
keep  it  advised  of  the  rapid  increase  in  the  numbers  of  passengers  com- 
ing on  every  train  and  from  every  direction.  Its  capacities  and  facili- 
ties for  handling  crowds  were  well  known,  and  had  been  theretofore  re^ 
peatedly  tested.  The  people  who  started  on  their  journey  fix)m  every 
town  and  dty  within  reach  of  Pittsburgh  could  not  measure  the  volume 
of  the  crowd  they  were  to  meet  when  they  reached  that  city,  and  could 
not,  therefore,  intelligently  calculate  the  risks  they  were  to  assume  when 
they  became  a  part  diereof  at  the  depot  to  which  they  were  all  trans- 
ported. The  defendant's  passengers  were  therefore  not  chargeable  with 
knowledge  of  the  dangers  incurred  by  accepting  its  invitation  and  its  in- 
ducements to  visit  Pittsburgh  on  this  occasion.  They  had  the  right  to 
suppose  that  the  precautions  to  be  taken  for  their  safety  and  protection 
would  be  commensurate  with  the  increased  dangers  confronting  them. 
Of  these  increased  dangers,  the  defendant  had  the  first  and  most  trust- 
worthy warning.  I  am  disposed,  under  these  circumstances,  to  hold  it 
to  the  full  measure  of  care  defined  in  my  charge.  The  defendant  took 
her  place  in  the  open  space  in  close  proximity  to  the  exit  gates  to  await 
her  opportunity  to 'go  to  her  train.  This  space,  and  the  vestibule  within 
the  depot,  were  sufficient  to  safely  and  comfortably  hold  the  travelers 
ordinarily  in  defendant's  clire.  It  may  even  be  conceded  that  the  spaces 
named  were  sufficient  for  extraordinary  occasions.  But  they  were  so 
packed  and  jammed  on  this  day  as  to  make  the  dangers  greater  than  ever 
before.  The  crowd  immediately  surrounding  the  gates,  waiting  to  be 
passed  through,  was  permitted  to  become  too  dense  for  proper  control  or  safe 
exit.  The  police  and  guards,  as  they  were  stationed,  were  unable  to  keep 
the  crowd  back.  Whether  because  they  were  not  stationed  at  the  most 
suitable  places,  or  because  they  were  not  active  and  energetic  enough, 
is  not  for  me  now  to  determine.  The  jury  found  want  of  ordinary  care 
in  some  of  these  respects,  and.  I  am  not  justified  in  saying  such  a  con- 
clusion is  not  supported  by  sufficient  evidence.  The  jury  were  certainly 
not  moved  by  passion  or  prejudice  in  reaqbing  their  conclusion.  The 
amount  of  the  v,erdict  indicates  that  very  conservative  influences  con- 
trolled them  in  their  deliberations.  The  plaintiff  has  been  a  great  suf- 
ferer, and  is  totally  disabled  for  life.  The  damages  assessed  are,  under 
these  conditions,  as  reasonable  as  the  defendant  could  expect,  and  indi- 
cate that  the  jurors  were  not  governed  by  excitement  or  undue  sym- 
pathy. 

The  result  may  have  a  wholesome  effect.  If  railroads  make  prodi- 
gious efforts,  by  offering  low  rates,  and  by  extended  and  captivating  ad- 
vertisements, to  secure  a  greater  number  of  passengers  to  travel  over  their 
lines  than  they  can  safely  and  reasonably  care  for  at  their  terminiJ 
points,  and  accidents  follow,  they  must  answer  for  the  risks  thus  assumed. 
The  traveling  public  may  be  justly  subject  tO  criUcisuk  for  going  in  such 
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vast  numbers,  and  voluntarily  assuming  the  extra  hazards  thereby  in- 
curred, but  the  railroad  companies  are  nevertheless  bound  to  take  pre- 
cautions commensurate  to  the  risks  they  have  imposed  on  the  unprece- 
dented crowds  thus  invited.  What  would  constitute  ordinary  care  in 
precautions  taken  for  a  crowd  of  5,000  people  might  not  be  ordinary 
care  in  case  the  crowd  numbered  10,000.  The  traveler,  as  one  of  10,- 
000  passengers,  is  entitled  to  the  same  degree  of  care  that  is  due  to  him 
as  one  of  5,000.  If  the  carrier  which  has  solicited  the  10,000  passen- 
gers to  travel  over  its  road  cannot  give  to  them  this  proper  measure  ot 
care,  and  an  injury  thereby  follows,  it  is  responsible.  It  cannot  invite 
and  undertake  to  transport  more  passengers  than  its  capacity  justifies, 
and  then  excuse  itself  by  claiming  an  unprecedented  crowd,  and  that 
ordinary  care  as  to  the  passengers  in  its  depot  was  used.  For  these 
reasons  I  am  not  disposed  to  disturb  the  verdict  as  found  by  the  jury. 
The  motion  will  therefore  be  overruled,  and  judgment  entered. 


Smith  v.  Missouri  Pao.  By.  Co. 
iCircuU  CourU  W,  D.  Kteaoitrf,  W.  D,    March  7, 1899L) 

PlBADIKO— AMENDMBNT— LnflTATIOKS. 

Wherd,  ia  an  action  against  a  raUroad  company  for  oauaing  the  death  of  an  em- 
ploye, t!ie  original  petition  proceeds  entirely  on  the  giound  of  the  company's  neg* 
ligence  in  employing  an  engineer  of  known  incompetence,  an  amendment  which 
claims  od  the  ground  of  the  engineer's  negligence  merely,  introduces  a  new  causa 
of  action,  and  does  not  relate  back  to  the  fliinff  of  the  original  petition,  ao  asto 
escape  the  bar  of  the  one-year  limitation  prescribed  by  Rev.  St  Mo.  S  4^. 

At  Law.  Action  by  Kate  Smith  against  the  Missouri  Padflc  Bail* 
way  Company  for  damages  for  causing  the  death  of  her  husband. 
Heard  on  demurrer  to  the  amended  petition.  Overruled  as  to  the  first 
count,  and  suiBtained  as  to  the  second. 

Warner^  Dean  &  Hagemxan^  for  plaintiflF, 

The  original  petition  was  fouuded  on  the  second  section  of  the  damage 
act,  being  section  4425,  Rev.  8t.  Mo.  1889.     The  cause  of  action  stated  in 
the  second  count  of  the  petition  is  the  same  cause  of  action  as  that  stated  in 
the  first  count,  being  the  killing  of  the  husband  of  the  plaintiff  through  the 
negligence  of  the  servant  of  the  defendant  in  running  and  managing  its  loco- 
motive engine*    Both  counts  of  the  petition  are  founded  on  the  same  section 
of  the  statute,  the  measure  of  damages  being  the  same  in  each.    It  is  no 
the  substitution  of  another  and  new  cause  of  action,  but  an  amendment 
In  Scovill  V.  Qlasner,  79  Mo.  449»  Judge  Philips,  in  delivering  the  opinloi 
of  the  court,  says:    '*Two  tests  by  which  we  determine  whether  a  second  pe 
tition  is  an  amendment  or  a  substitution  of  a  new  cause  of  action  are:    (1 
That  the  same  evidence  will  support  both  petitions;  (2)  that  the  same  meas 
ure  of  damages  will  apply  to  both.    If  both  of  these  fail,  the  pleading  is  noi 
an  amendment."     See,  also,  Lottman  v*  Bamett^  62  Mo.  159;  Qourley  v 
RaiUcay  Co,,  35  Mo.  App.  87;  Land  Co.  v.  Mingea,  (Ala.)  7  South.  Rep.  t>66 
Kuhm  V.  Railway  Co.,  76  Iowa,  67,  40  N.  W.  Rep.  92;  DougTierty  v.  Rail 
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road  Co.,  97  Mo.  647,  654,  655,  11  S.  W.  Rep.  251;  DatU  v.  Railroad  Co., 
110  N.  Y.  646,  17  N.  E.  Rep.  733;  Railroad  Co.  v.  Benson,  (Ga.)  9  S.  E.  Rep. 
788;  Railroad  Co.  v.  Kitchens,  Id.  827;  HarrU  v.  Railroad,  78  Ga.  525,  3 
S.  E.  Rep.  355;  Carmiohael  v.  Dolen,  25  Neb.  335,  41  N.  W.  Rep.  178;  City 
of  Bradford  v.  Dottms,  (Pa.  Sup.)  17  Atl.  Rep.  884;  Railway  Co.  v.  DarM- 
ton,  (Tex.  Sup.)  4  S.  W.  Rep.  636;  RaUway  Co.  v.  CTiaprhan,  (Ala.)  8  South. 
Rep.  813;  Silver  v.  RaUway  Co.,  21  Mo.  App.  5,  as  explained  in  Sims  v. 
Field,  24  Mo.  App.  557,  667. 

Elijah  Robinsonj  for  defendant. 

Philips,  District  Judge.  The  amended  petition  herein  is  demurred 
to  on  the  ground,  principally,  that  the  cause  of  action  is  barred  by  the 
one-year  limitation  prescribed  by  section  4429,  Rev.  St.  Mo.  It  raises 
the  question  as  to  whether  or  not  the  new  matter  set  out  in  the  amended 
petition  is  in  the  nature  of  a  continuation  of  the  original  cause  of  ac- 
tion, stated  merely  in  different  form,  or  whether  it,  in  efifect,  states  a 
new  and  different  ground  of  recovery.  As  the  injury  occurred  in  1881, 
and  the  amended  petition  was  not  filed  .until  1889,  the  action  would  be 
barred,  if  the  amended  petition  in  fact  presents  a  new  cause  of  action.  This 
is  conceded.  The  gravamen  of  the  original  cause  of  action  is  the  imputed 
negligence  of  the  defendant  railroad  company  in  taking  and  retaining  in 
its  employ  a  servant  of  known  inexperience  and  incompetency.  The 
injury  is  charged  to  have  resulted  from  this  negligent  act.  It  is  fur- 
thermore quite  apparent  that  the  framer  of  the  petition,  first  drawn  in 
1882,  had  in  mind  the  fact  that  under  section  4425,  Rev.  St.  Mo.,  on 
which  the  cause  of  action  is  based,  it  had  been  ruled  by  the  supreme 
court  (^Proctor  v.  Railroad  Cb.,  64  Mo.  112)  that  a  railroad  company  was 
not  liable  for  the  death  of  an  employe  resulting  from  the  negligent  act 
of  a  fellow  servant,  unless  the  company  was  chargeable  with  negligence  in 
employing  an  unskilled  and  incompetent  servant,  from  whose  act  the  in- 
jury ensued,  or  was  negligent  in  providing  insufficient  machinery  and 
the  like.  Hence  the  pleader  proceeded  upon  the  theory  that  the  in- 
jured party  was  a  fellow  servant,  and  that  the  company  was  guilty  of 
culpable  negligence  in  employing  an  incompetent  coemploye,  by  whose 
negligent  act  the  death  occurred.  Under  the  original  petition  it  de- 
volved on  the  plaintiff,  in  order  to  a  recovery,  to  establish  by  evidence 
the  two  facts:  Firsty  that  the  engineer  in  charge  of  the  train  was  un- 
skilled and  incompetent,  and  that  this  fact  was  known  to  the  defendant 
at  the  time  of  the  injury,  or  might  have  been  known  to  it  by  the  exer- 
cise of  due  diligence;  and,  second,  that  the  injury  was  traceable  to  this 
incompetency.     McDermott  v.  Railroad  Co.^  80  Mo.  115. 

So  far  as  the  first  count  of  the  amended  petition  is  concerned,  it  may 
be  conceded,  to  plaintiff's  contention,  that  it  but  states  the  same  cause 
of  action  relied  on  in  the  original  petition,  by  a  simple  variation  in 
the  averments,  with  others  sui  generis^  affecting  the  demand  already  in 
issue;  and  therefore  the  new  matter  has  relation  back  to  the  time  of 
filing  the  original  suit,  and  is  no  more  amenable  to  the  plea  of  the  stat- 
ute of  limitations  than  was  the  original  action  brought  within  the  year. 
Buel  v.  Tranter  Cb.,  45  Mo.  668. 
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But  the  second  count  of  the  amended  petition  presents  the  principal 
controversy.  This  count  negatives  the  idea  that  the  deceased  was  a  fel- 
low servant  of  the  engineer  in  charge  of  the  train.  It  also  entirely  omits 
the  allegation  of  the  original  petition,  and  that  of  the  first  count  of  the 
amended  petition;  as  to  incompetency  of  the  engineer,  but  proceeds 
upon  the  theory  that  the  injured  person  was  not  a  fellow  servant  of  the 
person  doing  the  injury,  and  that  the  death  resulted  solely  from  the 
want  of  due  and  proper  care  and  vigilance  by  the  engineer.  Had  the 
plaintiff  gone  to  trial  on  the  original  petition,  her  action  would  have 
wholl}'  failed,  without  proof  of  the  two  facts, — ^that  the  engineer  was  an 
unskilled  or  incompetent  person,  intrusted  with  the  management  of  the 
engine  at  the  time  of  the  injury,  and  that  this  fact  was  known  to  the 
deiendant  company,  or  could  have  been  known  to  it  by  the  exercise  of 
proper  diligence.  And  had  she  attempted  such  proof,  and  made  out  a 
prima  fade  case,  the  defendant  might  have  defeated  her  action  by  satisfac- 
tory countervailing  proof,  either  that  the  engineer  was  a  person  of  recog- 
nized skill  and  experience,  or  that  the  defendant  in  employing  him  had 
used  every  reasonable  exertion  to  ascertain  his  fitness,  and  was  satisfied 
thereof,  before  intrusting  him  with  the  management  of  its  locomotive; 
whereas,  by  the  amended  petition,  no  such  burden  is  assumed  by  the 
plaintiff.  She  concedes  the  fitness  of  the  engineer  for  the  duty  imposed 
upon  him  by  the  defendant,  and  shifts  the  ground  of  contest  to  that  of  the 
want  of  due  care  and  vigilance  on  the  part  of  the  engin^r  in  managing 
and  running  his  locomotive.  Not  only  that,  but  she  attempts  by  this 
amendment  to  escape  the  implied  concession  of  the  original  petition 
that  the  deceased  was  at  the  time  of  the  injury  a  fellow  servant — a  co- 
employe — of  the  engineer.  Thus  it  is  apparent  that  the  issues  are  ma- 
terially different.  The  defendant  must  rearrange  its  lines  of  defense; 
the  evidence,  which  under  the  original  petition  would  have  been  quite 
sufficient  to  acquit  it,  would  be  of  no  avail  under  the  issues  presented 
under  the  amended  petition.  It  does  seem  to  me  to  be  a  misapplica- 
tion of  terms  to  say  that  such  a  state  of  facts  presents  a  case  of  continu- 
ation of  the  same  cause  of  action. 

It  will  be  found  on  examination  of  the  authorities  cited  in  the  brief 
of  counsel  for  plaintiff,  as  a  rule,  that  the  new  matter  injected  into  the 
amended  petition  is  but  an  enlargement  of  the  acts  of  negligence  which 
are  germane  to  the  original  ground  of  recovery.  They  do  not  change 
the  issues  by  escaping  proofs  requisite  under  the  first  petition,  nor  take 
away  from  the  defendant  weapons  of  defense  which  would  have  annihi- 
lated the  plaintiff's  cause.  I  stand  by  the  principle  of  the  rule  estab- 
lished in  Scovill  v.  Olasnerj  79  Mo.  449.  And  the  more  especially  ougM 
such  rule  to  be  applied  to  actions  like  this.  What  becomes  of  the  il- 
tended  protective  provision  of  said  section  4429,  limiting  the  right  m 
action  for  such  deaths  to  one""  year  after  the  injury,  if  the  amendment  li 
this  case  be  approved?  It  was  doubtless  in  recognition  by  the  legisll- 
ture  of  the  fact  that  the  principal  witnesses  to  such  accidents  are  mo 
liable  to  be  lost  to  the  defendant  companies,  exposed,  as  they  are, 
daily  dangers  to  life,  coupled  with  their  migratory  habits,  that  it  in 
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posed,  as  a  condition  to  the  benefits  of  the  new  right  of  action  given  by 
this  statute  to  the  surviving  widow  or  children,  promptness  in  institut- 
ing the  suit,  so  that  living  witnesses  to  the  transaction  might  not  be 
lost.  For  seven  years  after  this  injury  occurred  the  complaint  made  of 
record  by  this  plaintifiF  was  that  her  husband's  death  resulted  from  the 
negligence  of  the  defendant  in  failing  to  have  in  charge  of  its  engine  a 
skilled  and  competent  engineer,  to  protect  her  husband  against  the  care- 
lessness and  awkwardness  of  his  coemploye.  Th6  defendant  was  thus 
notified  by  the  plaintifi*  that  that  was  the  issue  to  be  met;  that  the  wit- 
nesses, the  evidence  to  be  looked  after  and  preserved,  were  such  only  as 
it  might  be  advised  by  counsel  would  be  necessary  to  disprove  this  issue. 
Now  the  defendant  for  the  first  time  is  notified  that  the  plaintifi*  places 
her  right  of  recovery  on  other  and  dififereut  ground;  that  the  evidence 
which  would  prevent  a  recovery  on  the  first-stated  ground  is  wholly  in- 
suflScient  to  prevent  a  recovery  on  the  newly  chosen  field  of  action.  The 
witnesses  to  the  tragedy,  by  whom  defendant  might  have  disproved  the 
imputed  acts  of  negligence  in  the  amended  count,  defendant  might  well 
have  permitted  to  scatter,'and  pass  out  of  view,  as  it  was  not  essential  to 
defeat  the  action  to  join  issue  on  anything  save  that  the  engineer  was  a 
prudent  and  skilled  person,  or  that  defendant,  after  the  most  diligent 
inquiry,  was  honestly  led  to  believe  that  he  was  suited  to  the  work;  for, 
being  a  fellow  servant  of  the  person  killed,  the  company  was  not  liable, 
unless  the  engineer  was  so  unsuited  for  the  charge  of  the  engine  that  this 
fact  was  known,  or  might  have  been  known,  to  the  company;  whereas, 
under  the  lamended  count,  if  the  engineer  has  since  died  or  departed  to 
parts  unknown,  or  other  witnesses  to  the  act  have  died  or  gone  out  of 
the  country  to  places  unknown,  the  former  reliance  of  defendant  is  taken 
away,  and  it  might  be  at  the  mercy  of  the  plaintiff  after  a  sleep  of  seven 
years.  If  such  practice  is  to  prevail,  it  will  not  be  necessary  for  the 
pleader  to  ascertain  within  the  year  what  the  facts  are  entitling  him  to 
a  recovery  under  this  statute,  or  even  to  set  them  up  when  he  files  his 
petition;  but  he  may  let  the  case  drag  along  for  seven  or  ten  years,  and 
then  file  an  amended  petition,  shifting  his  ground  of  recovery,  and  pre- 
sent an  entirely  different  class  of  facts;  escaping  pitfalls  before  him  at  a 
trial  of  the  first  cause  of  action,  and  putting  his  adversary  to  rout  when 
his  witnesses  have  in  the  mean  time  died  or  passed  beyond  reach.  No 
such  abuse  of  the  right  of  amendment  ought  to  be  recognized  by  any  court. 
The  demurrer  to  the  second  count  is  sustained,  and  overruled  as  to  the 
first  co'int. 
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Davis  et  al.  v.  Shafeb  et  aL  ^ 
iCifrcuU  CofwU  W.  D,  Missouri,  S.  D.    May  16, 1808.)  I 

I.   OONSTBUCIION  OF  CONTBAOT— JoiNT  AND  SbVEBAL  LIABILITY. 

A  contract  for  the  building  of  a  creamery  and  cheese  factory,  which  purports  to 
be  between  the  contractors,  as  parties  of  the  first  part,  and  the  undersigned  sub- 
scribers, as  parties  of  the  second  part,  whereby  the  parties  of  the  first  pan  agree  to 
do  the  work,  etc.,  for  the  sum  of  16,850,  and  the  parties  of  the  second  part  agree  to 
furnish  at  their  own  expense  the  necessarv  land  and  water  for  such  building,  and 
receive  a  credit  on  the  contract  therefor  of  $300,  and  the  subscribers  agree  to  pay  , 

the  above  amount  on  the  completion  of  the  building  according  to  specifications; 
and  the  parties  of  the  seoona  part,  the  subscribers,  agree  as  soon  as  the  above 
amount  is  subscribed,  or  in  a  reasonable  time  thereafter,  to  incorporate  under  the 
laws  of  the  state,  fixing  the  aggregate  amount  of  stock  at  not  less  than  f6,S50,  to  be 
divided  into  shares  of  f  100  each,  said  shares  to  h6  Issued  to  the  subscribers  in  pro-  - 
portion  to  their  paid-up  interest  therein,  to  which  is  attached  a  heading  for  the  sub- 
scribers, thus:  "Names  of  Subscribers.  No.  of  Shares.  Amount  of  Stock  after  In- 
corporation, "—which  was  signed  by  the  defendants,  as  suoh  subscribers,  for  various 
shares.  Held,  that  this  was  a  contract,  inter  partes j  between  the  parties  of  the  first 
part  and  the  subscribers  of  the  second  part,  whereby  the  subscribers  became  jointly 
and  severally  bound  to  the  parties  of  the  first  part  for  the  payment  of  the  sum  of 
$8,850.  I 

JL  Samb— Wkittbn.  Contract— Parol  Evidbnob.  i 

The  contract  being  plain  and  unambiguous,  parol  evidence  as  to  the  intention  of  ! 

the  subscribers  in  signing  it,  or  their  understanding  of  its  terms,  is  not  admissible 
to  vary  its  expressed  terms.    Nor  are  any  statements  made  by  the  soliciting  agent  . 

of  the  party  of  the  first  part,  made  while' soliciting  subscribers,  as  to  the  meaning  I 

and  effect  of  the  contract,  in  the  absenc-e  of  fraud  or  deceit,  competent  evidence.  | 

8.  Same— Ambiguous  Phbases- Interpretation  by  Partib^. 

Where  the  contract  employs  words  and  phrases  of  doubtful  or  ambiguous  mesn- 
ing  and  application,  the  construction  placed  upon  it  by  the  parties  thereto  by  word 
and  acts,  especially  where  such  construction  has  been  acted  on  by  the  parties, 
should  prevail  over  any  mere  technical,  grammatical,  or  logical  interpretation;  but 
where  the  contract  is  free  from  ambiguity,  and  its  meaning  is  cloar  in  the  eye  of 
the  law,  such  mode  of  construction  is  inadmissible. 

i.  Bamb— Aorbbmbkt  to  Form  Ck>RpoRATioN. 

The  provision  of  the  contract  respecting  the  organization  of  the  subscribers  into 
a  corporation  in  no  wise  affected  the  assumption  of  the  subscribers  of  the  payment 
of  the  sum  of  $6,850.  That  was  a  matter  subsequent,  inter  aese,  as  to  the  subscrib- 
ers, as  to  how  their  interests  in  the  joint  Iproperty  afterwards  should  .be  held  tnd 
managed. 

6.  Alteration  of  Contract. 

When  said  contract  was  signed  by  the  first  four  subscribers  it  provided  for  the 
payment  in  cash  of  the  sum  subscribed  upon  the  completion  of  the  work.  After- 
wards, to  meet  the  requirement  of  subsequent  subscribers,  the  provision  was  in- 
terpolated, allowing  the  subscribers  to  pay  one  third  in  cash,  one  third  la  60  days, 
and  one  third  in  4  months  after  the  completion  of  work;  the  deferred  payments  to 
bear  8  per  cent,  interest  from  date.  HeLdy  that  where  there  are  several  parties  to 
an  instrument,  some  of  whom  have  executed  it,  and  in  the  progress  of  the  transso- 
tion  it  is  altered  as  to  some  who  have  not  signed  it,  without  the  knowledge  of  the 
first  signers,  but  not  in  a  part  affecting  the  liability  of  the  latter,- and  is  then  exe- 
cuted by  the  others,  the  contract  is  good  as  to  the  first  signers,  according  to  the 
terms  agreed  upon  by  them,  and  is  good  as  to  the  subsequent  signers,  ^th  the  a 
deridum  obligation. 

8.  Waiveb  and  Estoppel. 

Where  the  first  signers  of  the  contract  are  the  managing  oommittee  of  the  pro; 
erty,  with  whom  a  copy  of  such  contract,  after  all  the  subscribers  have  execute 
it,  is  left,  and  this  committee  afterwards  accept  the  property  from  the  contractoi 
as  completed  according  to  contract,  and  certify  that  the  contractors  are  entitled  1 
their  pay,  retain  and  mortgage  the  property  as  that  of  the  creamery  company,  heU 
that  all  the  subscribers  are  deemed  to  have  waived  such  alteration,  or,  at  least,  ai 
estopped  from  asserting  such  alteration. 
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7.  Sakg— Alteration  of  Mbmorandux. 

The  followiDg  memoraDdnm,  placed  opposite  the  name  of  one  of  said  snbacribers, 
**Only  responslDle  for  8  shares, "  is  to  be  regarded  as  a  part  of  hi«  undertaking,  and 

?[naliBes  the  contract  so  as  not  to  bind  him  for  a  greater  snm  than  three  shares, 
ts  subsequent  alteration  without  his  consent  would  discharge  him.    And,  haying 
paid  the  sum  subscribed  by  him,  he  is  not  estopped  by  the  subsequent  aooeptance 
of  the  work  from  pleading  such  alteration. 
(SyllabUM  by  the  CwirU) 

At  Law.     Action  by  Davis  &  Bankin  against  L.  W.  Shafer  and  others 
to  recover  money  under  a  contract.     Judgment  for  plaintiifs* 
Mann  &  TaUmtty  for  plaintiffs. 
Goode  &  OravenSy  for  defendants. 

Philips,  District  Judge.  This  is  an  action  by  plaintiffs,  a  firm  doing 
business  at  the  city  of  Chicago  under  the  name  of  Davis  &  Rankin,  to  re- 
cover a  balance  due  on  the  following  contract: 

''Ck)NTRAGT    AND    SPECIFICATIONS    FOR    COMBINED    BUTTEB    AND    CHBBSB 

Factouy  of  Centbifuoal  Power  and  Machinery. 

''We,  Davis  &  Bankin,  party  of  the  first  part,  hereby  agree  with  the  under* 
signed  subscribers  hereto,  party  of  the  second  part,  to  build,  erect,  complete, 
and  equip  for  said  party  of  the  second  part  a  combined  butter  and  cheese  fac- 
tory, at  or  near  Greenfield,  Dade  county,  Missouri,  as  follows,  to  wit:  Said 
building  shall  be  constructed  and  finished  in  substantial  accordance  with  the 
specifications  hereon,  in  a  thorough  and  workmanlike  manner.  The  engine, 
boiler,  and  all  other  machinery  and  fixtures  shall  be  properly  set  up,  and  shall 
be  in  good  running  order,  before  the  party  of  the  second  part  shall  be  required 
to  pay  for  said  factory.  The  parties  of  the  second  part  do  hereby  agree  to 
furnish  at  their  own  expense  suitable  land  for  said  building,  together  with 
sufficient  water  on  said  lot  for  the  use  of  the  business,  and  they  shall  be  cred- 
ited therefor,  as  a  payment  on  this  contract,  the  sum  of  two  hundred  dollars, 
(0200.00;)  and  it  is  further  understood  that,  in  case  the  said  second  party 
shall  fail  to  furnish  said  land  and  water  within  ten  days  after  the  execution 
of  this  contract,  then  the  said  Davis  &  Bankin,  at  their  option,  may  furnish 
the  said  land  and  water.  Davis  &  Bankin  further  agree  to  provide  and  keep 
hired  at  the  expense  of  the  stockholders  an  experienced  butter  and  cheese 
maker  for  one  year,  if  desired.  The  above  building  is  to  have  a  capacity  for 
handling  16,000  to  20,000  pounds  of  milk  per  day.  Said  Davis  &  Bankin 
agree  to  erect  said  butter  and  cheese  factory  as  set  forth  by  the  above  specifi- 
cations for  sixty-eight  hundred  and  fifty  (#6,850)  dollars  payable  in  cash, 
or  note  as  follows:  One  third  cash  when  factory  is  completed;  one  third  in 
secured  notes,  due  sixty  days  after  factory  is  completed;  one  third  in  secured 
notes,  due  sixty  days  after  factory  is  completed.  Notes  to  draw  8  per  cent, 
interest  from  date.  We.  the  subscribers,  agree  to  pay  the  above  amount  for 
said  butter  and  cheese  factory  when  completed  according  to  said  specifica- 
tions. Said  building  to  be  completed  in  ninety  days  or  thereabout  after  the 
above  amount  ($6,850)  is  subscribed.  As  soon  as  the  above  amount  of  ($6,850) 
is  subscribed,  or  in  a  reasonable  time  thereafter,  the  said  subscribers  agree  to 
incorporate  under  the  laws  of  the  state,  as  therein  provided,  fixing  the  aggre- 
gate amount  of  the  stock  at  not  less  than  $6,850.00,  to  be  divided  into  shares 
of  6100  each,  said  share  or  shares  as  above  stated  to  be  issued  to  the  sub- 
scribers hereto  in  proportion  to  their  paid-up  interest  lierein.  It  is  hereby 
understood  that  Davis  &  Bankin  will  not  be  responsible  for  any  pledge  or 
promise  made  by  their  agents  or  represent itives  that  do  not  appear  in  this 
contract,  and  made  a  part  thereof  either  in  printing  or  writing.    Por  a  faith* 
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f ul  performance  of  our  respective  parts  of  the  contract  we  bind  ourselves,  our 
heirs,  executors,  administrators,  and  assigns. 
"Executed  this,  the  third  day  of  August.  1889. 


"Names  of  Subscribers. 


No.  of  Shares. 


Amount  of  Stock, 
after  Incorporation.' 


The  aggregate  of  the  sums  subscribed  was  about  $7,000.  Over  $4,000 
of  this  subscription  was  paid  to  the  plaintiffs,  and  on  the  failure  to  pay 
the  balance  of  the  $6,850  this  suit  was  brought. 

The  answers  adnait  the  execution  of  the  contract,  and  its  completion 
and  performance  by  the  plaintififs  according  to  the  specifications,  and  its 
acceptance  by  the  defendants,  who  still  hold  and  are  operating  the  plant, 
as  a  voluntary  association,  without  having  incorporated  as  the  contract 
contemplated.  They  interpose  as  a  special  defense:  Rr^j  that  the  con- 
tract is  only  several,  and  that  both  by  its  terms  and  the  understanding 
of  the  parties  thereto  the  subscribers  were  to  be  bound  only  to  the  ex- 
tent of  the  sums  subscribed  by  them,  which  sums  varied  from  one  to 
three  hundred  dollars.  And,  second^  that  the  contract  when  signed  by 
them  had  in  it  a  blank  space  between  the  words,  "sixty-eight  hundred 
and  fifty  dollars,  payable  in  cash,"  and  the  words  following,  "We,  the 
subscribers,  hereto  agree  to  pay  the  above  amount,"  etc. ;  and  the  follow- 
ing words:  "Or  note  as  foUows:  One  third  cash  when  factory  is  com- 
pleted, one  third  in  secured  notes  due  sixty  days  after  factory  is  com- 
pleted, one  third  in  secured  notes  due  four  months  after  factory  is  com- 
pleted, notes  to  draw  8^  interest  from  date," — are  alleged  to  have  been 
inserted  in  this  blank  space  after  the  execution  of  the  contract.  And, 
thirds  that  plaintiffs,  by  their  declarations  and  acts,  treated  the  contract 
as  several,  and  not  as  a  joint  obligation.  And,  fourth,  that  the  defend- 
ants afterwards,  for  a  valuable  consideration,  executed  a  release  to  the 
defendants  from  their  joint  obligation  to  pay  the  whole  of  the  contract 
price  on  condition  of  their  paying  the  single  amount  of  their  respective 
subscriptions.  And  the  defendants  Jacobs  &  Co.  plead  further  that  at 
the  time  of  making  their  subscription  they  wrote  after  the  "$300,"  sub- 
scribed by  them,  the  words,  "only  responsible  for  3  shares."  The  repli- 
cation took  issue  oh  the  new  matters  thus  pleaded.  By  stipulation  of 
parties  a  jury  was  waived,  and  the  case  submitted  to  the  court  for  trial. 

The  first  question  of  prime  importance  is  as  to  the  purport  of  the  con- 
tract. Does  it  impose  a  joint  and  several  obligation  on  the  8ubscril)ers 
to  pay  the  whole  contract  price,  or  are  they  bound  only  severally  to  the 
extent  of  the  sums  respectively  subscribed  by  thern?  To  answer  this 
question  is  only  to  read  the  contract.  It  declares  in  the  opening  para- 
graph that  it  is  an  agreement  of  "Davis  <t  Rankin,  parties  of  the  first 
part,  *  *  *  with  the  undersigned  subscribers  hereto,  parties  of  the 
second  part."  Then:  "The  parties  of  the  second  part  do  hereby  agree 
to  furnish  at  their  own  expense  suitable  land  for  such  building,  together 
with  sufficient  water  on  said  lot  for  the  use  of  the  business,  and  they 
shall  be  credited  therefor,  as  a  payment  on  this  contract,  the  sum  of 
$200."    This  provision  clearly  sho>ws  that  it  was  a  joint  undertaking. 
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The  subscribers,  the  parties  of  the  second  part,  as  one  act,  at  the  expense 
of  all,  were  to  furnish  the  land  and  water,  and  as  one  person  were  to  re- 
ceive credit  for  the  $200,  and  not  each  an  aliquot  part,  proportionate  to 
the  amount  by  him  subscribed .  Then  comes  the  following  clause :  "  We, 
the  subscribers,  agree  to  pay  the  above  amount  for  said  butter  and 
cheese  factory  when  completed  according  to  specifications."  There  is  no 
ambiguity,  no  conceivable  uncertainty  about  it.  It  is  a  plain,  explicit, 
unconditional  promise,  for  an  expressed  valuable  consideration,  to  pay 
to  Davis  &  Rankin  "the  above  amount,"  which  is  $6,850.  It  could  not 
well  be  more  direct  and  positive.  And  by  express  provision  of  the  stat- 
ute the  contract  is  joint  and  several.  Rev.  St.  Mo.  §  2384.  Upon  what 
recognized  principle  of  law,  then,  can  defendants  stand  for  their  conten- 
tion that  it  was  the  intent  and  understanding  of  the  parties  that  the  de- 
fendants were  to  be  bound  only  to  the  extent  of  the  amount  of  subscrip- 
tion set  opposite  their  respective  names?  It  is  elementary  and  unyielding 
law  that  "  when  parties  have  deliberately  put  their  engagements  into 
writing,  in  such  terms  as  import  a  legal  obligation,  without  any  uncer- 
tainty as  to  the  object  or  extent  of  such  engagement,  it  is  conclusively 
presumed  that  the  whole  engagement  of  the  parties,  and  the  extent  and 
manner  of  their  undertaking,  was  reduced  to  writing;  and  all  oral  testi- 
mony of  a  previous  colloquium  between  the  parties,  or  of  conversation  or 
declarations  at  the  time  when  it  was  completed  or  afterwards,  as  it  would 
tend  in  many  instances  to  substitute  a  new  and  different  contract  for  the 
one  which  was  really  agreed  upon,  to  the  prejudice,  possibly,  of  one  of 
the  parties,  is  rejected."     1  Greenl.  Ev.  §  275. 

Phillips  thus  succinctly  states  the  rule: 

''It  is  a  general  rule  that  extrinsic  evidence  cannot  be  admitted  to  contra- 
dict, add  to,  subtract  from,  or  vary  a  written  instrument."  2  Phil.  Ev. 
(Edw.  Ed.)  637. 

Nor  is  it  competent  for  either  of  the  parties  to  prove  aliunde  how  a 
written  contract  was  understood  by  either  of  the  parties  in  an  action  at 
law  in  the  absence  of  vitiating  fraud.  Bunce  v.  Beck,  43  Mo.  266;  Bige- 
low  V.  CoUamore,  6  Cush.  226;  Harper  v.  Gilbert,  Id.  417;  Ooidd  v.  Lead 
Co.,  9  Cush.  338-345;  Michael  v.  Insurance  Co.,  17  Mo.  App.  23;  Burresa 
V.  Blair,  61  Mo.  133.  The  observation  of  Judge  Taylor  in  Smith  v. 
Willianis,  1  Murph.  430,  is  quite  applicable: 

'*The  first  reflection  that  occurs  to  the  mind  upon  the  statement  of  the 
question,  independent  of  any  technical  rules,  is  that  the  parties,  by  making  a 
written  memorial  of  their  transaction,  have  impliedly  agreed  that,  In  the 
event  of  any  future  misunderstanding,  that  writing  shall  be  referred  to  as  the 
proof  of  their  act  and  intention;  that  such  obligations  as  arise  from  the  paper 
•by  just  construction  or  legal  intendment  shall  be  valid  and  compulsory  on 
them,  but  that  they  will  not  subject  themselves  to  any  stipulations  beyond 
the  contract,  because,  if  they  meant  to  be  bound  by  any  such,  they  might 
have  added  them  to  the  writing,  and  thus  have  given  them  a  clearness,  a 
force  and  direction,  which  they  could  not  have  by  being  trusted  to  the  mem- 
ory of  a  witness." 

No  statements  made  by  agents  while  soliciting  parties  to  sign  the  con- 
tract as  to  how  they  understood  its  provisions,  or  even  had  they  gone 
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SO  far  as  to  say  that  the  subscribers  would  not  be  required  to  pay  more 
than  the  sum*  subscribed  by  each,  could  in  this  action  control  the  ex- 
plicit provision  of  the  written  instrument  bitiding  them  for  the  payment 
of  a  given  sum.  Wakefield  v.  Stedman^  12  Pick.  662;  Hakei  v.  HottMdn^ 
23  Vt.  232;  Paddock  v.  BarOeU,  (Iowa,)  25  N.  W.  Rep.  907;  Manufacture 
ing  Go,  v.  Hale^  (Kan.)  17  Pac.  Rep.  601.  The  subsequent  provision 
of  the  written  contract  respecting  the  organization  of  the  concern  and  its 
erection  into  a  business  corporation  under  the  state  law  in  no  wise 
affected  the  liability  of  the  defendants  for  their  already  expressed  assump- 
tion of  payment  of  the  contract  price  of  $6,850.  That  was  a  matter 
subsequent,  inter  seae,  as  to  the  subscribers,  as  to  how  their  interests  and 
rights  in  and  tothejoint  property  thus  acquired  should  be  secured,  fixed, 
and  managed*  It  was  upon  the  basis,  among  themselves,  as  stockhold- 
ers to  the  extent  of  the  sums  paid  by  them  in  the  corporate  property  and 
its  eai;nings.  On  its  organization  the  stockholder  would  become  liable 
for  the  debts  subsequently  contracted  by  it  to  the  extent  only  of  his  un- 
paid stock.  Failing  to  organize  as  a  corporation,  the  promoters  of  the 
scheme — the  subscribers — would,  inter  «g,  be  a  joint  stock  association, 
and,  as  to  creditors  of  the  concern,  they  might  be  held  as  partners. 
Martin  v.  FewaU,  79  Mo.  401;  Smith  v.  Warden,  86  Mo.  382;  Pettis  v. 
Atkins,  60  111.  454;  Bigdow  v.  Gregory,  73  Dl.  197;  Wdls  v.  Gates,  18 
Barb.  554.  The  heading  to  the  subscription  list  appended  to  the  con- 
tract is  significant.  "Amount  of  stock  after  incorporation,'*  shows  that 
the  subscriber  did  not  become  such  stockholder  until  after  incorporation, 
and  that  the  subsequent  act  depended  upon  himself,  beyond  the  control 
of  the  plaintifis. 

Strenuous  effort  was  made  at  the  trial  by  defendants  to  show  that  by 
the  subsequent  acts  and  declarations  of  plaintiffis'  agents,  while  trying  to 
collect  the  subscription,  in  taking  notes  from  individual  subscribers  for 
the  amount  of  their  subscriptions  and  the  like,  they  placed  upon  the 
contract  their  own  interpretation,  that  it  was  not  designed  to  hold  the 
subscribers  for  a  sum  greater  than  the  amount  of  stock  subscribed. 
Such  evidence  would  be  competent  if  suited  to  the  case.  Where  the 
contract  in  question  employs  words  or  terms  of  doubtful  or  ambiguous 
meaning  and  application,  the  meaning  and  application  given  them  by 
the  parties  to  the  contract  and  acted  on  by  them  should  prevail  over  any 
technical,  grammatical,  or  logical  interpretation  of  the  words  and  phrases. 
But  where  the  contract  is  free  from  ambiguity,  and  "its  nleaning  is  dear 
in  the  eye  of  the  law,"  such  evidence  is  clearly  incompetent.  Railroad 
Co.  V.  !ZWm6k,  10  Wall.  367;  Michael  v.  Insurance  Go.,  17  Mo.  App.  23; 
Chrisman  v.  Hodges,  75  Mo.  413;  Miller  v.  Dunlap,  22  Mo.  App.  97.  . 
Rightfully  understood,  there  was  no  legal  or  moral  incompatibility  in  the 
claim  of  plaintifis  that  these  defendants  are  bound  for  the  unpaid  balance 
of  the  debt,  and  their  efforts  to  collect  the  individual  subscriptions  by 
taking  notes  or  otherwise  as  best  they  could.  The  circumstances  attend- 
ing the  organization  of  such  an  enterprise  contemplate  that  its  success 
depends  upon  the  subscription  of  enough  stock  to  pay  for  the  plant, 
without  which  no  single  subscriber  would  enter  into  it.     It  interests  the 
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contractors,  therefore,  to  obtain  the  requisite  amount  of  subscription; 
and  the  usual  course  of  proceeding  in  inaugurating  such  enterprises  is  for 
the  contractors  to  collect  and  receive  such  subscriptions  to  an  amount 
sufficient  to  pay  the  contract  price.  This  course  accommodates  the  sub- 
scribers. The  conduct  of  the  subscribers,  indeed,  invited  the  plaintiffs 
to  this  course.  The  correspondence  in  evidence  between  the  plaintiffs 
and  their  agent  on  the  ground  at  Greenfield  shows  that  up  to  the  day 
when  the  work  was  completed,  and  the  same  was  accepted  by  defend- 
ants' committee  as  satisfactory,  no  complaint  was  made  by  defendants, 
or  any  objection  made  to  the  payment  of  the  sums  subscribed  by  them. 
This  correspondence,  which  is  a  part  of  the  res  gestss,  shows  that  when 
pay  day  came  trouble  came.  Some  paid,  while  the  minority  shirked, 
skulked,  and  refused.  It  was  the  policy,  as  it  was  to  the  interests  of 
plaintiffs,  who  were  largely  engaged  through  the  country  in  inaugurating 
like  industrial  enterprises,  to  avoid  friction,  delay,  and  litigation.  The 
letters  show  that  plaintiffs,  from  their  business  house  in  Chicago,  were 
solicitous  that  their  collecting  agent  should  settle  with  the' subscribers  on 
any  reasonable  terras  which  would  obtain  the  money  due  them,  and  even 
submitted  to  delays  and  discounts.  For  defendants  now  to  take  shelter 
in  these  acts  to  escape  their  expressed  undertaking,  is  to  seek  to  take  ad- 
vantage of  their  own  wrong. 

As  to  the  alteration  of  the  contract.  It  is  important  to  ascertain  the 
facts  pertaining  to  this  issue  before  discussing  the  law,  as  it  will  eliminate 
some  of  the  propositions  contended  for  by  counsel.  Without  reviewing 
in  detail  this  evidence,  the  conclusion  reached  on  the  whole  evidence 
and  attendant  circumstances  is  that,  when  the  contract  was  signed  by 
the  first  four  subscribers,  L.  W.  Shafer,  Jacobs  &  Co.,  Harper  &  Co., 
and  John  A.  Davis,  the  words  alleged  in  the  answer  to  have  been  writ- 
ten in  the.  blank  space  were  not  then  written  therein,  (the  other  parts  of 
the  contract  being  on  printed  form;)  but  they  were  inserted  before  the 
other  parties  signed  it.  I  base  this  conclusion  upon  the  fair  and  reason- 
able deduction  from  Mr.  Davis'  testimony.  He  undertook  to  assist 
plaintiffs'  agent  in  securing  the  names,  and  went  around  with  him  to  so- 
licit and  influence  subscribers.  He  testified  that  at  once  they  encoun- 
tered the  objection  to  the  provision  in  the  contract  for  a  cash  payment, 
and  he  stated  to  the  agent  that  in  the  condition  of  the  people  (gen- 
erally farmers)  to  whom  they  must  look,  cash  payments  would  be  an  ob- 
stacle, and  provision  should  be  made  for  time,  etc.;  and  it  was  a  fact 
quite  noticeable  to  the  court  at  the  trial  that  many  of  the  unadvised  de- 
fendants on  the  witness  stand  testified  about  something  being  said  by 
the  agent  as  to  part  cash  and  time  on  the  balance,  while  denying  that  it 
was  in  the  contract.  And  Mr.  Jacobs  stated  on  cross-examination  that 
the  writing  was  not  in  the  contract  when  he  signed  it,  and  that  he  first 
noticed  it  in  there  after  three  or  four  had  signed  it.  Superadded  to 
which,  is  this  potential  fact:  For  what  conceivable  reason,  consistent 
with  business  sense  and  the  instinct  of  self-interest,  could  plaintiffs  or 
their  agent  have  inserted  such  a  clause  after  the  parties  had  signed  the 
contract?  As  it  then  stood  they  were  obligated  to  pay  in  cash  on  the 
v.50F.no.9— 49 
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completion  of  the  work,  whereas  by  the  interpolation  they  would  be  re- 
quired to  pay  only  one  third  cash,  and  have  60  days  and  four  months 
extension  on  the  balance.  With  or  without  the  provision,  any  sub- 
scriber could  pay  the  cash,  and  with  it  he  could  have  time  if  desired. 
No  advantage  to  the  obligees  is  apparent,  and  no  wrong  to  the  obligors 
was  done  by  the  imputed  insertion.  There  is  the  absence  of  any  rea- 
sonable motive  for  plaintiffs  to  make  said  interpolation  without  defend- 
ants' knowledge  or  consent.  Furthermore,  the  evidence  shows  that  the 
subscribers  committed  the  matter  of  the  contract  and  this  property  to 
the  management  of  an  executive  committee  composed  of  four  of  their 
number,  three  of  whom — Davis,  Shafer,  and  Harper — were  the  parties 
who  signed  the  contract  before  the  interlineation  was  made.  When  the 
subscription  list,  in  its  present  form,  was  completed,  a  copy  thereof  was 
left  with  defendants'  committee,  where  it  has  ever  since  remained.  In 
August  of  that  year  this  committee,  on  behalf  of  the  association,  certi- 
fied to  the  plaintifis  that  they  had  selected  and  procured  the  tract  of 
land  upon  which  to  erect  "the  combined  butter  and  cheese  factory,"  and 
recommended  the  plaintiffs  'Ho  proceed  to  erect  said  combined  butter 
and  cheese  factory  thereon  according  to  our  contract  with  you."  On 
November  1,  1889,  after  they  had  this  copy  of  the  contract  of  subscrip- 
tion, this  same  committee,  "for  Greenfield  Butter  &  Cheese  Factory 
Company"  certified  to  the  plaintiffs,  "in  behalf  of  and  for  the  stock- 
holders of  the  Greenfield  Butter  &  Cheese  Factory  Company  of  Green- 
field, state  of  Missouri,"  that  the  plaintiffs,  contractors  as  aforesaid,, 
had  "completed  the  same  according  to  contract  and  specification,  so 
far  as  we,  with  our  inexperience,  are  able  to  ascertain.  And  we  do 
hereby  accept  the  same,  and  recommend  that  Davis  &  Rankin,  con- 
tractors, be  paid  for  same  according  to  the  terms  of  contract  with  them, 
as  soon  as  a  practical  test  shall  be  made  showing  the  manufacture  of 
butter  and  cheese,  and  136  feet  of  additional  piping  for  pump  shall  be 
furnished."  These  conditions  having  been  complied  with  on  the  part 
of  the  plaintiffs,  on  the  18th  day  of  November,  1889,  this  committee 
issued  to  plaintiffs  an  unconditional  certificate,  stating  that  they  had 
"completed  the  same  according  to  the  contract  and  to  our  satisfaction, 
and  we  do  hereb}^  accept  the  same,  and  recommend  that  Davis  &  Ran- 
kin, contractors,  be  paid  for  same  in  accordance  with  our  contract  with 
them."  This  committee  for  the  subscribers  thereupon  took  possession 
of  the  property,  have  ever  since  held  it,  and  have  mortgaged  it  for  debt. 
The  only  objection  ever  interposed  by  any  of  them  up  to  the  time  when 
called  upon  for  settlement  was  that  they  wished  to  be  released  individ- 
ually from  any  further  liability  on  payment  of  their  respective  subscrip- 
tions; and,  among  them,  they  have  since  paid  over  $4,000  of  this  sum. 
If  the  question  were  rea  integral  it  would  be  difficult  to  discover  any 
sound  reason  or  ethics  for  discharging  either  the  first  or  second  set  of 
subscribers  from  their  obligation  to  paj^  The  second  set  are  clearly  inr 
dividually  bound,  because  the  insertion  antedated  their  subscription; 
the  first  four  signers,  because  the  interlineation  was  neither  intended  to 
defraud  themi  nor  did  it  work  to  them  any  harm,  nor  did  it  secure  anjr 
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advantages  to  the  obligees.  The  contract,  as  signed  by  them,  was  com- 
plete, unconditional,  binding  them  to  pay  cash  on  the  completion  of  the 
work.  That  right  remains  to  them,  and  the  only  effect  of  the  added 
provision  was  to  give  them  the  option  of  other  terms  of  payment.  No 
such  change,  made  without  evil  intent,  and  working  no  injury  to  the 
obligee,  and  securing  no  advantage  to  the  obligor,  ought,  in  m}'  judg- 
ment, to  be  deemed  material.  The  rule  of  damnum  absque  injwia  ought 
to  be  applied  to  such  case.  The  authorities  in  this  state  are  otherwise. 
But  courts  have,  from  sheer  force  of  reason  and  common  sense,  (which 
is  the  surest  basis  of  justice,)  felt  constrained  to  temper  the  rigor  of  the 
rule  against  alterations  to  the  extent  that  ''where  there  are  several  par- 
ties to  an  indenture,  some  of  whom  have  executed  it,  and  in  the  prog- 
ress of  the  transaction  it  is  altered  as  to  those  who  have  not  signed  it, 
without  the  knowledge  of  those  who  have,  but  yet  in  a  part  not  at  all 
affecting  the  latter,  and  then  is  executed  by  the  residue,  it  is  good  as  to 
all."  1  Greenl.  Ev.  par.  568;  1  Add.  Cont.  par.  389;  Doe  v.  Bingham^ 
4  Barn.  &  Aid.  672;  Hibblewhitev.McMarine.Q  Mees.  &W.  208;  HaU  v. 
Chandless,  4  Bing.  123.  So  it  has  been  held  that,  where  a  mortgagor 
altered  a  mortgage  after  it  was  signed  by  his  comortgagor,  without  tho 
latter's  knowledge  or  consent,  by  inserting  therein  a  description  of  other 
property,  the  mortgage  was  valid  as  to  both.  It  was  good  as  to  the  first 
mortgagor  as  to  the  property  described  therein  when  he  signed  it,  and  it 
bound  the  second  mortgagor  as  to  the  additional  property  as  well  as  to 
the  other  property.  Van  Horn  v.  BeU,  11  Iowa,  465.  So  here  the  con- 
tract was  complete  when  the  first  four  subscribers  signed  it,  but  in  the 
progress  of  its  execution  an  alteration  wits  made  to  meet  the  require- 
ments of  other  parties,  which  merely  extended  to  them  the  privilege  of 
other  terms  of  payment  without  affecting  any  existing  right  of  the  first 
obligors.  It  seems  to  me  that  it  is  a  fit  case  for  the  application  of  the 
maxim  vM  eadem  est  ratio,  eadem  est  lex.  But,  waiving  this  proposition 
of  law,  the  facts  hereinbefore  recited,  as  to  the  acceptance  of  the  prop- 
erty upon  the  completion  of  the  contract,  the  retention  of  the  property 
and  dealing  with  it  as  their  own,  clearly  constituted  a  waiver  and  estop- 
pel combined.  Shafer,  Harper,  and  Davis  waived  it  when  they  accepted 
the  building,  machinery,  and  work.  They  ratified  the  contract  through 
the  executive  committee,  to  whom  the  matter  was  intrusted  by  the  sub- 
scribers, when  they  took  possession  of  the  building  for  the  association, 
and  they  created  a  fatal  estoppel  by  occupying  it,  treating  and  dealing 
with  it  as  their  own.  As  said  by  Chitty,  J.,  in  Be  Cheskam^  31  Ch. 
Div.  473: 

'*  A  man  shall  not  be  allowed  to  approbate  and  reprobate.  If  he  approbatoi 
he  shall  do  all  in  his  power  to  confirm  the  instrument  which  he  approbates. 
*  *  *  If  a  man  approbate  his  obligation,  he  is  confined  to  his  adopting  thn 
instrument  as  a  whole,  and  abandoning  everything  inconsistent  with  it." 

See  Evans  v.  Foreman,  60  Mo.  449;  Bibb  v.  Means,  61  Mo.  289;  Gu/ 
fey  r.  O'Reiley,  88  Mo.  429;  Austin  v.  Laring,  63  Mo.  22,  23;  Green  v. 
Railroad  Co.,  82  Mo.  653-659;  Brovm  v.  Wright,  25  Mo.  App.  54;  Im- 
boden  v.  iTisurance  Cb.,  81  Mo.  App.  821;  Mayor  v.  8onnd)om,  113  N« 
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Y.  423,  21  N.  E.  Rep.  121;  Walker  v.  Mxdvean,  76  HI.  18;  EapaJeev. 
Stewarty  27  N.  Y.  310;  Lh^  v.  Wynkoop,  74  Pa.  St.  800;  Rau  v.  IAOa 
Rock,  34  Ark.  803. 

There  is  amply  sufiBcient  in  the  pleadings  to  present  this  issue.  The 
petition  avers  and  the  answers  admit  the  acceptance  of  the  work.  And 
it  is  specificall}^  pleaded  in  the  reply  that  said  alteration  in  the  contract 
was  'Hhere  at  the  time  defendants  accepted  the  said  creamery,  took  the 
deed  to  said  property,  and  assumed  the  control  of  the  same,  and  that  the 
same  was  well  known  to  the  defendants."  It  is  the  legal  effect  of  the 
facts  pleaded,  rather  than  the  designation  given  them  by  the  pleader,  on 
which  the  law  administers  relief.  Qreenwood  v.  Insurance  Co.,  27  Mo. 
App.  417;  Olden  v.  Hendrick,  100  Mo.  634,  13  S.  W.  Rep.  821. 

There  is  no  inconsistency  in  fact  or  law  between  plaintiffs'  denial  of 
making  the  alleged  alteration  in  the  contract,  and  then  alleging  that  de- 
fendants by  their  conduct  and  acts  bad  waived  or  ratified  the  act,  or  had 
created  an  estoppel.  The  contrary  rule  is  a  relic  of  barbarism  in  prac- 
tice, by  which  justice  was  subordinated  to  form.  Nelson  v.  Brodkack, 
44  Mo.  698;  PcOrick  v.  Qadighi  Co.,  17  Mo.  App.  462;  McChrmick  v. 
Kaye,  41  Mo.  App.  263.  The  observation  of  Sherwood,  J.,  in  Bavkv. 
Armstrong,  62  Mo.  66,  is  to  be  understood  with  reference  to  the  state  of 
facts  under  consideration.  The  reply  only  tendered  the  issue  of  no  al- 
teration, without  pleading  any  fact  which  would  constitute  a  waiver  or 
estoppel. 

As  to  the  release  pleaded  in  the  answers,  it  is  only  necessary  to  state 
the  facts  to  show  that  it  is  without  merit.  After  the  plaintiffs  bad  kept 
and  performed  the  contract  o^  their  part,  the  duty  and  obligation  de- 
volved on  defendants  to  pay  the  contract  price.  They  declined  to  do 
so,  however,  unless  plaintiffs  would  yield  to  their  contention  that  the 
undertaking  was  that  each  subscriber  was  bound  only  to  the  extent  of 
the  stock  subscribed,  and  unless  the  plaintiffs  would  also  waive  their 
right  to  file  a  mechanic's  lien.  Even  had  the  agent  been  authorized 
thereto,  the  release  would  be  inoperative.  It  is  not  predicated  of 
any  new,  valuable  consideration,  and  as  such  it  is  a  mere  nudum  pcuy 
turn.  When  a  contract  "has  become  executed  wholly  or  in  part  by  the 
passage  of  a  consideration  it  cannot  be  discharged  by  a  simple  agreement, 
but  only  by  performance  of  its  terms,  by  a  release  under  seal,  or  by  an 
accord  and  satisfaction."  Faster  v.  Dawher,  6  Exch.  839;  3  Amer.  & 
Eug.  Enc.  Law,  p.  890,  §  66.  "It  is  an  old  rule  of  the  common  law 
that  the  payment  of  a  sum  less  than  that  which  is  due  cannot  operate 
as  a  satisfaction  of  the  debt."  Id.  p.  895,  §  67.  The  facts  of  this  case 
do  not  bring  this  release  within  the  bounds  of  the  rule  respecting  the 
compromise  of  doubtful  claims  or  the  settlement  of  rights  in  a  disputa- 
ble contract.  Aside  from  this,  the  agent,  Burr,  had  no  authority  from 
plaintiffs  to  execute  such  a  paper.  By  the  contract  itself  it  is  stipulated 
"that  Davis  &  Rankin  will  not  be  responsible  for  any  pledge  or  promise 
made  by  their  agents  or  representatives  that  do  not  appear  in  this  cour 
tract,  and  made  a  part  thereof,  either  in  printing  or  writing,"  Parties 
are  presumed  to  know  the  law.     A  collecting  agent  possesses  only  lim- 
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ited  aathority.  As  such  he  has  no  implied  power  to  com  promise  debts 
or  execute  such  a  release.  Coming  v.  Strong^  1  Cart.  (Tnd.)  829;  Ward  v. 
Evans,  2  Ld.  Raym.  928;  Sykes  v.  Giles,  5  Mees.  &  W.  645;  Miller  v.  Ed- 
mondstini,  8  Blackf.  291 ;  McHany  v.  Schenck,  88  111.  857;  PraU  v.  £7.  S.,  8 
Nott  &  Hunt.  106;  Story,  Ag.  (9th  Ed.)  §  99;  Buchmlter  v.  Oraig,  56 
Mo.  71;  Greenwood  v.  Bumes^  50  Mo.  52.  The  managing  committee  for 
defendants  were  advised  by  this  agent  when  they  demanded  such  release 
that  he  had  never  done  such  a  thing,  and  that  he  would  communicate  with 
his  principals.  Accordingly  he  did  write  to  them  on  the  8th  day  of 
November,  1889,  in  which  he  stated  that  the  company  had  had  a  meet- 
ing and  advised  the  subscribers  not  to  pay  until  the  machinery  was 
tested,  and  until  plaintiffs  would  give  them  something  to  show  that  they 
would  look  to  each  subscriber  for  what  he  subscribed  and  no  more,  and 
unless  the  plaintiffs  would  not  file  a  lien  on  the  building.  To  this  letter 
plaintiffs  replied  on  the  11th  day  of  November,  1889,  in  which  the  agent 
was  authorized  to  concede  the  defendants  the  release  against  a  mechanic's 
lien,  "as  they  [defendants]  are  amply  responsible,  and,  if  they  would 
force  us  to  give  it  to  them  before  they  would  settle,  it  would  not  be  worth 
anything  anyhow."  No  authority  was  given  the  agent  to  execute  a  re- 
lease beyond  the  matter  of  the  mechanic's  lien.  Instead  of  demanding 
to  see  the  agent's  written  authority,  after  being  advised  that  he  would 
write  to  the  plaintiffs,  the  committee  accepted  the  mere  parol  statement 
of  the  agent.  They  could  not  thus  bind  the  principals.  Story,  Ag.  §  72; 
WHson  v.  Railroad  Co.,  114  N.  Y.  487,  21  N.  E.  Rep.  1015;  Gair  v. 
Tattle^  49  Fed.  Rep.  198,  (opinion  recently  filed  in  this  court.)  Neither 
the  agency  nor  the  extent  of  authority  can  be  established  by  proof  of  the 
imputed  agent's  declarations  and  acts.  Andersonv.  Vdmery  83  Mo.  406; 
Fougue  v.  Burgess,  71  Mo.  889. 

The  only  remaining  issue  is  the  defense  interposed  by  Jacobs  A  Co., 
as  to  the  allegation  of  the  memorandum  placed  opposite  their  name 
on  the  subscription  list.  I  credit  the  testimony  of  Mr.  Jacobs,  to 
the  effect  that  at  the  time  of  the  execution  of  the  instrument  the  words 
"only  responsible  for  8  shares"  were  written  in  pencil  just  after  the  fig- 
ures "300,"  which  represented  the  value  of  the  shares  subscribed  by 
them.  Such  memorandum  or  addendum  belongs  to  the  "four  corners" 
of  the  instrument,  and  is  as  much  an  integral  part  of  it  as  if  it  had  been 
inserted  in  the  body  of  the  contract.  "If  such  memoranda  are  at  the 
foot  or  on  the  back  of  a  note  or  other  instrument  when  executed,  they 
constitute  a  part  of  the  contract."  Bay  v.  Skrader,  60  Miss.  330;  War^ 
rington  v.  Early,  2  El.  &  Bl.  763;  Wait  v.  Pomercyy,  20  Mich.  425; 
Whedock  v.  Freeman,  13  Pick.  165;  Railroad  Co.  v.  Atkison,  17  Mo.  App. 
494;  Railroad  Co.  v.  Levy,  Id.  504,  505;  Burchfield  v.  Moore,  25  Eng. 
Law  &  Eq.  128.  These  words,  then,  are  to  be  construed  as  if  they  had 
been  inserted  immediately  alter  the  chief  clause  obligating  the  parties  of: 
the  second  part  to  pay  the  contract  price  of  $6,850.  What,  then,  would 
be  their  legal  import?  For  what  purpose  were  they  employed,  except 
to  qualify  the  extent  to  which  Jacobs  &  Co.  proposed  by  their  signature 
to  be  bound?     It  would  be  strained  and  overtechnical  to  say  that  as 
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they  used  the  words  "3  shares"  they  intended  only  to  place  a  limit  on 
their  responsibility  as  shareholders,  and,  as  they  would  not  become  such 
until  after  incorporation,  the  term  should  be  restrained  to  the  subject- 
matter,  rather  than  be  extended  to  the  general  undertaking  in  the 
body  of  the  contract.  There  could  be  no  motive  nor  sensible  object  in 
•  employing  such  words  as  a  limitation  alone  on  their  responsibility  as  to 
the  other  shareholders,  as  in  no  event  could  the  shareholders  be  bound 
inter  se  or  to  general  creditors  for  a  greater  sum  than  the  amount  of  their 
shares.  Mr.  Jacobs  testified  that  after  reading  the  contract  his  appre- 
hension was  that  it  bound  each  subscriber  for  the  whole  sum,  and  that 
he  so  stated  to  the  agent,  and  wrote  the  words  of  qualification  for  his 
protection  against  such  construction.  When  the  plaintiffs,  through  their 
agents,  accepted  the  paper  with  this  memorandum,  they  took  it  as  a 
part  of  the  contract  of  Jacobs  &  Co.,  and  are  bound  thereby.  There  is 
no  repugnancy  between  the  general  clause  binding  the  subscribers  to  the 
payment  of  the  entire  sum  and  the  limitation  as  to  Jacobs  &  Co.  It  was 
a  contract  inter  partes^  being  executed  successively  by  the  parties  of  the 
second  part.  When  handed  to  Jacobs  &  Co.  for  signature,  the  transac- 
tion, as  to  them,  is  to  be  viewed  as  if  they  had  interpolated  the  words 
before  signing:  "But  as  to  Jacobs  &  Co.  it  is  understood  that  they  are 
bound  only  to  the  extent  of  $300."  In  respect  to  the  alleged  alteration 
of  this  memorandum,  it  is  sufficient  to  say  that  the  words  are  somewhat 
blurred,  but  sufficient  of  them  remains  to  satisfy  my  mind  that  they 
were  there.  The  answer  does  not  aver  that  plaintiff's  made  the  deface- 
ment, nor  does  the  evidence  show  by  whom  it  was  done,  or  how  it  oc- 
curred. If  altered  by  the  plaintiffs,  it  operated  to  discharge  Jacobs  & 
Co. ;  if  done  while  in  possession  of  plaintiffs,  it  devolved  on  them  to  ex- 
plain it.  The  act  of  Jacobs  &  Co.  in  placing  this  qualification  on  their 
liability  is  a  suggestive  answer  to  the  contention  of  counsel  that  it  was 
the  common  understanding  of  the  subscribers  at  the  time  of  the  execu- 
tion of  the  contract  that  they  were  only  to  be  severally  bound  to  the  ex- 
tent of  the  shares  respectively  subscrbed  by  them.  The  very  fact  that 
Jacobs  &  Co.,  who  were  the  second  signers  of  the  contract,  saw  the  sweep- 
ing terms  of  the  obligation  before  their  eyes,  and  placed  such  memo- 
randum opposite  their  name,  was  sufficient  to  put  every  subsequent 
signer  on  his  guard.  It  was  a  warning  signboard  to  them.  The  argu- 
ment of  counsel  that  the  subsequent  signers  should  be  deemed  to  have 
regarded  this  memorandum  as  equally  applicable  to  themselves  is  not 
even  plausible.  The  very  reverse  is  the  only  reasonable  inference*  After 
being  thus  warned  by  the  precautionary  action  of  Jacobs  &  Co.  in  pla- 
cing their  names  to  the  instrument  without  any  qualification,  theconclv 
sion  is  inevitable  that  they  swallowed  the  whole  obligation.  It  follow 
that  as  to  all  the  defendants  duly  served  or  appearing  hereto,  except  a 
to  Jacobs  &  Co.,  the  issues  are  found  for  the  plaintifiGs.  Judgment  ac 
cordingly. 
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Anderson  v.  Eileb  d  oL 
{drcuU  C&urt  cf  AppecOa^  TMrd  dftmlt    liny  «,  1809l) 

L  PATBHTB  lOB  lKVBNTXON»— LlOEKfiB. 

A  person  who  had  produced  mantelt  of  a  new  design  sold  two  of  them  to  a  man- 
nfacturer,  who  avowed  an  intention  to  use  them  as  copies.  Held  that,  although 
the  sale  was  at  the  usual  price,  it  must  be  considered  as  equivalent  to  a  consent  that 
the  manufacturer  might  use  the  design,  and  the  inventor,  having  subsequently  ob- 
tained a  patent,  oould  hot  sue  the  manufacturer  or  his  customers  for  infringement. 
1.  Sake. 

It  was  immaterial  that  the  inventor  sold  only  upon  the  manufacturer's  assertion 
that  he  would  purchase  elsewherei  it  appearing  the  nMmtels  were  on  sale  by  others. 

46  Fed.  Rep.  737,  affirmed. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania. 

In  Equity.  Suit  by  William  Anderson  against  Eiler,  Breitwieser  A 
Co.,  for  infringement  of  a  patent.  The  bill  was  dismissedi  and  com- 
plainant appeals.     Affirmed. 

W.  L.  Pierce,  for  appellant. 

James  Aylward  Decdin,  for  appellees. 

Before  Acheson,  Circuit  Judge,  and  Butleb  and  GRBSNy  District 
Judges. 

Butler,  District  Judge.  The  suit  is  for  infringement  of  letters  patent 
No.  19,827,  granted  to  William  Anderson,  June  23,  1890,  ''for  designs 
for  mantels."  The  mantels  sold  by  the  respondents  are  made  after  the 
complainant's  design,  and  are  covered  by  his  patent.  They  were  pur- 
chased from  Mershon,  Brown  &  Co.,  who  made  them.  Several  defenses 
are  set  up,  among  them  a  license  in  Mershon,  Brown  &  Co.;  and  as  we 
think  this  is  sustained  by  the  proofs,  we  need  not  consider  any  other* 

It  appears  that  Mershon,  Brown  &  Co.,  who  are  manufacturers  of 
mantels,  wishing  to  use  this  design,  (not  then  patented)  purchased  from 
Mr.  Anderson  (through  an  agent)  two  of  his  mantels,  as  samples,  for 
this  purpose.  The  agent  explicitly  informed  him  of  their  object  in  the 
proposed  purchase,  as  the  proofs  show,  and  as  he  admits.  He  thus  sold 
the  mantels  with  knowledge  that  the  only  object  in  purchasing  was  to 
copy  and  use  his  design,  and  did  it  without  objecting  to  the  use  con- 
templated. The  inference  is  therefore,  we  think,  irresistible  that  he 
consented  to  this  use.  Whether  he  actually  consented  or  not,  how- 
ever, the  circumstances  estop  his  denial.  His  sOence  at  the  time  closes 
his  mouth.  If  he  did  not  mean  to  consent  he  should  have  said  so. 
Such  denial  now,  and  a  recovery  of  damages  for  Infringement,  would 
constitute  a  fraud.  It  is  true  that  the  sum  paid  for  the  mantels  was  not 
large;  no  more  than  the  usual  price  for  their  common  use.  Whether  it 
was  disproportioned  to  the  value  of  the  special  use  mentioned  depends 
upon  the  question  whether  a  monopoly  in  the  design  was  then  contem- 
plated  by  either  party.  Clearly  Mershon,  Brown  &  Co.  did  not  contem- 
plate it.     They  supposed  the  design  was  open  to  the  pubUc,  and  ¥irto- 
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ally  declared  so  at  the  time.  Whether  Mr.  Anderson  then  Intended  ap- 
plying for  a  patent  is  not  clear.  He  did  subseqnently ,  though  somewhat 
tardily,  apply.  But  whether  the  sum  was  disproportioned  to  the  value 
of  the  special  use  is  not  important,  in  view  of  the  fact  that  this  use  was 
distinctly  in  the  minds  of  both  parties,  and  that  the  money  was  paid  and 
received  on  the  basis  of  it. 

We  do  not  see  any  force  in  the  suggestion  that  Mr.  Anderson  was  con- 
strained to  sell  by  reason  of  Mershon,  Brown  &  Co.'s  assertion  that  they 
could  and  would  purchase  elsewhere,  for  the  purpose  contemplated, 
if  he  refused.  No  deceit  or  force  was  employed.  The  assertion  was 
true;  others  were  selling  the  mantels.  He  was  left  free  to  sell  or  refuse. 
It  may  be  implied  from  the  evidence  that  he  hesitated,  and  considered 
the  consequences  before  deciding.  He  must  have  known  that  if  he  re- 
fused, and  the  samples  were  obtained  elsewhere  and  his  rights  violated, 
the  law  would  afford  him  protection;  and  the  fact  that  he  did  so  hesitate 
and  consider  before  selling  lends  additional  strength  to  the  inference  that 
he  consented  to  the  use  contemplated,  in  consideration  of  the  price  r^ 
ceived. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 


pAiNB  V.  Snowdbn. 

iCirouU  Court  of  Appeals,  Third  CirouU.    April  29, 1808.) 

DxBieK  Patbhts— Noysi;rT--CHAiit  Backs. 

Design  patent  No.  13,405,  issued  November  14, 1SS8,  to  Henry  H.  Paine  for  a  d^ 
sign  for  common  round  bow-back  chairs,  consisting  in  the  upper  part  of  the  bovr 
and  rounds  provided  with  a  sheet  of  suitable  material,  as  wood,  Sent  to  oonform 
to  the  curvature  of  the  bow-back  and  rounds,  leaving  the  rounds  between  the 
sheet  and  seat  exposed.  Is  void  lor  want  of  novelty.    Affirming  46  Fed.  Bep.  1S9. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

In  Equity.  Suit  by  Henry  H.  Paine  against  William  H.  Snowdea 
for  infringement  of  a  patent.  The  bill  was  dismissed  below,  (46  Fed. 
Rep.  189,)  and  complainant  appeals.     Affirmed. 

Horace  Fettity  for  appellant. 

H,  T.  Fenton^  for  appellee. 

Before  Acheson,  Circuit  Judge,  and  Wales  and  Green,  District  Judges, 

AcHESON,  Circuit  Judge.  This  was  a  suit  in  equity  for  the  infringe- 
ment of  letters  patent  dated  November  14,  1882,  granted  to  Henry  H. 
Paine,  the  complainant  below  and  appellant,  for  a  design  for 'chairs. 
The  patent  has  four  claims.     The  first  and  leading  daim  is  as  follows: 

**(!)  The  improved  design  for  common  round  bow-back  chairs,  consisting 
in  tiie  upper  part  of  the  bow  and  rounds  provided  with  a  sheet  of  suitable 
materia],  as  wood,  bent  to  conform  to  the  curvature  of  said  bow-back  aod 
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roands,  leaving  the  rounds  between  said  sheet  and  seat  exposed,  substan- 
tially as  and  for  the  purpose  specified. " 

The  second  claim  differs  from  the  first  only  in  providing  that  the 
back  piece  or  sheet  shall  be  perforated  wood.  The  third  claim  is  like 
the  second,  but  calls  for  a  perforated  wood  seat  also.  The  fourth  claim 
is  the  same  as  the  first,  with  the  addition  of  "ornamental  nails''  to  secure 
the  "curved  perforated  back  piece  "  to  the  bow  and  rounds.  In  his  speci- 
fication the  patentee  states: 

'*!  prefer  to  curve  the  bottom  of  the  plate,  £»  to  improve  the  design;  but, 
if  desired,  it  may  be  made  perfectly  straight/' 

He  further  says: 

"The  depth  of  the  plate  may  be  varied,  and  also  its  ornamentation;  my  in- 
vention comprehending,  broadly,  the  design  when  such  a  plate  is  arranged 
on  the  upper  part  of  the  bow  and  rounds,  leaving  the  lower  parts  of  the  same 
exposed." 

The  plate,  E,  is  the  sheet  or  back  piece  mentioned  in  the  claims.  The 
sheet  or  back  piecet  shown  in  the  patent  drawing  has  a  scalloped  lower 
edge,  and  ornamentally  arranged  perforations;  but  it  is  quite  clear  that 
the  patent  was  not  intended  to  be  confined,  and  is  not  confined,  to  the 
configuration  or  ornamentation  there  shown.  Moreover,  as  we  have' 
seen,  the  depth  of  the  plate  or  back  piece  "may  be  varied  "  at  pleasure, 
and,  indeed,  under  the  terms  of  the  claims,  may  be  extended  any  dis- 
tance down  the  back  of  the  chair,  provided,  only,  there  is  some  exposure 
of  the  lower  parts  of  the  bow  and  rounds.  Certainly,  as  a  patent  for  a 
design, — a  production  intended  mainly  to  appeal  to  the  eye,— the  patent 
in  suit  has  a  remarkable  scope.  But  the  court  below  having  held  that,' 
in  view  of  the  prior  state  of  the  art,  the  patent  was  destitute  of  invention, ' 
we  will  confine  ourselves  to  the  single  inquiry  whether  that  conclusion 
was  correct.  ! 

It  appears  that  prior  to  1882  Grardner  &  Co.  manufactured  and  sold 
in  the  city  of  New  York  veneers,  chairs,  and  settees.  Their  illustrative 
catalogue,  issued  and  distributed  in  June,  1882,  is  an  exhibit  in  the 
case,  and  it  is  shown  that  the  cuts  therein  contained  are  true  representa- 
tions of  the  chairs  which  they  manufactured  and  sold  long  before  the 
date  of  Paine's  alleged  invention.  Those  chairs  were  of  different  forms, 
styles,  and  sizes.  The  variety  was  great.  Some  of  the  chairs  had  curved 
backs,  to  conform  to  the  shape  of  the  human  body.  The  chairs  were 
provided  with  perforated  veneer  seats.  They  also  had  pieces  of  perfora- 
ted veneer,  of  various  shapes  and  of  ornamental  appearance,  fastened  by 
nails  to  the  backs  of  the  chairs,  and  in  the  instances  where  the  backs 
were  curved  the  back  pieces  of  veneer  were  fitted  so  as  to  conform  to  the 
curvatures.  Sometimes  the  veneer  back  was  continuous  with  the  seat, 
an  unbroken  piece  of  perforated  veneer  being  used  for  the  purpose.  In 
other  instances  the  perforated  veneer  back  piece  and  the  seat  piece  were 
separate. 

Now,  it  is  true  that,  among  the  Gardner  illustrations,  we  do  not  find 
the  common  bow-backed  chair;  but  everything  else  disclosed  by  Paine's 
patent  is  there  to  be  seen.     However,  the  bow-backed  chair — ^that  is,  a 
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chair  having  a  continuous  piece  bent  to  form  the  sides  and  top  of  the 
back,  both  ends  being  fastened  in  the  seat — was  old.  Did  it,  then,  in 
view  of  what  had  already  been  done,  require  inventive  genius,  of  any 
order,  to  apply  to  the  curved  back  of  such  a  chair  a  piece  of  perforated 
veneer  or  sheet  of  other  flexible  material?  The  court  below  ruled  that 
it  did  not,  and  in  that  judgment  we  entirely  concur. 

But,  besides  the  proofs  already  discussed,  this  record  contains  as  an 
exhibit  a  patent.  No.  179,721,  granted  on  July  11,  1876,  to  Michael 
Ohmer,  for  an  improvement  in  chairs.  The  illustrative  drawing  of  that 
patent  shows  a  common  bow-back  chair,  with  a  wooden  back  piece  secured 
by  screws  against  the  front  of  the  top  of  the  bow,  and  leaving  the  lower 
parts  of  the  rounds  exposed.  Under  the  ruling  in  Gorham  Cb.  v.  White^ 
14  Wall.  611,  the  conclusion,  we  think,  is  well  warranted  that  Ohmer'a 
chair  back  and  Paine's  design  are  substantially  identical  in  appearance. 
But,  at  any  rate,  when  the  Ohmer  chair  back  is  added  to  the  other 
proofs  touching  the  prior  state  of  the  art,  it  becomes  clear,  beyond  any 
sort  of  doubt,  that  Paine's  design  possesses  no  patentable  novelty.  We 
are  altogether  satisfied  with  the  result  reached  in  the  court  below,  and 
accordingly  the  decree  dismissing  the  bill  is  affirmed. 


(ToNSUMBBs'  Gas  Co.  of  Danville  v.  American  Eleotric  Construo- 

TioN  Co.  ,  Limited. 

(drcutt  Court  of  Appeals,  Third  Circuit    April  22, 1882.) 

1.  Affidavit  of  Defense— Action  on  Written  Contract— Parol  Aorbembnt. 

Ad  affidavit  of  defense  to  an  action  on  a  written  contract  to  recover  the  price  of 
an  electric  light  plant  alleged  that  plaintiff  had  agreed,  at  the  time  the  contract 
was  made,  to  execute  a  satisfactory  bond  indemnifying  defendant  against  suits  for 
infringement  of  certain  patents,  but  had  failed  to  execute  such  a  bond.  The  writ- 
ten contract  contained  no  provision  for  indemnity,  and  the  st&davit  neither  alleged 
that  such  provision  was  omitted  by  fraud  or  mistake,  nor  that  defendant  was  induced 
to  execute  the  written  contract  by  reason  of  the  alleged  parol  agreement.  Beld, 
that  it  must  be  presumed  that  the  agreement  for  a  bond  was  verbal,  and,  as  evi- 
dence thereof  would  be  inadmissible,  the  affidavit  was  Insufficient.  47  Fed.  Bepi 
43,  affirmed. 

2.  Same— Infringement  of  Patent— Claim  for  Damages. 

A  purchaser  of  a  machine  who  has  had  the  undisturbed  use  and  possession  thereof 
cannot,  in  the  absence  of  fraud,  withhold  the  purchase  price  because  of  an  alleged 
liability  on  his  part  to  a  patentee  for  infrinfrement  of  his  rights  in  the  use  of  the 
property.    47  Fed.  Rep.  43,  affirmed. 
8.  Same— Vague  and  Indefinite  Allegations. 

The  general  allegations  that  plaintiff  ^  had  not  complied  with  the  oontraot, "  and 
that  defendant  *^\xm  already  been  ^ut  to  grest  delay  and  exposure  and  damages,  to 
the  amount  of  ten  thousand  dollars, "  were  too  vague,  indefinite,  and  nnoertain  to 
present  a  sufficient  defense.    47  Fed.  Rep.  48,  affirmed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania. 

Action  by  the  American  Electric  Construction  Conapany,  Limited, 
against  the  Consumers'  Gas  Company  of  Danville.     An  affidavit  of  de- 
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fense  was  adjudged  insufficient,  (47  Fed.  Rep.  43,)  and  defendant  brings 
error.     Affirmed. 

James  Scarlett^  for  plaintiff  in  error. 

G.  E.  Morgan,  for  defendant  in  error. 

Before  Acheson,  Circuit  Judp:e,  and  Butler  and  Green,  District 
Judges. 

Acheson,  Circuit  Judge.  An  affidavit  of  defense  is  insufficient  to 
prevent  judgment,  unless  it  sets  forth  all  the  facts  necessary  to  constitute 
a  substantial  defense.  Mere  general  averments  amounting  to  legal  conclu- 
sions will  not  do.  The  specific  lacts  must  be  stated,  so  that  the  court 
may  draw  the  proper  conclusions.  Nothing  should  be  left  to  conjec- 
ture, for  that  which  is  not  stated  must  be  taken  not  to  exist.  These 
principles  have  been  repeatedly  declared  and  enforced.  Bryar  v.  Harri- 
son,  37  Pa.  St.  233;  Marsh  v.  Marshall,  53  Pa.  St.  396^  Peck  v.  Jones, 
70  Pa.  St.  83;  Asa^j  v.  Lieber,  92  Pa.  St.  377. 

The  action  here  was  to  recover  a  balance  alleged  to  be  due  to  the  plain- 
tiff below  from  the  defendant  upon  a  written  contract,  dated  July  6, 1888, 
whereby  the  plaintiff  company  agreed  to  furnish  and  set  up  at  the  works 
of  the  defendant  company  certain  machinery  and  "appliances  for  an  elec- 
tric light  plant,  and  also  to  construct  certain  circuits  of  poles  and  wires 
upon  specified  terms.  A  copy  of  the  contract  was  attached  to  the  affi- 
davit of  claim ,  and  also  a  particular  statement  of  the  plaintiff's  account, 
^with  the  credits  to  which  the  defendant  was  entitled,  and  performance 
by  the  plaintiff  was  distinctly  averred.  The  affidavit  of  claim  was  com- 
plete. It  was  then  incumbent  upon  the  defendant  to  file  an  affidavit 
setting  forth  specifically,  and  with  reasonable  certainty,  the  grounds  of 
defense.  The  court  below  decided  that  the  affidavit  of  defense  filed  was 
insufficient  to  prevent  judgment,  and,  after  careful  consideration,  we  have 
reached  the  same  conclusion. 

As  regards  the  Conard  claim,  it  is  quite  evident  that  credit  therefor 
was  actually  given  to  the  defendant  in  the  plaintiff's  statement  of  account 
filed,  with  a  slight  error  in  amount,  which  the  court  below  corrected. 
This  was  not  seriously  controverted  upon  the  argument  in  this  court. 

No  valid  defense  was  disclosed  by  the  allegations  in  the  defendant's 
affidavit  that,  at  the  time  the  written  contract  was  entered  into,  the 
plaintiff  agreed  with  the  defendant  to  fully  indemnify  and  save  it  harm- 
less as  against  any  and  all  demands  and  claims  under  or  growing  out  of 
letters  patent  of  the  United  States,  and  against  any  and  all  suits  for  the 
infringement  thereof,  by  reason  of  its  use  of  the  electric  light  plant,  or 
an}^  of  its  parts,  erected  by  the  plaintiff  under  said  contract,  and  to  give 
to  the  defendant,  on  demand,  a  good,  sufficient,  and  satisfactory  bond 
so  to  do;  that  the  plaintiff,  in  recognition  of  this  obligation,  tendered  to 
the  defendant  a  bond,  which  was  not  acceptable  to  and  was  not  accepted 
by  the  defendant,  as  it  was  neither  good,  sufficient,  nor  satisfactory  to 
indemnify  and  save  harmless  the  defendant;  and  that  the  plaintiff  failed, 
on  demand,  to  give  to  the  defendant  such  a  bond  as  it  agreed  to  do.  No 
provision  whatever  for  indemnity  is  to  be  found  in  the  written  contract 
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8ued  on,  nor  is  it  averred  in  the  affidavit  of  defense  that  such  provision 
was  omitted  therefrom  by  fraud,  accident,  or  mistake.  Now,  as  it  is  not 
alleged  that  the  agreement  with  respect  to  indemnity  was  in  writing,  it 
must  be  taken  to  have  been  by  parol.  A  writing  will  not  be  assumed  to 
exist,  in  the  absence  of  express  averment  of  the  fact.  Marsh  v.  MarshaUj 
supra.  Moreover,  if  the  alleged  collateral  agreement  was  in  writing,  the 
defendant  was  bound  to  annex  a  copy  to  its  affidavit.  Erie  City  v.  BuUer^ 
120  Pa.  St.  874,  14  Ad.  Rep.  153;  WHlard  v.  Reed,  132  Pa.  St.  6,  18 
Atl.  Rep.  921.  It  follows,  therefore,  that  without  any  averment  of  fraud, 
accident,  or  mistake,  the  defendant  fought,  by  means  of  a  parol  agree- 
ment made  contemporaneously  with  the  written  contract,  and  as  a  part 
of  the  transaction,  materially  to  vary  the  written  contract,  and  to  intro- 
duce therein  an  entirely  new  stipulation,  changing  the  plaintiff's  liability 
under  its  implied  warranty  of  title,  and  imposing  upon  it  an  additional 
obligation.  Plainly,  this  defense  would  contravene  the  rule,  so  often 
enforced  by  the  supreme  court  of  the  United  States,  that,  in  the  absence 
of  fraud,  accident,  or  mistake,  it  must  be  conclusively  presumed  that  the 
written  contract  contains  the  whole  engagement  of  the  parties.  Broion 
V.  Spofford,  95  U.  S.  474;  Bast  v.  Bank,  101  U.  S.  93;  Richardscm  v. 
Hardvnck,  106  U.  S.  252,  254,  1  Sup.  Ct.  Rep.  213.  In  Pennsylvania, 
although  there  has  been  some  relaxation  of  this  rule,  it  must  neverthe- 
less appear  that  the  party  who  sets  up  the  oral  promise  or  undertaking  I 
was  induced  thereby  to  sign  the  written  contract.  PhUlips  v.  Meity,  106  j 
Pa.  St.  536;  Wanner  v.  Landis,  187  Pa.  St.  61,  20  Ail.  Rep.  950;  Sidney  \ 
School  Fumiiure  Co.  v.  Warsaw  School  Dist.,  130  Pa.  St.  76,  18  Atl.  Rep. 
604.  But  the  affidavit  of  defense  here  contains  no  allegation  that  the  | 
defendant  was  induced,  by  reason  of  the  alleged  parol  agreement,  to  ex- 
ecute the  written  contract.  Under  the  Pennsylvania  decisions,  then,  the 
defense  set  up  is  clearly  inadmissible. 

Such  being  our  conclusion,  we  need  express  no  opinion  upon  the  ques- 
tion whether,  under  the  collateral  parol  agreement  stated,  it  was  enough 
for  the  defendant  simply  to  allege  that  the  tendered  bond  was  not  good, 
sufficient,  or  satisfactory,  without  assigning  any  specific  reason  why  it 
was  not.  It  may  be  here  added  that,  if  the  fact  of  tender  could  be 
regarded  as  an  admission  against  the  plaintiff,  it  would  be  an  admission 
merely  that  the  defendant  was  entitled  to  such  a  bond  as  the  plaintiff 
offered  and  the  defendant  declined. 

That  part  of  the  defendant's  affidavit  which  asserts  that  a  certain 
named  patentee  has  served  the  defendant  with  notice  of  a  claim  for  dam- 
ages for  infringement  of  letters  patent  by  the  defendant's  use  of  the  ma- 
chinery and  appliances  furnished  to  it  by  the  plaintiff,  and  that  by  such 
use  the  defendant  is  also  liable  to  another  patentee,  affords  no  ground  of 
defense  to  this  action.  A  purchaser  of  property,  who  has'had  the  full 
use  and  enjoyment  of  the  same,  and  is  in  the  undisturbed  possession 
thereof,  in  the  absence  of  fraud,  cannot  withhold  the  purchase  price  be- 
cause a  third  person  claims  to  have  a  superior  titiethereto,  or  an  adverse 
right  therein,  and  threatens  to  bring  suit  to  enforce  the  same,  or  because 
of  an  alleged  liability  on  the  part  of  the  purchaser  to  a  patentee  for  an 


Digitized  by 


Google 


THE  ROBERT  B.  KING.  781 

infringement  of  letters  parent,  by  reason  of  the  use  of  the  property. 
TFaiMscr  v.  Truly,  17  How.  584,  585;  Krumbhaar  v.  Birch^  83  Pa.  St. 
426;  Geist  v.  Stier,  134  Pa.  St.  216,  19  Atl.  Rep.  505. 

Finally,  the  general  allegations,  without  further  specification,  that  the 
plaintiff  "has  not  complied  with  its  contract,''and  that  the  defendant  "has 
already  been  put  to  great  delay  and  exposure  and  damages  to  the  amount 
of  ten  thousand  dollars,"  are  altogether  too  vague,  indefinite,  and  uncer- 
tain, as  the  authorities  cited  at  the  opening  of  this  opinion  demonstrate. 
The  court  below  was  entirely  right  in  holding  that  the  aflSdavit  of  defense 
was  insuflScient,  and  in  entering  judgment  for  the  plaintiff. 

Judgment  affirmed. 


Thb  Robert  B.  Kma. 

The  Mary  Lymburneb. 

(IHtftrict  Court,  P.  MaasachtLsetta.    Hay  81, 1899.) 

Ooixision^Saii.  Vessels  Bbating-^Dutt  to  Run  Out  Taok. 

Two  schooners  were  sailing  in  the  same  genera]  direction,  dosehauled  on  the  port 
taok.  The  swifter  vessel,  the  K.,  passed  the  other,  the  L.,  to  leeward,  and  then 
came  about  on  the  starboard  tack,  and  was  struck  before  she  had  fairly  gathered 
headway.  There  was  sea  room  enough  for  the  K.  to  have  oontinuetl  further  on  her 
port  tack.  Held,  that  the  L.  had  the  right  to  assume  that  the  other  vessel  would 
beat  out  her  tack,  and  that  for  her  failure  to  do  so  the  K.  was  liable. 

In  Admiralty.     Cross  libels  for  collision. 

Frederic  Dodge  and  Edward  S.  Dodge,  for  the  Mary  Lymbumer, 

Thomas  J.  Morrison,  for  the  Robert  B.  King. 

Nelson,  District  Judge.  These  cases  are  cross  libels  for  collision  be- 
tween the  schooner  Robert  B.  King  and  the  schooner  Mary  Lymbumer. 
The  collision  occurred  on  the  afternoon  of  December  12,  1891,  near 
Bishop  and  Clerks  light,  on  Nantucket  shoals.  The  weather  was  fine. 
They  were  both  small  coasting  schooners,  laden  with  lumber,  with  high 
deck  loads,  and  were  bound  to  the  westward.  They  were  running  in 
the  same  general  direction,  with  all  lower  sails  set,  closehauled  on  the 
port  tack,  and  were  beating  into  Hyannis  harbor  against  a  head  wind 
for  shelter,  the  King  being  to  the  leeward.  The  Lym burner  was  going 
about  live  knots.  The  King  was  sailing  faster  than  the  Lymbumer,  and 
having  passed  her  to  leeward,  came  in  stays  to  go  about  on  the  opposite 
tack,  thereby  ranging  across  the  bows  of  the  Lymbumer  and  getting  di- 
rectly in  her  course.  After  she  began  to  fill  away  and  before  she  had 
fairly  gathered  headway,  she  was  struck  by  the  Lymbumer  with  a  square 
blow  at  the  main  rigging  on  the  port  side.  Upon  these  facts  the  conclu- 
sion is  inevitable  that  the  collision  was  caused  by  the  King's  luffing  across 
the  bows  of  the  Lymbumer  in  such  close  proximity  as  to  render  it  im- 
T>ossible  for  the  Lymbumer  to  avoid  the  collision  by  any  change  of  course. 
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The  claim  of  the  King  is  that  she  had  passed  the  Lymburner  from  a 
quarter  to  half  a  mile  before  she  began  to  make  her  tack.  But  all  the 
circumstances  of  the  case  point  the  other  way.  The  evidence  on  the 
part  of  the  Lymburner  is  that  the  coming  in  stays  by  the  King  was  im- 
mediately seen  by  those  in  charge  of  the  Lymburner,  and  her  helm  was 
instantly  put  hard  up,  and  her  mainsheel  let  go,  in  the  hope  of  causing  her 
to  fall  off  and  go  under  the  stern  of  the  King,  which  was  the  only  possible  way 
of  avoiding  or  lessening  the  force  of  the  impending  blow,  and  though  the 
Lymburner  fell  off  somewhat,  yet  there  was  not  time  or  room  to  go  clear. 
I  am  -satisfied  that  this  is  a  correct  statement  of  what  occurred,  and  that 
the  claim  of  the  King  that  there  was  sufficient  room  is  wrong.  The  King 
further  claims  that  she  was  then  getting  into  shoal  water,  and  was 
obliged  to  go  about  for  her  own  safety.  This  belief  of  her  master  was 
undoubtedly  the  reason  of  his  going  about  when  he  did,  but  he  was 
mistaken.  There  was  ample  room  for  her  to  proceed  much  further  to- 
wards the  shore  without  danger.  Her  master  lacked  in  experience  and 
was  unacquainted  with  the  navigation  at  this  point,  and  this  accounts  for 
the  disaster.  The  men  on  the  Lymburner  were  familiar  with  the  locality, 
and  had  the  right  to  assume  that  the  King  would  run  out  her  course. 
The  change  by  the  latter  was  sudden  and  unexpected,  and  was  without 
excuse.  The  libel  against  the  Lymburner  is  dismissed  with  costs,  and 
in  the  libel  against  the  King  there  is  to  be  a  decree  for  the  libelants. 
Ordered  accordingly. 


The  General  G.  Mott. 

The  Laura  B. 

The  Lena. 

The  Howard  Smith. 

Demaris  v.  The  General  G.  Mott  et  al, 

(Circuit  Court  of  Appeals,  Third  Circuit    May  24, 1892.) 

CoLLTSTON— River  Na.viga.tion— Proper  Side  op  Cha.nnbi<. 

Two  steam  tugs,  the  L.  and  the  M.,  each  with  a  tow,  approached  each  other  nearly 
head  on,  by  night,  in  the  Delaware  river,  and  each  discovered  the  approach  of  the 
other  when  about  a  mile  apart.  Signals  of  one  whistle  were  exchanged  when  the 
.  vessels  were  about  one-half  a  mile  apart,  and  both  ported  their  helms.  The  coart 
found,  on  conflicting  evidence,  that  the  M.  was  on  the  proper  side  of  the  channel, 
and  could  not  have  gone  further  inshore,  owing  to  the  presence  of  anchored  vessels; 
that  the  L.  either  nad  gone  too  far  towards  the  wrong  shore  before  porting  her 
helm,  or  that  she  did  not  port  it  sufficiently, — and  henoe  Tield  that  for  the  ooUisioa 
between  the  two  tows  the  L.  was  solely  in  fault. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

In  Admiralty.  Libel  by  Charles  Demaris,  master  of  the  tug  Laura  B., 
and  bailee  of  the  barge  Lena  and  her  cargo,  against  the  tug  General  6 
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Mott  and  the  schooner  Howard  Smith,  for  collision.     Decree  below  dis- 
missing the  libel.     Affirmed. 

Edward  F.  Pugh  and  Henry  Flanders^  for  appellant* 

John  F.  Lewis^  for  the  General  G.  Mott. 

Alfred  Driver  J  for  the  Howard  Smith. 

Before  Agheson,  Circuit  Judge,  and  Wales  and  Green,  District  Judges. 

Wales,  District  Judge.  At  about  2  o'clock  on  the  morning  of  July 
27, 1889,  the  tug  Laura  B.  with  the  barge  Lena,  lashed  to  her  port  side, 
and  the  barge  May,  lashed  to  her  starboard  side,  both  barges  being  heavi* 
ly  loaded,  was  going  down  the  Delaware  river,  and  when  abreast  of  the 
Greenwich  piers,  on  the  western  side  of  the  river,  the  lights  of  a  tug  with 
a  tow  astern  were  seen  nearly  ahead,  at  the  distance  of  about  a  mile, 
which  lights  proved  to  be  upon  the  tug  General  G.  Mott,  having  in  tow 
the  schooner  Howard  Smith  astern  by  a  hawser.  The  night  was  cloudy, 
with  occasional  rain,  but  lights  were  easily  seen.  The  tide  was  high 
water  slack,  turning  to  ebb.  The  channel  at  this  point  is  from  300  to 
500  yards  wide.  The  tugs  discovered  each  other  at  the  same  time,  each 
having  the  other  on  its  port  bow;  the  Laura  B.  running  nearly  south  by 
west,  and  converging,  on  the  Mott's  course,  which  was  northeast  by  north. 
The  Mott  was  nearly  opposite  the  Gloucester  ferry,  and  on  the  starboard 
or  eastern  side  of  the  channel.  A  little  astern,  and  on  the  port  quarter 
of  the  Laura  B.,  the  ferryboat  Peej^less  was  coming  down  the  river;  and 
a  short  distance  ahead  of,  and  oil  the  starboard  bow  of,  the  Mott,  the 
ferryboat  Law  was  going  up  the  river.  On  the  eastern  side  of  the  chan- 
nel, a  little  above  the  ferry,  were  the  regulation  anchorage  grounds, 
where  two  steamers  were  lying  at  anchor,  and  beginning  to  swing  around 
with  the  tide.  The  specific  s^^ations  of  the  libel  are  that  the  Laura  B. 
was  heading  directly  down  the  river,  and  that  the  Mott,  with  her  tow, 
was  heading  up  the  river,  a  little  to  the  eastward;  that  when  the  tugs 
were  about  a  half  a  mile  apart  the  red  light  a]one  of  the  Mott  was  visible 
from  the  Laura  B.,  about  two  or  three  points  off  the  port  bow  of  the 
latter;  that  at  this  time  the  Mott  blew  one  whistle  to  indicate  that  she 
intended  to  go  to  the  eastward,  and  that  the  Laura  B.  replied,  with  a  like 
signal,  that  she  would  direct  her  course  to  the  westward,  at  the  same 
time  porting  her  wheel;  that  both  vessels  kept  on,  and  that  the  Laura 
B.  had  changed  her  course  about  two  points  to  the  westward,  when  the 
Mott  blew  two  whistles,  indicating  that  she  was  going  to  the  westward, ' 
and  immediately  changed  her  course  in  that  direction;  that  the  vessela 
were  then  quite  near  to  each  other;  that,  as  soon  as  the  libelant  saw  this 
movement  of  the  Mott,  he  blew  three  short  blasts,  and  rang  the  bell  for 
the  engineer  to  go  full  speed  astern;  that  by  this  time  the  person  in  charge 
of  the  Mott  saw  his  error,  ported  his  wheel,  and  endeavored  to  go  to  the 
eastward  again;  that  this  movement  was  unsuccessful,  for,  although  the 
Mott  herself  escaped  striking  the  Laura  B.  or  her  tow  by  steering  sud- 
denly to  the  starboard,  the  schooner  Smith,  coming  on  at  full  speed, 
struck  the  barge  Lena  on  the  starboard  side,  near  the  bow,  tearing  her 
loose  from  the  Laura  B.,  breaking  in  her  side,  and  sinking  her« 
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The  testimony  is  conflicting,  but  the  weight  of  the  evidence  contra- 
dicts the  allegations  of  the  libel.  There  may  have  been,  and  doubtless 
was,  some  confusion  of  signals,  arising  from  the  fact  that  the  Mott  had 
signaled  to  each  of  the  ferryboats  before  signaling  to  the  Laura  B.,  but 
it  does  not  appear  that  the  Laura  B.  was  misled  by  them,  because,  after 
porting  her  wheel  in  response  to  the  one  whistle  from  the  Mott,  she 
made  no  further  change  in  her  course.  According  to  the  libelant's  state- 
ment the  tugs  were  not  more  tlian  half  a  mile  apart  when  the  Mott  sig- 
naled that  she  was  going  to  the  eastward.  The  vessels  were  then  ap- 
proaching each  other  at  tne  rate  of  15  miles  an  hour,  and  it  is  diflacult 
to  conceive  what  motive  the  master  of  the  Mott  could  have  had  in  at- 
tempting to  make  the  erratic  movements  described  in  the  libel,  to  say 
nothing  of  the  improbability  of  such  movements  having  been  actually 
made  within  the  time  and  the  distance  that  intervened  between  the  sig- 
nal and  the  moment  of  the  collision.  The  impracticability  of  a  tug  with 
a  loaded  schooner  in  tow,  at  the  end  of  a  hawser  60  fathoms  in  length, 
making  the  zigzag  movements  attributed  to  the  Mott  in  such  a  short  period 
of  time  renders  this  charge  more  difficult  of  belief.  Even  if  the  Mott 
could  have  turned  her  own  bow  so  quickly  and  often,  it  does  not  follow  that 
she  could  have  pulled  her  tow  about  with  equal  facility.  The  Mott  was 
on  that  side  of  the  channel  where  she  had  the  right  to  be,  and  the  effort 
made  on  behalf  of  the  I^ura  B.  to  show  that  the  latter  was  on  the  west- 
em  side  of  the  channel  is  an  admission  that  it  was  her  duty  to  have  kept  ' 
her  course  on  that  side,  whereas  the  fact  that  the  Lena  sank  on  the  east 
side  of  the  mid-channel  demonstrates  that,  if  the  Laura  B.  had  ported 
her  helm  sufficiently  and  promptly,  she  would  have  gone  further  to  the 
westward,  and  have  avoided  the  collision.  Witnesses  on  board  of  the 
Mott,  and  others  who  were  on  the  Peerless  or  on  the  Law,  testified  that 
the  Mott  continued  her  course  as  far  to  the  eastward  as  was  practically 
safe,  under  the  circumstances,  and  that  she  did  not  make  the  tortuous 
movements  charged  by  the  libelant.  The  libelant  admits  that,  if  the 
Mott  had  kept  her  original  course,  there  would  have  been  no  eoUision; 
and  the  failure  to  prove  that  she  deviated  from  it  leaves  the  cause  of  the 
collision  unexplained,  except  on  the  theory  that  the  Laura  B.  had  gone 
too  far  to  the  eastward  before  porting  her  helm,  or  that  she  did  not  port 
it  sufficiently.  The  Mott  could  not  have  gone  further  to  the  eastward  , 
without  crowding  against  the  anchored  steamers,  nor  could  she  have  gone 
'around  them  without  endangering  her  tow.  There  was  ample  room  for  j 
the  Laura  B.  to  have  gone  to  the  westward,  and  there  was  no  necessity  j 
for  or  obligation  on  the  part  of  the  Mott  to  go  in  that  direction.  The  | 
case  against  the  schooner  was  not  insisted  on,  as  she  followed  in  the  | 
wake  of  her  tug.  The  decree  of  the  district  court,  dismissing  the  libel« 
is  therefore  affirmed. 
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DODLEY   B.  JOITES  Co,  d  ol,  V.  MuNGER  ImPBOVICD  CoTTON  MaCB. 

Manuv'g  Co. 

CCfrcutt  Court  of  AppeaUj  Fiffh  OCnottit    Kayao,  1808.) 

No.0. 

AmkUiVLE  Orders^Intsrlocutort  Dscrbs— iHJUNonoir  nr  Fatsnt  Oasm. 

A  decree  sustaining  the  validity  of  a  patent,  directing  a  perpetual  injunotloa 
against  its  infringement,  and  referring  the  cause  to  a  master  to  take  an  aocount,  is 
an  app^Jable  interlocutory  decree,  within  section  7  of  the  act  of  March  8, 1891: 
and  wnere,  on  appeal  therefrom,  the  cause  is  submitted  on  the  merits  without 
objection,  and  a  decree  is  rendered,  it  is  too  late  for  the  appellee  to  question  the 
court's  jurisdiction  by  a  motion  for  rehearini;. 

On  reheariDg.     For  fonner  report ,  see  49  Fed.  Rep.  61. 

Before  Pardee,  Circuit  Judge,  and  Locke  and  Bbuob,  District  Judges. 

Pardee,  Circuit  Judge.  This  cause  is  again  brought  before  the  court 
on  an  application  for  a  rehearing  and  upon  a  motion  to  vacate  all  pro- 
ceedings had  in  this  cause  in  this  court,  and  dismiss  the  appeal  hereim 
for  want  of  jurisdiction,  on  the  ground  that  the  decree  of  the  court 
below  sought  to  be  reviewed  in  this  case  was  neither  a  final  decree,  from 
which  an  appeal  would  lie  to  this  court  under  the  sixth  section  of  the 
judiciary  act  of  1891,  nor  yet  such  an  interlocutory  order  or  decree 
that  an  appeal  would  lie  under  the  seventh  section  of  the  said  act. 
.  The  case  was  heard  in  this  court  upon  the  merits  without  objection  on 
the  part  of  the  appellee,  and  without  a  critical  examination  on  the  part 
of  the  court  as  to  the  character  of  the  decree  appealed  firom.  In  £act| 
appellee  in  his  brief  expressly  states: 

'*It  is  the  desire  of  the  appellee  that  this  cause  be  heard  upon  its  merits, 
and  we  do  not,  therefore,  wish  to  take  advantage  of  any  irregularities  which 
may  have  occurred  in  bringing  the  case  up,  or  of  any  omission  to  assign  errors. 
*  *  *  As  the  case  stands,  it  must  be  substantially  treated  as  a  rehearing 
at  the  circuit,  and  for  this  reason  the  argument  is  more  diffusive  than  it 
otherwise  would  be,  as  it  involves  a  re-presentation  of  the  entire  case,  with- 
out any  direction  as  to  special  points  or  findings  by  the  court  below." 

An  examination  of  the  decree  rendered  by  the  court  below  shows 
that,  while  it  adjudges  the  validity  of  the  patent  sued  on  and  directs  an 
injunction  termed  ^^perpetual"  against  the  defendants  as  infringers,  it 
refers  the  matter  to  a  master  for  taking  an  account.  It  is  well  settled 
that  such  a  decree  is  not  a  final  decree  from  which  an  appeal  could 
be  taken,  or  of  which  this  court-  would  have  jurisdiction,  under  the 
sixth  section  of  the  judiciary  act  of  1891.  Iron  Cb.  y.  Martin^  132  U. 
8.  91,  10  Sup.  Ct.  Rep.  32,  and  cases  there  cited.  We  are,  however, 
of  the  opinion  that  it  is  an  interlocutory  decree  granting  an  injunction, 
from  which  an  appeal  would  lie  under  the  seventh  section  of  the  said 
judiciary  act. 

An  interlocutory  decree  is: 

''When  the  consideration  of  the  particular  question  to  be  determined,  or 
the  further  consideration  of  the  cause  generally*  is  reserved  till  a  future 
hearing."    Daniell,  Ch.  Pr.  (5th  £d.)  986. 
v.60F.no.lO— 60 
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Again: 

'*In  fact,  till  a  decree  has  been  enrolled,  and  thereby  become  a  record,  it  is 
liable  to  be  altered  by  the  court  itself,  upon  a  rehearing,  while  a  decree  which 
has  been  enrolled  is  not  susceptible  to  alteration,  except  by  the  house  of 
lords  or  by  bill  of  review.  For  this  reason  it  is  that  a  decree  which  has  not 
been  enrolled,  although  it  is,  in  its  nature,  a  final  decree,  is  considered  merely 
as  interlocutoiy,  and  cannot  be  pleaded  in  bar  to  another  suit  for  the  same 
matter."    Id.  1019. 

In  the  note  to  page  986,  supra,  the  subject  is  considerecl  at  some 
length,  to  the  effect  that  the  courts  have  not  laid  down  any  satisfactory 
definition  of  what  is  an  "interlocutory  decree."  It  is  said  that  the  diffi- 
culty is  in  the  subject  itself,  for,  by  various  gradations,  the  interlocu- 
tory decree  may  be  made  to  approach  the  final  decree  until  the  line  of 
discrimination  becomes  too  fine  to  be  readily  perceived.  It  is  further 
said  that  the  difficulty  has  been  increased  by  the  fact  that  the  definition 
of  a  final  decree  has  often  been  made  to  turn,  not  upon  the  nature  of 
the  determination,  but  upon  the  construction  of  the  statutes  regulating 
appeals.  An  allowance  of  an  appeal  from  an  interlocutory  _order  or 
decree,  granting  or  continuing  an  injunction  in  an  equity  cause  under 
the  seventh  section  of  the  judiciary  act  of  1891,  is  a  new  feature  of  the 
practice  in  the  United  States  courts.  Being  of  a  highly  remedial 
nature,  it  ought  to  be  construed  so  as  to  give  full  force  to  the  intention 
of  the  lawmaker.  The  mischief  to  be  remedied  by  the  act  was  that  in- 
junctions which  deprived  parties  of  the  possession  and  control  of  prop- 
erty, or  compelled  enforced  action  in  the  use  of  property,  were,  under 
the  practice  of  the  courts,  frequently  rendered  long  before  the  final  hear- 
ing in  the  case,  and  operated,  to  a  great  extent,  in  the  nature  of  execu- 
tion before  judgment.  This  mischief  was  as  great  in  patent  cases,  where 
parties  on  hearings  preliminary  to  the  final  decree  were  enjoined  pending 
long  and  tedious  examinations  in  the  matter  solely  of  accounting,  as  in 
any  other  cases  of  preliminary  injunction.  The  case  of  Richmond  v.  At- 
wood,  decided  in  the  first  circuit,  and  reported  in  48  Fed.  Rep.  910,  was 
a  case  on  all  fours  with  the  present  one,  and  therein  the  court  took  and 
exercised  jurisdiction,  apparently  without  question.  The  suit  was  one 
for  an  infringement  of  letters  patent  wherein  an  appeal  was  taken  from 
a  decree  sustaining  the  patent,  holding  the  defendant  to  be  an  infringer, 
awarding  an  injunction,  and  ordering  an  account.  This  court  having 
jurisdiction  of  the  appeal  under  the  seventh  section,  and  having  juris- 
diction under  the  sixth  section,  if  a  final  decree  had  been  rendered  in 
the  circuit  court,  it  would  seem  to  have  been  competent  for  the  appellee 
to  waive  a  formal  final  decree,  and  submit  the  cause  to  this  court  on 
the  merits.  Our  conclusion  in  the  matter  is  that  in  this  case  the  circuit 
court  of  appeals  was  seized  of  jurisdiction  under  the  seventh  section 
of  the  act  of  1891,  and  that,  as  the  appellee  submitted  the  case  with- 
out objection,  it  is  now  too  late  to  question  the  jurisdiction  of  the  court, 
even  if  doubtful.  After  a  re-examinatipn  of  the  case,  and  a  consider- 
ation of  the  briefs  lately  filed,  we  find  no  reason  to  disturb  our  former 
conclusions  as  to  novelty  of  appellee's  patent,  or  on  the  question  of  ap- 
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peHant's  infringement.      Our  decree,  however,  was  perhaps  too  broad, 
and  sbotdd  be  modified. 

The  order  of  the  court  is  that  the  motion  to  vacate  the  proceedings  in 
this  cause,  and  to  dismiss  the  appeal  for  want  of  jurisdiction,  be  de- 
nied; that  our  former  decree,  remanding  the  cause,  with  directions  to 
dismiss  the  bill,  with  costs,  be,  and  the  same  is,  modified  so  as  to  di- 
rect the  cause  to  be  remanded  to  the  circuit  court,  with  instructions,  to 
dissolve  and  dismiss  the  injunction  granted  in  said  court;  and  that 
appellee  pay  the  costs,  and  that  the  rehearing  applied  for  be  denied* 


COXTLIJETTB  et  ol.  V.  ThOMASON  it  ol. 

iCWcuit  Court  cf  AppeaU,  Syth  drcuiL    June  S,  1803.) 
No.  IS. 

Apfbal  to  Cibcuit  Coubt  or  Afpbals— Timb  or  Takiko— DiaiossAXi. 

An  appeal  taken  to  the  circuit  court  of  appeals  more  than  six  months  after  entzy 
of  the  decree  must  be  dismisBed,  under  Juaioiary  Act  1891,  $  XL 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Louisiana. 

In  Equity.  Bill  by  J.  Sidney  Coulliette  and  others  against  Mrs.  Mary 
H.  Thomason  and  L.  B.  Thomason  to  recover  certain  lands  and  for  an 
accounting.  Decree  rejecting  complainants'  demands,  and  quieting  title 
in  defendant  Mary  H.  Thomason,  as  against  them.  Complainants  ap- 
peal.    Appeal  dismissed. 

Boatner  <k  Lankin^  for  appellants. 

Frank  N.  Butler^  for  appellees. 

Before  Pardee  and  MgCobmick,  Circuit  Judges,  and  Locke,  District 
Judge. 

Pardee,  Circuit  Judge.  The  appellees  filed  a  motion  to  dismiss  the 
appeal  in  this  case  because  no  assignment  of  errors  was  filed  in  the 
court  below,  or  forms  part  of  the  transcript  of  record.  The  failure  to 
make  an  assignment  of  errors,  under  rule  11  of  the  rules  of  this  court, 
is  sufficient  ground  to  refuse  to  hear  counsel,  but  not,  perhaps,  in  all 
cases  sufficient  to  dismiss  the  appeal.  In  this  case,  however,  we  find, 
not  only  an  omission  of  the  assignment  of  errors,  but  a  failure  to  file 
briefs,  and  that  an  examination  of  the  record  does  not  show  any  plain 
error  in  the  decree  appealed  from.  And  we  notice  in  the  record  that  the 
decree  appealed  from  in  the  court  below  was  rendered  on  the  11th  day 
of  October,  1890;  that  the  motion  and  order  for  appeal  to  this  court  were 
not  made  nor  granted  until  September  10,  1891,  more  than  six  months 
after  the  date  of  the  entry  of  the  decree  appealed  from;  that  the  order 
allowing  the  appeal  made  the  same  returnable  more  than  30  days  after 
the  date  thereof;  and  that  the  citation  was  made  returnable  more  than 
80  days  thereafter.    The  iact  alone  that  the  appeal  was  not  taken  until 
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more  than  six  months  after  the  entry  of  the  decree  appealed  from  (sec- 
tion 11  of  the  jadiciary  act  of  1891)  requires  the  appeal  to  be  dismieeed, 
and  it  is  80  ordered. 


In  re  Passavant  et  aL 
(Ofrctxtt  Cowrt,  S.  D.  New  York.    May  18, 1893.) 

!•  BoAKD  OF  Appraisbrs— Valuation— Rbvibw  bt  Oirouit  Court— Pbacttob. 

Where  a  board  of  three  general  appraisers,  acting  under  Act  Cong.  Jane  10, 1890. 
I  IS,  on  reappraisement  appraised  the  value  of  imported  merchandise  more  than  U) 
pel  cent,  above  the  value  declared  in  the  importer's  entry,  and  the  additional  duties 
provided  for  in  section  7  of  the  same  act  thereupon  accrued  and  were  exacted  by  the 
collector,  no  appeal  from  or  review  of  the  decision  of  the  collector  in  assessing  such 
additional  duties  is  provided  for  under  said  act. 

8.  Same. 

Whether  or  not  any  relief  can  be  secured  by  an  importer  where  there  has  been 
fundamental  error  In  Axing  the  value,  none  is  to  be  found  under  the  act  of  June  10, 
1890,  by  appeal  or  review  in  the  circuit  court 

8.  SaHB— QXTBSTIONS  Dbtbbmikbd. 

An  appeal  to  or  review  by  the  circuit  court  under  section  15  of  said  act  is  re- 
stricted to  questions  of  law  and  fact  involved  in  the  decisions  of  the  appraisers  re- 
specting the  classification  of  merchandise  and  the  rate  of  duty  impcised  thereoo 
under  such  classification. 

At  Law.  Motion  to  dismiss  appeal  for  want  of  jurisdiction.  Grant- 
ed. 

On  an  importation  of  leather  gloves  by  Passavant  &  Co.  the  value 
thereof  was  advanced  by  the  appraiser  to  an  amount  exceeding  by  more 
than  10  per  cent,  the  value  of  the  same  as  declared  by  the  importers 
upon  entry.  Objection  was  made  by  the  importers,  and  a  reappraise- 
ment was  made  by  one  of  the  general  appraisers,  and  on  further  objec- 
tion of  the  importers  the  matter  was  sent  to  the  board  of  three  general 
appraisers,  under  the  provisions  of  section  13  of  the  customs  administrative 
act  of  June  10, 1890,  who  examined  and  decided  the  case  thus  submitted, 
and  sustained  the  increased  valuation  ofthe  merchandise.  The  collector 
of  the  port  of  New  York  thereupon  levied  and  assessed  duty  thereon  at 
60  per  cent,  ad  valorem  under  paragraph  458  of  the  tariff  act  of  October 
1,  1890,  and  also,  in  addition  thereto,  (by  reason  of  the  increased  valua- 
tion,) a  further  sum  equal  to  2  per  cent,  of  the  total  appraised  value  for 
each  1  per  cent,  that  such  appraised  value  exceeded  the  value  declared 
in  the  entry,  under  and  by  virtue  ofthe  provisions  of  section  7  ofthe 
customs  administrative  act  of  June  10,  1890.  The  importers  served  a 
protest  upon  the  collector  against  his  assessment  of  duty  for  all  excess 
above  60  per  cent.,  and  upon  any  greater  value  than  the  entered  value, 
claiming  that  no  legal  reappraisement  had  been  made  in  accordance  with 
the  act  of  June  10,  1890;  that  the  board  of  appraisers  had  declined  to 
receive  or  entertain  evidence  offered  by  the  importer  as  to  thetrue  market 
value  of  the  goods;  determined  the  case  upon  values  given  by  special 
agents  of  the  treasury;  took  and  acted  upon  evidence  of  persons  not  ex* 
ports,  who  had  no  personid  knowledge  ofthe  value  of  gloves  in  the  markets 
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of  France;  gave  fhe  importers  no  opportunity  to  controvert  evidence 
against  them;  that  in  all  respects  tiie  action  of  the  board  was  illegal;  that 
the  original  invoice  was  correct;  and  that  duties  should  not  be  assessed 
upon  any  greater  amount,  or  at  any  different  rate,  than  as  appeared  upon 
the  invoice  and  entry.  The  collector  transmitted  the  protest  and  papers 
to  the  board  of  general  appraisers,  who  decided  that  the  decision  of  the 
board  as  to  valuation  was  final  and  conclusive  (under  section  18,  Act 
June  10,  1890)  as  to  the  dutiable  value  of  such  merchandise,  and  that 
such  decision  cannot  be  impeached  at  all  by  protest  before  the  collector 
or  the  courts.  6.  A.  899.  The  importers  appealed  from  this  decision 
to  the  United  States  circuit  court,  under  section  15  of  said  act,  and  the 
board  filed  their  return  in  the  court  on  March  2,  1892. 

Assistant  United  States  Attorney  Henry  C.  Piatt  moved,  upon  the  re- 
cord, to  dismiss  the  appeal  for  want  of  jurisdiction,  upon  the  following 
grounds:  (1)  The  protest  makes  no  objection  that  the  gloves  were  wrong- 
fully classified  by  the  collector.  Their  rightful  rate  of  duty  as  gloves 
was  at  50  per  cent.,  under  paragraph  468,  Act  October  1,  1890.  (2) 
The  gist  of  the  objection  is  that  the  collector  levied  certain  additional 
duties  thereon,  under  section  7  of  the  act  of  June  10,  1890,  which  rate 
and  amount  was  in  excess  of  the  rate  and  amount  (50  per  cent.)  required 
by  law  to  be  paid  under  the  tariflF  act  of  October  1,  1890.  (3)  The  act 
of  June  10,  1890,  itself  (section  7)  imposes  this  additional  duty.  The 
collector  can  exercise  no  judgment  or  discretion  about  it.  (4)  This  ad- 
ditional duty  is  imposed  by  law  under  the  administrative  act  by  reason 
of  increased  valuation,  and  not  under  the  tariff  act  by  reason  of  classi- 
fication. (5.)  The  importers  exhausted  their  remedy  on  reappraisement, 
under  section  18  of  the  act  of  June  10,  1890.  The  decision  of  the  re- 
appraising board  is  there  made  final  and  conclusive  as  to  the  dutiable 
value  of  merchandise  against  all  parties  interested  therein.  No  further 
appeal  is  provided  for,  as  to  valuation  under  that  act.  (6)  The  appeal 
to  or  review  by  the  United  States  circuit  court,  under  section  15  of  act 
of  June  10,  1890,  is  confined  and  restricted  to  ''the  law  and  the  facts 
respecting  the  classification  of  merchandise,  and  the  rate  of  duty  imposed 
thereon  under  such  classification.'*  Ex  parte  Faasett^  12  Sup.  Ct.  Rep. 
295-298;  In  re  DouiUet,  (Wallace,  J.,  Feb.  17, 1892,  unreported.)  (7) 
If  there  should  be  fraud  or  serious  legal  error  in  reappraisement  proceed- 
ings, there  might  be  some  legal  remedy  for  the  aggrieved  party,  but  no 
remedy  therefor  exists  by  appeal  to  the  United  States  circuit  court  in 
proceedings  under  the  act  of  June  10, 1890.  (8)  The  want  of  jurisdic- 
tion is  patent  on  an  examination  of  the  record,  and  the  court  is  justified, 
in  advance  of  the  trial  on  the  merits,  in  acting  upon  the  motion  to  dis- 
miss.    Sernple  v.  Hagar,  4  Wall.  431;  Clark  v.  Hancock,  94  U.  S.  493. 

Edward  Mitchell,  U.  8.  Atty.,  and  Emry  C.  Flatty  Asst.  U.  S.  Atty., 
for  the  motion. 

Stephen  0.  Clarke,  opposed. 

Lacohbe,  Circuit  Judge.  The  object  of  this  prooeeding  is  plainly  to 
review  the  decision  of  the  appraisers  as  to  value.     Whether  or  not  any 
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relief  can  be  secured  by  an  importer  where  there  has  been  fandamental 
error  in  fixing  the  value,  it  does  not  seem  to  be  provided  for  under  the 
administrative  act.     Motion  to  dismiss  granted. 


ii 


Atlanta  &  F.  R.  Co..ef  ol.  v.  Westkrn  Ry.  CSo.  of  Alabama  H  oL 

iOUreuU  CouH  of  AppecOs,  FifOi  Circuit    June  «,  1898.) 

No.  89. 

Cbbpitobb*  Bnx— JuBiapicnoH  or  Fbdbral  Ck>UBTS— Uksbcurbd  CBSi>iTOBr-8TAn 
Stattttbs. 

The  circuit  court  has  no  jurisdicUon  of  a  bill  in  equity  to  Bubiect  the  property  of 
an  insolvent  corporation  to  the  payment  of  a  simple  contract  debt  in  advance  of  re- 
covery of  a  Judgment  at  law,  when  such  debt  is  unsecured  by  lien  or  morteage^ 
though  a  state  statute  authorizes  the  bringing  of  suoh  suit  by  any  three  creoiton 
of  the  insolvent  corporation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Greorgia. 

Suit  in  equity  by  the  Western  Railway  Company  of  Alabama  and 
others  against  the  Atlanta  &  Florida  Railroad  Company  and  others.  A 
plea  to  the  jurisdiction  was  overruled,  and  defendant  railroad  company 
appeals.     Reversed. 

Payne  &  Tye,  {Thm.  J.  Semmea^  of  counsel,)  for  appellant. 

Caihowny  King  <k  Spavlding,  for  appellees. 

Before  Pabdee  and  McCormick,  Circuit  Judges,  and  Locke,  District 
Judge. 

McCormick,  Circuit  Judge.  The  appellees,  corporations,  respectivelyi 
of  the  states  of  Alabama,  Tennessee,  and  New  Jersey,  brought  this  suit 
in  the  United  States  circuit  court  for  the  southern  district  of  Georgia 
against  the  appellant  railroad,  a  Georgia  corporation,  and  the  Central 
T^Tist  Company  of  New  York,  a  New  York  corporation,  on  three  sepa- 
rate simple  contract  debts  not  secured  by  a  lien  or  mortgage,  or  put  in 
judgment  at  law,  held  by  the  appellees,  respectively.  They  chaiiged 
that  the  appellant  railroad  was  insolvent,  and  was  about  to  put  out  an 
issue  of  second  mortgage  bonds  for  purposes  and  on  a  scheme  that  would 
work  an  injury  to  them  as  unsecured  creditors,  and  they  asked  for  the 
appointment  of  a  receiver  and  for  an  injunction.  The  bill  was  presented 
to  one  of  the  judges  of  the  circuit  court  for  the  southern  district  of  Geoigia, 
who,  after  notice  to  the  parties  and  hearing  the  appellant's  plea  to  the 
jurisdiction  of  the  court,  and  proof  offered,  held  that  the  court  had  ju- 
risdiction, and  appointed  a  receiver,  and  granted  a  preliminary  injunc- 
tion as  prayed  for  in  the  bill,  irom  which  order  this  appeal  is  taken, 
under  section  7  of  the  act  creating  this  court.  The  bill  alleges  that  the 
Atlanta  &  Florida  Railroad  Company  was,  at  the  time  the  bill  was  pre- 
sented, a  resident  of  the  southern  district  of  Georgiai  and  was  a  oorpo* 
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ration  duly  chartered  under  the  laws  of  Georgia.  The  appdlant  pleaded 
that  it  was  a  resident  of  the  northern  district  of  Georgia,  and  that  it  was 
not  a  resident  of  the  southern  district  of  Georgia;  that  it  was  '^a  corpo- 
ration created  under  the  laws  of  Georgia,  and  a  resident  of  the  county 
of  Fulton,  state  of  Georgia,  by  reason  of  the  fact  that  its  principal  place 
of  business  established  b}^  its  charter  is  in  said  Fulton  county,  which 
said  county  is  not  within  the  jurisdiction  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Georgia." 

The  appellant  filed  with  its  petition  for  appeal  the  following  assign- 
ments of  errors: 

'*(!)  Tbat  the  court  erred  in  holding  the  plea  to  the  jurisdiction  filed  by 
this  defendant  insufficient,  and  in  overruling  the  same;  (2)  that  the  court 
erred  in  holding  that  the  showing  made  by  this  defendant  against  the  grant- 
ing of  the  injunction  was  insufficient;  (3)  that  the  court  erred  in  holding, 
upon  the  facts  presented,  that  the  inl unction  should  be  granted  as  prayed 
for." 

The  appellant  has  filed  in  this  court  additional  assignments  of  errors, 
as  follows: 

"(1)  The  plea  to  the  jurisdiction  set  forth  on  pages  30  and  31  of  the  tran- 
script should  have  been  sustained  because  of  the  residence  of  the  appellant 
the  Atlanta  &  Florida  Railroad  (Company  in  the  northern  district  of  Georgia. 
(2)  The  court  cannot  enxertain  jurisdiction  of  a  suit  in  equity  to  subject  the 
property  of  the  defendant  company,  [appellant,]  in  advance  of  recovery  of  a 
judgment  at  law,  to  the  payment  of  a  simple  contract  debt,  when  said  debt 
is  not  secured  by  a  lien  or  mortgage,  because,  under  the  constitution,  the  de- 
fendant is  entitled  to  a  trial  by  jury.  (3)  The  court  erred  in  granting  an  in- 
junction to  a  simple  contract  creditor  without  lien  or  mortgage,  and  thereby 
prior  to  judgment  interfering  with  the  possession  of  the  property  of  the 
debtor." 

In  his  oral  argument  counsel  for  appellant  suggests  that  the  errors  as- 
signed in  this  court  are  only  a  clearer  statement  of  the  errors  embraced 
in  the  assignment  of  errors  attached  to  the  petition  for  appeal,  and  ap- 
pellees' counsel  lay  no  stress  on  the  matter  of  the  additional  assignment 
of  errors  filed  here.  We  will  therefore  treat  this  additional  assignment 
as  a  clearer  expression  of  the  assignment  of  errors  filed  in  the  court  be- 
low, and  consider  the  errors  assigned  as  if  they  had  been  filed  in  due 
time  in  the  circuit  court. 

It  is  settled  by  the  decisions  of  the  United  States  supreme  court  that 
the  appellant,  being  a  corporation  created  under  the  laws  of  Georgia,  is, 
from  its  creation  through  the  whole  period  of  its  existence,  a  citizen  of 
that  state;  that  it  is  a  person  within  the  meaning  of  the  law  regulating 
the  institution  and  conduct  of  suits,  and  that  it  cannot  emigrate  from 
the  state  of  its  creation;  and,  being  found  in  Georgia,  it  may  well  be 
taken  to  be  a  resident  of  that  state.  But  whether,  like  the  state  gov- 
ernment, it  resides  at  every  point  within  the  boundaries  of  the  state,  or 
its  residence  is  limited  to  the  places  where  it  does  business,  or  to  the 
place  designated  in  its  charter  as  its  principal  place  of  business,  must 
depend  on  the  law,  general  or  particular,  giving  and  governing  its  life; 
and,  if  its  residence  is  not  coextensive  with  the  state,  an  issue  of  iieu^t 
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arises  wbich  requires  proof.     The  record  in  this  case  does  not  disclose 
what  proof  was  introduced  by  complainants,  (appellees.)     It  says: 

''Upon  the  close  of  testimony  for  the  complainants  introduced  in  the  above- 
stated  case,  on  the  hearing  of  application  for  appointment  of  a  receiveTt  and 
the  granting  of  injunction  in  accordance  with  the  prayers  of  the  bill,  the  de- 
fendant the  Atlanta  &  Florida  Railroad  Company  introduced  in  evidence  the 
original  charter  of  the  Atlanta  &  Hawkinsville  Bailroad  Company,  of  date  the 
9th  of  July,  1886,  signed  by  the  Hon.  Henry  D.  McDaniel,  then  governor  of 
the  state  of  Georgia,  and  attested  by  N.  C.  Barnett,  secretary  of  state,  by 
whicli  tlie  principal  place  of  business  of  said  company  was  Oxed  at  city  of  At- 
lanta, in  the  county  of  Pulton,  in  said  state.  Said  defendant  also  called  the 
attention  of  the  court  to  the  act  of  the  general  assembly  of  1886,  found  on 
page  102  of  the  Georgia  Laws  of  that  year,  and  the  act  of  the  general  assem- 
bly of  the  state  of  Georgia  of  the  year  1887,  found  on  page  238  of  the  Georgia 
Laws  of  that  year,  by  which  the  name  of  the  Atlanta  &  Hawkinsville  Kail- 
road  Company  was  changed  to  that  of  the  Atlanta  &  Florida  Bailroad  Com- 
pany. Upon  introducing  this  testimony  the  said  defendant  closed.  The 
court  thereupon  ruled  that  it  did  have  jurisdiction  of  the  above-stated  bill, 
and  the  application  for  the  appointment  of  a  receiver,  and  the  granting  of  in- 
junction, and  did  have  the  jurisdiction  to  appoint  a  receiver  and  grant  an  in- 
junction, which  it  then  and  there  did  by  formal  order." 

It,  however,  suflBciently  appears  from  the  printed  briefs  and  oral 
argument  of  counsel  that  the  appellant  railroad  is  in  operation  in  the 
southern  district  of  Georgia,  and  that  while  Atlanta,  which  is  named  in 
its  charter  as  its  principal  place  of  business,  is  in  the  northern  district, 
the  principal  part  of  its  completed  and  projected  road  is  in  the  southern 
district.  We  have  not  access  to  the  organic  and  statute  law  of  the  vari- 
ous states,  and  though  we  may  be  charged  with  judicial  knowledge  of 
them,  and  they  do  not  have  to  be  proved  as  a  fact,  it  is  proper,  if  not 
necessary,  that  counsel  should  embody  in  their  printed  briefs,  or  ap- 
pend thereto,  exact  copies  of  the  provisions  of  the  state  laws  on  which 
they  rely,  or  to  which  they  refer  in  argument.  We  find  it  stated  in  the 
brief  of  appellant's  counsel,  that  Code  6a.  §  8402,  provides  that  ^'  aU 
civil  cases  in  law  shall  be  tried  in  the  county  wherein  the  defendant  re- 
sides," and  that  section  4188  provides  that  ''all  bills  shall  be  filed  in  the 
county  where  (?)  the  residence  of  one  of  the  defendants  against  whom  a 
substantial  relief  is  prayed,"  and  that  "the  constitution  of  Georgia  in 
section  16,  par.  8,  is  in  the  same  language  as  contained  in  the  foregoing 
section  4183.  Paragraph  6,  same  section  of  the  constitution  of  Georgia, 
is  the  same  as  contained  in  section  of  Code  8402."  From  the  same  brief 
we  quote  that  Code  Ga.  §3406,  provides: 

"All  railroad  companies  shall  be  liable  to  be  sued  in  any  county  in  which 
the  cause  of  action  originated,  by  any  one  whose  person  or  property  has  been 
injured  by  such  railroad  company*  their  oflicers,  agents,  or  employes,  for 
the  purpose  of  recovering  damages  for  such  injury,  and  also  on  all  contracts 
(made  or)  to  be  performed  in  the  county  wherein  the  suit  is  brought.** 

This  provision  of  the  Code  of  Georgia  the  supreme  court  of  that  state 
has  declared  to  be  not  in  violation  of  the  constitution.  Bailroad^  etc.^ 
Co.  V.  OakB^  52  Ga.  410.  And  the  argument  seems  to  have  force  that 
when  the  constitution  provides  that  suit  can  only  be  brought  in  the  county 


Digitized  by 


Google 


ATLANTA  ft  F.  B.  CX>.  V.  WESTERN  BY.  00.  793 

of  the  defendant's  residence,  and  a  constitutional  law  says  that  a  railroad 
may  be  sued  on  some  causes  of  action  in  any  county  where  it  inflicts 
an  injury,  or  makes  or  agrees  to  perform  a  contract,  that  this  law  must 
give  the  railroad  a  residence  in  each  county  where  any  one  of  these 
things  is  done.  And  if,  for  any  purpose,  the  appellant  by  the  laws  of 
Georgia  can  be  sued  on  certain  causes  of  action  in  some  one  of  the  coun- 
ties in  the  southern  district  of  Georgia,  it  can  only  be  because,  by  the 
constitution  and  laws  of  Georgia,  it  has  a  residence  in  the  said  district 
as  well  as  in  the  northern  district,  where  its  principal  place  of  business 
is  fixed  by  its  charter.  And  if  it  has  a  residence,  for  any  purpose,  at 
any  point  within  the  southern  district  of  Georgia,  its  liability  to  suit 
in  the  national  courts  in  that  district  cannot  be  limited  by  the  state  law 
qualifying  its  liability  to  suit  in  the  state  courts,  but  must  be  determined 
by  the  national  law  fixing  the  place  where  suits  may  be  brought  in  the 
national  courts. 

We  say  this  argument  seems  to  have  force.  But  in  view  of  the  fact 
that  this  is  an  appeal  from  an  interlocutory  decree  granting  an  injunc- 
tion, and  the  further  fact  that  the  proof  introduced  by  the  appellees  is 
wholly  omitted  from  the  record,  we  would  hesitate  to  decide  the  ques- 
tion raised  by  this  assignment  of  error,  even  if  oar  view  of  the  second 
assignment  did  not  render  it  unnecessary  for  us  to  announce  more  def- 
initely on  this  first  assignment.  Can  the  circuit  court  entertain  juris- 
diction of  a  suit  in  equity  to  subject  the  property  of  appellant,  in  ad- 
vance of  recovery  of  a  judgment  at  law,  to  the  payment  of  a  simple  con- 
tract debt,  when  said  debt  is  not  secured  by  a  lien  or  mortgage?  It  will 
be  found  that  the  case  Terry  v.  Anderson,  95  U.  S.  628,  cited  by  ap- 
pellee, by  no  means  answers  this  question  in  the  affirmative.  The  bill 
in  that  case  was  against  the  trustees  and  stockholders  to  enforce  against 
the  stockholders  of  the  insolvent  bank  the  liability  of  said  stockholders 
for  the  unredeemied  bills  of  the  bank,  some  of  which  bills  complainants 
held.  Demurrers,  not  distinctly  raising  the  question  we  are  considering, 
were  sustained,  and  the  bill  dismissed,  and,  in  delivering  the  opinion 
of  the  court  aflSrming  the  decree  of  the  circuit  court,  Chief  Justice 
Waite  says: 

'*  The  complainants  are  neither  of  them  judgment  creditors  of  the  bank.  Id 
a  suit  instituted  by  the  assignees  to  close  up  the  assignment,  they  proved 
their  claims,  and  the  amount  due  them  was  found  for  the  purposes  of  a  divi- 
sion. The  finding  was  sufficient  for  the  purposes  of  distribution,  but  it  has 
none  of  the  characteristics  of  a  judgment  or  decree,  to' be  enforced  as  against 
anything  but  the  fund  which  the  court  was  then  administering." 

At  a  subsequent  day  of  the  term,  in  overruling  a  petition  for  rehear- 
ing, he  used  this  language  quoted  in  the  brief  of  appellees'  counsel: 

"Ordinarily  a  creditor  must  put  his  demand  into  judgment  against  his 
debtor,  and  exhaust  his  remedies  at  law,  before  he  can  proceed  in  equity  to 
subject  choses  in  action  to  its  payment.  To  this  rule  there  are,  however, 
some  exceptions,  and  we  are  not  prepared  to  say  that  a  creditor  of  a  dissolved 
corporation  may  not,  under  certain  circumstances,  claim  to  be  exempted  from 
its  operation.  If  lie  can,  however,  it  is  upon  the  ground  that  the  assets  of 
the  corporation  constitute  a  trust  fund  which  will  be  administered  by  a  court 
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of  equity,  the  principle  being  that  equity  will  not  permit  a  trust  to  fail  for 
want  of  a  trustee. " 

The  case  of  Graham  v.  BaUroad  Co.,  102  U.  S.  148,  cited  by  appel- 
lees, was  a  bill  by  judgment  creditors  of  the  railroad  to  subject  certain 
lands  alleged  to  have  been  fraudulently  obtained  from  the  railroad  to 
the  payment  of  complainant's  judgments.  The  bill  was  dismissed  on 
demurrer.  The  question  we  are  now  considering  was  not  in  the  case, 
and  the  concluding  paragraph  of  Judge  Bradley's  opinion,  quoted  by 
appellees'  counsel,  does  not  touch  the  question  as  to  the  appellees  here 
being  proper  parties  to  bring  the  bill  they  have  exhibited  against  ap- 
pellants. 

Appellees'  counsel  quotes  the  second  paragraph  of  the  syllabus  in  the 
report  of  the  case  of  Mellen  v.  Iron  Worh,  131  U.  S.  353,  9  Sup.  CL 
Rep.  781 ,  which  appears  to  sustain  the  contention  of  appellees.  In  the 
body  of  the  opinion  we  note  this  language: 

"It  Is,  however,  contended  that  the  furnn-^e  company  could  not  rightfully 
invoke  the  aid  of  a  court  of  equity  to  remove  this  lien  or  incumbrance  until 
it  had,  by  obtaining  judgment  for  its  debt  and  suing  out  execution,  exhausted 
its  legal  remedies.  Jones  v.  Green^  1  Wall.  330;  Van  Weel  v.  Winston,  115 
U.  SS.  228,  245,  6  Sup.  Ct.  Ilep.  22.  But  that  was  one  of  the  questions  neces- 
sary to  be  determined  in  the  suit  brought  by  that  company,  and  any  error  In 
deciding  it  would  not  authorize  even  the  same  court,  in  an  original,  independ- 
ent suitt  to  treat  the  decree  as  void.  *  *  *  In  the  view  we  take  of  the 
case,  it  is  not  necessary  to  determine  the  soundness  of  any  of  these  proposi- 
tions; for,  if  the  court  erroneously  ruled  upon  any  of  them,  its  decree  could 
not  for  that  reason  be  assailed  in  a  collateral  proceeding  as  void  for  want  ol 
jurisdiction." 

And  we  take  it  that  the  supreme  court  in  this  case  expressly  did  not 
decide  the  question  we  are  now  considering.  We  understood  counsel 
for  appellees  to  say  in  his  oral  argument  that  this  bill,  was  exhibited  in 
strict  conformity  with  a  statute  of  Georgia  which  provided  that,  in  cases 
of  insolvent  corporations,  any  three  creditors  might  sue  for  the  relief 
these  appellees  seek.  We  have  not  been  furnished  a  reference  to  the  sec- 
tion of  the  statute,  and  we  have  not  been  able  to  find  it  in  the  edition  of 
the  Code  we  have  examined;  but,  assuming  that  we  correctly  under- 
stood counsel,  we  suggest  that,  to  make  such  statute  applicable  to  the 
circuit  court,  each  of  the  three  creditors  required  must  be  a  creditor  to 
an  amount  exceeding  $2,000,  while  one  of  these  appellees  exhibits  a 
claim  of  only  $236.72.  But  we  are  of  opinion  that  the  statute  referred 
to  cannot  aid  the  jurisdiction  of  the  circuit  court. 

In  the  case  of  ScoU  v.  Neely,  140  U.  S.  106,  11  Sup.  Ct.  Rep.  712,  a 
statute  of  Mississippi,  which  authorized  creditors  in  advance  of  judgment 
to  sue  for  the  relief  sought  in  that  case,  was  greatly  relied  on  to  support 
the  jurisdiction;  but  the  supreme  court,  through  Mr.  Justice  Field,  io 
announcing  their  decision,  say: 

''Whatever  control  the  state  may  exercise  over  proceedings  in  its  own 
courts,  such  a  union  of  legal  and  equitable  relief  in  the  same  action  is  not 
allowed  in  the  practice  of  the  federal  courts." 
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And  after  a  very  thorough  and  critical  discussion  of  the  question  the 
opinion  concludes: 

"It  follows  from  the  views  expressed  that  the  court  below  could  not  take 
jurisdiction  of  this  suit,  in  which  a  claim  properly  cognizable  only  at  law  is 
united  in  the  same  pleadings  with  a  claim  for  equitable  relief.** 

And  so  must  we  say  in  this  case.  Therefore  the  decree  granting  the 
injunction  must  be  reversed,  and  the  injunction  dissolved;  and  it  is  so 
ordered. 


Grant  a  d.  v.  East  &  West  R.  Go.  d  at. 

(CirouU  Cwm  of  AppeaU^  Fifth  CircuiL    May  80.  ISM.) 
Na4fi.      , 

AfFSALABLB  DbCRBB— DiBinSSAL  OV  AUXILIABT  BlLL—BXTAnriHO  OaUSB  FOB  Mi.8TBB*l 

Repobt. 

An  origlDal  bill  was  filed  for  the  purpose  of  loreclosing  a  railroad  mortgaga.  As 
auxiliary  and  dependent  bill  was  then  filed  against  complainant  in  the  original  blU, 
the  railroad,  and  others,  charging  that  certain  bonds  secured  by  the  mortgage  were 
inTaUd,  and  not  entitled  to  benefit  under  the  mortgage.  Held,  that  a  decree  dis- 
missing the  auxiliary  biU,  but  retaining  the  cause,  and  referring  it  to  a  master  to 
ascertain  the  priority  and  validity  of  liens  on  the  mortgaged  subject,  and  marshal 
conflicting  claims  to  the  bonds  in  question,  was  final  as  to  the  auxiliary  complain- 
ants, and  one  from  which  they  might  appoaL 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
Division  of  the  Northern  District  of  Alabama. 

Suit  by  Grant  Bros,  against  the  East  &  West  Railroad  Company  of 
Alabama  and  others.  Fron^  a  decree  for  defendants,  plaintiffs  appeaL 
On  motion  to  dismiss  the  appeal.     Denied. 

Wager  Swayne^  for  the  motion. 

A*  C.  King  and  J.  J.  Spalding^  opposed. 

Before  McCoRMicXy  Circuit  Judge,  and  LockB|  District  Judge. 

McCoBMiGK,  Circuit  Judge.  The  American  Loan  &  Trust  Company 
of  New  York,  in  June,  1888,  filed  its  bill  to  foreclose  the  consolidated 
first  mortgage  of  the  East  <&  West  Railroad  Company  of  Alabama  for  the 
equal  benefit  of  the  holders  of  the  bonds  secured  by  said  mortgage.  To 
this  bill  the  railroad  company  and  James  W.  Schley  and  Joel  Brown  were 
made  defendants.  On  the  26th  of  July,  1888,  Grant  Bros,  had  leave  to 
file  an  auxiliary  and  dependent  bill  against  the  complainant  in  the  original 
bill  and  the  railroad  and  William  C.  Browning,  Edward  F.  Browning, 
Eugene  Kelly,  John  Byrne,  John  Hull  Browning,  and  Amos  G.  West. 
This  auxiliary  bill  was  presented  in  behalf  of  complainants  therein,  and  aU 
other  bondholders  similarly  situated,  and  charged  that  complainants  and 
others  were  the  innocent  purchasers  for  value  before  maturity,  and  without 
notice  of  any  defect  in  said  bonds,  of  a  considerable  number  thereof,  and 
that  966  bonds,  in  which  the  defendants  named  in  their  bill  claimed  some 
interest  or  ownership,  were  invalid  and  illegal,  and  not  entitled  to  benefit 
under  said  first  consolidated  mortgage.  The  defendants  to  the  auxiliary 
bill  answered  individually,  and  the  whole  suit  proceeded  in  the  usual 
manner,  and  came  on  to  be  heard  on  the  22d  of  Octoberi  1891,  '^upon 
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all  of  the  proceedings  and  pleadings,  including  the  original  bill  of  fore- 
closure, and  the  auxiliary  and  dependent  bill  of  Grant  Brothers,  and  the 
intervention  of  James  W.  Schley,  and  the  several  answers  thereto,  and 
upon  the  proofs  taken  in  said  several  causes,  and  was  argued  by  coun- 
sel." And  on  the  13lh  of  January,  1892,  the  decree  of  the  circuit  court 
thereon  was  filed  therein,  which,  after  the  usual  findings,  covering  every 
material  issue  made  by  the  parties,  concluded  in  these  words: 

'*It  is  now  ordered,  adjudged,  and  decreed  that  the  auxiliary  and  dependent 
bill  of  James  and  Frederick  Grant  be,  and  the  same  is  hereby,  dismissed,  with 
coats;  that  the  intervention  of  James  W.  Schley  be,  and  the  same  is,  main- 
tained, so  far  as  to  recognize  the  validity  of  the  judgment  obtained  by  him  in 
the  circuit  court  of  Cherokee  county,  in  the  state  of  Alabama,  as  a  valid  and 
binding  judgment,  with  a  lien  upon  the  prop^^rty  of  thesaid  railroad  company, 
but  subject  and  inferior  to  the  lien  given  by  the  first  consolidated  mortgage 
of  the  East  &  West  Railroad  Company  of  Alabama,  herein  declared  foreclosed; 
and  as  to  ail  other  matters  said  claims  and  interventions  of  James  W.  Schley 
be,  and  the  same  are  liereby,  dismissed.  And  it  is  now  further  ordered,  ad* 
judged,  and  decreed  that  this  cause  be  referred  to  tiie  special  master  pro  hoc 
vice,  F.  S.  Ferguson,  to  ascertain  and  schedule  the  mortgaged  premises  now 
in  the  hands  ot  the  receiver,  under  the  orders  of  this  court,  and  to  report  and 
determine  with  all  convenient  speed  the  validity  and  the  amount  of  the  liens 
on  the  mortgaged  premises,  and  their  relative  priority,  but  in  marshaling  all 
conflicting  claims  to  said  bonds  the  said  special  master  shall  proceed  accord- 
ing to  this  decree  and  in  conformity  therewith.  And  let  it  likewise  he  re- 
ferred to  the  said  master  to  take  an  account  of  what  is  due  to  the  complain- 
ant, or  to  those  for  whom  complainant  claims,  for  principal  and  interest  on 
the  said  mortgage  and  bonds  so  found  outstanding,  and  entitled  to  the  benefits 
of  the  lien  of  tlie  said  mortgage,  and  for  complainant^s  disbursements  and 
allowances  to  counsel  for  the  mortgage,  and  costs  to  be  taxed.  And  said 
master  shall,  in  furtherance  of  this  end,  cause  advertisements  to  be  published 
in  two  newspapers,  published  one  in  Alabama  and  the  other  in  Georgia,  which 
he  may  think  most  fit,  to  the  effect  that  such  lien  claimants  as  have  hitherto 
failed  to  do  so  shall  come  in  and  file  their  interventions  within  thirty  days 
thereafter,  or,  in  default  thereof,  they  will  be  excluded  from  the  benefits  of 
any  decree  in  this  suit,  and  from  participation  in  the  proceeds  of  any  sale. 
And  upon  the  coming  in  and  confirmation  of  said  report,  let  a  decree  nisi  be 
entered  that  the  defendant  the  East  &  West  Railroad  Company  of  Alabama 
have  thirty  days  thereafter  in  which  to  pay  into  the  registry  of  the  i^urt,  to 
the  credit  of  the  cause,  the  amount  so  found  due  for  principal  and  interest  on 
the  said  mortgage;  but,  in  default  of  such  defendant's  paying  what  shall  so 
be  found  to  be  due  by  the  said  railroad  company  for  principal,  interest,  and 
costs  by  the  expiration  of  the  time  aforesaid,  then  the  said  defendant  the  East 
&  West  Railroad  Company  of  Alabama,  and  the  other  defendants  and  inter- 
veners claiming  through  and  under  said  railroad  company,  shall  from  thence- 
forth stand  absolutely  debarred  and  foreclosed  from  all  equity  or  redempttoa 
of,  in,  and  to  the  said  mortgaged  premises,  and  everj  part  and  parcel  thereof. 
And  upon  the  confirmation  of  the  said  report  aforesaid,  any  party,  intervener, 
or  interlocutor  shall  have  leave  to  apply  for  final  decree  herein,  and  for  a  Siile 
of  tlie  mortgaged  premises  found  to  be  embraced  in  said  mortgage,  in  the 
event  that  the  said  railroad  company  shall  continue  to  make  default  in  the 
payment  of  the  principal  and  interest,  etc.,  found  due  on  the  mortgaged  prem* 
ises  as  aforesaid. " 

From  this  decree  Grant  Bros,  prayed  an  appeal  to  this  court,  which 
was  allowed  by  the  circuit  courts  and  was  perfected,  and  in  due  time 
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the  record  was  filed  in  this  court.  The  appellees  now  move  to  dismiss 
this  appeal,  ''on  the  ground  and  for  the  reason  that  the  said  decree  is 
not  finals  and  because  the  same  is  not  appealable"  to  this  court.  Ap- 
pellees' counsel  contend  that  the  cause  cannot  be  divided  so  as  to  bring 
up  successively  different  parts  of  it,  (citing  The  Palmyra,  10  Wheat.  502,) 
and  that  appellants  will  not  be  injured  b}^  denying  them  an  appeal  in  this 
stage  of  the  proceedings.  The  decisive  nature  of  the  order  is  admitted 
freely,  as  is  also  the  right  of  appellants  ultimately  to  have  it  reviewed 
here  upon  appeal;  but  counsel  urge  that  the  appeal  has  been  prematurely 
taken,  and  that,  when  the  master's  report  comes  in  and  is  finally  acted 
upon  by  the  court,  upon  appeal  from  that  decree  every  matter  in  dispute 
will  be  open  to  the  parties  in  this  court,  and  may  all  be  heard  and  de- 
cided at  the  same  time;  citing  Perkins  v.  Foumiquetj  6  How.  206;  Iron 
Co.  V.  Mirtin,  132  U.  S.  91,  10  Sup.  a.  Rep.  82.  They  contend  that 
the  only  known  qualification  of  this  rule  is  that,  when  the  decree  decides 
the  right  to  property  in  contest,  and  directs  it  to  be  delivered  up  by  one 
party  to  his  adversary,  or  directs  it  to  be  sold,  or  directs  one  party  to 
pay  a  certain  sum  of  money  to  his  adversary,  and  the  adversary  is  en- 
titled to  have  such  decree  carried  immediately  into  execution,  the  decree 
must  be  regarded  as  a  final  one  to  that  extent,  and  authorizes  an  appeal 
to  this  court,  although  so  much  of  the  bill  is  retained  in  the  circuit  court 
as  is  necessary  for  the  purpose  of  adjusting  by  a  further  decree  the  ac- 
counts between  the  parties  pursuant  to  the  decree  passed.  In  all  the 
cases  cited  by  coiinsel  in  support  of  this  motion,  and  in  all  the  cases  cited 
and  reviewed  by  Mr.  Justice  Blatchford  in  delivering  the  opinion  of 
the  court  in  Iron  Co.  v.  Martin  in  support  of  their  decision  in  that  case, 
the  decrees,  though  decisive  of  the  main  issue  between  the  parties  thereto, 
still  left  for  further  settlement  before  the  master  other  and  dependent  is- 
sues between  the  same  parties.  In  this  case  before  us  the  decree  ap- 
pealed from  dismissed  the  complainants  in  the  auxiliary  bill  entirely 
from  the  case,  and  also  dismissed  a  number  of  defendants  to  that  bill 
entirely  from  the  case.  The  matters  retained  for  such  action  of  the 
master  as  would  require  confirmation  before  a  decree  of  sale  was  to  issue 
were  matters  between  the  parties  to  the  original  bill,  in  which  the  com- 
plainants in  the  auxiliary  bill  and  the  defendants  not  parties  to  the 
original  bill  had  no  interest  as  parties,  whatever  might  be  their  relation 
to  the  bonds  and  stock  of  the  defendant  railroad.  In  Hill  v.  Railroad  Co. , 
140  U.  S.  52^  11  Sup.  Ct.  Rep.  690,  complainantsought  to  compel  a  trans- 
fer to  him  of  certain  shares  of  the  capital  stock  of  the  defendant  company, 
and  for  other  relief  against  numerous  defendants,  who  were  alleged  to  be 
interested,  more  or  less,  in  the  several  contracts  and  transactions  out  of 
which  the  claim  of  the  complainant  arose.  The  cause  came  to  decree 
8th  June,  1885,  and  relief  to  complainant  ''upon  all  matters  and  things 
in  controversy"  thereon  was  denied,  except  as  to  one  matter,  as  to  which 
it  was  retained  against  the  railroad  company  and  its  directors,  the  only 
parties  defendant  interested  in  that  matter.  From  this  decree  the  com- 
plainant prayed  an  appeal,  which  was  allowed  by  the  circuit  court,  but 
was  not  perfected  in  due  time,  and  was  dismissed  for  failure  to  file  tran- 


Digitized  by 


Google  ^ 


798  RDERAL  SEFORTEB,  VoL  50. 

script  in  the  supreme  court  at  the  next  term  after  the  appeal  was  taken. 
As  to  the  matter  retained,  the  case  proceeded  in  the  circuit  court,  and 
came  on  to  be  further  heard,  ;and  to  a  further  decree  in  January,  1887, 
from  which  decree  complainant  prayed  an  appeal,  which  was  allowed 
and  perfected.  On  this  appeal  all  the  errors  alleged  related  to  the  decree 
made  in  June,  1885;  none  were  assigned  as  to  the  decree  of  July,  1887; 
and  the  question,  therefore,  was  whether  on  this  appeal  any  of  the  matters 
which  were  determined  by  the  decree  of  June,  1885,  remained  open  for 
consideration.     On  this  question  the  supreme  court  announce: 

^We  are  of  the  opinion  that  the  decree  of  June  8»  1885,  was  a  final 
decree,  within  the  meaning  of  that  term  in  the  law  respecting  the  appellate 
Jurisdiction  of  this  court,  as  to  all  matters  determined  by  it,  and  that  they  are 
closed  against  any  further  consideration.  It  disposed  of  every  matter  of  con- 
tention between  the  parties,  except  as  to  the  amount  of  one  item,  and  refwred 
the  case  to  a  master  to  ascertain  that.  *  •  •  The  fact  that  It  was  not  dis- 
posed of  did  not  change  the  finality  of  the  decree  as  to  the  defendants  against 
whom  the  bill  was  dismissed.  *  *  •  They  were  no  longer  parties  to  the 
suit  for  any  purpose.  The  appeal  from  the  subsequent  decree  did  not  rein- 
state them.  All  the  merits  of  the  controversy  pending  between  them  and  the 
complainant  were  disposed  of,  and  could  not  be  again  reopened,  >^cept  on  ap- 
peal from  that  decree,''  (of  June  8, 1885.) 

Any  further  review  of  the  authorities  cited  and  relied  on  to  defeat  this 
motion  to  dismiss  the  appeal  in  this  case  is  unnecessary,  as  we  are  of 
opinion  that  the  case  last  cited  settles  the  question  here  made  before  08, 
and  that  the  motion  should  be  denied,  and  it  is  so  ordered. 

Pardbb,  Circuit  Judge,  having  sat  in  the  cireuit  court  rendeiing  the 
decision  appealed  iromi  took  no  part  in  the  hearing  or  disposition  of  this 
motion. 


Ghemioal  Nat.  Bake  v.  Abmbtrosq. 

(Circuit  Courit  8.  D.  €Mo,  W,  D.    June  S,  1893.) 
Ho.  4,889. 

1.  Bakkb— Validitt  of  Loan— Authoritt  of  Viob  Pbbsidbht— Frjlu©. 

The  C.  Bank  In  good  faith  advanced  money  on  coUateral  forwarded  to  It  Qj  tlie 
vice  president  of  the  F.  Bank,  and  charged  the  loan  to  the  F.  Bank.  The  vice  prea- 
ident  of  the  F.  Bank  directed  that  the  loan  be  transferred  to  his  individual  crediti 
which  was  done,  whereupon  he  fraudulently  checked  out  the  same  for  private  pOT' 
poses.  Held,  that  the  vice  president  had  authority  to  negotiate  the  loan,  and  that 
the  validity  thereof  was  not  affected  by  his  fraud. 

fi.  Bams— National  Banks— Insolvbnot— Basis  of  Dividends. 

Rev.  Bt.  SS  6286,  6296,  which  provide,  respeotivelr,  that  the  oomptroller,  oi 
appointing  a  receiver  for  an  insolvent  national  bank,  shall  advertise  for  prooj 
of  claims,  and  that  he  shaU  make  a  ratable  dividend  of  the  moneys  paid  overtohin 
by  the  reoeiver  among  those  who  have  proved  their  claims,  cannot  be  oonstmed  tc 
fix  the  date  of  the  suspension  of  the  bank  as  a  date  with  reference  to  which  all  cal 
eulations  of  the  amount  due  to  creditors  are  to  be  made  as  a  basia  of  dividenda 
Therefore,  where  after  such  suspension,  but  before  the  filing  of  a  dalm  with  thi 
receiver,  such  claim  was  reduced  by  collections  from  collaterals,  it  should  have  beei 
eredited  with  such  collections  when  filed,  and  the  balance  then  found  dlM  used  aa 
the  baaia  for  ascertaining  claimant's  dividend. 
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8.  Sams— Basis  of  Ditii>bnt)— Collections  O!?  Collaterals. 

'^e  C.  Bank  advanced  a  large  sum  of  money  to  the  P.  Bank  in  March  on  collater- 
als, and  in  June  advanced  a  further  sum  on  further  collaterals.  The  0.  Bank  col- 
lected $75,000  on  the  March  collaterals  after  the  maturity  of  the  March  loan,  but 
entered  a  general  credit  thereof  to  the  F.  Bank.  Heldy  that  the  collections  should 
have  been  applied  to  the  March  loan,  and  were  properly  deducted  therefrom  in  de- 
termining the  amount  which  the  C.  Bank  was  entitled  to  receive  as  a  dividend  from 
the  assets  of  the  F.  Bank  after  its  insolvency. 

4.  Same—Loss  or  Collatebals— Neoligbnob  of  Holder. 

Among  the  collaterals  to  secure  the  March  loan  was  a  note  of  W.  for  $25,000,  in- 
dorsed by  L.  for  accommodation  of  the  vice  president  of  the  F.  Bank.  Shortly  be- 
fore maturity  of  this  and  other  of  the  collaterals,  said  vice  president  requested 
that  they  be  not  presented  for  payment,  but  returned,  promising  that  other  collat- 
eral should  be  substituted  for  them,  all  of  which  was  aone,  except  that  the  $25,000 
note  was  not  returned.  The  F.  Bank  did  not  order  back  this  note,  and  shortly  aft- 
erwards it  matured  without  presentment  or  notice  of  dishonor  to  L.,'  the  indorser, 
who  was  the  only  solvent  party  to  the  note.  Held,  that  the  C.  Bank,  having  by  its 
negligence  failed  to  preserve  tne  liability  of  the  indorser,  was  chargeable  with  such 
note  as  so  much  received  on  its  claim. 

5.  Same— Defenses. 

It  was  no  excuse  to  the  C.  Bank  that  the  F.  Bank  was  not  a  party  to  the  note  in 
question,  the  C.  Bank  having  received  it  as  security  for  a  loan  to  the  F.  BAnk  under 
circumstances  from  which  it  might  naturally  infer  the  note  to  be  the  property  of 
the  F.  Bank. 

6.  Same— Availability  of  Collateral— Accommodation  Paper. 

The  objection  by  the  C.  Bank  that  the  note  was  made  and  indorsed  merely  for  the 
accommodation  of  the  vice  president,  who  was  not  a  party  thereto,  and  that  con- 
sequently the  C.  Bank  could  not  have  recovered  thereon  ii  the  indorser's  liability 
had  been  preserved,  could  not  be  maintained,  in  view  of  the  fact  that  the  indorser 
had  paid  three  notes,  companions  to  that  in  question,  without  objection,  and  of  evi- 
dence that  he  was  interested  with  the  vice  president  in  procuring  the  loan  which 
the  note  partly  secured. 

7.  Same— Interest  on  Dividends— Estoppel. 

The  C.  Bank,  having  refused  an  offer  of  the  receiver  to  pay  dividends  on  $200,000, 
which  was  about  the  amount  due  to  it  on  the  March  loan  after  deducting  collections 
on  collaterals,  was  not  entitled  to  interest  on  such  dividends  on  affirmance  of  the 
action  of  the  receiver  by  the  court. 

8.  Same— Dividends— Collections  on  Collaterals. 

A  sum  collected  by  the  C.  Bank  on  the  collaterals  after  proof  of  its  claim  should 
not  be  deducted  therefrom  in  ascertaining  the  amount  on  which  it  is  entitled  to  a 
dividend. 

In  Equity.  Suit  by  the  Chemical  National  Bank  against  David  Arm- 
strong, receiver  of  the  Fidelity  National  Bank.  Heard  on  the  pleadings 
and  evidence.     Decree  for  defendant. 

Statement  by  Sage,  District  Judge: 

On  the  2d  of  March,  1887,  the  Chemical  National  Bank,  of  New  York, 
credited  on  its  books  the  Fidelity  National  Bank,  of  Cincinnati,  with  a 
temporary  loan  of  $300,000,  at  interest,  on  the  faith  of  a  letter  from  that 
bank,  signed  by  E.  L.  Harper,  its  vice  president,  dated  February  28, 
1887,  requesting  such  credit,  and  inclosing  its  certificate  of  deposit  No, 
345,  to  the  order  of  E.  L.  Harper,  and  by  him  indorsed  in  blank. 

There  were  also  inclosed  with  the  letter  sundry  bills  receivable  as  col- 
lateral. The  letter  was  signed  by  Harper,  as  vice  president,  but  was 
not  copied  in  the  letter  book  of  the  bank,  and  it  does  not  appear  that 
any  other  officer  of  the  bank  knew  of  its  existence.  The  Chemical  Na- 
tional Bank  at  the  time  notified  the  Fidelity  Bank  that  it  had  placed 
$300,000  to  its  credit  E.  Ij.  Harper  received  the  notice,  and  at  onco 
directed  that  Ihe  sum  so  credited  be  transferred  to  his  individual  account, 
which  was  done,  and  immediately  afterwards  he  checked  it  out  for  his 
private  purposes. 
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In  April,  1887,  the  Chemical  Bank  sent  to  the  Fidelity  Bank  two 
statements  of  the  transactions  between  the  banks  in  March.  In  each  of 
these  the  $300,000  loan  was  credited  to  the  Fidelity  Bank  under  date 
of  March  2,  1887,  as  "loan"  or  "  tem.  loan."  May  19,  1887,  the  Fidel- 
ity Bank,  by  telegram,  signed  with  its  own  name,  and  by  confirming 
letter,  signed  "E.  L.  Harper,  V.  P.,"  requested  the  Chemical  Bank  not 
to  present  any  of  the  paper  pledged  as  collateral  for  the  $300,000  loan 
for  payment,  as  payment  would  be  arranged  for  at  the  Fidelity  Bank, 
and  new  paper  would  be  sent  on  the  20th  in  substitution  for  maturing 
collateral.     The  letter  promised  to  pay  on  July  15th,  with  interest. 

On  May  21,  1887,  the  Fidelity  Bank,  by  letter  signed  by  E.  L.  Har- 
per,  V.  P.,  transmitted  sundry  bills  receivable  as  collateral  for  the $300,- 
000  loan,  and  requested  the  return  of  certain  of  those  previously  trans- 
mitted, which  would  mature  in  May  or  June,  and  the  substitution  was 
made  as  requested.  On  June  14, 1887,  the  Fidelity  Bank  sent  to  the 
Chemical  Bank  over  $1,000,000  face  value  of  other  collateral,  and  re- 
quested other  advances,  and  certain  advances  were  made  by  the  Chemical 
Bank  in  response  to  that  request.  On  June  21, 1887,  the  Fidelity  Bank 
suspended  payment,  and  on  June  27,  1887,  the  defendant,  Armstrong, 
was  appointed  its  receiver  by  the  comptroller  of  the  currency. 

Collections  made  by  the  Chemical  Bank  of  the  collaterals  pledged  to 
it  by  the  Fidelity  Bank  for  the  various  advances  stated  above  were  all 
credited  on  the  books  of  the  Chemical  Bank  in  one  account,  r^ardless 
of  when  the  collateral  was  pledged,  or  in  connection  with  what  particular 
loan;  the  theory  of  the  Chemical  Bank  being  that  it  had  a  lien  on  all  the 
collateral  to  secure  all  the  advances.  By  the  fall  of  1887  more  than 
enough  had  been  collected  upon  the  collaterals  to  satisfy  all  the  loans, 
if  applied  according  to  the  theory  upon  which  the  credits  were  made. 
The  Chemical  Bank  thereupon  notified  defendant,  Armstrong,  of  this 
fact,  and  ofiered  to  r6mit  to  him  the  surplus  cash  collected,  and  return 
the  collateral  still  uncollected.  Armstrong,  however,  contended  that  the 
collateral  pledged  in  June,  1887,  was  security  only  for  the  advances 
thereafter  made,  and  that  the  Chemical  Bank  had  no  right  to  apply  col- 
lections from  that  collateral  to  payment  of  the  March  loan.  Suit  was 
thereupon  brought  by  Armstrong,  receiver,  against  the  Chemical  Bank, 
in  the  United  States  circuit  court  for  the  southern  district  of  New  York, 
for  an  accounting  of  the  June  collateral  upon  this  basis.  That  suit  re- 
sulted in  a  decree  in  favor  of  Armstrong  for  the  surplus  of  the  collections 
from  the  June  collaterals  over  the  June  advances,  with  interest.  The 
case  is  reported  in  41  Fed.  Rep.  234.  The  result  was  that  the  loan  of 
March,  1887,  was  left  unpaid,  and  the  Chemical  Bank  had  in  its  hands 
the  unpaid  collateral  pledged  in  March  and  May,  1887,  to  secure  that 
loan;  also  proceeds  of  collaterals  paid,  amounting  to  $75,000.  There- 
upon the  Chemical  Bank  made  formal  proof  of  claim  upon  that  basis, 
asking  to  be  enrolled  as  a  creditor  for  $300,000,  with  interest  at  6  per 
cent,  from  March  2,  1887,  and  to  be  paid  dividends  ratably  with  other 
creditors,  until  the  dividends  and  collections  made  and  to  be  made  from 
the  collateral  should  equal  the  amount  due  upon  the  loan.  The  claim 
as  made  was  rejectedj  the  rejection  being  accompanied  with  an  offer,  in 
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substance,  to  pay  dividends  calculated  upon  the  balance  remaining  due 
upon  the  claim  after  deducting  the  collections  made,  and  to  be  made, 
from  the  collateral,  and  a  further  sum  of  $25,000  which  it  was  claimed 
was  lost  through  negligence  of  the  Chemical  Bank  in  not  taking 
proper  steps  to  collect  a  note  for  that  amount  held  by  it  as  collateral, 
made  by  J.  W.  Wilshire,  and  indorsed  by  J.  V.  Lewis,  falling  due  June 
28,  1887. 

Thereupon  this  suit  was  brought  to  compel  the  allowance  of  the  claim 
as  presented  by  the  Chemical  Bank,  and  the  payment  of  dividends  on 
the  amount  due  at  the  time  of  the  appointment  of  defendant  as  receiver, 
the  dividends  to  cease  when,  together  with  the  collections  from  the  col- 
lateral, they  should  equal  the  amount  due  upon  the  claim.  The  an- 
swer sets  up  that  the  entire  transaction  was  in  furtherance  of  a  scheme 
by  Harper  to  swindle  the  Fidelity  Bank;  that  the  certificate  of  deposit 
for  1300,000,  which  was  forwarded  to  the  Chemical  Bank  by  Harper, 
was  not  entered  on  the  books  of  the  bank;  that  Harper  had  not  that  sum 
at  that,  date  on  deposit  in  the  bank;  that  the  issuing  of  the  certificate 
was  not  known  to  or  authorized  by  the  directors  of  the  bank,  and  that 
the  proceeds  obtained  from  the  Chemical  Bank  were  not  received  by  the 
Fidelity  Bank,  but  were  fraudulently  appropriated  by  Harper  to  his  own 
use.  The  defendant  further  sets  up  that,  by  reason  of  the  default  of 
the  complainant,  there  was  no  demand  of  payment  or  notice  of  nonpay- 
ment of  the  collateral  note  for  $25,000,  above  referred  to,  made  bv  Wil- 
shire and  indorsed  by  Lewis,  and  that  therefore  the  amount  of  said  note 
was  lost,  Wilshire  being  insolvent  and  Lewis  abundantly  able  to  pay,  but 
claiming  exemption  by  reason  of  said  note  not  having  been  presented  for 
payment  at  its  maturity,  and  notice  of  nonpayment  not  having  been  given 
to  him. 

The  defendant  further  admits  that  the  complainant  presented  the  claim 
sued  upon  to  him  on  the  25th  of  April,  1890,  which  was  the  first  pres- 
eniation  thereof,  and  that  he  did  then  in  writing  offer  to  admit  and  pay 
dividends  on  the  sum  of  $200,000;  that  being  about  the  amount  which 
the  defendant  believed  to  be  due  after  making  the  credits  which  are  set 
forth  in  the  answer,  and  to  which  he  claimed  to  be  justly  entitled,  and 
further  offered  to  pay  said  dividends  and  allow  said  sum  without  preju- 
dice to  the  right  of  the  complainant  to  sue  for  the  residue  of  the  claim 
as  presented  by  it,  which  offer  was  refused. 

The  evidence  is  undisputed  that  the  Chemical  Bank  was  not  in  any 
way  a  party  to  any  fraud  attempted  and  practiced  by  Harper,  but  dealt 
in  good  faith  with  the  Fidelity  National  Bank.  It  further  appears  from 
the  evidence  that  of  the  collateral  held  by  the  Chemical  Bank  as  secu- 
rity for  the  $800,000  loan  at  the  time  of  the  failureof  the  Fidelity  Bank, 
only  four  notes,  aggregating  $19,200,  and  falling  due  in  July  and  Au- 
gust, 1887,  had  at  any  time  belonged  to  the  Fiddity  Bank.  To  whom 
the  residue  belonged  prior  to  the  pledge  of  the  Chemical  Bank  does  not 
appear.  Among  the  collateral  notes  pledged  in  March  were  four  for 
$25,000  each,  drawn  by  Joseph  W.  Wilshire  to  the  order  of  J.  V.  Lewis, 
and  indorsed  by  him,  all  dated  February  25,  1887 1  and  payable,  re- 
V. 50p.no.  10— 61 
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spectiveiy,  at  three,  four,  five,  and  six  months  after  their  date.  All 
these  notes  were  made  by  the  maker  and  indorser  for  the  accommoda- 
tion of  E.  L.  Harper,  and  given  to  him  on  their  date.  The  note  falling 
due  in  May,  1887,  was  returned  in  accordance  with  the  request  of  May 
21,  1887.  The  note  falling  due  in  June,  1887,  was  in  the  possession 
of  the  Chemical  Bank  at  its  maturity,  and  is  unpaid.  No  proper  notice 
of  nonpayment  was  given  to  Lewis  as  indorser,  and,  as  already  stated, 
he  claims  to  be  discharged.  The  two  remaining  notes  were  paid  by 
Lewis  at  maturity,  and  he  also  paid  at  maturity  another  note  for  $25,- 
000,  made  by  Wilshire,  dated  April  28,  1887,  and  payable  five  months 
after  date  to  the  order  of  Lewis,  and  indorsed  by  him.  This  note  was 
among  the  collaterals  substituted  in  May,  1887. 

These  payments  by  Lewis  were  the  only  payments  made  on  aocouDt 
of  any  of  the  collateral  held  for  the  $300,000  loan  prior  to  the  commence- 
ment of  this  suit,  but  since  then  compromises  have  been  made  by  the 
defendant  of  the  four  notes  aforesaid  of  the  Champion  Machine  Company, 
resulting  in  a  payment  of  some  cash  and  the  substitution  of  other  secu- 
rities, and  upon  certain  notes  drawn  by  Whitely,  Fassler  <fe  Kelley,  and 
indorsed  by  E.  L.  Harper  &  Co.,  these  being  among  the  notes  pledged 
in  May,  to  which  the  Fidelity  Bank  had  no  title.  There  has  been  paid 
to  the  complainant  the  sum  of  $4,481.49  in  cash,  and  the  bonds  of 
Whitely,  Fassler  &  Kelley  secured  by  mortgage  to  the  amount  of  $9,600. 
The  defendant  in  his  answer  avers  that  the  Fidelity  Bank  was  not  liable 
to  the  complainant  for  the  amount  of  said  $300,000  loan,  and  that  the 
complainant  is  not  entitled  to  prove  the  same  as  valid  as  against  the  trust 
estate  held  by  him.  The  prayer  of  the  answer  is  that,  if  the  court  shall 
find  that  the  Fidelity  Bank  was  liable  for  the  amount  of  said  loan,  all 
payments  made  to  the  complainant  from  the  collateral  paper  not  belong- 
ing to  the  Fidelity  Bank,  and  forwarded  by  Harper  to  the  complainant 
as  security  for  said  loan,  shall  be  crejdited  thereon;  that  the  amount  of 
the  unpaid  Wilshire  note  shall  be  charged  against  the  complainant,  and 
credited  on  said  loan;  and  that  the  balance  of  the  collateral  shall  be  first 
exhausted,  and  the  proceeds  credited  on  the  loan,  and  the  complainant 
be  permitted  to  prove  only  the  amount  remaining  due  on  the  loan  after 
said  credits  have  been  made. 

Wm,  WorihingUmy  for  plaintiff. 

John  W.  Herrofij  for  defendant. 

Sage,  District  Judge,  (after  stating  the  facts  as  ahove.^  Conceding  that 
the  transaction  of  the  $300,000  loan  was  fraudulent  as  between  E.  L. 
Harper  and  the  Fidelity  Bank,  and  that  he  appropriated  the*entire  pro- 
ceeds to  his  individual  use,  the  claim  of  the  Chemical  Bank,  which 
dealt  in  good  faith  in  the  transaction,  and  was  innocent  of  any  knowl- 
edge or  participation  in  the  fraud,  is  not  affected  thereby.  The  nego- 
tiation of  the  loan  was  within  the  authority  of  Harper,  as  vice  president 
of  the  Fidelity  Bank,  and,  if  he  used  that  authority  fraudulently  for 
his  own  advantage,  the  bank  that  enabled  him  to  commit  the  fraud 
must  suffer  the  consequences,  and  not  the  bank  that  made  the  loan  and 
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advanced  the  money,  under  the  representation  and  in  the  belief  that  it 
was  conducting  a  fair,  l^itimate  business  transaction  with  the  Fidelity 
Bank. 

The  only  questions  to  be  decided  are — 

(1)  Upon  what  sum  shall  dividends  be  computed? 

(2)  Shall  the  Chemical  Bank  be  charged  with  the  $25,000  Wilshire- 
Lewis  note,  due  June  28,  1887,  as  if  it  had  been  collected? 

(3)  Shall  interest  be  allowed  the  Chemical  Bank  upon  the  sum  which 
may  be  found  due  to  it  for  dividends? 

In  Lewis  v.  U.  S.,  92  U.  S.  618,  623,  the  principle  of  equity  that  a 
creditor  holding  collaterals  is  not  bound  to  apply  them  before  enforcing 
his  direct  remedies  against  the  debtor  is  recognized  as  settled.  The  au- 
thorities in  support  of  the  principle  as  stated  are  numerous.  So  far  as  it 
relates  to  the  collaterals  yet  remaining  in  the  possession  of  the  Chemical 
Bank,  there  is  no  difficulty  about  its  application  in  this  case.  The  con- 
tention arises  upon  the  question  whether  the  sums  that  have  been  paid  to 
and  received  by  the  Chemical  Bank  on  account  of  collateral  notes  pledged 
to  it  to  secure  the  loan  shall  be  first  credited,  and  dividends  paid  on 
the  residue;  or,  on  the  other  hand,  dividends  shall  be  paid  upon  the  en- 
tire amount  as  if  those  payments  had  not  been  made,  and  then  the  pay- 
ments applied.  The  statutory  provisions  bearing  upon  the  questions 
are  sections  5235  and  5236,  Rev.  St.  U.  S.  Section  5235  requires  the 
comptroller,  upon  appointing  a  receiver  for  an  insolvent  national  bank- 
ing association,  to  give  newspaper  notice  for  three  consecutive  months, 
'^calling  on  all  persons  who  may  have  claims  against  such  association 
to  present  the  same,  and  to  make  legal  proof  thereof."  Section  5236, 
so  far  as  here  material,  requires  the  comptroller  to  make  a  ratable  divi- 
dend of  the  moneys  paid  over  to  him  by  the  receiver — 
"On  all  such  claims  as  may  have  been  proved  to  his  satisfaction,  or  adjudi- 
cated in  a  court  of  oouKpetent  jurisdiction;  and,  as  the  proceeds  of  the  assets 
of  such  association  are  paid  over  to  him,  shall  make  further  dividends  on  all 
claims  previously  proved  or  adjudicated." 

The  contention  for  the  complainant  is  that  the  statute  fixes  one  time, 
with  reference  to  which  all  calculations  of  the  amount  due  to  creditors 
are  to  be  made  as  a  basis  for  dividends,  and  that  that  time  is  the  date 
of  the  suspension  of  the  bank,  at  which  counsel  say  the  active  trust  in 
favor  of  creditors  begins  to  run.  The  argument  is  that  it  will  not  do 
to  take  the  maturity  of  the  daim,  for  that  throws  interest  out  of  view 
altogether,  and  that  the  time  when  the  proof  of  the  claim  is  tendered  can- 
not be  taken,  for  that  would  introduce  variations  because  of  difference 
in  dates  of  interest,  and  would  permit  a  creditor  having  a  high  rate  of 
interest  to  get  an  advantage  over  others,  by  postponing  his  time  of  proof, 
and  thus  swelling  the  amount  due  him. 

For  a  similar  reason  it  is  urged  that  the  date  when  the  claim  is  allowed 
or  adjudged  cannot  be  taken.  The  contention  is  that  the  statute  neces- 
sarily contemplates  an  estimation  of  all  claims  at  one  and  the  same  instant 
of  time;  and  that  reason,  as  well  as  convenience,  dictates  that  time  to 
be  the  date  of  the  commencement  of  the  trust;  that  is  to  say,  the  date 
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of  the  suspension  of  the  bank.  In  support  of  this  contention  White  v. 
Knox,  111  U.  S.  784,  4  Sup.  Ct.  Rep.  686,  is  cited.  That  case  is  an  au- 
thority for  the  proposition  that  all  creditors  are  to  be  treated  alike  with 
reference  to  the  payment  of  interest.  White  had  obtained  judgment  on 
the  23d  of  June,  1888,  upon  a  claim  which  had  remained  due  and  un- 
paid from  the  date  of  the  suspension  of  the  bank  and  the  appointment 
of  the  receiver,  which  was  about  the  20th  of  December,  1876.  Between 
that  date  and  the  judgment,  the  comptroller  had  paid  to  other  creditors 
dividends  amounting  in  the  aggregate  to  66  per  cent,  upon  their  respec- 
tive claims  as  of  the  date  when  the  bank  failed.  White's  judgment  in- 
cluded interest  to  the  date  of  its  rendition,  and  he  claimed  a  dividend 
on  the  amount  thus  obtained.  The  comptroller  paid  him  a  dividend 
upon  the  same  basis  as  that  adopted  for  dividends  to  the  other  creditors. 
The  difference  between  that  amount  and  the  amount  claimed  by  White 
as  the  basis  for  his  dividend  was  $21,379.66.  Suit  was  brought  to  com- 
•pel  the  payment  of  dividends  on  that  difference.  The  supreme  court  up- 
held that  rule  of  distribution.  Chief  Justice  Waite  saying,  in  the  course 
of  his  opinion,  that,  Hf  interest  is  added  on  one  claim  after  that  date 
before  the  percentage  of  dividend  is  calculated,  it  should  be  upon  all; 
otherwise,  the  distribution  would  be  according  to  different  rules,  and  not 
ratable,  as  the  law  requires." 

In  none  of  the  cases  decided  by  the  supreme  court  does  it  appear  that 
any  payment  on  account  of  the  indebtedness  of  the  creditor  was  made 
from  the  proceeds  of  collaterals,  or  otherwise,  after  the  suspension  of  the 
bank  and  before  the  proof  of  claim.  There  are  two  or  three  cases  in 
Pennsylvania  in  which  the  doctrine  claimed  by  counsel  for  complainant 
is  approved,  but  the  weight  of  authority  is  the  other  way.  In.  Lewis  v. 
U.  S.,  92  U.  S.  618;  Owe  v.  Baiik,  lOOU.  8.  446;  and  Eastern  Townships 
Bank  v.  Vermont  Nat.  Bank,  22  Fed.  Rep.  186, — ^the  claim  proven  wap  ft>r 
the  entire  amount  of  the  principal  of  the  indebtedness  as  it  existed  when 
proven  and  at  the  date  of  the  failure  of  the  bank,  for  nothing  had  been 
realized  from  collateral,  and  there  had  been  no  partial  payments,  and  the 
question  as  to  the  time  with  reference  to  which  the  amount  due  should 
be  adjusted  related  exclusively  to  the  payment  of  interest.  In  this  case 
a  different  state  of  facts  exists.  After  the  suspension  of  the  Fidelity  Bank, 
and  before  the  Chemical  Bank  made  any  proof  of  its  claim,  it  realized 
$76,000  from  the  payment  of  collaterals,  to  wit,  three  of  the  Wilshire- 
Lewis  notes,  as  follows:  $25,000  on  the  23d  of  July,  1887,  $26,000  on  the 
24th  August,  1887,  and  $25,000  on  the  1st  of  October,  1887,  the  dates 
at  which  said  notes  respectively  matured.  These  payments  were  entered 
up  on  the  books  of  the  Chemical  Bank  at  the  dates  of  their  receipt  to  the 
credit  of  the  general  collateral  account  of  the  Fidelity  Bank.  The  Chem- 
ical Bank  treated  the  collaterals  received  in  March  and  May  and  June  as 
all  belonging  to  one  and  the  same  account,  or,  in  the  language  of  the 
cashier  of  that  bank  in  his  testimony,  "as  massed;''  and  so  with  the 
loans,  the  bank  acting  on  the  erroneous  theory,  already  stated,  that  it  had 
the  right  to  apply  the  proceeds  of  all  the  collaterals  to  the  payment  of 
all  or  any  part  of  the  indebtedness  of  the  Fidelity  Bank.     The  question 
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then  is  how  the  payment  of  these  amounts,  before  the  filing  of  the  claim 
of  the  Chemical  Bank  with  the  receiver,  is  to  be  regarded.  Was  the 
Chemical  Bank  bound  to  credit  them  on  its  claim,  or  did  it  have  the 
right  to  prove  and  receive  dividends  upon  the  entire  claim,  holding  the 
amounts  received  from  the  collaterals  back,  to  be  applied,  after  the  re- 
ceipt of  the  dividends,  to  the  residue  of  the  claim?  It  is  urged  that  the 
entries  of  credit  onght  not  to  conclude  the  Chemical  Bank,  because  they 
were  made  upon  the  theory  that  the  loans  and  the  collaterals  were  to  be. 
treated  as  belonging  to  one  transaction.  Conceding  that  the  Chemical 
Bank  is  not  concluded  by  the  entries,  how  does  the  matter  stand?  The 
provision  in  section  5236  of  the  Revised  Statutes  is  for  the  payment  by 
the  comptroller  of  ratable  dividends  "on  all  such  claims,  as  may  have 
been  proved  to  his  satisfaction,  or  adjudicated  in  a  court  of  competent 
jurisdiction,''  The  first  thing  for  a  creditor  to  do,  then,  is  to  make  proof 
of  his  claim,  and  there  seems  to  me  to  be  no  escape  from  the. conclusion 
that  the  claim  must  be  proven  as  it  exists  when  the  proof  is  made. 
What,  then,  was  the  true  amount  of  the  claim  when  the  proof  was  made 
by  the  Chemical  Bank?  It  had  received  negotiable  securities  as  collat- 
eral. It  is  stated  at  page  213  in  Schouler  on  Bailments  that  the  rule 
deducible  from  the  decisions  is  that  "the  pledgee  of  negotiable  securities 
not  only  has  the  right,  but  is  bound,  in  the  exercise  of  ordinary  diligence, 
to  make  presentment  or  collection  on  their  maturity,  and  then  apply  the 
proceeds  on  the  pledged  account." 

In  Wed  V.  Bank,  19  Vt.  403,  Judge  Redfield,  on  page  409,  says:  "It 
is  true  that  if  the  security  had  been  converted  into  money,  and  it  is  be- 
tween debtor  and  creditor,  it  ceases  to  be  collateral,  and  operates  directly 
as  payment,  so  that  the  debt  is  thereby  reduced,  and  the  creditor  can 
only  go  for  the  balance."  In  Sohier  v.  Loringy  6  Cush.  537,  the  court 
held  that  any  proof  sought  to  be  made  by  a  creditor  after  he  has  been 
paid  any  part  of  his  claim  can  be  only  for  the  unpaid  balance.  Judge . 
Lowell  says  in  Re  Souther,  2  Low.  320,  that  in  bankruptcy  no  cred- 
itor can  prove  for  more  than  his  actual  debt  as  it  exists  at  the  time  of 
the  proof,  without  obtaining  an  undue  advantage  over  other  creditors* 
It  was  held  by  the  court  of  appeals  of  Maryland  in  Bank  v.  Lanahan,  7 
AtL  Rep.  615,  decided  January  5, 1887,  that  a  creditor  who  had  realized 
on  collaterals  was  entitled  to  a  dividend,  under  an  assignment  for  the 
benefit  of  creditors,  for  only  the  residue  of  his  claim  after  deducting  the 
amount  realized  on  the  collateral.  The  court  said  that  it  could  not  be  de- 
nied that  the  sum  received  from  the  collaterals  diminished  the  indebted- . 
ness,  and  that  the  creditor  had  thereby  actually  received  payment  to  a 
certain  extent.  In  Maeon  v.  Bogg,  2  Mylne  &  C.  448,  Lord  Chancellor 
CoTTENHAM  Said  that  in  equity  a  party  might  come  in  and  prove  without 
giving  up  or  affecting  his  securities,  except  so  far  as  the  amount  of  his 
debt  may  be  diminished  by  what  he  may  receive;  and  in  KeUocVs  Oase^ 
3  Ch.  App.  769,  Sir  William  Page  Wood,'  in  deciding  the  cas^,  re-; 
ferred  to  the  right  of  the  creditor  to  stand  upon  his  securities  until  they 
are  redeemed;  and  in  People  v.  E.  RemingUm  &  Sorn^  121  N.  Y;,  at  page 
336,  24  N»  E.  Rep.  793,  the  court  said  that  the  creditor  was  entitled  to. 
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prove  against  the  estate  for  what  was  due  to  him,  and  receive  a  dividend 
upon  that  amount  without  deduction  on  account  of  collateral  securities 
held  by  him.  In  Wheeler  v.  NewbovM,  16  N.  Y.  392,  the  court  of  ap- 
peals held  that,  where  negotiable  securities  are  pledged  for  a  loan,  "the 
primary,  and,  indeed,  the  only,  purpose  of  the  pledge  is  to  put  it  in  the 
power  of  the  pledgee  to  reimburse  himself  for  the  money  advanced  when 
it  becomes  due  and  remains  unpaid.  The  contract  carries  with  it  an 
implication  that  the  security  shall  be  made  effectual  to  discharge  the 
obligation."  The  court  further  held  that  it  would  be  presumed,  in  the 
absence  of  express  stipulations  to  the  contrary,  that  it  was  the  intention 
of  the  parties  to  the  contract  that  the  creditor  should,  if  he  resorted  to 
the  pledge  instead  of  the  personal  liability  of  the  debtor,  accept  the  money 
upon  the  hypothecated  securities,  as  it  became  due  and  payable,  and 
apply  it  to  the  satisfaction  of  his  debt.  The  general  law  with  reference 
to  the  appropriation  of  payments  is  that,  if  the  party  who  pays  money 
does  not  make  a  specific  application  at  the  time  of  the  payment,  the  right 
of  application  devolves  on  the  payee,  and  he  must  then  exercise  it,  or 
the  law  will  exercise  it  for  him.  It  has  been  held  that,  if  money  is  paid 
to  the  pledgee  before  the  maturity  of  the  principal  note,  he  has  no  right 
to  apply  the  proceeds  to  the  payment  of  that  note  until  it  matures,  and 
that  in  such  case  the  money  when  received  is  a  substitute  for  the  collat- 
eral note  on  account  of  which  it  was  paid,  and  is  to  be  held  upon  the 
same  terms  and  subject  to  the  same  rights  and  deities  as  the  collateral 
note.  Garlick  v.  JameSy  12  Johns.  148.  But  in  this  case  the  payments 
of  the  collateral  notes  were  made  after  the  maturity  of  the  loan,  and  it 
was  the  duty  of  the  Chemical  Bank  to  apply  them  at  once  as  credits  upon 
its  claim,  upon  the  loan  against  the  Fidelity  Bank.  A  general  credit 
was  entered,  and  it  must  stand  as  a  credit  against  that  loan.  It  results 
that  when  the  Chemical  Bank  presented  its  claim  there  should  have  been 
credited  upon  it  the  amount  realized  from  collaterals,  and  the  claim  for 
$300,000,  the  full  amount,  was  rightly  rejected. 

The  next  question  is  whether  the  Chemical  Bank  shall  be  charged  with 
the  $25,000  Wilshire-Lewis  note,  due  June  28,  1887,  as  if  it  had  been 
collected.  The  facts  relating  to  this  branch-  of  the  case  have  already 
been  stated  in  a  general  way,  but  it  is  now  necessary  to  refer  to  them 
more  particularly.  That  note  was  among  the  collaterals  originally 
pledged  for  the  payment  of  the  $300,000  loan.  On  the  19th  of  May, 
1887,  the  Fidelity  National  Bank  telegraphed  the  Chemical  Bank:  "We 
send  other  bills  to  take  place.  Will  want  all  returned  here  without  pre- 
senting, as  we  advised  parties  to  arrange  payment  here."  On  the  same 
day  the  Fidelity  Bank  by  letter,  over  the  signature  of  "E.  L.  Harper, 
V.  P.,"  wrote  the  cashier  of  the  Chemical  Bank  as  follows: 

** Please  do  not  present  any  of  the  collateral  paper  for  payment.  -  We  have 
advised  parties  we  would  order  back  and  cliarge  up  here.  We  will  to-mor- 
row send  you  new  notes  to  take  the  place  of  ones  maturing.  We  will  pay 
the  loan  July  15th,  and  will  pay  interest  till  that  date,  if  agreeable  to  you." 

The  $25,000  note  was  not  ordered  back  by  the  Fidelity  Bank,  but  on 
the  21st  of  May,  1887,  sundry  other  bills  receivable,  which  would  mature 
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in  May  or  June,  and  which  were  held  as  collateral,  were  called  home  by 
the  Fidelity  and  others  substituted.  On  the  28th  of  June,  1887,  seven 
days  after  the  suspension  of  the  Fidelity  Bank,  and  one  day  after  the 
appointment  of  Armstrong,  as  receiver,  the  $25,000  note  matured.  It 
was  then  held  as  collateral  by  the  Chemical  Bank.  There  was  no  pre- 
sentment or  demand  for  payment,  nor  any  notice  of  nonpayment  to 
Lewis,  the  indorser,  who  was  abundantly  able  to  pay,  whereas  Wilshire, 
the  maker,  was  insolvent.  The  cashier  of  the  Chemical  Bank  testifies 
in  his  deposition  that  the  28th  of  June  came,  and  the  note  had  not  been 
returned  to  Cincinnati,  and  that  night  he  discovered  that  fact,  and  wired 
Wilshire  and  J^ewis  at  the  place  where  he  supposed  they  would  be  found, 
and  where  the  note  was  payable,  namely,  Cincinnati.  He  says  that  the 
loans  were  in  the  hands  of  the  loan  clerk,  who  did  not  call  his  attention  to 
the  $25,000  note,  the  note  clerk  acting  on  the  presumption  that  the  tele- 
gram and  letter  of  May  19th  were  authority;  but  the  cashier,  happening 
that  afternoon  to  have  some  time,  got  out  the  papers,  and  was  looking 
them  over,  and,  as  he  says,  "was  more  than  surprised  to  find  this  piece  of 
paper  on  hand,"  referring  to  the  note,  and  at  once — it  was  then  about  half 
past  four — "did  his  duty  and  notified  the  parties."  He  also  testifies 
that  he  knew  of  the  failure  of  the  Fidelity  Bank  on  the  21  at  of  June,  he 
thinks,  or  the22d. 

It  is  urged  for  the  Chemical  Bank  that  it  had  the  right  to  assume 
that  it  was  to  do  nothing  with  respect  to  presentment,  demand,  or 
notice  of  nonpayment  of  this  note;  that  the  instructions  contained 
in  the  telegram  and  letter  of  May  19th  continued  in  force  until  altered 
by  positive  directions.  Also,  that  the  evidence  shows  that  the  Fi- 
delity Bank  never  was  the  owner  of  this  note,  and  tha';  it  was  an 
accommodation  note  for  the  use  of  Harper,  which  the  Chemical  Bank, 
as  an  innocent  purchaser  for  value  before  maturity,  had  the  right  to  en- 
force; but,  as  far  as  Lewis  was  concerned,  that  right  existed  only  in  case 
the  Chemical  Bank  could  not  otherwise  collect  its  debt  as  against  him; 
that  }he  lien  of  the  Chemical  Bank  extended  only  so  far  as  necessary  for 
its  own  protection,  and,  if  Lewis  had  paid  the  note,  he  would  have  been 
subrogated  to  the  rights  of  the  Chemical  Bank  against  the  Fidelity,  and 
the  securities  belonging  to  that  bank,  after  the  Chemical  Bank  bad  betm 
paid  the  residue  of  its  claim;  also  that  Lewis  was  practically  a  surety  for 
the  Fidelity  Bank,  which  was  the  principal  debtor.  The  argument  for 
the  defendant  is  that  it  appears  from  the  evidence  that  the  money  on  the 
$300,000  loan  was  borrowed  by  E.  L.  Harper  in  the  name  of  the  bank, 
but  for  his  own  use,  without  any  authority  or  knowledge  of  the  other 
ofScers  of  the  bank,  and  by  the  perpetration  of  a  firaud  on  all  the  par- 
ties concerned;  and  that  the  proceeds  of  the  loan  were  immediately 
placed  to  his  individual  credit,  and  drawn  out  for  his  own  use.  Coun- 
sel say  that  if  Harper  had  paid  that  debt,  or  any  part  of  it,  he  could 
not  prove  the  sum  so  paid  as  a  claim  against  the  Fidelity  National  Bank, 
and  that  the  same  rule  applies  to  collections  from  collaterals  fumishecl 
by  him,  whether  belonging  to  or  only  controlled  by  him. 

The  argument  is  further  that  the  complainant  had  knowledge  or 
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reason  to  suppose  that  the  collaterals  belonged  to  the  Fidelity  National 
Bank;  that  that  would  have  been  natunUly  and  properly  inferred  by 
the  complainant  from  the  manner  in  which  it  obtained  possession  of 
them,  and  the  manner  in  which  they  were  sent  to  it,  and  therefore  the 
complainant  cannot  complain  if  the  same  results  should  follow  as  would 
have  followed  had  they  actually  belonged  to  the  Fidelity  Bank. 

As  to  the  claim  that  the  Wilshire-Lewis  notes  were  accommodation 
notes  loaned  to  Harper,  and  that  no  consideration  was  received  for  them 
by  Lewis  and  Wilshire,  attention  is  called  to  ihe  only  testimony  upon  that 
part  of  the  case, — the  deposition  of  Wilshire, — and  to  the  fact  that  Lewis, 
who  paid  three  of  the  notes  as  indorser,  has  neither  testified  nor  made  any 
claim  of  the  kind  stated.  Harper's  name  does  not  appear  upon  those 
notes,  and,  according  to  Wilshire,  nothing  was  said  about  paying  them 
or  in  any  way  taking  care  of  them.  The  transaction  occurred  at  Wil- 
shire's  house,  in  Cincinnati,  on  the  night  of  February  25,  1887,  Wil- 
shire, Harper,  and  Lewis  being  present,  and  all  taking  part  in  the  con- 
versation. Harper  stated  that  he  required  additional  funds  to  carry  on 
a  certain  deal  which  he  had  on  hand  at  that  time,  that  he  did  not  have 
the  amount  of  ready  money  in  possession,  but  that  he  could  use  paper, 
discounted  either  in  his  own  bank  or  elsewhere,  and  Wilshire  testifies  that 
notes  were  made  for  that  purpose,  but  nothing  at  all  was  said  as  to  who 
was  to  take  up  the  notes.  Harper  spoke  of  the  condition  of  the  market, 
the  favorable  outlook,  and  the  necessity  of  having  ample  money  to  pro- 
tect the  deal;  also,  that  while  the  deal  was  ver}*^  promising,  and  the 
prospects  for  a  successful  termination  favorable,  yet  with  the  opposition 
at  Chicago  it  was  best  to  be  prepared  to  furnish  additional  margin 
when  called  for;  that,  although  the  money  was  not  needed  then,  it  poe- 
sibly  might  be  later  on,  and  Harper  wanted  to  be  prepared  for  it.  Why 
Lewis  was  interested  in  assisting  Harper  does  not  appear  from  W^ilshire's 
deposition.  Wilshire  himself  was  Harper's  broker.  The  argument  is 
that,  the  paper  having  been  made  to  enable  Harper  to  borrow  money 
upon  it,  neither  Wilshire  nor  Lewis  can  plead  that  it  was  accommoda- 
tion paper  as  against  the  party  who  loaned  the  money  on  the  faith  of  it; 
and  that,  while  it  is  true  that  the  Fidelity  Bank  did  not  primarily  lend 
the  money  on  that  paper,  it  did  loan  its  credit,  and  thus  obtained  the 
money  and  gave  it  to  Harper,  thereby  accomplishing  the  object  intended 
by  Lewis  and  Wilshire,  and  therefore  having  the  same  right  to  protec- 
tion on  its  credit  as  if  it  had  primarily  made  the  loan.  I  am  satisfied 
that  this  is  the  correct  view  of  the  transaction,  and  that,  as  to  the  three 
$25,000  notes  that  were  paid,  inasmuch  as  I^wis  and  Wilshire  knew 
that  they  were  to  be  used  to  obtain  money  to  aid  Harper  in  a  deal  in 
which  they  were  in  some  way  sufficiently  interested  to  furnish  $100,000 
of  negotiable  security,  they  would  not  be  entitled  to  prove  up  any  claim 
agtiinst  the  Fidelity  Bank.  This  brings  us  back  to  the  question  whether 
the  failure  of  the  Chemical  Bank  to  make  demand  of  payment  of  the 
$25,000  note  due  June  28th  was  warranted  by  the  telegram  and  letter 
of  May  19th.  My  conclusion  is  that  it  was  not.  Those  advices  were 
followed  by  the  letter  of  May  21st,  calling  home  certain  of  the  securities 


Digitized  by 


Google 


CHEMICAL  NAT.  BAKE   r.  ARlfSTBONQ.  809 

which  would  mature  in  May  and  June,  but  not  the  $25,000  note.  The 
omission  of  that  note  from  that  call  was  of  itself  sufficient  to  indicate 
that  it  was  not  the  intention  to  order  it  back  to  Cincinnati.  It  remained 
as  collateral  in  the  hands  of  the  Chemical  Bank  until  its  maturity.  The 
Fidelity  suspended  payment  on  the  21st  of  June,  and  that  fact  was 
known  to  the  Chemical  Bank  on  that  day  or  the  day  following.  It  was 
clearly  the  duty  of  the  Chemical  Bank  to  observe  the  ordinary  rules  bind- 
ing upon  the  holder  of  negotiable  securities  as  collateral,  with  reference 
to  presentment  for  payment  and  notice  of  nonpayment.  The  failure  lo 
do  so  was  a  neglect  which  was  called  an  "oversight,"  and  which,  when  it 
was  discovered  by  the  cashier,  it  was  too  late  to  remedy.  The  note 
should  have  been  sent  by  the  Chemical  Bank  to  its  correspondent  at 
Cincinnati,  where  it  was  payable,  in  time  for  presentment  and  demand, 
and,  in  the  event  of  nonpayment,  of  notice.  This  not  having  been  donci 
the  claim  against  the  only  solvent  party  to  the  note  was  lost,  and  the 
amount  must  be  charged  to  the  Chemical  Bank  as  if  the  note  had  been 
paid. 

With  reference  to  interest,  this  court  has  the  right  to  take  judicial  no- 
tice of  the  fact  which  appears  in  its  own  records,  although  it  is  not 
shown  in  evidence  in  this  case,  that  no  interest  has  been  paid  upon  claims 
proven  against  the  Fidelity  Bank,  excepting  in  cases  where  claims  rejected 
by  the  receiver  were  subsequently  affirmed  by  the  judgment  of  this  or 
some  other  court  of  competent  jurisdiction.  In  such  cases  interest  has 
been  allowed  from  the  date  when  dividends  were  withheld  that  should 
have  been  paid.  There  is  another  consideration  which  cannot  be  over- 
looked. When  the  complainant  proved  its  claim  for  the  entire  amount 
of  the  $800,000  loan,  the  receiver  offered  to  pay  the  dividends  on  $200,- 
000,  without  prejudice  to  the  right  of  the  complainant  to  litigate  its 
claim  for  the  residue.  The  offer  was  rejected,  with  the  result  to  lock 
up,  pending  the  litigation,  the  amount  which  would  have  be^i  paid  in 
dividends  on  $200,000.  Applying  the  maxim  that  he  who  seeks  eq« 
uity  must  do  equity,  the  complainant  will  not  now  be  allowed  interest 
on  the  amount  which  was  offered  to  and  rejected  by  it.  The  true 
amount  on  which  dividends  should  be  allowed  will  be  ascertained  by  add- 
ing to  the  principal  of  the  loan  interest  thereon  from  the  2d  of  March, 
1887,  its  date,  to  June  21,  1887,  the  date  of  the  suspension  of  the  Fi- 
delity Bank,  and  then  deducting  the  $76,000  realized  from  the  three 
Wilshire-Lewis  notes  which  were  paid,  and  $25,000  on  account  of  the 
$25,000  Wilshire-Lewis  note  that  was  not  presented  for  payment  nor 
protested.  The  claim  of  the  complainant  is  subject  to  a  further  credit 
of  $4,481.49,  cash  realized  from  the  Whitely,  Fassler  &  Kelley  notes,  and 
the  notes  of  the  Champion  Machine  Company,  but  that  credit  is  not  to 
affect  the  dividends,  for  the  reason  that  it  was  realized  subsequent  to 
the  proof  of  complainant's  claim.  Interest  will  be  allowed  on  the  amount 
of  the  dividends  on  the  excess  of  complainant's  claim  over  $200,000,  to  be 
reckoned  from  the  date  of  the  proof  of  the  claim. 
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Southwestern  Telegraph  &  Telephone  Co,  v.  Robinson. 
iCircuU  Court  cf  Appeals,  Fifth  Circuit    May  30, 1899.) 

Tblbphone  Companies— Neglioenoe—Suspbhdbd  Wise— Elegtbical  Btobm. 

A  telephone  company  which  for  several  weeks  permits  its  wire  to  remain  sus- 
pended across  a  public  highway,  a  few  feet  from  the  ground,  is  liable  to  a  traveler 
who  comes  in  contact  therewith  during  an  electrical  storm,  and  Is  in jnred  by  a 
discharge  of  electricity  which  had  been  attracted  from  the  atmosphere,  aince  the 
electricity  would  have  been  harmless  except  for  the  wire. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

At  Law.     Action  by  J.  B.  Robinson  against  the  Southwestern  Tele- 
graph <fe  Telephone  Company  for  personal  injuries.     Verdict  and  judg- 
ment for  plaintiff.     Defendant  brings  error.     Affirmed. 
'  Statement  by  Bruce,  District  Judge: 

Plaintiff  in  error  was  sued  by  defendant  in  error  in  the  district  court  ot 
Cooke  county,  Tex.,  for  damages  in  the  sum  of  $12,000.  He  states 
his  cause  of  action  as  follows:     * 

''Your  petitioner,  J.  B.  Robinson,  a  resident  of  Cooke  county,  Tex.,  oom- 
plaining  of  the  Southwestern  Telegraph  &  Telephone  Company,  a  private 
corporation  incorporated  under  the  laws  of  the  state  of  New  York,  but  doing 
business  in  the  state  of  Texas  and  having  a  legal  office  in  Gainesville,  Cooke 
county,  Texas,  respectTully  represents  that  on  or  about  the  29th  day  of 
October,  A.  D.  1889,  the  defendant  owned  and  operated  a  telephone  line 
between  the  cities  of  Gainesville  and  Dallas,  Tex.,  and  intermediate  points, 
the  connection  between  said  cities  being  made  by  a  single  wire  suspended  by 
means  of  poles  in  the  manner  of  telegrapli  wires,  usually  about  thirty  feet 
from  the  ground;  that  its  said  telephone  line  or  wire  crossed  the  public  high- 
way between  Dallas  and  McKinney,  known  as  the  'Dallas  and  McKinney 
Boad,'  about  five  miles  south  of  Piano,  in  Dallas  county;  that  at  said  points 
and  over  said  road  on  the  aforesaid  date,  and  for  several  weeks  prior  thereto, 
the  defendant  negligently  suffered  and  permitted  its  aforesaid  wires  to  be  and 
remain  suspended  over  said  road  within  a  few  feet  of  the  ground,  and  within 
such  proximity  thereto  that  travelers  on  the  said  road  unavoidably  and  neces- 
sarily canle  in  contact  therewith;  that  the  said  wire  so  suspended  over  said 
road,  which  was  a  public  highway  between  two  large  cities,  and  daily  traveled 
by  many  people  in  vehicles  and  on  horseback,  all  of  which  was  known  to  the 
defendant,  was  a  dangerous  and  unlawful  obstractioa  of  said  load,  and  a 
public  nuisance,  and  that  the  defendant  or  the  aforesaid  date,  and  long  prior 
thereto,  knew  of  the  condition  of  said  wire  at  said  point,  or  might  have  known 
it  by  the  exercise  of  reasonable  care,  but  nevertheless  negligently  permitted 
it  to  remain  in  the  condition  aforesaid;  that  the  said  wires  are  the  best  known 
conductors  of  electricity,  and  are  the  only  vehicles  in  general  use  for  the 
transmission  of  electric  currents,  and,  during  electric  or  thunder  storms,  such 
wires  ordinarily  become  heavily  charged  with  electricity,  of  power  sufficient  to 
indict  death  or  do  great  injury  to  those  coming  in  contact  with  them,  and 
that  froip  this  fact  arises  the  peculiar  danger  of  allowing  such  wires  to  remain 
suspended  so  low  that  people  will  come  in  contact  with  them, — all  of  which 
was  on  the  aforesaid  date' and  long  prior'  thei'eto  well  known  to  the  defendant, 
or  might  have  been  known  to  it  by  the  exercise  of  ordinary  care;  that  on  the 
afternoon  of  the  aforesaid  date,  as  plaintiff  was  traveling  on  hoi-seback  on  the 
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said  Dallas  and  McKinney  highway  during  the  prevalence  of  a  heavy  thunder 
storm,  such,  however,  as  Is  usual  in  that  section  at  that  season  of  the  year, 
he  came  in  contact  with  the  defendant's  said  wire  at  the  point  aforesaid,  in 
consequence  of  its  being  suspended  so  near  the  ground;  that  it  was  a  dark, 
stormy  evening,  and  that  the  wire  was  invisible  to  plaintiff,  and  plaintiff 
came  in  contact  with  it  through  no  fault  or  negligence  on  his  part,  but  through 
the  gross  negligence  and  carelessness  of  the  defendant,  as  aforesaid,  in  leaving 
said  wire  suspended  over  a  public  highway  within  a  few  feet  of  the  ground; 
that  at  the  time  said  wire  was  heavily  charged  with  electricity  generated  by 
the  storm  then  prevailing,  as  aforesaid,  and,  on  coming  in  contact  with  it, 
plaintiff  received  a  fall  charge  of  the  fluid,  which  knocked  him  from  his 
horse  and  completely  paralyzed  him  for  the  time  being,  depriving  him  of  the 
power  of  speech  and  locomotion;  that  plaintiff  lay  in  the  road  where  he  had 
been  thrown,  in  the  rain  and  storm,  until  picked  up  by  a  passerby,  and  car- 
ried to  a  neighboring  house,  and  there  plaintiff  was  confined  to  his  bed  for 
more  than  five  weeks,  suffering  during  this  period  severe  bodily  pain  and 
mental  anguish.  •  Plaintiff  representa  that  he  is  but  little  past  middle  age,  and 
before  said  injuries  was  of  a  vigorous  mind  and  robust  constitution,  and  capable 
of  great  endurance  and  physical  and  mental  activity,  but  that,  in  consequence 
of  said  injuries,  his  health  and  mental  faculties  have  been  permanently  and 
seriously  impaired,  and  his  capacity  to  pursue  his  usual  avoc^ition  practically 
destroyed,  to  his  actual  damages  ten  thousand  dollars.  Plaintiff  further 
represents  that,  on  account  of  said  injuries,  he  has  been  put  to  great  expense 
for  medical  attention,  and  that  his  condition  is  such  as  to  require,  for  the 
future,  constant  medical  treatment  and  the  care  of  his  family,  who  are  thus 
withdrawn  from  their  customary  duties,  to  his  actual  damages  two  thousand 
dollars.  Wherefore,  plaintiff  sues,  and  prays  that  the  defendant  \\q  cited  to 
answer  herein,  and  that  on  final  hearing  he  have  judgment  for  his  said  dam- 
ages, costs,  and  for  further  general  and  special  relief." 

The  case  was  removed  into  the  circuit  court  of  the  United.  States  for 
the  northern  district  of  Texas,  and  the  defendant  answered  as  follows: 

'*Now  comes  defendant,  and  for  answer  by  way  of  demurrer  to  plaintiff^s 
cause  of  action  says,  first,  that  the  plaintiff  ought  not  to  have  and  maintain  this 
cause,  for  that  his  original  petition  does  not  state  facts  sufficient  to  constitute 
a  cognizable  and  enforceable  demand  before  the  law.  Of  this  he  prays  the 
judgment  of  the  court.  And  for  further  answer,  if  such  be  necessary, 
defendant  says  it  denies  each  and  singular  the  allegations  in  the  plaintiff ^s 
petition  contained,  and  says  it  is  not  guilty  of  the  wrongs,  injuries,  and 
negligent  conduct  charged;  and  of  this  it  puts  itself  upon  the  country.  And, 
answering  further,  it  says  if  plaintiff  was  injured  in  any  manner,  it  was  the 
result  of  his  negligence, — that  he  failed  to  exercise  that  reasonable  degree  of 
care,  in  traveling  at  the  dangerous  time  in  which  he  alleges  he  was  traveling, 
and  in  avoiding  contact  with  defendant's  line  during  a  thunder  storm,  that  a 
reasonably  prudent  man  ought  to  have  exercised  under  like  circumstances. 
Wherefore,  defendant  says  plaintiff  ought  not  to  recover,  and  of  this  it  puts 
itself  upon  the  country." 

The  case  was  heard,  and  the  demurrer  was  overruled,  to  which  ruling 
the  defendant  excepted,  and  the  trial  before  court  and  jury  resulted  in 
a  verdict  for  plaintiflf  in  the  sum  of  $2,500,  for  which  amount,  with 
interest  and  costs,  judgment  was  afterwards  rendered.  Motion  for  new 
trial  was  filed,  heard,  and  overruled  by  the  court:  The  assignnaent  of 
.error  is  .that  inth^  record  of  the  proceedings  of  the  above  cause  in  tho 
trial  court  there  is  manifest  error,  in  tbk,.  to  .wit;      .:•.,.. 
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''The  court  erred  In  overruling  the  general  demurrer  of  the  said  South- 
western Telegraph  &  Telephone  Company  to  the  original  petition  and  cause 
of  action  of  the  said  J.  B.  Robinson,  as  will  appear  from  an  inspection  of  the 
said  petition,  demurrer,  and  judgment  of  the  court  thereon.** 

John  W.  Wray,  for  plaintiff  in  error, 

M.  L.  Crawford^  W.  0.  Dams^  and  /.  L.  Harris,  for  defendant  in  error. 

Before  Pardee,  Circuit  Judge,  and  Locke  and  Bruce,  District  Judges. 

Bruce,  District  Judge,  (after  stating  the  facts.)  The  question  and  the 
only  question  for  review  here  is  whether  the  plaintiff  stated  a  cause 
of  action  in  his  petition,  and  if  the  demurrer  to  the  cause  of  action, 
as  stated  by  the  plaintiff  in  the  court  below,  was  properly  overruled. 
In  Railroad  Co.  v.  Jones,  95  U.  S.  439,  it  is  said  negligence  is  the 
failure  to  do  what  a  reasonable  and  prudent  person  would  ordinarily 
have  done,  under  the  circumstances  of  the  situation,  or  doing  what 
such  a  person,  under  the  existing  circumstances,  would  not  have  done. 
It  would  seem  too  plain  to  require  argument  that  the  allegations  of 
the  petition  show  negligence  on  the  part  of  the  telephone  company. 
Under  the  facts  and  circumstances  stated  the  wire  was  an  obstruction 
upon  the  public  highway.  Travelers  were  liable  to  collide  with  it,  and 
injurious  consequences  to  them  would  follow  as  the  natural  and  probable 
result  of  such  contact.  Article  622  of  the  Revised  Civil  Statutes  of  Texas 
provides: 

"Corporations  created  for  the  purpose  of  constructing  and  maintaining 
magnetic  telegraph  lines  are  authorized  to  set  their  poles,  piers,  abutmeuts, 
wires,  and  other  fixtures  along,  upon,  and  across  any  of  the  public  roads, 
streets,  and  waters  of  the  state,  in  such  manner  as  not  to  incommode  the 
public  in  the  use  of  such  roads,  streets,  or  waters." 

The  duty  on  the  part  of  the  telephone  company  was  clear  to  prevent 
its  wire  from  becoming  an  obstruction  on  the  highway.  Under  the 
circumstances  shown  the  defendant  in  error  might  have  been  hurt  by 
coming  in  contact  with  the  wire  of  the  telephone  company,  and  injuries 
to  the  defendant  in  error  might  have  resulted,  independent  of  the  fact 
that  the  wire  at  the  time  was  loaded  with  a  charge  of  electric  fluid  from 
the  clouds  and  storm  then  prevailing.  So  that  it  is  difficult  to  see  how 
this  verdict  could  be  disturbed  even  if  the  contention  of  the  plaintiff  in 
error  is  correct,  that  the  electricity  with  which  the  wire  was  charged  at 
the  time  was  the  proximate  and  immediate  cause  of  injury  to  the  de- 
fendant in  error,  for  which  the  telephone  company  cannot  be  held 
responsible.  Negligence  is  a  mixed  question  of  law  and  fact,  and  is  a 
question  for  the  jury,  under  proper  Instructions  from  the  court.  It  is 
not  claimed  here  that  the  court  misdirected  the  jury  in  its  charge  on  the 
law  of  the  case,  and  the  verdict  is:  "We,  the  jury,  find  for  the  plaintiff 
in  the  sum  of  twenty-five  hundred  dollars.**  The  jury  found  n^ligence 
on  the  part  of  the  telephone  company,  resulting  in  injuries  to  the  de- 
fendant in  error,  and  for  which  they  assess  his  damages  at  $2,500.  It 
is  not  shown  that  the  jury  found  that  the  wire  of  the  telephone  company 
was  charged  with  electricity  at  the  time  the  defendant  in  error  came  in 
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contact  wiih  it,  and  that  the  electric  fluid  was  the  cause  of  the  injury  to 
the  defendant  in  error,  and  so  it  is  not  clear  that  there  was  any  error  in 
the  ruling  of  the  court,  even  upon  the  theory  of  the  case  insisted  upon 
hy  the  plaintiff  in  error.  No  point  is  made  on  the  question  of  contribu- 
tory negligence,  and  the  contention  of  the  plaintiff  in  error  seems  to  be 
that  the  petition  states  the  cause  of  action  to  have  been  the  injuries 
which  resulted  from  the  fact  that  the  wire  at  the  time  of  the  contact 
with  it  by  the  defendant  was  charged  with  electric  fluid,  for  the  creation 
and  existence  of  which  the  telephone  company  was  in  no  sense  respon- 
sible. Persons,  however,  must  be  held  to  know  the  ordinary  operation 
of  the  forces  of  nature,  and  to  use  proper  means  to  avert  danger.  If  the 
electric  fluid  with  which  the  wire  of  the  telephone  company  was  charged 
at  the  time  was  an  element  or  the  main  element  in  the  production  of  the 
injuries  to  the  defendant  in  error,  still  it  is  clear  that  the  displaced  wire 
furnished  the  means  of  the  communication  of  the  dangerous  force  which 
resulted  in  the  injury  to  the  defendant  in  error.  Science  and  common 
experience  show  that  wires  suspended  in  the  atmosphere  attract  elec^ 
tricity  in  the  time  of  storms,  and  when  so  suspended  and  insulated  are 
dangerous  to  persons  who  may  at  such  times  be  brought  in  contact  with 
them,  and  the  petition  charges  that,  during  electric  or  thunder  storms, 
such  wires  ordinarily  become  heavily  charged  with  electricity,  of  power 
sutlicient  to  cause  death  or  great  injury  to  those  coming  in  contact  with 
them;  and  whether  this  is  so  or  not  is  a  question  of  fact.  To  say  that 
the  agency  of  the  telephone  wire  in  the  production  of  the  injury  was 
inferior  to  that  of  the  electric  current,  which  was  the  main  cause,  is  not 
satisfactory.  It  is,  in  fact,  to  admit  that  the  company's  displaced  wire 
furnished  the  means  by  which  the  dangerous  force  was  communicated 
to  and  injured  the  defendant  in  error.  True,  it  was  a  new  force  of  power 
which  intervened,  with  the  production  of  which  the  telephone  company 
had  nothing  to  do,  but  upon  this  point,  in  Insurance  Co.  v.  Tweedy  7 
Wall.  52,  the  court  say: 

"If  a  new  force  or  power  has  intervened,  of  itself  sufficient  to  stand  as 
the  cause  of*  the  misfonune,  the  other  must  be  considered  as  too  renoote." 

The  new  force  or  power  here  would  have  been  harmless  but  for  the 
displaced  wire  and  the  fact  that  the  wire  took  on  a  new  force,  with  the 
creation  of  which  the  company  was  not  responsible,  yet  it  contributed 
no  less  directly  to  the  injury  on  that  account.  In  Gleeson  v.  Railroad  Co.j 
140  U.  S.  435,  11  Sup.  Ct.  Rep.  859,  the  court  held  that  a  landslide  in  a 
railway  cut  caused  by  an  ordinary  fall  of  rain  is  not  an  act  of  God, 
which  will  exempt  the  railway  company  from  liability  to  passengers  for 
injuries  caused  thereby  while  being  carried  on  the  railway;  and  on  page 
441  (page  861,  11  Sup.  Ct.  Rep.)  of  the  opinion  in  that  case  the  court, 
quoting  from  an  English  case,  say  "that  the  plaintiff  was  entitled  to  a 
verdict  on  the  ground  that,  if  a  person  maintains  a  lamp  projecting  over 
a  highway  for  his  own  purposes,  it  is  his  duty  to  maintain  it  so  as  not 
to  be  dangerous  to  persons  passing  by;  and  if  it  causes  injuries,  owing  to 
a  want  of  repair,  it  is  no  answer  on  his  part  that  he  had  employ^  a 
competent  man  to  repair  it;"  citing  1  Thomp.  Neg.  pp.  346|  347.     No 
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case  is  cited  like  the  one  at  bar,  but  the  principles  upon  which  cases  of 
this  character  have  been  decided  sustain  the  verdict  in  this  casoi  and 
the  judgment  of  the  court  is  affirmed. 


Texas  <fe  P.  Ry.  Co.  v.  Nelson. 

iCireuU  Cou/rt  of  AppwU^  ]/yih  drcuU,    May  80, 1892.) 

No.  35. 

L  CoiTTxynAKCB— Abbinob  ov  WrnrusBS— DisoBiTioir  ov  Ck>UBT»8TATB  PBAOtna 

HOT  FOLLOWBD— RbV.  St.  %  914. 

A  coQtinuanoe  becanse  of  the  absence  of  material  witnesses  rests  wlthfA  the 
discretion  of  the  circuit  court;  without  regard  to  the  practice  of  the  state  courts, 
notwithstanding  the  statute  conforming  the  practice  and  procedure  of  the  circuit 
courts  to  that  adopted  in  the  courts  of  record  of  the  state  where  such  court  is  held, 
because  the  mode  of  summoning  witnesses  and  taking  testimony  in  the  courts  of 
the  United' States  is  regulated  by  statutes  of  the  United  States. 

Si  PLBADINO— ETIDBNCB— AOCn>BNT  AT  Ri.IZ.WAT  Cbossino. 

In  an  action  for  personal  injuries  sustained  at  a  railway  crossing,  defendant  al- 
leged contributory  negligence  on  the  part  of  the  plaintiff  in  failioR  to  stop,  look 
and  listen  for  the  approaohinR  train.  Held^  that  plaintiff  could  testily  that  several 
people,  who  were  in  the  wagon  with  him  at  the  time  of  the  accident,  did  not  make 
any  outcry  indicating  that  a  train  was  approaching. 
S.  Railroad  Companib&— Mukicipal  Regulatioks— Rnranra  Bbll. 

Under  section  80  of  the  charter  of  the  city  of  Ft.  Worth  the  dty  ooundl  la  em- 
powered **to  direct  the  use  and  regulate  the  speed  of  locomotive  endues  in  said 
city,  or  to  prevent  or  prohibit  the  use  or  running  of  the  same  within  the  city." 
Held,  that  the  city  oouncU  were  authorized  under  this  section  to  enact  an  ordi- 
nance prohibiting  the  running  of  an  engine  or  car  in  said  city  without  a  bell  at- 
tached thereto  being  rung  before  starting,  and  aU  the  time  the  same  should  be  in 
motion  within  such  city. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Texas.     Affirmed. 

W.  W.  Howe,  R.  8.  Lovett,  Henry  Mnch^  and  Oeorge  ThompKn^  for  plain- 
tiff in  error. 

M.  L.  Orawfcrd,  for  defendant  in  error. 

Before  Pardee,  Circuit  Judge,  and  Loci:e  and  Bruce,  District  Judges. 

Pardee,  Circuit  Judge.  The  defendant  in  error,  B.  F.  Nelson,  insti- 
tuted a  suit  in  the  district  court  of  Tarrant  county,  state  of  Texas,  against 
the  Texas  &  Pacific  Railway  Company,  to  recover  dami^es  for  personal 
injuries  suffered  by  the  said  Nelson  in  being  run  over  by  one  of  the  loco- 
motives of  the  railway  company  at  a  railway  crossing  in  the  city  of  Ft. 
Worth.  The  railway  company  appeared  in  the  state  court,  filed  a  de- 
murrer and  answer  to  the  petition,  and  thereupon,  by  a  proper  petition 
and  bonds,  removed  the  case  into  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Texas.  After  transcript  filed  in  the  circuit 
court,  the  railway  company  filed  its  first  amended  original  answer, 
wherein  it  demurred  to  the  sufficiency  of  the  plaintiff's  petition,  then 
excepted  to  the  sufficiency  thereof,  and  for  special  answer  said: 

"That,  if  plaintiff  received  any  of  the  injuries  alleged*  same  were  caused  and 
occasioned  by  reason  of  his  own  carelessness  and  want  of  care  in  falling  to 
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stop  and  look  and  listen  for  the  approaching  train;  and  defendant  avers  that 
said  plaintiff  had  full  opportunity  to  see  and  observe  the  approach  of  the  mov- 
ing train,  but  it  says  that,  by  reason  of  the  said  negligence  and  want  of  care, 
plaintiff  cannot  recover." 

This  cause  came  on  thereafter  for  trial  before  a  jury,  and  resulted  in  a 
verdict  for  the  plaintiff  and  against  the  defendant  railway  company  in 
the  sum  of  $4,600.  Judgment  was  entered  on  the  verdict,  and  a  motion 
for  a  new  trial  was  overruled,  whereupon  the  railway  company  brought 
the  case  to  this  court  by  a  writ  of  error. 

The  first  assignment  of  error  is  waived.  The  second  assignment  of 
error  is: 

"Tliat  the  court  erred  in  overruling  the  application  of  the  railway  company 
for  the  continuance  on  account  of  absence  of  witnesses.  W.  P.  Burts»  J.  J. 
Ooodfellow,  and  J.  T.  Fields,  because  said  application  showed  full  and  suffi- 
cient grounds  for  a  continuance." 

The  bill  of'  exceptions  in  relation  to  this  matter  recites: 

''This  cause  was  called  for  trial  on  the  20th  of  January,  1892,  whereupon 
plai'ntift  announced  *  Keady,'  and  defendant,  the  Texas  &  Pacific  Railway 
Company,  announced  that  it  was  not  ready,  and  moved  the  court  for  a  con- 
tinuance until  next  term.  Plaintiff  waiving  a  written  motion,  but  demanding 
a  strict  showing  for  a  continuance,  defendant,  through  its  attorney,  George 
Thompson,  stated  that  it  was  not  ready  for  trial,  for  want  of  the  testimony  of 
W.  P.  Burts,  J.  J.  Ooodfellow,  and  J*  T.  Fields;  that  said  witnesses  are  ma- 
terial, and  were  absent  without  the  procurement  or  consent  of  defendant;  that 
said  witnesses  resided  in  Tarrant  county,  Tex.;  that  defendant  had  exercised 
due  diligence  to  obtain  the  testimony  of  said  witnesses,  in  this:  that  on  the 
14th  day  of  January,  1892,  it  caused  to  be  issued  out  of  said  court  a  subpcena 
for  said  witnesses,  which  was  duly  served  upon  them,  as  appeared  by  said 
subpoBna;  that  this  was  the  first  application  of  the  defendant  for  a  continu- 
ance; and  that  the  testimony  of  said  witnesses  could  be  procured  by  next  term 
of  court.  Upon  fully  considering  said  motion  and  application,  the  court  de- 
termined the  same  insulBcient,  and  not  well  talcen,  in  that  it  did  not  show 
that  said  witnesses  had  been  tendered  their  witness  fees  and  mileage,  the  said 
witnesses  by  said  application  being  shown  to  reside  beyond  the  limits  of  the 
county  in  which  the  court  was  sitting;  and  said  application  was  thereupon 
overruled,  and  the  cause  went  to  trial,  to  which  defendant  excepted." 

The  continuance  of  a  cause  at  issue  is  a  matter  of  discretion,  and  a  re- 
fusal thereof  is  not  assignable  for  error.  Woods  v.  Young^  4  Cranch,  237; 
Sims  V.  Hundley,  6  How.  1;  Barrow  v.  ifiB,  13.  How.  54 j  Thompson  v.  Set- 
den,  20  How.  195;  McFavi  v.  Ramsey^  20  How.  523;  CooJb  v.  Bxvrley,  11 
Wall.  659.  It  is  suggested  that  since  the  above  decisions  were  rendered 
the  act  of  June  1,  1872,  (Rev.  St.  U.  S.  §  914,)  has  been  passed,  con- 
forming the  practice  and  procedure  of  the  circuit  courts  to  that  adopted 
in  the  courts  of  record  of  the  state  where  such  circuit  court  is  held;  and 
that,  therefore,  the  decisions  referred  to  can  have  no  application  to  the 
question  here  raised.  And  it  is  contended  that  under  the  practice  in  the 
courts  of  Texas  (Rev.  St.  Tex.  arts.  1276, 1277)  the  granting  or  refusal  of 
the  first  application  for  a  continuance  is  not  a  matter  of  discretion  where 
jbhe  applicant  for  the  continuance  complies  with  the  terms  of  said  article; 
citing  Cleveland  v.  Cb^  66  Tex.  404;  Chilson  v.  Reeves,  29  Tex.  279,— 
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which  seem  to  sustain  the  contention  as  to  the  practice  in  the  courts  of 
Texas.  It  is,  however,  to  be  noticed  that  the  mode  of  summoning  wit- 
nesses and  taking  testimony  in  the  courts  of  the  United  States  is  regu- 
lated  by  statutes  of  the  United  States,  and  therefore  the  practice  in  the 
state  courts  in  relation  to  such  matters  does  not  apply.  See  sections  876, 
877,  914,  Rev.  St.  And  the  question  of  diligence  in  summoning  wit- 
nesses and  procuring  testimony  should  be  tested  by  the  laws  of  the  United 
States  rather  than  by  the  practice  in  the  state  courts.  The  case  of  Jfcfo- 
Faxd  V.  Ramsey^  mpra,  is  cited  with  approval  in  the  case  of  Kennon  v. 
Gilrn^,  131  U.  S.  22-24,  9  Sup.  Ct.  Rep.  696,  in  which  the  court  says: 

"By  the  statutes  of  the  territory  the  court  may,  on  good  cause  shown,  change 
the  place  of  trial,  where  there  is  reason  to  believe  that  an  impartial  trial  can- 
not be  had  therein;  and  an  appeal  lies  to  the  snpreme  court  of  the  territory 
from  an. order  granting  or  refusing  a  new  trial,  or  from  an  order  granting  or 
refusing  to  grant  a  change  of  venue.  Code  Civil  Proc.  Mont.  1879,  §§  62, 
408;  Act  Amend.  Feb.  23,  1881,  g  7.  But  the  statutes  of  the  territory  can- 
not enlarge  the  appellate  jurisdiction  of  this  court.  The  granting  or  denial  of 
a  change  of  venue,  like  the  granting  or  refusal  of  a  new  trial,  is  a  matter 
within  the  discretion  of  the  court,  not  ordinarily  reviewable  by  this  court  on 
writ  of  error.  MoFaul  v.  Ramsey,  20  How.  523;  Kerr  v.  ClampitU  95  U.  S. 
188;  Railway  Co.  v.  Heck,  102  U.  S.  120.  And  the  refusal  to  grant  a  change 
of  venue  on  the  mere  affidavit  of  the  defendants*  agent  of  the  state  of  public 
opinion  in  the  county  clearly  involves  a  matter  of  fact  and  discretion,  and  is 
not  a  ruling  upon  a  mere  question  of  law.  ** 

In  the  case  of  Cox  v.  Hart^  12  Sup.  Ct.  Rep.  962,  (decided  on  the 
16tb  of  the  current  month,  and  not  yet  officially  reported,)  the  supreme 
court  again  decides  generally  that  the  granting  or  refusing  of  an  appli- 
cation for  continuance  is  not  reviewable  on  error. 

In  the  courts  of  the  United  States  motions  for  a  new  trial  are  addressed 
to  their  discretion,  and  the  decision,  whatever  it  may  be,  cannot  be  re- 
viewed  on  appeal  or  writ  of  error.  "  This  is  a  rule  of  law  established  by 
this  court,  and  not  a  mere  matter  of  proceeding  or  practice  in  the  circuit 
and  district  courts.  Henderson  v.  Moore,  5  Cranch,  11;  Doswdl  v.  De  La- 
lama,  20  How.  29;  Schuchardt  v.  AUena,  1  Wall.  371.  It  is  therefore  not 
within  the  act  of  congress  of  June  1,  1872,  and  cannot  be  affected  by 
any  state  law  upon  the  subject."  Railroad  Co.  v.  Horst,  93  U.  S.  291- 
301.  In  Thompson  v.  Selden,  mpra^  the  chief  justice,  delivering  the 
opinion  of  the  court,  says: 

''And,  as  regards  the  motion  to  continue  the  case,  it  has  often  been  decided 
by  this  coui-t  that  the  refusal  of  an  inferior  court  to  continue  a  case  to  another 
term  cannot  be  assigned  for  error  here.  Justice  requires  that  the  granting  or 
refusal  of  a  continuance  should  be  left  to  the  sound  judicial  discretion  of  the 
court  where  the  motion  is  made,  and  where  all  of  the  circumstances  connected 
with  it,  and  proper  to  be  considered,  can  readily  be  brought  t>efore  the  court. *" 

We  think  that  the  reasoning  which  applies  to  motions  for  a  new  trial 
and  changes  of  venue  applies  with  equal,  if  not  more,  force  to  applica- 
tions for  continuance. 

Some  stress  is  laid  upon  the  first  rule  of  court,  (first  rule  of  the  cir- 
cuit court,  northern  distrixst  of  Texas,)  as  follows: 
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"All  laws  and  rules  of  prooedore  and  practice  prescribed  by  the  legislature 
of  the  state  of  Texas  as  they  now  exist,  or  as  they  may  be  changed  and 
amended  from  time  to  time,  when  the  same  do  not  conflict  with  the  laws  of 
the  United  States,  or  a  rule  of  the  supreme  court  of  the  United  States  or  of 
this  court,  are  hereby  adopted  as  the  rule  of  practice  in  this  court,"  etc. 

A  reading  of  the  said  rule  shows  that  it  is  not  as  broad  as  the  prac- 
tice act,  (Rev.  St.  §  914,)  and  we  are  disposed  to  think  that  it  need  not 
be  considered. 

The  third  assignment  of  error  is  based  upon  the  following  bill  of  ex- 
ceptions: 

"Plaintiff,  Nelson,  testified  that  he  approached  the  cisoBsing,  going  from 
east  to  west,  and  that  the  train  which  caused  the  injury  was  running  north- 
erly, and  that  the  street  and  railway  tracks  cross  each  other  at  right  angles; 
that,  while  approaching  the  crossing,  and  until  the  time  of  the  injury,  he 
looked  and  listened  and  did  his  best  to  ascertain  whether  or  not  a  train  was 
approaching,  but  that  he  could  not  do  so  because  of  deep  cuts,  embankments 
covered  with  weeds,  and  obstructions,  shutting  out  the  view.  He  testified  also 
that  one  Mrs.  Butler  and  her  two  children  and  his  wife  were  in  the  wagon 
with  him  at  the  time  of  the  injury.  Plaintiff's  counsel  then  asked  this  ques- 
tion: 'State  whether  or  not  any  of  those  in  the  wagon  with  you  made  any 
outcry  indicating  that  a  train  was  approaching.'  To  this  question  defendant 
objected,  solely  for  the  reason  that  the  same  was  incompetent,  whereupon  the 
court  decided  that  the  same  was  material,  overruled  the  objection,  and  allowed 
the  plaintiff  to  answer  that  no  one  made  any  outcry  indicating  that  a  train 
was  approaching. " 

The  plaintiff's  petition  alleged  that  when  he  approached  the  crossing 
he  did  not,  nor  could  he,  see  said  railway  track  on  each  side  thereof, 
and  especially  looking  southward;  nor  did  he,  nor  could  he,  see  said 
approaching  train  until  he  was  almost  upon  said  crossing  and  railway, 
on  account  of  the  high  embankments  on  either  side  of  said  crossing, 
covered  with  weeds  and  other  growth,  fences,  houses,  and  other  obstruc- 
tions to  the  view.  The  defendant,  by  a  special  answer,  put  in  issue 
contributory  negligence  on  the  part  of  the  plaintiff  in  failing  to  stop,  and 
look  and  listen  for  the  approaching  train.  In  the  light  of  these  plead- 
ings, and  the  testimony  showing  that  at  the  time  of  plaintiff's  injury 
other  persons  were  in  the  wagon  with  him,  we  are  unable  to  see  any 
point  whatever  in  the  objection  made  to  the  plaintiff's  stating  whether 
any  of  thoee  in  the  wagon  with  him  made  an  outcry  indicating  that  a 
train  was  approaching.  If  the  defendant  intended  or  proposed  to  offer 
evidence  to  show  that  the  plaintiff  was  warned  as  to  the  approach  of  the 
coming  train,  then  the  evidence  was  decidedly  material.  On  the  other 
hand,  if  defendant  made  no  such  contention,  we  fail  to  see  how  the  an- 
swer to  the  question  propounded  could  at  all  prejudice  the  defendant 
railway  company. 

The  fourth  assignment  of  error  is: 

**  That  the  court  erred  in  allowing  the  plaintiff  to  introduce  any  evidence  over 
defendant's  objection  to  section  259  of  the  Kevised  Criminal  Ordinances  of 
the  city  of  Ft.  Worth,  Texas,  prohibiting  the  moving  of  an  engine  within  the 
city  limits  of  the  city  of  Ft.  Worth,  Texas,  without  a  bell  being  rung  on  the 
same,  because  It  appeared  that  said  ordinance  was  void  and  invalid^  in  that 
v.SOF.no.lO— 62 
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the  said  city  council  of  said  city  had  no  power  to  pass  such  an  ordinance  un- 
der the  charter  of  the  said  city  of  Ft.  Worth." 

The  bill  of  exceptions  under  which  this  assignment  of  error  is  made 
shows  that  the  injury  to  plaintiff  occurred  within  the  corporate  limits 
of  the  city  of  Ft.  Worth;  that  the  train  was  running  at  a  higher  rate  of 
speed  than  was  permitted  by  the  city  ordinances.  There  was  testimony 
that  tended  to  prove  that  the  bell  was  being  rung  and  the  whistle  blown. 
There  was  also  testimony  tending  to  prove  that  no  bell  was  rung  or 
whistle  blown.  Section  259  of  the  Revised  Criminal  Ordinances  of  the 
city  of  Ft,  Worth  prohibits  the  running  of  an  engine  or  car  in  said  city 
without  a  bell  attached  thereto  being  rung  before  starting,  and  all  the 
time  the  same  shall  be  in  motion  therein.  Section  80  of  the  charter  of 
the  city  of  Ft.  Worth,  among  other  powers  given  in  relation  to  the  lay- 
ing and  construction  of  railway  tracks,  etc.,  confers  the  power  upon  the 
city  council  "to  regulate  or  prohibit  the  blowing  of  locomotive  whistles 
within  the  city,  to  direct  the  use  and  regulate  the  speed  of  locomotive 
engines  in  said  city,  or  to  prevent  or  prohibit  the  use  or  running  of  the 
same  within  the  city,"  And  section  85  of  the  same  charter  provides 
that— 

"The  city  council  shall  have  power  to  pass,  publish,  amend,  or  repeal  all 
ordinances,  rules,  and  police  regulations  not  contrary  to  the  constitution  of 
this  state,  for  the  government,  peace,  and  order  of  the  city;  ♦  ♦  *  to  en- 
force the  observance  of  all  such  rules,  ordinances,  and  public  regulations; 
and  to  punish  violations  thereof  by  fines,  penalties,  and  costs." 

Under  the  powers  granted  in  these  ordinances,  we  are  of  the  opinion 
that  this  assignment  of  error  is  not  well  taken,  for  it  seems  perfectly  com- 
petent under  the  power  expressly  given  to  direct  the  use  and  regulate 
the  speed  of  locomotive  engines  in  said  city,  and  to  prevent  or  prohibit 
the  use  or  running  of  the  same  within  the  city,  to  prevent  or  to  prohibit 
the  running  of  an  engine  without  a  bell  attached  thereto  being  rung  be- 
fore starting,  and  aU  the  time  the  same  shall  be  in  motion.  On  the 
whole  case,  we  find  no  reversible  error  on  the  part  of  the  circuit  court, 
and  the  judgment  complained  of  is  therefore  affirmed,  with  costs. 


AsHBB  et  al,  V.  Cabbll  et  oL 

(CCrcutt  Court  of  AppeaU^  Fifth  CirouiL    May  80, 18014 

No.  3. 

!•  Dbath  bt  WRONaFUL  Act— AcTB  of  Sbbvants  amb  Agents.. 

Under  Rev.  St.  Tez.  art.  2899,  giving  a  right  of  action  for  wrongfal  death,  ft  lia- 
bility for  the  acts  of  agents  or  servants  is  confined  to  common  carriers,  and  all  other 
persons  are  liable  for  their  own  acts  alooa  HendricH  v.  Walton^  6  S.  W.  Rep.  749, 
69  Tex.  193,  foUowed. 

9.  Same— Unithb  BTAtBS  Marshal  —  Killing  of  PBidOKBBS  bt  Mob  —  Incompbtbkt 
Deputy. 

Under  this  statute,  a  United  States  marshal,  who,  knowing  that  certain  lawless 
persons  are  hostile  to  a  prisoner  in  his  custody,  delivers  him  for  transport,  shack- 
ted,  to  a  deputy,  whom  he  knows  to  be  incompetent  and  unfit,  is  liable  on  his  offi- 
cial bond,  because  of  his  own  negligence,  for  the  killing  of  such  prisoneir  by  a  mob, 
through  the  deputy's  unfitness.    BRUCB,  District  Judge,  dissenting. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

At  Law.  Action  by  Venia  Asher  and  her  husband,  Thomas  Asher, 
against  William  L.  Cabell,  formerly  United  States  marshal,  and  his  sure- 
ties, for  permitting  a  prisoner  to  be  killed  by  a  mob.  Judgment  for 
defendants  on  demurrer  to  the  petition.  Plaintiffs  bring  error.  Re- 
versed. 

Statement  by  Pardee,  Circuit  Judge: 

This  cause  was  heard  in  the  court  below  on.  exceptions  to  the  plain- 
tiffs' second  amended  original  petition,  which  it  seems  necessary  to  give 
in  full,  as  follows: 

"By  leave  of  the  court,  plaintiffs  amend  their  first  amended  petition  filed 

herein  on  the day  of  February,  1891,  so  that  the  same  shall  read  as 

follows: 

**  Venia  Asher,  joined  by  her  husband,  Thomas  Asher,  hereinafter  styled 
'  plaintiffs.'  complaining  of  William  L.  Cabell,  James  Moroney,  C.  W.  Terry. 
J.  S.  Daugherty,  E.  M.  Tillman,  Hugh  Blakeny,  and  Philip  b>anger,  who  are 
hereinafter  styled  *  defendants,*  respectfully  represents: 

''That  at  the  time  of  the  institution  of  this  suit,  to  wit,  on  the  18th  day  of 
January,  1890,  the  said  Venia  resided  in  Young  county,  Texas,  in  said  dis- 
trict, and  was  at  that  time  the  widow  of  Alfred  Aaron  Marlow,  who  was  slain 
by  a  mob  in  said  Young  county,  as  will  be  hereinafter  related;  that  during 
the  pendency  of  this  suit  she  has  intermarried  with  Thomas  Asher,  her  co- 
plaintiff,  who  joins  her  in  this  action;  and  she,  with  the  minor  children,  here- 
inafter named,  of  herself  and  her  deceased  husband,  now  resides  with  her 
present  husband,  the  said  Thomas  Asher,  in  the  Indian  Territory. 

''The  above-mentioned  defendants  are  allresidents  and  citizens  of  the  county 
of  Dallsis,  in  said  northern  district  of  Texas. 

"  Plaintiffs  sue  for  actual  damages  on  account  of  injuries  causing  the  death 
of  said  Alfred  Aaron  Marlow,  and  seek  a  recovery  on  the  official  bond  of  the 
said  William  L.  Cabell  as  United  States  marshal,  such  action  being  brought 
and  such  recovery  being  sought  for  the  benefit  (1)  of  said  Venia,  formerly 
wife  and  widow  of  said  deceased;  (2)  of  Williamson  Wilson  Marlow,  a  boy  of 
four  years  old,  and  Annie  Laurie  Marlow,  a  girl  two  years  old,  the  minor  chil- 
dren of  said  Venia  and  Alfred  Aaron;  and  (3)  of  Martha  Jane  Marlow,  the 
widowed  mother  and  only  surviving  parent  of  said  deceased,  who  now  resides 
in  the  county  of  Ouray,  in  the  state  of  Colorado. 

'*That  heretofore,  to  wit,  on  the  28th  day  of  April,  1886,  the  defendant 
William  L.  Cabell  was  duly  appointed  and  commissioned  marshal  of  the 
United  States  for  the  northern  district  of  Texas;  and  that  on  the  25th  day  of  No- 
vember, 1887,  the  said  Wm.  L.  Cabell  as  principal,  with  the  other  defendants 
as  sureties,  made,  executed,  and  delivered,  in  conformity  to  law,  a  certain 
official  bond  of  the  said  Wm.  L.  Cabell  as  such  marshal,  in  the  sum  of  twenty 
thousand  dollars,  ($20,000,)  which  said  bond  was  indue  time  approved  by  the 
proper  authority,  and  a  copy  of  the  same  is  hereto  attached  and  made  a  part 
of  this  petition. 

'*The  condition  contained  in  said  bond  is  as  follows: 

"  *  Now,  if  the  said  William  L.  Cabell,  by  himself  and  by  his  deputies,  shall 
faithfully  perform  all  the  duties  of  the  said  office  of  marshal,  then  this  obli<» 
gation  to  be  void;  otherwise  to  remain  in  full  force  and  virtue.' 

"Which  conditions,  being  fully  interpreted,  mean,  amongst  otiier  things^ 
that  one  of  the  duties  of  such  officer  and  his  deputies  is  and  was  to  safely  keep 
fn  custody  and  from  harm,  to  humanely  treat  and  carefully  protect,  all  pris- 
oners lawfully  committed  to  or  held  ip  the  custody  of  said  marshal  and  his 
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deputies,  or  any  of  them ;  and,  further,  that  the  said  marslial  would  appoint 
and  retain  in  his  service  as  deputies  none  but  fit,  proper,  and  competent  per- 
sons. 

''That  thereafter*  to  wit,  on  the  19th  day  of  January,  1889,  and  before  that 
day,  in  the  county  of  Young,  in  said  district,  tlie  said  Wm.  L.  Cabell,  while 
marsha],  as  aforesaid,  by  his  duly-authorized  deputy  marshal,  Ed.  W.  John- 
son, (who  was  then  and  tliere  acting  under  the  immediate  orders  and  instruc- 
tions of  said  William  L.  Cabell, )  had  in  his  custody,  by  reason  of  such  orders 
and  instructions,  and  also  by  virtue  of  office  and  by  lawful  authority,  several 
certain  prisoners  of  the  United  States,  one  of  whom  was  Alfred  Aaron  Mar- 
low,  then  the  husband  of  the  plaintiff  Yenia  Asher,  the  father  of  her  minor 
children,  herein  named,  and  the  son  of  Maitha  Jane  Marlow. 

"That  for  a  long  time  prior  to  the  said  19th  day  of  January,  1889,  and  on 
that  day,  there  was  great  hostility  and  violent  public  prejudice  openly  mani- 
fested by  certain  lawless  persons  in  said  Young  county  towards  said  Alfred 
Aaron  Marlow  and  certain  of  his  fellow  prisoners,  to  wit,  his  three  brothers, 
Lewellen  Marlow,  George  Marlow,  and  Charles  Marlow,  who  at  the  same  time 
were  confined  with  him  In  the  county  jail  of  Young  county  upon  the  lawful 
orders  of  a  proper  ofilcer  of  the  United  States,  on  charges  of  violating  the 
laws  thereof,  which  charges,  upon  final  trying  in  the  proper  court,  proved  to 
be  unjust  and  groundless. 

"That  on  and  before  said  19th  day  of  January,  1889,  William  L.  Cabell, 
marshal  as  aforesaid,  was  well  aware  of  the  excited  and  lawless  and  danger- 
ous condition  of  public  sentiment  in  Young  county  against  his  said  prisoners, 
and  of  the  hostility  and  prejudice  entertained  against  them  by  the  lawless 
persons  aforesaid,  as  was  also  the  said  £d.  W.  Johnson,  his  deputy;  yet,  not- 
withstanding such  knowledge,  the  said  William  Ij.  Cabell,  being  then  and 
there  in  the  county  of  Dallas,  ordered  the  said  £d.  W.  Johnson,  who  was  then 
and  there  In  the  county  of  Young,  about  one  hundred  and  twenty  miles 
(120)  distant  from  the  county  of  Dallas,  to  remove  said  prisoners  from  the 
county  jail  of  Young  county,  leaving  the  time  and  manner  of  their  removal 
to  the  discretion  of  said  Johnson. 

"Plaintiffs  would  now  further  show  to' the  court  that  said  Ed.  W.  Johnson 
was  an  improper  and  unfit  person  to  perform  the  hazardous  and  responsible 
duty  of  removing  said  prisoners  under  the  circumstances  herein  detailed,  and 
this  the  said  William  L.  Cabell  well  knew  or  might  have  known  by  the  use  of 
ordinary  diligence. 

"For  that  said  Johnson  was  a  brawling  and  quarrelsome  man,  with  little 
respect  for  the  laws  of  the  land,  and,  prior  to  his  appointment  by  the  said 
marshal,  had  committed  a  homicide.  That  during  his  tenure  of  office  as  dep- 
uty marshal  under  said  William  L.  Cabell,  and  prior  to  said  19th  day  of  Jan- 
uary, 18b9,  he  had  lost  his  right  arm  in  a  personal  shooting  affray  over  a  lewd 
woman,  in  which  affray  he  committed  still  another  homicide.  That,  being 
morally  unfit  for  the  place  he  held,  he,  the  said  Johnson,  became,  by  reason  of 
his  maiming,  as  aforesaid,  physically  unfit  and  Incapacitated  for  the  perform- 
ance of  the  duties  of  his  office,  especially  in  a  frontier  region,  such  as  that  in 
which  Young  county  is  situated,  and  also  in  the  Indian  country,  which  to  a 
great  extent  was  his  field  of  duty;  and  more  especially  was  said  Johnson  unfit 
in  every  way  for  the  post  of  chief  deputy  marshal,  which  he  held  at  Graham  in 
said  Young  county,  where  one  branch  of  this  honorable  court  is  located,  —all  of 
which  said  William  L.  Cabell  was  bound  to  know,  and  did  know,  and  still 
retained  the  said  Johnson  in  his  service  as  chief  deputy  in  that  portion  of  his 
district. 

^' And  that  furthermore,  by  reason  of  the  carelessness  and  unfitnesa  of  said 
Johnson  for  the  position  so  held  by  Mm,  the  said  jail  in  which  the  aforemen- 
tioned prisoners  were  confined  had  been  attacked  on  the  17th  day  of  January, 
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1889.  by  8  nnmeroQS  mob,  composed  of  the  lawless  persons  aforesaid,  who 
were  wickedly  bent  and  determined  upon  doing  to  the  said  Alfred  Aaron  Mar- 
low  and  his  aforementioned  fellow  prisoners  great  bodily  harm. 

**That  said  £d.  W.  Johnson  resided  in  said  town  of  Graham,  and  was  there 
at  the  time  of  the  attack  on  the  aforementioned  jail  and  before  that  time. 
That  the  said  federal  prisonei-s  therein  confined  had  all  been  to  such  jail  com* 
mitted  upon  arrests  made  by  him;  yet,  disregarding  his  lawful  and  sworn 
duties,  the  said  Johnson  suffered  persons  to  be  employed  as  guards  at  said  jail 
who  were  in  sympathy  with  the  lawless  persons  aforesaid;  who  were  com- 
passing the  destruction  of  said  prisoners,  and  made  no  effort  to  repel  the 
attack  of  said  lawless  persons,  or  to  stay  their  violence,  which  was  open  and  no- 
torious, but  left  said  prisoners  to  deal  with  their  assailants  as  best  they  could, 
with  their  naked  hands;  nor  did  said  Johnson  take  any  measures  to  arrest  or 
bring  to  justice  the  said  lawless  persons, — all  of  which  the  said  William  L. 
Cabell  well  knew,  or  might  have  known  by  the  nse  of  ordinary  diligence, 
there  being  at  the  time  communication  by  wire  between  the  town  of  Graham, 
where  said  Johnson  was,  and  the  city  of  Dallas,  where  said  Cabell  was,  at 
the  time  of  the  happening  of  the  matters  and  things  aforesaid.  That  by 
messages  from  said  Johnson  and  other  persons,  and  from  news  dispatches 
published  in  daily  newspapers  the  next  day,  the  said  William  L.  Cabell  was 
fully  informed  of  the  attack  on  said  jail,  and  of  the  imminent  danger  which 
menaced  the  lives  of  his  said  prisoners. 

^That,  knowing  the  matters  and  things  hereinbefore  related,  and  that  they 
had  tal<en  place  almost  under  the  very  eyes  of  said  Johnson,  the  said  William 
L.  Cabell  carelessly,  wrongfully,  and  negligently  further  intrusted  the  safe- 
keeping and  removal  of  said  prison«srs  from  the  jail  in  which  they  were  con- 
fined to  his  said  depnty,  on  the  19th  of  January,  1889,  two  days  after  the  at- 
tack on  said  jail. 

''And  the  said  William  L.  Cabell,  by  virtue  of  his  office  and  the  lawful  au- 
thority aforesaid,  and  by  his  orders  and  instructions  unto  the  said  Ed.  W. 
Johnson  imniediately  directed,  caused  the  said  Johnson,  on  the  date  last  afore- 
named, to  take  said  prisonera  and  the  said  Alfred  Aaron  Marlow  into  his  of- 
ficial charge,  with  further  orders  to  remoTe  them  from  the  said  county  jail  of 
Young  county.  That  said  marshal  could  easily  have  given  to  said*  removal 
bis  personal  attention,  or  have  intrusted  the  same  to  a  proper  deputy,  which 
was  then  and  there  his  sworn  duty. 

**That  while  said  Alfred  Aaron  Marlow  and  his  fellow  prisoners  afore- 
named were  in  the  custody  of  said  marshal,  as  before  recited,  a  large  number 
of  the  lawless  persons  aforementioned,  having  at  heart  the  injury,  great  bod- 
ily harm,  and  destruction  of  said  prisoners  and  the  said  Alfred  Aaron,  had 
unlawfully,  willfully,  wrongfully,  wickedly,  and  maliciously  combined,  con- 
federated, and  conspired  together  to  carry  out  their  wicked  and  unlawful 
purposes,  all  of  which  the  said  Johnson  well  knew,  and  through  him  the 
said  William  L.  Cabell  well  knew,  or  might  have  known  by  the  use  of  ordi- 
nary diligence. 

''That,  well  knowing  the  great  hostility  which,  prior  to  the  said  19th  day 
of  January,  1889,  and  on  that  day,  had  been  openly  and  notoriously  mani- 
fested by  said  lawless  persons  against  the  aforementioned  prisoners,  the  said 
William  L.  Cabell  wrongfully  and  negligently  permitted  the  said  Ed.  W. 
Johnson — an  unfit  person  for  such  service  in  any  event — to  attempt  the  re- 
moval of  said  prisoners  in  the  nighttime,  which  the  said  Johnson  did,  con- 
trary to  common  sense,  to  ordinary  discretion  and  care,  and  against  the  ad- 
vice, warning,  and  admonitions  of  divers  good  citizens  of  said  Young  county. 

'^That  under  the  clrcomstances  aforementioned  said  prisoners,  for  the  pur- 
pose of  removal,  were  taken  from  their  place  of  confinement  in  the  nighttime, 
in  the  presence  of  a  large  number  of  the  boisterous  and  lawless  persons  afore- 
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said,  by  the  said  Ed.  W.  Johnson;  and,  well  knowing  the  dangers  surround- 
ing him,  the  said  deputy  marshal  wholly  failed  to  provide  reliable  guards  to 
protect  said  prisoners,  but,  on  the  contrary,  knowingly  selected  as  guards  a 
force  made  up  almost  entirely  of  the  same  lawless  persons  who  had  wickedly 
and  unlawfully,  on  the  17tb  day  of  January,  1889,  attacked,  as  hereinbefore 
recited,  the  jail  in  which  said  prisoners  were  confined,  for  the  purpose  of 
taking  their  lives,  or  of  doing  them  great  bodily  harm. 

"And  a  large  number  of  others  of  the  lawless  persons  aforementioned,  in 
pursuance  of  their  unlawful  and  malevolent  purposes  and  designs,  combined 
together  as  a  mob,  and,  being  in  coliusion  with  the  guards  selected  by  said 
deputy  marshal  as  aforesaid,  did,  on  the  19th  day  of  January,  1889,  in  the 
county  of  Young,  in  said  northern  district  of  Texas,  unlawfully,  willfully, 
wrongfully,  maliciously,  and  cruelly  assault  with  guns  and  firearms  the  said 
prisoners,  and  did  then  and  there,  under  circumstances  of  peculiar  atrocity 
and  barbarity,  mortally  wound  and  shoot  to  death  the  said  Alfred  Aaron 
Mario w,  without  any  fault  or  cause  therefor  on  his  part. 

"That  at  the  time  of  the  unlawful  and  murderous  assault  last  above  men- 
tioned the  prisoners  aforenamed,  including  the  said  Alfred  Aaron  Marlow, 
being  securely  shackled  together  in  pairs  by  their  ankles,  were  unable  to-es- 
cape, and,  being  unarmed,  were  unable  to  defend  themselves  against  the  per- 
sons so  assaulting  them,  except  as  they  might  disarm  their  assailants  under 
the  impulse  of  the  great  peril  besetting  them. 

"Plaintiffs  aver  that  at  the  time  of  the  night  attack  upon  the  prisoners  afore- 
said, bound  and  defenseless  as  they  were,  in  which  the  said  Alfred  Aaron 
Marlow  was  shot  to  death  as  hereinbefore  recited,  the  said  deputy  marshal, 
and  said  guards  in  his  employ,  unlawfully  deserted  said  prisoners,  and  im- 
mediately joined  with  said  other  lawless  persons  who  were  then  and  there 
assaulting  said  prisoners,  thereby  delivering  said  prisoners  into  the  hands  of 
said  mob.  That  neither  said  Johnson  nor  his  said  guards  fired  a  single  shot 
in  defense  of  said  prisoners,  but,  on  the  contrary,  joined  the  said  mob,  and 
aided  the  lawless  persons  composing  the  same  by  helping  them  to  shoot, 
wound,  and  kill  the  said  prisoners.  That  several  of  said  guards  voluntarily 
handed  over  their  arms  to  said  mob,  except  such  as  were  seized  by  said  pris- 
oners to  .use  in  their  self-defense;  and  said  Johnson  himself  was  disarmed  by 
one  of  said  prisoners  as  he,  the  said  Johnson,  was  in  the  act  of  voluntarily 
handing  over  his  pistol  to  one  of  the  lawless  persons. 

"In  conclusion,  plaintiffs  allege  that  said  deputy  marshal  and  his  said 
guards  colluded  and  conspired  together  with  said  lawless  persons  so  assault- 
ing said  prisoners;  and  that,  in  order  to  carry  out  such  conspiracy,  said  dep- 
uty marshal  knowingly  employed  as  guards  other  lawless  persons,  who,  but 
two  days  prior  to  their  summons  to  serve  as  such  guards,  had  been  engaged 
in  the  attack  on  the  jail  where  said  prisoners  were  then  confined,  anU  had, 
immediately  prior  to  their  said  summons  so  to  serve  as  guards,  made  known 
their  purpose  to  kill  and  murder  said  prisoners;  and  that  Ed.  W.  Johnson, 
deputy  marshal,  removed  said  prisoners  from  the  jail  of  Young  county,  and, 
with  the  assistance  of  said  persons  so  summoned  as  guards,  carried  them  in 
the  nighttime  to  a  lonely  and  secluded  spot,  distant  from  human  habitations, 
and,  when  said  prisoners  were  attacked  by  said  lawless  persons,  the  said  dep- 
uty marshal,  in  accordance  with  a  previous  understanding  with  said  persons 
then  and  there  making  said  attack,  did,  with  his  guards,  unlawfully  desert 
said  prisoners,  and  leave  them  to  be  attacked  and  murdered  by  said  mob, 
without  making  any  effort  whatever  to  protect  them. 

"That  by  reason  of  such  attack  the  said  Alfred  Aaron  Marlow  was  killed, 
as  also  was  his  brother,  Lewellen  Marlow,  and  George  Marlow  and  Charles 
Marlow  were  permanently  disabled  by  gunshot  wounds.  Nor  did  the  said 
William  L.  Cabell,  after  the  occurrences  herein  related,  dismiss  or  discbaige 
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said  Johnson  from  his  service,  but  retained  him  as  depnty  antll  his,  said  Ca- 
bell's, successor  was  appointed*  long  afterwards*  thus  virtuallj  ratifying  and 
approving  said  acts. 

''Wherefore,  in  the  matters  and  things  hereinbefore  recited,  which  led  to 
the  cruel  and  inhuman  murder  of  said  Alfred  Aaron  Marlow,  plaintiffs  allege 
that  said  William  L.  Cabell,  marshal  as  aforesaid,  acted  wrongfully  and  neg- 
ligently, and  that  by  reason  of  such  wrongful  acts  and  negligence  the  said 
Alfred  Aaron  met  his  death. 

"Plaintiffs  show  that  the  said  Alfred  Aaron,  being  a  young  man,  26  years 
of  age,  had  a  reasonable  expectancy  of  a  continuance  of  life  for  a  further  pe- 
riod of  thirty-eight  years;  tliat  lie  was  an  industrious  and  sober  laboring  man, 
whose  earnings  were,  on  an  average,  fully  five  hundred  (;B500)  dollars  a  year, 
and  tliat  he  supported  bis  family  comfortably  for  a  man  in  his  sphere  of  life; 
that  his  mother,  Martha  Jane  Marlow,  for  whose  benefit  this  suit  is  also 
brought,  is  an  aged  woman,  65  years  old,  and  almost  helpless;  that  she  has 
still  a  re^isonable  expectancy  of  a  continuance  of  life  for  a  further  period  of 
eleven  years;  that  she  was  largely  dependent  upon  the  assistance  of  her  said 
son,  during  his  lifetime,  for  her  sustenance,  and  that  he  dutifully  recog- 
nized her  dependence  upon  him,  and  contributed  to  her  maintenance  and 
support  fully  $100  a  year  up  to  the  time  of  his  death. 

"  Wherefore,  plaintiffs  say  that  there  has  been  a  breach  of  the  official  bond 
of  the  saiil  William  L.  Cabell,  marshal,  as  aforesaid,  and  that  by  reason  of 
the  facts  herein  set  forth  the  said  marslial  and  his  sureties  are  liable  to 
plaintiffs  on  said  bond  for  damages  in  the  sum  of  S10,000;  and  they  pray  that 
said  defendants,  being  already  herein  duly  cited,  be,  on  final  trial,  adjudged 
to  pay  said  sum  and  the  costs  of  this  suit,  and  that  they  have  general  relief." 

To  the  said  petition  the  defendants  filed  their  second  amended  orig- 
inal answer,  as  follows: 

''Now  at  this  time  come  the  defendants  in  the  above  entitled  and  numbered 
cause,  and  by  leave  of  court  file  this,  their  second  amended  original  answer, 
in  lieu  of  their  first  amended  original  answer,  filed  in  this  cause  on  February 
6,  1891,  and  plead  anew  as  follows: 

"(1)  Now  at  this  time  come  the  defendants  in  the  above  entitled  and  num- 
bered cause,  and  demur  to  the  pleading  of  the  plaintiffs  herein,  and  they  ex- 
cept to  the  sufficiency  of  the  second  amended  original  petition  of  plaintiffs 
filed  herein,  and  say  that  the  matters  therein  alleged,  if  true,  constitute  no 
cause  of  action  against  these  defendants,  and  of  this  the  said  defendants  pray 
the  judgment  of  the  court. 

"(2)  And  specially  excepting  to  the  said  pleading  of  the  plaintiffs,  these 
defendants  say  that  the  same  is  insufficient,  because  said  petition  shows  that 
the  acts  complained  of,  and  on  account  of  which  plaintiffs  seek  to  hold 
these  defendants  liable,  were  not  the  immediate  acts  of  these  defend  ants  them- 
selves, nor  of  any  of  them,  and  hence  the  plaintiffs  show  no  right  of  recovery 
against  defendants. 

"(3)  And,  further,  these  defendants  specially  except  to  plaintiffs'  pleading, 
because  on  the  face  of  said  pleading  it  appears  that  the  cause  of  action  alleged 
by  the  plaintiffs  against  these  defendants  accrued  and  arose  (if  it  ever  ex- 
isted) more  than  one  year  before  the  filing  of  plaintiffs'  second  amended  orig- 
inal petition  herein,  in  which  for  the  first  time  plaintiffs  set  out  their  alleged 
cause  of  action,  on  which  they  now  ask  recovery,  and  hence  on  said  causes  of 
action  (if  they  ever  existed)  are  now  barred  by  the  statute  of  limitation  of  one 
year.    .  . 

''(4)  These  defendants  also  specially  except  to  all  those  extensive  portions 
of  the  second  amended  original  petition  of  the  plaintiffs  herein  which  are 
made  up  of  statements  regarding  injuries  and  wrongs  which  occurred  long 
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prior  to  the  alleged  death  of  Alfred  Aaron  Marlow,  which  were  not  the  In- 
juries which  resulted  in  his  death,  because  all  such  allegations  are  inappro- 
priate, and  are  evidently  alleged  by  the  plaintiffs  for  their  oratorical  eftect. 

"(5)  And,  should  the  foregoing  demurrer  and  special  exceptions  be  by  the 
court  overruled,  then  these  defendants,  further  answering  to  the  plaintiffs' 
second  amended  original  petition  herein,  come  and  deny  each  and  every  alio-- 
gallon  in  said  pleading  containeil,  and  they  call  for  strict  proof,  and  of  this 
they  put  themselves  on  the  country,'  and  hence  pray  Judgment  that  they  go 
hence,"  etc. 

Upon  the  hearing  of  the  exceptions  to  the  said  second  amended  orig- 
inal answer,  the  court  below  rendered  judgment  sustaining  the  said  sec- 
ond exception,  and  thereupon,  the  plaintiSs  declining  to  amend,  dis- 
missed the  suit.  The  plaintiffs  have  brought  the  case  to  this  court  for 
review,  and  assign  as  error  "that  the  court  erred  in  sustaining  the  de- 
fendants* second  exception  to  plaintiffs'  second  amended  original  peti- 
tion, and  in  dismissing  this  cause,  as  will  appear  from  an  inspection  of 
said  petition,  the  defendants'  demurrer,  and  the  court's  judgment 
thereon." 

No  written  opinion  appears  to  have  been  given  by  the  judge  render- 
ing the  decision,  and  defendants  in  error  submitted  no  aiguments  or 
brief  in  the  case. 

M.  L.  Orawfordj  Andrew  J.  Ebtutony  and  Edwards  &  BleweUy  for  plain- 
tiffs in  error. 

Basaetty  Seay  &  Muse  and  McOormick  &  Spence^  for  defendants  in  error. 

Before  Pardee,  Circuit  Judge,  and  Locke  and  Bruce,  District  Judges. 

Pardee,  Circuit  Judge.  It  is  well  settled  that  by  the  common  law  no 
civil  action  lies  for  an  injury  to  a  person  which  results  in  his  death.  Inr 
mrance  Co.  v.  Brame,  95  U.  S.  754-756;  Dennickv.  BaUroad  Cb.,  108 
U.  S.  11-21;  Ths  HarrUburg,  119  U.  S.  199-214,  7  Sup.  Ct.  Rep.  140. 
There  is  no  statute  of  the  United  States  giving  such  an  action  in  the 
courts  of  the  United  States.  It  follows  that,  if  such  action  can  be  main- 
tained, authorities  must  be  found  therefor  in  the  statute  of  the  state 
wherein  the  injury  occurred.     Article  3128,  Rev.  St.  Tex.,  is  aa  follows: 

"The  common  law  of  England  (so  far  as  it  is  not  inconsistent  with  the 
constitution  and  laws  of  this  state)  shall,  together  witli  such  constitution  and 
laws,  be  the  rule  of  decision,  and  shall  continue  in  force  until  altered  or  re- 
pealed by  the  legislature." 

It  follows  that  in  the  state  of  Texas  no  civil  action  will  lie  for  injuries 
resulting  in  death,  unless  authorized  by  statute,  and  the  following  is  the 
only  statute  on  the  subject: 

''An  action  for  actual  damages  on  account  of  injuries  causing  the  death  of 
any  person  may  be  brought  in  the  following  cases:  First.  When  the  death 
of  any  person  is  caused  by  the  negligence  or  carelessness  of  the  proprietor, 
owner,  charterer,  or  hirer  of  any  railroad,  steamboat,  stagecoach,  or  other 
vehicle  for  the  conveyance  of  goods  or  passengers,^  or  by  the  unfitness,  negli- 
gence, or  carelessness  of  their  servants  or  agents.  8eo&nd.  When  the  death 
of  any  person  is  caused  by  the  wrongful  act,  negligence,  unskillfjulness,  or  de- 
fault of  another."    Bev.  8t.  Tex.  art.  2899. 
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The  oonstro'ction  to  be  given  article  2899  seems  to  be  dear.  As  against 
common  carriers,  an  action  is  given  for  injuries  resulting  in  the  death  of 
a  person,  when  caused  by  the  negligence  or  carelessness  of  the  common 
carrier,  or  by  the  unfitness  or  negligence  or  carelessness  of  the  servants 
or  agents  of  the  common  carrier;  as  against  all  other  persons,  the  cause 
of  action  for  injuries  resulting  in  death  is  only  given  when  the  death  is 
caused  by  the  wrongful  act,  negligence,  unskillfulness,  or  default  of  the 
defendant  himself.  In  other  words,  common  carriers  are  made  liable 
for  the  unfitness,  negligence,  and  carelessness  of  their  servants  or  their 
agents  resulting  in  the  death  of  a  person.  Other  than  common  carriers 
are  not  made  liable  except  for  their  own  wrongful  acts,  negligence,  unskill- 
fulness, or  defaults,  when  the  same  results  in  the  death  of  a  person. 
And  this  seems  to  be  the  construction  given  to  the  statute  by  the  su- 
preme court  of  the  state  of  Texas.  In  Hendrick  v.  Walton^  69  Tex.  192, 
6  8.  W.  Rep.  749,  which  was  a  suit  brought  against  a  sheriflf  for  the 
wrongful  and  unlawful  act  of  his  deputy  in  killing  a  person,  the  supreme 
court  of  the  state  of  Texas,  construing  article  2899,  among  other  things, 
said: 

"In  the  first  place,  it  is  to  be  observed  that  this  is  not  the  regulation  or  ex- 
tension of  a  right  previously  existing  at  common  hiw.  The  right  of  action 
for  injuries  resulting  In  death  is  wholly  the  creature  of  the  statute;  and  the 
authority  of  the  suit  here  brought,  if  found  at  all,  must  be  found  in  the  writ- 
ten law  itself.  If  the  second  subdivision  of  the  article  quoted  stood  alone,  it 
would  be  a  grave  question  whether  we  should  not  apply  to  it  the  maxim  that 
what  one  does  for  another  he  does  himself,  and  to  hold  tliat  it  not  only  gives 
a  right  of  action  against  one  whose  own  immediate  act  or  negligence  is  the 
cause  of  the  death  of  another,  but  also  against  a  principal,  when  the  death 
has  been  caused  wrongfully  or  negligently  by  the  act  of  his  agent.  Neither 
principal  nor  agents  are  named  in  the  subdivision  in  question,  but  in  subdi- 
vision 1,  immediately  preceding  this,  an  action  is  given  against  the  carriers, 
to  whom  it  applies,  for  fatal  injuries,  not  only  caused  by  their  own  personal 
negligence,  but  also  where  accruing  from  the  gross  negligence  of  their  serv- 
ants or  agents.  This  provision  has  been  considered  by  this  court  in  the  case 
of  Railway  Co,  v.  Scott,  (decided  at  the  Tyler  term,  1886,)  and  is  held  to  afford 
no  remedy  against  a  railroad  company  when  the  death  is  caused  by  the  mere 
ordinary  neglect  of  the  servants  or  agents  of  the  corporation.  This  law  was 
amended  by  the  omission  of  the  word  'gross'  by  the  act  of  March  25,  1887, 
(Laws  20th  Leg.  p.  44,)  but  the  amendment  was  subsequent  to  the  accrual  of 
the  alleged  cause  of  action  in  this  case,  and  has  no  bearing  upon  the  question. 
Besides,  the  change  of  one  clause  of  a  statute  by  amendment  does  not  operate 
to  change  the  construction  of  another  and  independent  clause  as  derived  from 
the  context  of  the  original  act.  It  is  clear,  therefore,  that  in  the  first  subdi- 
vision of  article  2899  the  legislature  did  not  mean  to  apply  the  rule  that  the 
act  of  the  agent  Is  the  act  of  the  principal,  because  for  the  ordinary  negli- 
gence of  the  agent  it  does  not  make  the  principal  liable.  Now,  is  it  reason- 
able to  presume  that  they  intended  to  exempt  corporations  owning  steamboats 
and  railroads,  who  can  only  act  through  agents,  from  liability  for  ordinary 
neghct  of  their  agents  or  servants,  and  at  the  same  time  make  private  per- 
sons responsible  for  the  death  of  others,  when  not  caused  by  their  own  imme- 
diate act  or  omission?  We  think  not.  We  rather  tlunk  it  whs  the  purpose 
to  impose  the  greater  liability  upon  carriers  by  making  them  responsible  for 
the  gross  negligence  of  their  agents,  and  at  the  same  time  to  leave  the  liabil- 
ity of  others  for  the  acts  of  their  ageota  as  it  existed  at  common  law.    •    •    ♦ 
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Since,  therefore,  the  language  of  our  statute  indicates  that  the  legislature  of 
our  state  did  not  mean  to  make  persons  responsible  for  the  acts  of  their  agents 
in  these  cases,  except  such  as  are  specified  in  the  first  subdivision  of  the  ar- 
ticle cited,  it  is  but  reasonable  to  conclude  that  they  intended  to  render  other 
persons  liable  only  for  their  own  immediate  acts. " 

The^^uestion,  then,  to  be  determined  in  the  present  case  is  whether 
the  second  amended  original  petition  filed  by  thfe  plaintiffs  in  the  circuit 
court  shows  a  case  where  the  defendant  Cabell,  late  marshal,  is  sued  for 
his  own  wrongful  acts,  negligence,  and  defaults.  The  said  petition 
shows  that  the  defendant  Cabell,  as  United  States  marshal,  had  in  his 
custody,  under  lawful  process  of  the  United  States  courts,  certain 
prisoners,  one  of  whom  was  Alfred  Aaron  Marlow,  whose  widow  brings 
this  present  suit;  that  against  the  said  prisoners  then  and  there  in  the 
custody  of  the  marshal  there  was  great  hostility  and  violent  public  prej- 
udice openly  manifested  by  certain  lawless  persons  in  Young  county, 
in  the  jail  of  which  county  said  prisoners  were  confined;  thai  an  attack 
had  been  made  by  the  said  lawless  persons  upon  the  said  prisoners 
while  confined  in  the  jail  aforesaid,  and  that  in  such  attack  the  mar- 
shal's deputies  and  guards  made  no  effort  whatever  to  protect  the  said 
prisoners,  but  were  in  sympathy  with  the  lawless  persons  aforesaid; 
that  the  defendant  Cabell  was  well  aware  of  the  attack  upon  the  jail 
aforesaid,  and  of  the  excited,  lawless,  and  dangerous  condition  of  public 
sentiment  existing  in  said  county  against  said  prisoners,  and  of  the 
hostility  and  prejudice  entertained  against  them  by  the  lawless  persons 
aforesaid;  that  the  said  Cabell,  marshal,  committed  the  custody  of  said 
prisoners,  including  said  Alfred  Aaron  Marlow,  to  his  deputy,  one  Ed. 
Johnson,  well  knowing  said  Ed.  Johnson  to  be  an  unfit  and  improper 
person  to  be  a  deputy  marshal,  or  to  be  in  charge  of  the  custody  and 
control  of  the  said  prisoners  ;  and  that  the  said  marshal,  weU  knowing 
the  unfit  and  improper  character  of  the  said  deputy,  and  well  knowing 
the  notorious  hostility  and  prejudice  existing  against  the  said  prisoners 
on  the  part  of  the  lawless  persons  aforesaid,  and  of  a  previous  failure 
of  his  deputies  and  guards  to  protect  said  prisoners,  wrongfully  and 
negligently  directed  and  ordered  the  said  Johnson,  as  deputy,  as  afore- 
said, to  take  said  prisoners  into  his  official  chaise,  and  remove  them 
from  the  county  jail  in  Young  county,  without  giving  the  same  his  per- 
sonal attention,  or  intrusting  it  to  a  fit  and  competent  deputy.  The 
said  petition  goes  on  further  to  show  that  in  the  removal  so  ordered 
and  directed  by  the  defendant,  with  the  connivance  of  the  said  Johnson 
and  the  guards  and  deputies  selected  by  the  said  Johnson,  the  said 
prisoners  were  attacked  by  a  mob,  who  murdered  the  said  Alfred  Aaron 
Marlow;  the  petition  concluding: 

"Wherefore,  in  the  matters  and  things  hereinbefore  recited,  which  led  to  the 
cruel  and  inhuman  murder  of  the  said  Alfred  Aaron  Marlow,  plaintiffs  alleged 
that  said  William  L.  Cabell,  marshal  as  aforesaid,  acted  wrongfully  and  negli- 
gently; and  that  by  reason  of  such  wrongful  acts  and  negligence  the  said 
Alfred  Aaron  Marlow  met  his  death." 

From  this  it  appears  that  the  defendant  Cabell  is  distinctly  chaiged 
with  default  and  negligence  in  the  performance  of  his  duty  as  United 
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States  marshal,  which  default  and  neglect  led  and  contributed  to,  if  not 
entirely  causing,  the  killing  of  Alfred  Aaron  Mario w,  in  this:  (1)  That 
knowing  the  danger  attending  the  life  and  safe-keeping  of  said  Marlow, 
a  prisoner  in  his  custody,  he  neglected  to  take  measures  for  his  protec- 
tion; (2)  that  he  knowingly  intrusted  the  custody  and  safe-keeping  of 
said  Marlow  to  an  unfit  and  improper  person;  (3)  that  knowing  the 
unfit  and  unworthy  character  of  Johnson,  and  well  knowing  that  a 
dangerous  and  lawless  element  of  the  community  was  conspiring  and 
contriving  to  injure  and  oppress  said  Marlow,  and  well  knowing  of  the 
previous  attack  of  said  dangerous  and  lawless  element  upon  the  jail  and 
the  prisoners  therein,  and  of  the  collusion  of  his  deputies  and  guards 
therewith,  he,  the  defendant,  directed  and  permitted  the  said  Johnson 
to  remove  said  Marlow  from  the  jail  in  Young  county,  without  taking 
any  measures  to  protect  said  Marlow  in  said  removal.  It  seems  clear 
that  the  defendant  Cabell,  as  late  United  States  marshal,  while  undoubt- 
edly sued  on  account  of  the  faults,  negligence,  and  wrongful  acts  of  his 
deputies  and  agents,  is  also  sued  for  his  own  defaults  and  negligence. 
The  question  remaining  is  whether  the  defaults  and  negligence  charged 
directly  against  the  defendant  are  sufficient  in  connection  with  the  other 
facts  alleged  to  make  him  responsible  for  the  unlawful  killing  of  Alfred 
Aaron  Marlow.  The  defendant,  as  United  States  marshal,  certainly 
owed  a  duty  in  the  premises  to  the  said  Marlow, — ^that  of  safe-keeping 
and  protection'from  unlawfiil  injury.  The  defendant's  oath  of  office,  his 
bond,  and"  the  necessary  implications  of  the  law,  all  point  to  such  duty 
as  imposed  upon  him.  See  Rev.  St.  U.  S.  §§  782,  783,  5538. 
"Whenever  the  common  law,  a  statute,  a  municipal  by-law,  or  any 
other  law,  imposes  on  one  a  duty,  if  of  a  sort  affecting  the  public 
within  the  principles  of  the  criminal  law,  a  breach  of  it  is  indictable, 
and  a  civil  action  will  lie  in  favor  of  any  person  who  has  sii  Tbred  spe- 
cially therefrom.''  Bish.  Non-Cont.  Law,  §  132,  and  cases  there  cited. 
"Commonly,  where  the  law  has  cast  a  duty  upon  one  to  another,  a 
simple  neglect  to  discharge  it,  whereby  the  other  has  suffered  injury,  is 
actionable."  Id.  §  526.  "  When  the  injury  proceeds  from  two  causes 
operating  together,  the  party  putting  in  motion  one  of  them  is  liable 
the  same  as  though  it  was  the  sole  cause.  This  is  one  form  of  a  uni- 
versal principle  in  law,  that  he  who  contributes  to  a  wrong,  either  civil 
or  criminal,  is  answerable  as  a  doer.  And  it  is  immaterial  to  this  prop- 
osition whether  that  to  which  he  contributes  is  the  volition  of  a  re- 
sponsible person  or  of  an  irresponsible  one,  or  whether  it  is  a  mere  in- 
animate force  or  a  force  in  nature  or  a  disease."  Id.  §  39,  and 
cases  there  cited.  That  a  United  States  marshal  may  take  prison- 
ers into  his  custody,  permit  them  to  be  disarmed  and  shackled,  and 
then  negligently  and  knowingly  deliver  them  over  to  incompetent 
deputies  and  the  known  hostility  of  mobs,  without  liability  for  hi? 
neglect  of  duty,  is  a  proposition  which  we  think  cannot  be  sanc- 
tioned. Substantially,  this  is  alleged  against  the  defendant  in  this  case. 
The  judgment  of  the  circuit  court,  in  sustaining  the  exception  to  the 
plaintiffs'  second  amended  original  petition,  was,  in  our  opinion,  errone- 
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oas.  The  oflier  grounds  of  exception  are  not  urged,  and,  so  far  as  the 
record  shows,  are  not  well  taken.  The  judgment  of  the  circuit  court  is 
reversed,  with  costs,  and  the  cause  is  remanded,  with  instructions  to 
overrule  the  exceptions  to  the  plaintiffs'  second  amended  original  peti- 
tion, and  otherwise  proceed  in  this  cause  according  to  law. 

Bbucb,  District  Judge,  {dissentifig)  The  right  to  maintain  this  ac- 
tion arises,  if  at  all,  under  article  2899  of  the  Revised  Statutes  of  the 
state  of  Texas,  and  not  upon  any  act  of  congress  authorizing  an  action 
for  damages  on  account  of  injuries  causing  the  death  of  any  person. 
The  supreme  court  of  the  state  of  Texas,  in  the  case  of  Hendrick  v. 
Walton,  69  Tex.  192,  6  S.  W.  Rep.  749,  have  held  that  this  statute  does 
not  authorize  an  action  against  the  principal  for  the  act  of  his  agent,  and 
at  page  197  the  court  say: 

"Since,  therefore,  the  language  of  our  statute  indicates  that  the  legislature 
of  our  state  did  not  mean  to  make  persons  responsible  for  the  acts  of  their 
agents  in  these  cases,  except  such  as  are  specitied  in  the  first  subdivison  of 
the  article  cited,  it  is  but  reasonable  to  conclude  that  they  intended  to  ren- 
der other  persons  Uable  only  for  their  own  immediate  acts." 

The  action,  then,  is  given  and  survives  the  death  of  the  injured  per- 
son in  the  cases  specified  in  the  first  subdivision,  (which  is  as  to  com- 
mon carriers;)  but  in  the  second  subdivision,  when  the  death  of  any  per^ 
son  is  caused  by  the  wrongful  act,  negligence,  unskillfulness,  or  default  of 
another,  the  court  holds  the  action  is  not  authorized  against  the  principal 
for  the  act  of  his  agent.  The  general  principle  is  that  for  tortious  con- 
duct, resulting  in  death,  everyone  must  be  held  responsible  only  for  his 
own  conduct,  not  that  of  his  agent,  nor,  by  the  same  rule,  that  of  bis 
servant.  The  action,  then,  is  maintainable  in  the  character  of  cases 
named  in  the  statute,  and  this  statute,  being  in  derogation  of  the  com- 
mon law,  is  not  to  be  construed  to  cover  what  is  not  fairly  within  its 
terms.  The  act  was  manifestly  intended  for  common  carriers,  to  secure 
greater  care  on  their  part  as  to  the  skillfulness  and  efliciency  of  their 
agents  and  servants,  and  was  inspired,  no  doubt,  by  the  desire  to  pro- 
tect the  traveling  public.  In  the  second  paragraph,  the  words  "agent" 
or  "servants"  are  not  employed,  so  the  idea  of  holding  persons  respon- 
sible for  the  torts  of  their  agents  and  servants  is  negatived,  and  there  is 
no  action  maintainable  under  this  act  for  negligence  of  agents  and  serv- 
ants causing  injuries  from  which  death  results,  except  as  provided  in 
the  first  paragraph.  The  right  to  maintain  an  action  under  this  act  is 
restricted  to  tdie  cases  named  in  the  act,  and,  except  in  the  case  of  com- 
mon carriers,  is  for  the  wrongful  act,  negligence,  and  unskillfulness  of 
the  individual  himself,  and  not  for  that  of  his  agent  or  servant.  It  may 
also  be  observed  that  in  some  of  the  states  the  act  differs  from  that  of 
Texas,  and  gives  to  the  representative  of  the  deceased  the  same  remedy 
which  the  deceased  party  would  have  had  if  the  injury  had  not  resulted 
in  death;  but  such  is  not  the  statute  we  are  considering,  and  to  give  it 
that  effect  would  be  to  go  beyond  its  terms. 

The  negligence  here  complained  of,  which  resulted  in  the  death  of 
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Marlow,  was  the  negligence  of  the  deputy  marshal,  Johnson,  in  the  per* 
formance  of  his  official  dutji  and  it  may  be  a  question  whether  the  dep- 
uty, Johnson,  was  acting  in  the  line  of  his  official  duty  at  all,  so  that 
the  marshal  can  be  held  to  be  responsible  as  claimed  here.  But,  aside 
from  that,  can  the  statute  in  question  be  construed  to  include  a  cause 
for  alleged  official  negligence,  such  as  is  made  in  the  plaintiffs'  petition? 
It  is  said  the  complaint  is  not  only  of  the  negligence  of  the  deputy  mar- 
shal, Johnson,  but  that  negligence  is  charged  also  upon  the  marshal 
himself,  although  he  was  not  there  at  the  time  of  the  death  of  the  pris- 
oner, Marlow,  and  was  not  an  actual  participant  in  the  violence  result- 
ing in  the  death.  But  it  is  charged  in  a  somewhat  elaborate  statement 
of  the  fsuits  and  conditions  leading  up  to  the  violent  attack  upon  the  . 
prisoners  in  charge  of  the  deputy  marshal,  Johnson,  that  the  marshal 
knew,  or  will  be  held  to  have  known,  the  condition  of  the  public  mind 
at  the  time;  the  danger  of  mob  violence  to  which  his  prisoners  were  ex- 
posed; and  that  his  deputy,  Johnson,  was  a  very  unfit  man  for  the  ex- 
ecution of  the  duty  with  which  he  was  chained;  in  fact,  that  he  was  in 
sympathy  with  the  mob,  and  unfaithful  to  his  trust.  Concede  that, — 
and  it  is  stated  strongly  and  fully, — and  yet  can  it  be  held  that  this  ac- 
tion here  is  maintainable  against  the  marshal,  upon  his  official  bond, 
because  his  deputy  betrayed  his  trust,  or  because  the  marshal  was  at 
fiEtult,  and  did  not  use  good  judgment  in  the  selection  of  his  deputy  to 
perform  this  duty?  If  an  action  is  given  on  account  of  such  wrongful 
conduct,  negligence,  or  whatever  it 'may  be  called,  on  the  part  of  a 
United  States  marshal,  th«[i  why  not  carry  the  principle  further,  and 
hold  the  appointing  power  of  the  marshal,  if  he — the  marshal — be  an 
improper  man  for  the  discharge  of  the  important  and  delicate  duties  in- 
trusted to  him,  responsible  fco:  making  an  improper  selection  for  the  dis- 
cbarge of  such  duties,  where  n^igenoe  in  their  performance  results  in 
the  death  of  a  party.  The  principle  contended  for  is  wrong  in  the  ap- 
plication which  is  sought  to  be  made  of  it,  and  the  statute  cannot  fairly 
be  held  to  mean  more  than  that  an  action  is  given  and  may  be  main- 
tained against  persons  for  their  own  wrongful  acts  and  negligences  which 
are  the  immediate  cause  of  the  death  of  a  party,  and  not  Uie  construo* 
tiv8|  indirecti  and  remote  cause. 


Fabmxb  9.  National  Lifb  Ass'n  op  Hartford,  Gonn. 

(CircuU  Court,  E.  D.  New  York,    May  10, 180S.) 

FoBViOK  iK^URiLKOs  CoMPANiBS— Sbrtics  ON  Statv  SnPBRiNTEin>sNT— WinnnL 
The  appointment  of  the  state  superintendent  of  insuranoe  as  the  attorney  of  a 
nonresident  insuranoe  company  for  the  purpose  of  receiving  service  of  process,  as 
required  by  Laws  N.  Y.  1884,  c.  846,  |  1,  does  not  authorize  him  to  accept  service 
by  mail,  and  such  service  is  void. 

Same— Oensral  Appeabangb— Removax«  ov  Causes. 

The  llUng  of  a  petition  and  bond  for  the  removal  of  a  otrase  from  a  state  to  a  fed> 
eral  court,  and  tne  proceedings  thereon,  do  not  constitute  suoh  a  general  appear- 
ance a»  will  prevent  the  federal  oourt  from  setting  aside  the  servioe  as  Ulegal  and 
▼old. 
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At  Law.     On  motion  to  set  aside  service  of  summons.     Granted. 

A  summons  was  issued  in  a  suit  in  the  New  York  supreme  coart  in 
Kings  county  by  Thomas  Farmer  against  the  National  Life  Association 
of  Hartford,  Conn.,  a  Connecticut  life  insurance  company.  The  sum- 
mons was  mailed  on  December  1,  1891,  in  an  envelope  directed  to  the 
superintendent  of  the  insurance  department  of  the  state  of  New  York, 
The  paper  was  delivered  at  the  office  of  the  superintendent  of  the  in- 
surance department,  December  2,  1891.  He  telegraphed  to  the  plain- 
tiff's attorneys  that  he  required  a  fee  of  two  dollars  before  he  acknowl- 
edged the  service  of  the  paper.  Thereupon  the  plaintiff's  attorneys 
sent  him  the  fee  of  two  dollars  as  requested  by  him.  In  return,  the 
superintendent  of  the  insurance  department  sent  the  plaintiff 's  attorneys 
the  following  paper. 

"Insttrakce  Department,  Albany,  December  8,  1891. 

"Messrs.  Judge  and  Durack,  No,  373  FtUton  Street,  Brooklyn^  N.  F. — 
Sib:  I  admit  the  service  of  process  on  me  as  attorney  for  the  National  Life 
Association  of  Hartford,  Connecticut,  made  by  yon  in  behalf  of  Thomas 

Farmer  of ,  pursuant  to  chapter  346,  Laws  of  1884.    I  have  sent  to 

said  company  by  registered  mail  to-day  a  copy  of  the  paper  served  on  me*  fee 
$2,  the  receipt  of  which  is  hereby  acknowledged. 
''Your  obedient  servant* 

'*Jam£s  F.  Pierce,  Superintendent.* 

Chapter  346,  §  1,  Laws  N.  Y.  1884,  provides  that— 
"No  fire,  fire  marine,  life,  or  casualty  insurance  company  or  assooiation 
organized  or  incorporated  under  the  laws  of  any  other  state  of  the  United 
States,  or  of  any  foreign  government,  shall,  directly  or  indirectly,  issne 
policies,  take  risks,  or  transact  business  in  this  state,  until  it  has  complied 
with  the  insurance  laws,  and  having  first  appointed  in  writing  the  superin- 
tendent of  the  insurance  department  of  this  state  to  be  the  true  and  lawful 
attorney  of  such  company  in  and  for  this  state,  upon  whom  all  lawful  pro- 
cess in  any  action  or  proceeding  against  the  company  may  be  served  with  the 
same  effect  as  if  the  company  or  association  existed  in  this  state.  A  certifi- 
cate of  such  appointment,  duly  certified  and  authenticated*  shall  be  filed  in 
the  ofilce  of  the  superintendent  of  the  insurance  department,  and  copies  certi« 
fied  by  him  shall  be  deemed  sutHcient  evidence  in  regard  thereto.  Service 
upon  such  attorney  shall  thereafter  be  deemed  a  service  upon  the  company  or 
association." 

The  defendant  had  previously  filed  in  the  oflBce  of  the  superintendent 
of  the  insurance  department  a  paper  designating  him  as  its  attorney  in 
the  exact  language  of  the  statute.  The  defendant  filed  a  petition  and 
bond  removing  the  case  into  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  New  York;  and  thereupon  its  attorney,  appearing 
specially  for  the  purpose  of  the  motion,  obtained  an  order  to  show  cause 
why  the  service  of  the  summons  should  not  be  set  aside.  The  affidavit 
upon  which  the  order  was  granted  stated  the  facts  above  set  forth. 

Roger  Foster^  for  the  motion. 

The  filing  of  a  petition  for  the  removal  of  a  cause  from  a  state  to  a  federal 
court,  and  the  proceedings  upon  such  a  petition,  are  not  the  equivalent  of  a 
general  appearance;  and,  after  such  a  removal,  the  defendant  may  move  to 
set  aside  the  service  of  process  upon  the  ground  of  a  defect  or  irregularity  in 


ff^. 


Digitized  by 


Google 


FABHER  V.  NATIONAL  LIFE  ASS'N.  831 

the  process  or  in  the  service  of  the  same.  Parrott  v.  Insurance  Co,,  5  Fed. 
Rep.  391;  Atchison  v.  Mon-U,  11  Fed.  Rep.  682;  Small  v.  Montgomery^  17 
Fed.  Rep.  865;  Miner  v.  Markham,  28  Fed.  Rep.  387;  Perkins  v.  Hendryx^ 
40  Fed.  Rep.  657;  Golden  v.  Morning  News  of  New  Hacent  42  Fed.  Rep. 
112;  Water  Co.  v.  Baskin,  43  Fed.  Rep.  323;  CleiDS  v.  Iron  Co.,  44  Fed. 
Rep.  31;  Reif snider  v.  Publishing  Co.^  45  Fed.  Rep.  433;  Bentlif  v.  Corpo- 
ration,  44  Fed.  Rep.  667;  Estes  v.  Insurant  Co.,  (N.  Y.  Com.  PI.  trial  term, 
Nov.  17,  1882,  Beach,  J.,)  Daily  Reg.  See,  also,  Freidlander  v.  Pollock, 
5  Cold.  490;  Forrest  v.  Railway  Co.,  47  Fed.  Rep.  1. 

The  service  by  mail  was  insutficient.  The  Code  of  Civil  Procedure  re- 
quires "the  delivery  of  a  copy"  upon  the  person  t-o  be  served.  See  sections 
431,  432.  The  statute  requires  that  service  be  made  upon  the  superintendent 
of  the  insurance  department  in  the  same  manner.  In  Oland  v.  Insurance 
Co.,  (Md.  June  13,  1888,)  14  Atl.  Rep.  669,  the  Maryland  insurance  act 
of  1878  required  service  on  the  agent  designated  for  that  purpose.  It  was 
held  that  personal  service  upon  a  local  agent,  together  with  the  mailing  of  a 
copy  to  the  agent  designated,  was  not  sufficient  service. 

The  superintendent  of  the  insurance  department  had  no  power  to  waive  an 
irregularity  in  the  service,  or  to  give  any  admission  of  service.  If  he  has 
tills  power,  he  might  date  back  his  admission  so  as  to  put  the  defendant  in 
default,  or  waive  the  statute  of  limitations.  It  could  never  have  been  the 
intention  of  the  legislature  to  thus  empower  him  to  prejudice  the  rights  of  a 
corporate  litigant.  If,  under  the  statute,  the  superintendent  of  tho  insurance 
department  has  the  right  to  waive  any  defect  in  the  service  of  the  process, 
or  any  of  the  requirements  of  the  statute,  he  has  the  right  to  waive  them  aU. 
There  can  be  no  resting  place  between  the  two  horns  of  this  dilemma.  If  he 
has  the  right  to  waive  a  defect  arising  from  the  omission  of  the  plaintiff 
to  deliver  a  copy  of  the  summons  to  liim  personally,  he  has  a  right  to  waive 
the  omission  of  the  plaintiff  to  furnish  him  with  any  copy  of  the  summons  at 
all,  and  may  thus,  without  any  notice  to  the  insurance  company,  render  it 
liable  to  a  judgment  by  default  against  it  in  ignorance  of  its  rights,  or  com- 
pel it,  in  order  to  avoid  such  judgment  by  default,  to  serve  a  general  appear- 
ance, which  may  prejudice  its  rights  to  avail  itself  of  the  statute  of  limita- 
tions or  otherwise,  and  waive  any  irremediable  defects  in  the  service  or  in 
the  summons  itself.  This  opportunity  for  collusion  on  the  part  of  the  public 
officer  with  the  plaintiff,  a  citizen  of  his  own  state,  who  may  have  had  im- 
portant political  influence  in  securing  his  appointment,  it  could  never  have 
been  the  intention  of  the  statute  to  bestow,  nor  could  it  have  been  the  inten- 
tion of  the  defendant  by  its  designation  to  grant.  Had  the  legislature  at- 
tempted to  give  him  such  power  the  statute  would  be  unconstitutional  and 
void,  as  taking  away  defendant's  property  without  due  process  of  law.  A 
private  power  of  attorney,  such  as  was  given  by  the  defendant  in  pursuance 
of  the  statute,  would  not  authorize  such  an  admission  or  waiver.  A  power 
of  attorney  is  always  strictly  construed,  and  even  general  words  are  limited 
by  the  special  language  which  precedes  them.  Craighead  v.  Peterson,  72 
N.  Y.  279;  Rossiter  v.  Rossiter,  8  Wend.  491;  Danby  v.  CoutU,  29  Ch.  Div. 
500;  Hodge  v.  Combs,  1  BJack,  192;  Whitly  v.  Barker,  1  Root,  406.  "Writ 
of  error  against  the  judgment  of  the  county  court  in  a  certain  cause  in  which 
Col.  Cleaveland  was  attorney  to  said  Barker,  who  lived  in  this  state.  Cleave 
land  indorsed  upon  the  writ  of  error,  as  attorney  to  Barker,  that  he  ac- 
knowleged  said  writ  had  been  duly  served,  without  any  special  authority 
from  Barker  to  do  it.  Barker  pleaded  in  abatement  of  the  writ  that  it  had 
never  been  served  upon  him  as  the  law  required.  Plea  in  abatement  ad- 
judged sufficient.  The  party  is  not  concluded  by  the  indorsement  of  the  at- 
torney in  such  case»  without  special  authority."  Millay  v.  Whitney,  63  Me. 
^22.     Authority  to  "get  cargo  bonded;  will  hold  bondsmen  harmless,  and 
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come  down,  If  necessary," — does  not  authorize  a  receipt  to  sheriff  In  prinel- 
pars  name  aclcnowledging  attached  property  to  be  insured  by  defendant,  and 
promising  to  deliver  it  to  sheriff  on  demand.  Lagow  v.  Patterson^  1  Blackf. 
252.  An  authority  to  compromise  all  difference  and  disputes,  and  to  execute 
and  sign  in  principal's  name  any  release,  covenant,  or  conveyance  of  part  of 
principal's  estate,  and  to  give  and  receive  discharges,  receipts,  etc.,  does  not 
authorize  the  agent  to  confess  judgment  in  tlie  name  of  the  principal.  Moore 
V.  Circuit  Judge,  55  Mich.  84,  20  N.  W.  Rep.  801.  Authority  given  by  a 
corporation  to  an  agent  to  accept  service  **in  actions  on  any  liability  or  in- 
debtedness incurred  or  contracted"  by  the  corporation  does  not  authorize  his 
acceptance  of  service  in  garnishee  proceedings.  Statutory  substitutes  for 
pergonal  service  are  always  strictly  construed.  Amy  v.  Watertoum,  130  TJ. 
S.  301.  9  Sup.  Ct.  Rep.  530;  Pollard  v.  Wegener,  13  Wis.  569;  Wright  y. 
Douglass,  3  Barb.  555;  Coal  Co.  v.  Sherman,  8  Abb.  Pr.  243,  245;  Cook  v, 
Farren,  34  Barb.  95.  It  has  been  held  that  the  statute  now  before  the  court 
for  construction  must  be  strictly  construed.  Riehardsorh  v.  Insurance  Co.. 
(Sup.)  8  N.-  Y.  Supp.  873.  In  Read  v.  French,  28  N.  Y.  285,  295.  it  was 
held  that  an  admission  by  a  defendant  of  service  of  a  summons  and  com- 
plaint on  him.  which  did  not  state  that  the  service  *' was  personal"  by  the  de- 
livery of  a  copy  to  him,  did  not  authorize  the  entry  of  judgment  by  default 
against  him.  Coal  Co.  v.  Sherman,  8  Abb.  Pr.  243,  246.  per  Sutherland, 
J.:  ** Proof  of  service  of  the  summons  in  the  manner  prescribed  by  theGode, 
substituted  for  such  appearance,  is  necessary,  without  voluntary  appearance,  i 

to  give  the  court  jurisdiction."  In  WHght  v.  Douglass,  3  Barb.  555,  574,  it 
was  held  that  personal  service  on  the  trustee  of  a  foreign  corporation  must 
be  made. 

James  P.  Judge^  opposed. 

The  superintendent  of  the  insurance  department  is  the  head  of  a  large  busl-  ' 

ness  department  of  the  state  government  located  at  Albany,  N.  Y.     The  pur- 
pose oi  the  statute  was  to  provide  a  place  where  all  process  in  cases  against  I 
foreign  insurance  companies  could  be  served,  and  does  not  imply  that  the  | 
executive  thereof  should  be  personally,  physically  served,  in  whatever  por-  i 
tion  of  the  state  or  the  United  States  or  elsewhera  such  superintendent  may  \ 
be,  when  relief  by  a  citizen  of  this  state  is  sought  by  the  commencement  of 
an  action,  but  clearly  gives  him  the  right  to  admit  service  of  process  on  him  ' 
as  fully  and  completely  as  the  defendant  could  itself.     The  superintendent, 
as  attorney  of  the  defendant  corporation,  had  the  right  to  admit  service  of 
process,  and  waive  defects  in  the  service  of  the  same.     In  case  this  motion  is 
granted,  the  defendant  will  claim  that  one  year  has  elapsed  since  the  maturity 
of  the  policy,  and  that  consequently  the  action  is  barred  by  the  limitatioa  i 
clause  contained  in  the  policy. 

BenedicTi  District  Jndge.     The  motion  mnal  be  granted. 
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Brush  Electric  Go.  et  al.  v.  Accumulatob  Co,  etaL 
(Circuit  Courtt  D.  New  Jersey,    Marob  16, 1892.) 

1.  Patbktb  for  Intbntions— Pbhlhhhabt  iNJUxronoN— Eftbot  cm   Deoisionb  in 
Other  Circuits. 

Where  letters  patent  have  been  twice  stistained  in  another  circuit  a  preliminary 
injunction  against  infringers  will  issue  as  a  matter  of  course,  and  such  injunction 
will  not  be  denied  because  of  ex  parte  affidavits  of  alleged  new  evidence  in  respect  to 
anticipation,  especially  when  it  appears  doubtful  whether  such  evidence  was  not 
known  to  the  defendants  in  such  prior  cases,  and  that  the  defendant  corporation 
herein  was  closely  allied  with  the  corporations  defendant  in  the  prior  litigation, 
and  contributed  to  the  expenses  thereof,  either  directly  or  through  its  individual 
stockholders. 

8.  Same— Whb:!7  Bond  Required. 

Where,  however,  such  injunction  wiU  seriously  affect  defendants*  business,  and 
it  appears  that  an  appeal  has  been  taken  from  the  decisions  in  the  other  cases,  the 
court  will  require  complainants  to  give  bond  to  secure  payment  of  damages  in  case 
the  Injunction  is  subsequently  dissolved. 

In  Equity.  Bill  for  infringement  of  patents.  On  motion  for  pre- 
liminary injunction.     Granted. 

jR.  N.  Kenyan y  W.  C.  Witter j  and  Charles  E.  MOcheU,  for  complain, 
ants. 

F.  H.  Betts  and  H.  0.  Ward,  for  defendants. 

Green,  District  Judge.  After  careful  consideration  of  the  matters 
presented  by  counsel  upon  the  argument  of  this  cause,  I  am  constrained 
to  grant  the  motion  of  the  complainants  for  a  preliminary  injunction 
upon  the  terras  hereafter  stated.  The  letters  patent  which  it  is  charged 
in  the  bi]l  of  complaint  the  defendants  have  infringed  have  been,  as 
to  all  their  claims  now  in  controversy  in  this  suit,  twice  sustained,  after 
protracted  and  desperately  fought  contests,  by  the  circuit  court  for  the 
southern  district  of  New  York;  and  the  reasons  for  the  conclusion 
reached  have  been  fully  and  clearly  given  by  Judge  Coxe,  who  heard' 
the  argument  of  the  causes,  in  very  able  and  learned  opinions.  Brush 
Electric  Co.  v.  Mien  Electric  Co.,  41  Fed.  Rep.  679;  Brush  Electric  Co. 
V.  Electrical  Accumulator  Co.,  47  Fed.  Rep.  48.  The  rule  is  well  es- 
tablished that  where,  as  the  result  of  a  contested  controversy,  letteifi 
patent  have  been  sustained,  preliminary  injunctions  will  be  granted 
'  against  infringers  as  a  matter  of  course  by  the  court  which  has  ad- 
judged the  letters  patent  valid,  and  as  a  matter  of  comity  by  the  federal 
courts  in  other  circuits.  The  defendants  seek  to  avoid  the  operation  of 
this  rule  in  the  case  at  bar  by  alleging  that  they  have  discovered  new 
evidence  since  the  litigation  in  the  New  York  circuit,  which  will  effec- 
tually destroy  the  validity  of  the  letters  patent  which  they  are  charged 
with  violating.  This  evidence  they  set  forth  at  length  in  ex  parte  affi- 
davits. It  relates  to  the  alleged  anticipating  invention  of  an  electric 
battery  by  a  Dr.  Blanchard,  of  Vermont,  claimed  to  be  in  all  respects 
similar  to  the  invention  of  Brush,  secured  to  him  by  the  letters  patent 
in  controversy.  This  alleged  invention,  it  is  said,  antedates  the  inven- 
tion of  Brush  nearly  20  years.  Whether  it  can  properly  be  called  ''new 
v.SOF.no.lO— 53 
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evidence"  is  a  question  of  serious  import.  It  is  not  denied  that,  al- 
though the  present  defendants  were  not  the  defendants  upon  the  record 
in  the  New  York  causes,  they  were  nevertheless  closely  allied  in  inter- 
est with  those  defendants  through  the  greater  part  of  that  litigation,  and 
did,  either  as  a  corporate  body,  or  through  the  individual  stockholders 
in  the  present  defendant  corporation,  contribute  to  the  expenses  of 
those  suits,  or  one  of  them.  It  is  also  admitted  that  this  '^  new  evi- 
dence" was  in  some  degree,  and  to  some  extent  at  least,  known  to 
those  who  were  defending  the  New  York  cases  before  the  close  of  that 
litigation,  but  for  reasons  considered  satisfactory  was  not  presented  then 
to  the  consideration  of  the  court.  It  is  offered  now  in  opposition  to 
the  motion  for  a  preliminary  injunction.  These  patents  having  been 
twice  sustained  as  valid,  I  do  not  think  it  proper,  or,  indeed,  necessary, 
to  discuss  upon  the  pending  motion  the  probable  effect  of  the  alleged 
new  evidence,  or  whether  laches  in  its  production  will  deprive  the  de- 
fendants of  the  right  to  offer  it  as  a  part  of  their  defensive  case,  to  be 
considered  on  final  hearing,  or  whether  they  are  not  estopped  from  at- 
tacking in  any  way  the  validity  of  the  letters  patent  by  reason  of  their 
alleged  privity  with  the  defendants  in  the  New  York  litigation.  It  is 
enough  to  say  that,  whatever  may  be  the  defendants'  rights  in  the  prem- 
ises, or  whatever  may  be  the  legal  effect  of  this  evidence,  these  ques- 
tions must  wait  for  settlement,  under  the  circumstances,  until  the 
cause  comes  before  the  court  on  final  hearing,  and  ought  not  now  to  be 
permitted  to  deprive  the  complainants  of  the  fruits  of  the  victory  which 
they  have  gained. 

It  was  stated  upon  the  argument  of  this  motion  that  an  appeal  had 
been  duly  taken  from  the  decree  of  the  circuit  court  in  New  York  to  the 
circuit  court  of  appeals  for  the  second  circuit,  and  that  such  appeal 
would  be  speedily  heard  and  determined.  As  the  motion  for  the  pre- 
liminary injunction  is  granted  in  the  case  at  bar  solely  upon  the  ground 
of  the  adjudications  in  the  circuit  court  in  New  York,  if  the  circuit 
court  of  appeals  should  reverse  the  decree  of  the  circuit  court  defend- 
ants may  apply  immediately  for  a  dissolution  of  this  injunction.  As 
the  preliminary  injunction  now  granted  will  of  necessity*  seriously 
affect  the  operations  and  business  of  the  defendants,  and  as  there  is  a 
possibility  that  the  appellate  court  in  New  York  may  reverse  the  de- 
cree of  the  circuit  court  sustaining  the  validity  of  these  letters  patent,  it 
is  equitable,  in  my  judgment,  that  before  the  writ  of  injunction  issue 
the  complainants  shall  execute  and  file  with  the  derk  of  this  court  a 
bond  in  the  penal  sum  of  $10,000,  with  sureties  to  be  approved  by  the 
court,  conditioned  to  pay  to  the  defendants  all  such  pecuniary  damage 
as  the  defendants  may  sustain  or  suffer  in  their  business  or  operations 
by  reason  of  the  granting  of  this  writ  if  the  same  shall  be  dissolved  for 
the  cause  statedy  or  for  other  good  and  sufficient  causes. 
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The  Progreso. 
'  Street  et  al.  v.  The  Progreso. 

Waterbury  v.  Street  et  aL 
(Ciwmit  Court  cf  AppeaU,  TMrd  Circiiit.    May  24, 1809.) 

1-  Chabteb  Party— EJxoBPTioNB—**  Restraints  of  Pboplb'"— QuARAKTiinB. 

Quarantine  regulations  which  interfere  with  the  charter  engagements  of  a  ves- 
sel are  fairly  within  the  clause  of  a  charter  excepting  liability  lor  results  caused 
by  ** restraints  of  princes,  rulers,  and  people.  ** 

8.  Samb— Dbtention  bt  Quaranttnb— Dutt  of  Vessel  When  Quarantine  Ended. 
A  vessel,  having  by  charter  agreed  to  be  at  a  certain  port  by  the  Ist  of  October, 
** restraints  of  princes,  rulers,  and  people  ezceptedt "  and  having  been  prevented 
from  going  there  during  October  by  quarantine  regulations  at  such  port,  was  held 
bound  to  have  been  at  the  port  on  the  1st  of  November,  when  she  knew  the  quar- 
antine would  be  raised. 

Z,  Same— Option  of  Cancellation— When  Exercised. 

A  charter  provided  that  if  the  vessel  should  not  arrive  at  Charleston,  her  loading 
port,  on  or  before  a  certain  day,  charterers  should  have  the  option  of  canceling  the 
charter,  option  to  be  declared  when  vessel  was  ready  to  load.  The  vessel  being  de- 
layed, her  agents  called  upon  the  charterers,  while  the  vessel  was  at  Boston,  to  de- 
clare whether  they  would  load  or  not.  Charterers  declined  to  exercise  their  op- 
tion, whereupon  the  ship  canceled  the  charter.  Held,  that  such  demand  by  the 
ship  was  premature,  that  charterers  were  not  bound  to  exercise  their  option  unUl 
the  vessel  was  at  Charleston,  and  that  the  ship  was  liable  for  any  damages  caused 
charterers  by  her  breach  of  the  charter. 
42  Fed.  Rep.  229,  affirmed. 

Appeal  from  the  District  Ciourt  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

In  Admiralty.  Libel  by  Tbaddeus  Street,  Timothy  Street,  and  Thad- 
dens  Street,  Jr.,  against  James  M.  Waterbury,  owner  of  the  steamship 
Progreso.     Decree  below  for  libelants.     Defendants  appeal.     Affirmed. 

J.  Warren  CoulsUm  and  Robert  D.  Benedict^  for  appellants. 

/.  Rodman  Paul  and  N.  Dubois  Miller^  for  appellees. 

Before  Achbson,  Circuit  Judge,  and  Wales  and  Gbkbn,  District 
Judges. 

Greek,  District  Judge.  From  the  record  in  this  cause,  it  appears 
that  in  the  latter  part  of  August,  1888,  the  appellant,  James  M.  Water- 
bury, owner  of  the  steamship  Progreso,  then  on  a  voyage  from  Cuba 
to  the  United  States,  did,  through  his  agents,  Belloni  &  Co.,  of  New 
York  city,  by  a  certain  charter  party,  demise  and  let  to  freight  his  said 
steamship  Progreso  to  the  firm  of  Street  Bros.,  of  Charleston,  the  appel- 
lees. The  charter  party ,  after  providing  that  the  steamship  should,  with 
ail  convenient  speed,  sail  and  proceed  under  steam  to  Charleston,  S.  C.« 
there  to  load  from  the  charterers  a  full  and  complete  cargo  of  cotton 
in  bales,  to  be  conveyed  to  Liverpool,  contained  also,  inter  alia,  two 
dauses  or  provisions  which  are  of  importance  in  the  determination  of 
this  litigation,  and  which  read  as  follows: 

"Should  the  steamer  not  arrive  at  her  loading  port,  and  be  in  all  respects 
ready  to  load  uuder  the  charter,  on  or  before  the  first  (Ist)  day  of  October, 
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1S88.  the  charterers  have  the  option  of  canceling  the  same,  to  be  declared 
when  yessel  is  ready  to  load.  The  customs  and  usages  of  the  ports  of  load- 
ing and  discharging  to  be  observed,  unless  otherwise  expressed. ''  *'  The  act  of 
God,  the  queen's  enemies,  fire,  epidemics,  strike  or  lockout  of  stevedores*  men, 
draymen,  or  press  hands,. stoppage  or  destruction  of  goods  on  railway  or  at 
press,  restraint  of  princes  or  rulers  or  people,  collision,  any  act,  neglect,  or 
default  whatsoever  of  pilot,  master,  or  crew,  in  the  management  or  naviga- 
tion of  the  ship,  and  all  other  damages  and  accidents  of  the  seas,  rivers,  and 
steam  navigation,  throughout  this  whole  charter  party,  bein^ excepted." 

From  the  evidence  in  the  cause,  it  appears  that  the  Progreso,  having 
taken  on  board  at  Havana  a  full  cargo  of  sugar,  sailed  thence  direct  for 
Philadelphia.  Reaching  the  Delaware  breakwater  on  September  3d, 
she  was  detained  by  the  proper  authorities  for  a  few  hours  at  quaran- 
tine, and  subsequently,  for  several  days,  at  the  lazaretto  below  Phila- 
delphia, finally  arriving  at  the  latter  port  on  September  10th.  On  that 
same  day,  Belloni  &  Co.,  agents  for  the  appellant,  as  stated,  evidently 
having  heard  rumors  of  impending  or  existing  quarantine  regulations  at 
Charleston,  which  possibly  might  interfere  with  the  arrival  of  the  Pro- 
greso at  that  port,  wrote  to  Street  Bros,  to  the  effect  that  the  ship  would 
arrive  lat  Charleston  about  the  20th  of  September  with  a  clean  bill  of 
b<^alth,  and  asking  if,  under  such  circumstances,  she  would  be  in  dan- 
ger of  detention  at  quarantine;  expressly  stating  that  they  could  not 
afford  to  send  the  ship  to  that  port  if  she  w^s  to  be  quarantined.  In 
reply  to  this  communication,  by  a  note  under  date  of  September  12th, 
Street  Bros,  notified  Belloni  &  Co.  that,  after  submitting  their  letter  of 
the  10th  September  to  the  board  of  health,  they  were  oflScially  informed 
that  the  Progreso  would  not  be  permitted  to  come  up  to  Charleston,  be- 
cause of  the  quarantine,  until  November  1st,  Thereupon,  Belloni  & 
Co.  ordered  the  ship  to  proceed  to  New  York  for  repairs,  and,  declining 
to  keep  her  idle  until  she  could  safely  sail  for  Charleston,  sought  and 
obtained  a  cargo  for  an  ad  interim  voyage  from  Norfolk,  Va.,  to  Bremen. 
She  arrived  at  Bremen  November  6,  1888.  From  Bremen  she  sailed 
to  Hamburg;  accepted  there  a  return  cargo  to  Boston,  at  which  port  she 
arrived  December  19th.  On  December  20th,  the  day  following,  the 
Progreso  being  at  Boston,  Belloni  &  Co.  made  formal  application  to 
Street  Broa.  to  exercise  the  option  in  the  charter  party  reserved  to  them 
upon  failure  of  the  ship  to  arrive  at  Charleston  on  or  before  October  1st, 
by  requesting  a  declaration  from  them  whether  they  would  load  the 
ship  if  she  then  proceeded  to  Charleston,  to  which  Street  Bros,  replied 
that  they  would  insist  upon  and  claim  all  their  rights  under  the  char- 
ter party.  Belloni  &  Co.  then  finally  declined  to  send  the  ship  to  that 
port,  and  Street  Bros.,  conceiving  themselves  aggrieved  by  such  action, 
filed  their  libel  to  enforce  the  recovery  of  such  pecuniary  damages  as 
they  claimed  they  had  sufi'ered  thereby.  Upon  these  facts  the  conten- 
tion of  the  appellant  is  that  by  the  very  terms  of  the  charter  party  the 
Progreso,  was  not  required  to  go  to  Charleston  if  restrained  by  "princes, 
rulers,  and  people,"  and  that  she  was  in  fact  so  restrained,  within  the 
meaning  of  the  charter  party,  by  the  enforced  quarantine  at  that  port; 
and,  secondlyj  that  if  sfee  was  bound  to  go  to  Charleston,  by  the  terms 
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of  her  contract,  she  foUj  complied  therewith  by  the  tender  made  imme- 
diately upon  her  arrival  at  Boston, 

It  may  be  taken  as  settled  that  ^'detention  at  quarantine"  is  fairly  in- 
cluded in  the  scope  of  that  clause  in  this  charter  party  which  has  refer- 
ence to  the  "restraints  of  princes,  rulers,  and  people."  Quarantine  reg- 
ulations and  health  laws,  so  called,  although  often  affecting  in  their 
operation  a  direct  and  pdpable  regulation  of  commerce,  are  constantly 
made  and  prescribed  by  states,  and  even  by  local  municipal  corpora- 
tions, and  pass  everywhere,  unchallenged,  as  the  result  of  a  legitimate 
exercise  of  that  police  power  which  resides  in  sovereignty.  Such  regu- 
lations would  be  worthless  unless  the  enforcement  were  sure;  and  such 
certainty  of  enforcement' is  attained  by  virtue  of  the  power  of  the  people, 
as  exhibited  and  exercised  through  their  governmental  agents.  It  fol- 
lows, then,  that  enforced  obedience  to  lawfully-prescribed  quarantine  reg- 
ulations is  a  "restraint"  of  natural  liberty  of  action  devised  by  and  pro- 
ceeding from  the  "people^"  The  Progreso  was  therefore  clearly  entitled 
to  the  benefit  of  this  exception  as  a  valid  excuse  for  her  default  in  per- 
formance of  those  terms  and  conditions  of  her  contract,  which  the  quar- 
antine regulations  at  Charleston  deprived  her  of  ability  to  perform. 
What,  then,  were  those  terms  and  conditions?  With  the  performance 
of  .what  part  of  her  contract  did  this  "restraint"  so  seriously  interfere? 
By  the  charter  party  the  ship  had  contracted  to  arrive  at  Charleston  on 
October  1st.  Doubtless,  if  her  freedom  of  sailing  had  not  been  interfered 
with  by  the  quarantine  regulations  of  that  port,  she  could  readily  have 
complied  with  her  agreement.  But  the  enforcement  of  these  regulations 
made  it  simply  impossible  for  her  to  arrive  at  that  port  at  the  date  des- 
ignated. Not  until  a  month  later,  November  1st,  would  she  be  permitr 
ted  to  reach  Charleston,  as  she  had  been  notified.  •  Not  until  then  could 
she  be  ready  to  load.  But  on  that  day  there  would  be,  at  least,  no 
"I'estraint  of  people"  to  bar  her  movements,  or  cause  further  delay  and 
detention.  Quarantine  regulations  were  then  to  be  done  away  with. 
Then  and  after  that  time  they  were  as  if  they  never  had  been.  The 
ship  would  be  free  to  come  and  go  at  that  port  as  she  pleased.  The 
plain  and  indeed  only  result,  then,  of  these  quarantine  regulations,  was 
to  work  a  temporary  retardation  in  and  hindrance  of  the  ship's  move- 
ments. The  "restraint"  could  be  for  a  limited  time  only.  It  operated, 
it  is  true,  to  delay  the  arrival  of  the  Progreso  at  Charleston  until  Novem- 
ber, but  then  its  force  would  be  spent.  For  such  delay,  so  caused,  this 
clause  in  the  charter  party  afibrded  ample  excuse  and  protection  to  the 
ship.  An  unsurmountable  barrier  had  been  placed  in  her  course  to 
Charleston  by  the  strong  hand  of  the  law.  Until  that  barrier  was  re- 
moved, she  was  helpless  to  keep  and  perform  that  part  of  her  contract 
which  demanded  her  presence  at  the  port  of  loading  on  October  1st. 
But,  when  the  cause  of  her  helplessness  was  removed,  her  ability  to  per- 
form was  restored  to  her.  Nowhere  in  the  record  is  anything  alleged  as 
excusing  her  nonperformance  after  that  date.  Under  the  admitted  cir- 
cumstances, her  failure  to  arrive  at  Charleston  on  the  di^te  fixed  for  ar- 
rival is  therefore  wholly  ex^cusable.     But  no  valid  excuse  existed  or  has 
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been  suggested  for  her  failure  to  arrive  there  after  her  way  had  been 
cleared  of  obstacles.  With  the  raising  of  the  quarantine  came  free  in- 
gress to  the  port.  Her  course  on  November  Ist  to  the  Charleston  wharves 
was  straight  and  free.  Her  contract  was  "to  proceed  to  Charleston  with 
all  convenient  speed;"  that  is,  with  all  speed  possible  under  the  cir- 
cumstances. It  cannot  be  doubted  that  the  Progreso  could  have  been 
at  Charleston  by  November  1st  if  she  had  made  "all  speed  possible  un- 
der the  circumstances"  to  arrive  there,  as  she  was  bound  by  her  con- 
tract to  do.  A  charter  party  is  to  be  construed  in  consonance  with 
well-established  rules  which  obtain  in  the  construction  of  contracts  gen- 
erally ;  and  no  canon  of  construction  is  more  ofteil  resorted  to  than  that  the 
language  used  by  the  contracting  parties  must  receive  a  reasonable  con- 
struction, expressive  of  the  intent  of  the  parties,  and  tending  to  promote 
the  object  in  view.  Here  it  was  the  obvious  intent  of  the  parties  to  this 
charter  party  that  the  Progreso  should  proceed  to  Charleston  within  a 
reasonable  time  to  take  on  a  cargo  of  cotton  to  be  conveyed  to  Liver- 
pool. The  transportation  of  the  cotton  was  the  object  to  be  attained. 
Whether  that  transportation  commenced  on  October  1st  or  November  1st 
was  not  as  material  as  that  the  cotton  should  be  transported.  This  is 
evidenced  by  the  fact  that  delay  in  arriving  at  the  port  of  lading  did  not 
avoid  the  contract  by  its  terms,  but  such  avoidance  for  such  cause  lay 
solely  in  the  discretion  of  the  charterers.  Delaj'  might  have  been  vexa- 
tious. If  negligently  caused  by  the  ship,  it  was  punishable;  but  mere 
delay,. in  itself,  did  not  defeat  or  destroy  the  agreement.  Such  delay, 
unless  it  be  so  expressly  stipulated  in  the  writing,  never  defeats  a  con- 
tract, unless  time  be  of  its  very  essence,  and  then  generally  at  the  option, 
only,  of  the  innocent  party.  Here  it  is  clear  that  neither  party  r^arded 
time  as  of  the  essence  ef  the  contract.  As  the  learned  judge  who  heard 
this  cause  in  the  court  below  tersely  says  in  his  opinion : 

"So  long  as  the  circumstances  remained  substantially  unchanged,  the  delay 
being  no  greater  than  might  reasonably  have  been  contemplated,  the  contact 
remained  in  force.  The  month  which  elapsed  made  no  material  changa  The 
respondent  was  still  engaged  in  carrying  merchandise,  and  able  to  keep  her 
engagement,  and  the  libelants  still  had  merchandise  to  carry.  She  bound  her- 
self to  go  to  Charleston  and  carry  it,  if  she  could  get  there  in  reasonable  time; 
a  time  which  answered  the  purpose  for  which  she  contracted  to  go." 

Her  failure  to  report,  therefore,,  within  the  reasonable  time,  to  the 
charterers  at  the  port  of  lading,  being  wholly  without  excuse,  constituted 
a  breach  of  the  charter  party,  ifor  which  she  must  be  held  responsible. 

Nor  do  we  think  that  the  offer  to  send  the  Progreso  to  Charleston, 
while  she  was  in  the  port  of  Boston,  in  December,  upon  condition  that 
the  charterers  would  then  signify  their  consent  to  load  her,  was  in  any 
way  a  compliance  with  the  terms  of  the  charter  party.  The  demand 
then  made  by  Belloni  &  Co.  upon  Street  Bros,  to  exercise  their  option 
of  accepting  the  ship  after  this  delay  in  arriving  at  the  port  of  lading  was 
premature,  and  while  appealing,  possibly,  to  the  courtesy  of  the  charterers, 
could  not  have  ftny  legal  effect  upon  the  obligations  of  the  ship  yet  to  be 
performed.     By  the  contract  the  option  reserved  to  the  charterers  was 
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not  to  be  exercised  or  declared  until  the  Progreso  had  arrived  at  Charles- 
ton, and  was  ready  to  load.  This  reservation  of  option  was  a  specific 
right  secured  to  the  charterers  by  their  contract.  The  language  creating 
such  right  is  clear  and  unambiguous.  The  time  and  the  place  and  the 
circumstances  at  and  under  which  the  right  could  be  exercised  were  def- 
initely fixed.  The  obligation  of  that  contract  was  inviolable.  It  could 
neither  be  altered  nor  amended  save  by  mutual  consent  of  the  parties  in- 
terested. The  demand  made  on  behalf  of  the  ship  while  she  was  lying 
.in  the  port  of  Boston,  upon  the  charterers,  to  declare,  then  and  there, 
their  option,  was  wholly  unwarranted  by  the  contract.  To  have  yielded 
to  such  demand,  and  to  have  declared  their  option,  would  have  been  an 
assent  by  them  to  a  material  and  substantial  alteration  of  the  contract  in 
an  important  particular.  They  were  clearly  justified  in  refusing  such 
assent,  and  in  standing  by  the  terms  of  the  charter  party.  That  charter 
party  was  still  in  force,  and  the  only  legitimate  act  for  the  ship  was  to 
proceed  under  it  to  Charleston,  and  tender  herself,  on  arrival,  ready  to 
load.  Nothing  short  of  that  would  excuse.  Nor  do  we  think  that  any 
principle  of  equity  can  be  cited  which  would  justify  the  ship  then  in 
making  such  demand,  under  the  admitted  circumstances.  Equity  does 
not  favor  alteration  of  contracts  fairly  entered  into.  Parties  are  free  to 
make  their  own  bargains,  and  they  are  bound  to  stand  by  them  when 
made.  As  was  said  by  the  learned  judge  of  the  district  court  when  this 
cause  was  before  him,  "equity  never  relieves  against  terms  of  a  contract 
sued  upon,  except  for  fraud,  accident,  or  mistake."  Neither  appear  to 
enter  into  the  execution  of  this  contract.  It  was  voluntary  in  its  incep- 
tion, and  wholly  free  from  taint. 

Some  question  has  been  made  as  to  efiect  of  the  delay  which  occurred 
between  November  1,  1888,  when  the  ship  should  have  been  at  Charles- 
ton, and  December  19,  1888,  when  she  arrived,  in  fact,  at  Boston,  after 
her  ad  interim  voyage,  and  tendered  herself  ready  to  proceed  to  the  port 
of  lading.  Counsel  for  appellant  strongly  insist  that  for  such  delay  the 
ship  should  not  be  chargeable  in  any  way,  as  it  was  caused  by  the  ad 
interim  voyage.  This  matter  is  only  important  in  connection  with  the 
assessment  of  the  pecuniary  damage  which  the  libelants  were  justly  en- 
titled to  by  reason  of  the  ship's  default,  and  it  is  sufficient  to  say  that  we 
perceive  no  ground  upon  which  to  base  any  different  conclusion  from 
that  arrived  at  in  the  court  below.  The  ship  was  undoubtedly  justi- 
fied in  seeking  an  ad  interim  voyage.  But  such  voyage  should  have 
been  undertaken  only  upon  such  conditions  and  to  such  places  as;would 
have  enabled  her  to  be  at  Charleston  on  November  1st.  Voyages  which 
prevented  that  were  not  justifiable,  and  delay  caused  by  such  voyages 
cannot  be  held  excusable.  We  are  satisfied,  also,  that  the  assessment 
of  damages,  made  by  the  special  commissioner  to  whom  that  matter  was 
referred,  is  computed  upon  proper  basis,  and  is  just  and  correct.  We 
find  no  error  therein.  The  result  is  that  the  decree  below  is  in  all  things 
affirmed. 
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The  Glamorgakshibs. 

WiQQiN  €t  al.  17.  The  Glamorgambhibb. 

(DUtrict  Court.  8.  D,  New  Tarli,    May  16,  IfiOS.) 

L  BRiFPnich— Damaob  to  Caroo^Stowaob— Usagb. 

Gk>od8  liable  to  Injure  each  other  may  be  carried  In  the  same  ship,  If  it  be  lh« 
general  usage  to  oarry  them  together,  provided  all  proper  means  are  employed  to 
prevent  injury. 

8b  Bamb— Tea  and  Camphor— Infbbbnob  of  Nbgijoengb. 

But  where  tea  and  camphor  were  carried  on  the  same  vesseL,  there  being  no 
general  usage  to  carry  the  two  together,  but  this  vessel  being  espeoiaUy  fitted  with 
an  air-tight  compartment  for  the  camphor,  in  spite  of  which  the  tea  was  de- 
livered Impregnated  with  the  fumes  of  camphor,  it  was  held  that  the  inference 
of  want  of  care  was  irresistible,  and  that  the  ship  was  liable. 

In  Admiralty.     Libel  for  damage  to  cargo.     Decree  for  libelants* 
EvartSf  Choate  &  Beaman^  for  libelants. 
Wing^  Shoudy  &  Putnam^  for  claimants. 

Brown,  District  Judge.  The  evidence  from  Shanghai  sufficiently 
establishes  that  the  tea,  when  shipped,  was  in  sound  condition  and  free 
from  camphor  damage.  This  confirms  the  recital  of  the  bill  of  lading 
that  the  tea  was  received  "in  good  order  and  condition."  The  evidence 
also  shows  that  all  the  tea  consigned  to  the  libelant  was  more  or  less 
damaged  from  the  fumes  of  camphor,  whea  delivered.  The  ship  car- 
ried on  board  400  tons  of  camphor,  all  in  the  aft  compartment,  sepa- 
rated by  an  iron  bulkhead  from  the  compartment  next  forward,  in  which, 
as  well  as  in  other  parts  of  the  ship,  the  tea  was  stowed.  The  defense 
is  rested  upon  the  alleged  custom  of  bringing  tea  and  camphor  as  parts 
of  the  same  cargo,  and  on  the  claim  that  there  was  no  lack  of  care  on 
the  part  of  the  ship. 

I  cannot  sustain  the  defense.  The  extreme  susceptibility  of  tea  to 
damage  from  the  fumes  of  camphor  has  long  been  known.  The  7.  A. 
Goddard,  12  Fed.  Rep.  174.  The  value  of  tea  in  this  market,  how- 
ever it  may  be  in  Europe,  is  greatly  diminished  by  camphor  infection. 

Doubtless  goods  liable  to  injure  each  other  may  be  carried  in  the 
same  ship,  if  it  be  the  general  usage  to  carry  them  together,  provided 
all  proper  means  are  employed  to  prevent  injury.  Clark  v.  Barnwell^ 
12  How.  280;  The  SabumceUo,  7  Ben.  357;  The  Carrie  Ddap,  1  Fed. 
Rep.  874.  But  no  general  usage  is  established  to  bring  tea  and  camphor 
in  the  same  vessel  to  this  country.  Minis  v.  Ndsoiij  43  Fed.  Rep.  777; 
Isaksson  v.  WiUiams,  26  Fed.  Rep.  642.  Nor  is  there  evidence  of  any 
custom  anywhere  to  bring  camphor  in  such  a  way  as  to  impr^nate 
with  its  fumes  nearly  a  whole  cargo  of  tea.  The  practice  of  sometimes 
bringing  them  together  in  the  same  vessel  is  of  very  recent  date,  and 
only  in  vessels  specially  designed  and  built  to  keep  the  camphor  in  air- 
tight compartments.  When  a  large  part  of  the  cargo  is  found  to  be 
impregnated  with  camphor  fumes  on  board  a  ship  thus  built,  like  the 
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Glamorganshire,  the  Inference  of  some  want  of  care  is  irresistible.    The 
Timor,  46  Fed.  Rep.  859. 
Decree  for  the  UbeUnta,  with  costs. 


Thb  R.  D.  Bibbeb. 
Ejbnedt  v.  Tede  R.  D.  Bibbeb. 

(Circutt  Court  of  Appeals,  FmvrOh  Cfreult    May  SB,  1898.^ 

No.  8. 

Snrrnie—DiifAeB  to  Caroo— BniAimnre^NBOLioBKOB. 

A  Bcbooner  loaded  with  a  cargo  of  rails,  transported  under  a  Mil  of  lading  wbtoli 
ezoepted  liability  from  '^daDsers  of  the  seas,  **  arrived  oft  the  bar  at  Galveston  har- 
bor. Quicksands  cause  the  depth  of  water  on  this  bar  to  constantly  vary,  and  it 
is  not  uncommon  for  vessels  to  ground  in  crossing.  The  master  consulted  with  the 
local  pilots  and  with  his  broker,  and  by  their  advice  lightered  100  tons  of  his  cargo. 
Being  then  assured  that  the  vessel  would  cross  in  safety,  he  proceeded  in  charge  of 
a  pilot,  but  the  vessel,  from  some  unknown  cause,  went  fast  afrround.  That  night 
a  storm  arose  which  lasted  two  days,  and  drove  the  vessel  half  a  mile  from  the 
channel,  and  on  some  shoals.  From  these  she  was  afterwards  taken  oft  by  ralvors. 
The  cargo  owner  paid  salvage  on  the  cargo,  and  brought  suit  against  the  vessel 
to  recover  the  same:,  alleging  that  the  stranding  was  caused  by  the  ne  " 
-^^ ^  further iV^ '"       ^  


of  the  master  in  not  further  lightering  the  schooner  before  attempting  the  bar. 
Held^  that  the  grounding  of  the  schooner  was  not  due  to  the  negligence  of  her  mas- 
ter; that,  even  were  it  due  to  his  negligence,  still  that  was  but  a  remote  cause  of 
the  salvage  service,  the  proximate  oause,  which  alone  the  law  regards,  being  the 
storm,  and  from  damage  caused  by  that  her  bill  of  lading  protected  the  ship. 

Appeal  from  the  Circuit  Court  for  the  District  of  Maryland. 

In  Admiralty.  libel  by  Mifflin 'Kenedy  against  the  schooner  R.  D. 
Bibber.     Decree  dismissing  the  libel.     Libelant  appeals.     AflSrmed. 

Brown  &  Brune^  TreadioeU  Clevdand^  Arthur  Oeorge  Broiwn^  and  FFtl- 
Uam  V,  Rowe^  for  appellant. 

Robert  H.  Smith,  for  appellee. 

Before  Bond  and  6off,  Circuit  Judges,  and  Hughes,  District  Judge. 

Hughes,  District  Judge.  The  schooner  R.  D.  Bibber  received  in 
Philadelphia  a  cargo  of  780  tons  of  steel  rails,  to  be  delivered  in  good  con- 
dition at  Galveston,  Tex.,  subject  to  the  usual  exception  of  the '' dangers 
of  the  seas."  With  this  cargo  she  drew  13*  feet  9  inches  aft  and  18  feet  6 
inches  forward.  She  reached  the  outer  harbor  of  Galveston  on  the  17th 
of  January,  1887,  and  came  to  anchor.  On  a  voyage  a  few  months  be- 
fore she  had  taken  a  cargo  of  780  tons  of  rails  to  ihe  same  port,  and, 
without  lightering,  had  passed  over  the  bar  of  that  port,  safely,  into  the 
wharf.  On  this  second  trip  her  master  went  ashore  to  the  office  of  the 
pilots  in  Galveston,  to  inquire  about  the  depth  of  water  on  the  bar.  In- 
formed that  this  was  18  feet  6  inches  on  a  tide,  and  having  consulted 
his  broker,  he  engaged  a  lighter,  and  went  out  with  it  to  his  vessel  on 
the  morning  of  the  18th,  and  took  off  100  tons  of  rails;  by  doing  which 
the  draft  of  his  vessel  was  reduced  to  13  feet  3  inches  aft  and  18  feet 
forward,  as  indicated  by  the  marks  on  her  stempost  and  stem.    There- 
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upon  he  again  went  ashore,  on  the  evening  of  the  18th,  again  to  consult 
with  the  pilots  whether  still  further  to  lighter  his  ship.  The  freight  on 
the  rails  was  $3,  the  cost  of  lightering  $2,  per  ton.  The  pilots  and  his 
broker  concurred  in  advising  the  master  that,  if  his  vessel  were  put  in 
trim,  he  could  safely  cross  the  bar  as  she  was  then  loaded.  He  returned 
next  morning,  and  set  his  crew  to  putting  the  schooner  in  trim,  com- 
pleting the  task  at  half  past  1  on  the  19th.  A  pilot  he  had  engaged 
then  came  with  a  tug  to  conduct  his  vessel  across  the  bar  into  port.  This 
pilot  had,  during  the  morning,  taken  two  other  vessels  across,  one  of 
them  drawing  13  feet  3  inches  and  the  other  13  feet  4  inches.  The  Gal- 
veston pilots  keep  one  of  their  boats  engaged  every  day  with  the  lead, 
and  a  flag  on  that  boat  indicates  the  depth  of  water  on  the  bar.  On  the 
19th  of  January  the  depth  indicated  by  this  signal  was  13  feet  6  inches 
from  morning  down  to  and  including  the  time  when  the  Bibber  was  in 
tow  on  that  afternoon,  making  across  the  bar.  When  the  pilot  that  had 
been  engaged  came  to  the  Bibber,  he  asked  about  her  draft,  saying  that 
it  must  not  exceed  13  feet  5  inches.  He  was  assured  that  it  was  not 
greater  than  13  feet  4  inches.  The  schooner's  hawser  was  then  taken  by 
the  pilot's  tug,  and  they  set  out  for  port.  Just  at  this  time  another 
schooner,  in  charge  of  another  pilot,  drawing  13  feet  6  inches,  passed 
in,  across  the  bar,  without  touching.  About  the  time  the  Bibber  had 
got  inside  the  beacon,  and  near  the  red  buoy  which  marks  the  channel 
over  the  bar  from  the  outer  harbor,  she  struck  bottom.  This  was  about 
3  o'clock  on  the  afternoon  of  the  19th.  Vigorous  efforts  were  made  to 
pull  her  off,  and  were  continued  for  an  hour  or  two,  without  avail,  and 
were  finally  abandoned  about  5  o'clock.  The  master  then  went  ashore 
to  engage  another  tug  and  a  lighter  ibr  the  next  morning,  and  remained 
overnight  on  shore,  leaving  the  schoone;r  aground  on  the  bar.  At  the 
time  the  schooner  had  grounded  the  tide  was  "just  on  top  high  water;** 
that  is  to  say,  at  dead  high  tide,  at  the  stationary  stage  at  which  a  ves- 
sel gets  no  lift  from  a  current  in  either  direction.  During  the  night  of 
the  19th,  an  eastern  storm  came  on,  which  "blew  very  heavy."  It  con- 
tinued from  the  night  of  the  19th  to  the  morning  of  the  22d.  It  pre- 
vented a  tug  and  a  lighter  from  coming  out  to  the  schooner  on  the  morn- 
ing of  the  20th,  by  which  time  the  fetorm  had  carried  this  vessel  half  a 
mile  from  where  she  had  grounded  in  the  channel,  to  the  knoll  and 
shoals  on  Bolivar  point,  and  into  water  of  only  about  6  feet  depth.  By 
the  afternoon  of  the  same  day  the  sea  had  become  very  rough,  and  the 
crew  of  the  schooner  were  brought  off  on  a  pilot  boat  sent  out  by  sal- 
vors, except  the  second  mate,  who  remained  on  board.  On  the  20th, 
after  the  schooner  had  been  driven  by  the  storm  upon  Bolivar  shoals,  as 
described,  her  master  began  negotiations  for  the  services  of  salvors  for 
vessel  and  cargo,  which  were  not  concluded  until  the  22d.  Never- 
theless, the  salvage  services  had  been  commenced  on  the  afternoon  of 
the  20th,  and  were  brought  to  a  succcesslul  end  on  the  22d.  All  the 
cargo  was  saved,  and  also  the  schooner  itself;  the  latter  in  a  cooditioa 
iDfeore  or  less  damaged.  The  salvage  contract  was  for  50  per  cent,  of 
_  the  values  saved.     The  salyisige  upon  the  vessel  was  pai(i  without  suit, 
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upon  an  agreed  valuation.  That  upon  the  cargo  was  made  the  sub- 
ject of  a  libel  in  admiralty  in  the  United  States  district  court  for  the 
eastern  district  of  Texas,  which  decreed  for  the  libelants.  This  de- 
cree was  aflSrmed  on  appeal  by  the  circuit  court  of  the  same  district. 
The  salvage  thus  determined,  amounting,  with  costs,  to  about  $13,- 
000,  was  paid  by  the  owner  of  the  cargo,  who  afterwards  libeled  the 
schooner  in  the  district  of  Maryland,  to  obtain  a  reimbursement  of 
the  money  paid  on  the  salvage  contract  under  the  decrees  mentioned. 
In  this  last  suit  the  district  court  of  Maryland  decreed  against  the  owner 
of  the  cargo,  dismissing  his  libel,  and  he  has  brought  the  case  here  on 
appeal. 

At  Galveston  it  is  a  common  occurrence  for  vessels  crossing  the  bar  to 
touch  on  the  bottom,  and  sometimes  to  hang  there  for  a  greater  or  less 
time.  The  evidence  shows  as  to  touching  that  as  many  as  9  out  of  10 
the  vessels  crossing  the  bar  touch  and  drag,  but,  as  the  bottom  is  a  fine 
quickaitand,  no  damage  results.  In  that  harbor  the  variation  of  tide  is 
only  about  a  foot,  and  there  is  generally  but  one  tide  in  24  hours.  The 
mere  grounding  of  a  vessel  on  the  bar  is  not  in  itself  a  very  serious  oc- 
currence. 

The  evidence  embodie^  in  the  record  of  this  case  is  quite  voluminous, 
and  somewhat  conflicting,  but  the  leading  facts  are  set  out  in  the  fore- 
going summary.  The  briefs  filed  by  counsel  on  either  side  are  devoted 
to  the  discussion  of  this  evidence,  exclusively  with  reference  to  the  ques- 
tion whether  the  grounding  of  the  schooner  was  owing  to  the  negligence 
of  the  master  or  his  pilot.  The  cause  of. the  grounding  is  not  proved 
by  either  party  to  the  suit.  It  is  wholly  unknown,  and  remains  now  as 
it  stood  before  any  evidence  was  taken,  a  subject  of  mere  conjecture; 
each  of  several  witnesses  having  a  surmise  of  his  own,  each  different 
from  the  rest. 

The  complaint  of  libelant  is  that  the  salvage  was  caused  by  the 
master's  negligence  in  not  taking  off  more  of  the  cargo  in  the  outer  har- 
bor than  he  did.  The  rails  were  shipped  to  be  delivered  at  Galveston. 
Crossing  the  bar  below  that  port  was  necessarily  in  the  minds  of  the 
shipper  and  carrier  at  the  time  of  the  shipment.  As  a  matter  between 
men  of  business,  it  could  not  have  been  understood  that  more  of  the 
cargo  should  be  lightered  than  was  necessary  to  reduce  the  draft  to  the 
depth  of  water  on  the  bar,  inasmuch  as  the  cost  of  lightering  was  two 
thirds  as  much  as  the  carrier  was  to  receive  per  ton  for  the  entire  voy- 
age. How  much  should  be  taken  out  was  a  question  of  reasonable  care 
and  prudence.  Respondent  maintains  that  this  degree  of  care  and  pru- 
dence was  exercised;  proves  the  draft  of  his  ship  and  that  of  the  chan- 
nel on  the  bar;  and  proves  also  that  three  other  schooners,  one  of  the 
same,  and  two  of  greater,  draft  than  that  of  his  vessel,  crossed  the  bar 
about  the  time  when  the  Bibber  attempted  it,  without  touching,  thereby 
warranting  the  implication  that  the  grounding  was  not  because  of  ex- 
cessive draft  in  this  schooner.  No  proof  of  the  cause  of  the  ground- 
ing is  made,  the  real  cause  being  still  unknown.  In  bringing  his 
vessel  into  a  strange  port  over  a   bar  formed  of  treacherous  quick- 
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sands,  so  uncertain  in  its  condition  that  a  pilot  boat  is  stationed  daily 
upon  it,  engaged  in  unceasing  soundings  with  a  lead,  the  master  of  this 
schooner  acted  upon  the  advice  of  local  pilots,  and  others  competent  to 
giye  it;  he  himsdf  concurring  in  their  opinion,  and  exercising,  not  only 
reasonable,  but  extraordinary,  care;  being,  as  part  owner  of  the  ship, 
pecuniarily  interested  in  what  he  was  doing.  The  carrier  of  goods  is 
bound  to  exercise  the  care  which  a  prudent  man  exercises  in  his  own 
affairs;  that  care  and  diligence  which  the  case  in  which  he  is  acting  rea- 
sonably demands;  and  where,  as  in  the  case  under  consideration,  it  is  a 
question  whether  the  injury  occurred  by  the  negligence  of  the  carrier  or 
by  the  danger  of  the  seas,  then  the  principle  laid  down  by  Lord  Den- 
man  in  Muddle  v.  Sttide,  9  Carr.  &  P.  380^  cited  by  the  supreme  court 
in  Clark  v.  BamweU^  12  How.  280,  applies;  the  principle,  namely,  that 
"if,  on  the  whole,  it  is  left  in  doubt  what  the  cause  of  injury  was,  or  ii 
it  can  as  well  be  attributable  to  the  perils  of  the  sea  as  to  negligence, 
the  plaintiff  cannot  recover."  In  the  present  case  the  court  below,  upon 
a  careful  review  of  the  evidence,  held  that  the  grounding  of  the  schooner 
was  not  from  negligence;  and  we  think  that,  under  all  the  circumstances 
which  attended  that  occurrence  on  the  occasion  under  consideration,  the 
accident  was  not  due  to  negligence  on  the  pftrt  of  her  master,  but,  on 
the  contrary,  was  the  result  of  dangers  of  navigation  incident  to  that 
harbor,  belonging  in  class  to  those  "dangers  of  the  seas"  from  which  the 
bill  of  lading  given  in  the  case  by  the  ship  expressly  exempted  her. 
But,  even  if  this  conclusion  were  wrong,  still  it  is  a  mistake  to  treat  the 
grounding  of  the  schooner  as  the  cause  which  rendered  necessary  the 
services  of  salvors  to  her  cargo.  That  was  the  remote,  but  not  the  ap- 
proximate, cause  of  the  salvage  service.  It  is  neither  an  unusual  nor  a 
necessarily  perilous  thing  for  a  ship  temporarily  to  ground  in  the  chan- 
nel on  that  bar.  A  little  delay,  an  additional  tug,  and  sometimes  a 
lighter,  are  generally  the  only  consequences  of  such  an  occurrence.  Had 
no  storm  supervened,  the  schooner  and  her  cargo  would  have  been  safely 
in  port  on  the  morning  after  the  grounding.  But,  while  lying  aground 
in  the  channel,  the  storm  came  upon  her,  lifted  her  from  her  safe  posi- 
tion, bore  her  off  over  shallows  for  half  a  mile,  and  cast  her  upon  the 
shoals  of  Bolivar  point.  It  was  this  work  of  the  storm  which  brought 
the  schooner  and  cargo  to  the  necessity  of  availing  of  the  services  of  sal- 
vors. And  so  if  there  had  been  the  most  palpable  negligence  on  the 
part  of  the  master  of  the  schooner  in  grounding  her  on  the  bar  in  the 
channel,  that  fault  would  not  have  entitled  the  libelants  to  recover  dam- 
ages on  a  bill  of  lading  exempting  her  from  liability  for  "dangers  of  the 
seas."  The  grounding  was  the  remote,  the  storm  and  its  work  the  prox- 
imate, cause  of  the  damages  that  were  sustained,  and  the  law  looks  at 
immediate,  and  not  remote,  causes  in  dealing  with  such  cases, — catua 
proxima,  non  remota  spedcUur, 

A  leading  case  on  this  subject  is  that  otRaUroad  Co.  v.  ReeveSj  10  Wall. 
176,  in  which  the  suit  was  for  damages  for  the  nondelivery  and  loss  of 
tobacco  which  had  been  shipped  by  railroad  from  Salisbury  for  Mem- 
phis.    In  passing  through  Chattanooga  there  was  a  delay  of  two  days 
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or  more,  when  the  cars  on  which  the  tobacco  was  were  canght  in  a  great 
freshet  in  the  Tennessee  river,  and  swept  away,  and  the  tobacco  lost. 
The  supreme  court  held  that,  "where  there  is  a  loss  of  which  the  proxi- 
mate cause  was  the  act  of  God  or  the  public  enemy,  the  common  carrier 
is  excused,  though  his  own  negligence  or  laches  may  have  contributed  as 
a  remote  cause."  It  held  that  the  loss  was  from  the  freshet,  and  that, 
whether  the  delay  at  Chattanooga  was  negligent  or  not,  the  carrier  was 
not  liable.  The  court  in  its  opinion  cited  Denny  v.  Railroad  Co.^  13 
Gray,  481,  to  same  effect.  In  the  case  of  Scheffer  v.  Railroad  Co,y  105 
U.  S.  249,  the  supreme  court  held  that  the  proximate  cause  of  the  in- 
jury sued  for  must  be  looked  to,  and  not  the  antecedent  one.  The  case 
went  from  the  eastern  district  of  Virginia,  and  was  a  suit  by  the  personal 
representative  of  an  intestate,  who  had  been  injured  in  the  head  in  a 
railroad  collision,  caused  by  the  gross  negligence  of  a  conductor.  Eight 
months  afterwards  the  injuries  received  brought  on  insanity,  in  a  fit  of 
which  the  lunatic  killed  himself.  Here  was  a  case  in  which  the  remote 
cause  of  the  death  was  gross  negligence  on  the  part  of  the  defendant 
railroad  company,  but  the  proximate  cause  an  act  of  suicide.  The 
court  below  sustained  the  demurrer  of  defendant  to  the  declaration,  re- 
citing the  fiacts,  and  the  supreme  court  on  appeal  affirmed  the  judgment 
below.  In  the  case  at  bar  the  storm  was  the  proximate  cause  of  the  sub- 
jection of  the  schooner  and  cargo  to  salvage  services,  and  the  grounding, 
whether  through  negligence  or  not,  the  remote  cause^  and  the  vessel  is 
not  liable.     The  decree  below  is  affirmed. 


The  Emma  E[ate  Rdss. 

The  Embca  Kate  Ross  et  al.  v.  Myers  Exgubsion  &  Nay.  Co. 

idrouU  Cowrt  cf  Appeals,  Third  Circuit,    June  21, 1888.) 

1.  Collision— Damages  fob  Detention. 

An  excursion  steamer,  colliding  with  a  tug  through  the  latter^s  fault,  was  so  In- 
jured as  to  be  delayed  for  repairs  21  days,  during  aU  but  1  of  which  she  was 
under  charter.  Her  owners  hired  another  boat  to  fiU  her  engagements  during  S 
of  these  davs,  at  $110  per  day,  and  during  the  rest  of  the  time  substituted  other 
vessels  of  their  own.  Held,  that  the  proper  measure  of  damages  for  the  detention 
during  the  latter  period  was  not  the  value  of  the  charters,  but  the  cost  of  the  sub- 
stitution, and,  in  the  absence  of  evidence,  the  cost  would  be  presumed  to  be  the 
same  as  in  the  case  of  the  vessel  hired,  namely,  $110  per  day.  46  Fed.  Rep.  872, 
modified. 

ft.  Same. 

In  the  absence  of  any  suggestion  that  the  hired  vessel  was  not  competent  for  the 
purpose,  it  was  immaterial  that  the  other  substituted  vessels  were  larger  than  it; 
nor  could  the  recoverv  be  affected  by  the  fact  that  the  substituted  vessels  would 
otherwise  have  been  idle. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
New  Jersey. 
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In  Admiralty.  Libel  by  the  Myers  Excursion  &  Navigation  Com- 
pany, owners  of  the  steamer  Crystal  Stream,  against  the  Emma  Kate 
Ross,  (P.  Sandford  Ross  and  another,  claimants,)  for  damages  for  colli- 
sion. Decree  for  the  libelants  in  the  district  court.  41  Fed.  Rep.  826. 
On  appeal  to  the  circuit  court,  this  decree  was  affirmed,  and  a  decree 
there  entered  for  $5,801.99  and  costs.  See  46  Fed.  Rep.  872,  where  a 
full  statement  of  facts  will  be  found.  The  circuit  court  found  that  the 
Emma  Kate  Ross  was  in  fault;  that  the  Crystal  Stream  was  free  from 
fault;  that  the  measure  of  damages  for  her  detention  during  repairs  was 
the  cost  of  a  vessel  hired  to  fill  her  charter  engagements  during  a  part 
of  the  time  she  was  detained,  plus  the  net  value  of  her  charters  for  the 
rest  of  the  time,  her  place  having  been  611ed  during  the  latter  period 
by  other  boats  belonging  to  the  libelants.  Claimants  appeal.  Modified 
and  affirmed. 

Robert  D,  Benedict^  for  appellants.    • 

Wing^  Shoudy  &  Pvinam,  (^Charles  C,  Burlingham^  of  counsel,)  for  ap- 
pellees. 

Before  Dallas,  Butler,  and  Wales,  Judges. 

Butler,  Judge.  The  errors  assigned  may  be  grouped  under  four 
heads:  Hrat,  the  Emma  Kate  Ross  was  not  in  fault;  second^  the  Crystal 
Stream  was  in  fault;  third,  the  award  for  repairs  is  excessive;  fourth^  the 
award  for  detention  is  wrong. 

As  respects  the  first,  second  and  third,  which  involve  matters  of  fact 
only,  we  agree  w^ith  the  circuit  court,  and  need  add  nothing  to  what  it 
has  said  on  these  subjects.  As  respects  the  fourth  we  think  there  is 
some  cause  for  complaint.  The  vessel  was  detained  20  days, — for  which 
she  had  charters.  During  8  of  them  the  libelants  hired  and  substituted 
the  Moran;  for  the  remaining  12  they  substituted  another  of  their  own. 
For  the  8  days,  the  court  awarded  the  cost  of  the  Moran's  hire, — ^$110 
per  day, — and  for  the  remaining  12,  the  amount  of  the  disabled  vessel's 
charters  during  that  period.  The  true  measure  of  loss  from  detention 
under  the  circumstances  here  shown,  is  the  cost  of  substitution.  When 
furnished  a  suittible  vessel  to  take  the  place  and  do  the  work  of  the  other, 
her  owners  are  fully  compensated,  in  this  respect.  The  cost  of  such 
substitute  accurately  measures  the  market  value  of  the  other's  services. 
Tlie  value  of  her  charters  may  not;  other  considerations  enter  into  this. 
Charters  are  the  result  largely  of  the  business  established  by  owners,  and 
the  energy  and  capacity  displayed  in  prosecuting  it.  For  this  reason  one 
of  several  similar  vessels,  belonging  to  different  owners,  plying  between 
the  same  points,  may  secure  twice  as  many  cargoes  as  another;  and  yet 
the  latter  would  carry  them  as  satisfactorily,  and  command  as  good 
charter  rates  when  employed.  The  market  value  of  her  services  is  con- 
quently  as  great  as  that  of  the  other.  The  cost  of  a  proper  substitute  is 
therefore  the  measure  of  loss  for  detention,  whenever  its  application  is 
practicable.  If  a  substitute  cannot  be  obtained  (as  in  ordinary  cases  of 
demurrage)  it  is,  of  course,  inapplicable. 

In  the  case  before  us,  the  court  applied  this  measure  for  the  period 


Digitized  by 


Google 


THE  EMMA   KATE   R063.  S47 

during  which  the  Moran  was  substituted, — awarding  simply  the  cost  of 
her  hire.  "For  the  remaining  12  days,  however,  during  which  the 
libelants'  own  vessel  was  substitiited,  it  awarded  the  net  amount  of  char- 
ters,— thus  in  effect  allowing  for  the  latter  substitute  a  much  higher 
rate  of  compensation  then  was  paid -for  the  former.  This  we  think  is 
wrong, — the  result  probably  of  confining  the  defense,  below,  on  this 
branch  of  the  case,  to  a  denial  of  any  loss  whatever.  The  libelants  are 
entitled  to  the  cost  of  a  proper  substitute  for  the  whole  period,  and  no 
more;  and  there  is  no  just  reason  why  they  should  receive  a  higher  rate 
for  their  own  substituted  vessel  than  was  paid  for  the  other.  The  fact 
that  a  substitute  was  procured  for  part  of  the  time  at  $110  per  day  jus- 
tifies an  inference  that  this  was  the  market  value  of  the  services,  and 
that  this  vessel  or  another  could  have  been  obtained  at  that  rate  for  the 
entire  period.  The  Moran  was  chartered  for  10  days,  though  substituted 
but  for  8.  It  is  of  no  importance  that  the  libelant's  own  substituted 
vessel  was  larger.  The  Moran  was  large  enough,  there  is  no  evidence, 
nor  suggestion,  that  she  was  not  fully  competent  for  the  service.  Pre- 
sumably the  libelants  substituted  their  own  vessel  because  it  was  more 
advantageous  to  themselves  than  to  hire  another. 

The  lilnjants  cite  The  Gayuga,  14  Wall.  270,  and  7%e  Favoritay  18 
Wail.  603,  wheretheownersof  injured  vessels  substituted  others  belong- 
ing to  themselves,  and  were  awarded  the  amount  of  the  formers'  char- 
ters. If  these  cases  support  the  contention  here,  the  libelants  have 
done  themselves  injustice  in  not  claiming  this  measure  of  compensation 
for  the  entire  period  of  20  days;  for  if  it  is  applicable  at  all  under  the 
facts  it  is  necessarily  applicable  to  the  whole  period.  The  cases,  how- 
ever, do  not  support  the  position.  The  question  was  not  before  the 
court.  The  libelants  there,  as  stated,  substituted  their  own  vessels 
throughout  the  period  of  detention.  There  was  no  hiring,  or  other  evi- 
dence of  the  market  value  of  substitutes.  Under  such  circumstances 
the  inference  was  probably  justifiable  that  the  market  value  of  the  vessels 
used  was  equal  to  the  value  of  the  others'  charters.  This  seems  to  have 
been  taken  for  granted.*  The  subject  was  not  considered  or  alluded  to. 
The  only  question  raised  was  whether  the  libelants  were  entitled  to  receive 
any  compensation  for  the  vessels  substituted,— as  they  would  otherwise 
have  been  idle.  This  question  was  decided  against  the  respondents. 
'  Notwithstanding  the  decision,  the  respondents  here,  again  present 
the  question,  contending,  for  the  same  reason,  that  the  libelants  should 
receive  nothing  for  the  12  days  during  which  their  own  vessel  was  sub- 
stituted. Whatever  we  might  think  of  this  question  if  it  was  open,  we 
are  bound  by  the  decision.  It  is  not,  however,  improper  to  say  that 
we  think  the  decision  is  right.  The  libelants  were  entitled  to  the 
market  value  of  the  services  rendered  by  their  substitutes, — regardless 
of  the  fact  that  they  might  otherwise  have  been  idle.  The  vessels  rep- 
resented a  large  investment  made  in  preparation  for  contingencies  which 
might  require  their  services.  Why  then  should  the  respondents  have 
their  use  without  paying  for  it?  As  the  court  said  in  The  Cayuga^  7 
Blatchf.  390: 
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"There  is  neither  Justice  nor  equity  in  allowing  a  tort  feasor  the  benefit  of 
this  outlay,  gratuitously.  Conceding  that  a  just  allowance  for  the  neces- 
sary cost  of  another  vessel,  hired  at  a  fair  value,  to  perform  the  services  is 
necessary  to  indemnify  the  libelants,  there  is  no  ground  for  withholding  such 
allowance  when  the  libelants  themselves  furnish  the  substitute." 

We  do  not  see  any  force  in  the  suggestion  that  the  decision  applies  to 
ferryboats  only,  and  that  a  distinction  should  be  drawn  between  such 
vessels  and  those  employed  on  excursions  and  other  similar  services, 
where  substitution  is  practicable.  We  are  unable  to  see  any  reason  for 
such  a  distinction,  and  no  suggestion  of  it  is  found  in  the  cases.  The 
CUy  of  Pekin,  6  Marit.  Law  Cas.,  which  the  respondents  cite,  does 
not  sustain  them.  The  facts  of  that  case  are  numerous  and  complicated, 
but  the  decision,  so  far  as  it  relates  to  this  subject,  determines  no  more 
than  that  the  libelant,  who  operates  a  line  of  steamers  between  Mar- 
seilles and  Shanghai,  in  which  the  Sanghailan  and  the  Melbourne  were 
employed,  the  former  being  injured  by  collision  at  Hong  Kong,  where 
the  latter  (arriving  directly  after)  was  transferred  to  her  place,  and  other 
vessels  procured  as  substitutes  for  the  Melbourne,  was  entitled  to  be 
reimbursed  the  cost  of  such  substitution,  instead  of  receiving  demurrage 
based  on  an  estimated  value  of  the  Sanghailan's  services  during  the 
period  of  detention.  As  the  Melbourne  discharged  all  theilrvices  the 
Sanghailan  would  have  performed  if  she  had  not  been  injured,  it  was 
held  that  compensation  for  the  expenses  which  her  owners  incurred  in 
supplying  the  Melbourne's  place  made  them  whole  in  this  respect. 

The  decree  must  be  modified  as  before  indicated.  The  commissioner 
found  the  net  amount  of  charters  for  the  12  days  during  which  the  libel- 
ants' own  vessel  was  substituted,  to  be  $1,776.48.  The  hire  of  a  sub- 
stitute for  this  period  at  the  rate  paid  for  the  Moran  would  be  $1,320. 
This  sum  deducted  from  the  former  leaves  $456.48;  and  the  award  for 
detention  must  be  reduced  to  this  extent,  making  the  whole  amount 
allowed  on  that  account  $2,200.48.  We  add  nothing  to  this  sum  for 
delay  in  payment.  The  circuit  court  added  nothing,  and  under  the  cir- 
cumstances we  do  not  think  justice  requires  it.  The  interest  on  bills 
paid  for  repairs  must  be  increased — ^to  cover  the  time  which  has  elapsed 
since  the  decree  of  the  circuit  court  was  entered — $228.  With  these 
modifications  the  decree  is  affirmed.  Costs  of  the  appeal  to  this  court 
to  be  taxed  by  the  clerk  and  equally  borne  by  the  parties. 
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Merbill  V.  Flotd. 

(CIreuU  Court  of  Appeals^  Firtt  Circuit   June  to,  1801.) 
Hats. 

L  AvraiL— JuBiBBionok— Bill  ov  Ezoxptions— WAmn. 

A  jury  was  waived,  and  the  cause  tried  to  the  court,  which  made  flndinfls  of  fiiot, 
and  returned  a  ''verdict**  thereon.  Afterwards  a  motion  "to  set  aside  the  verdict 
on  the  ground  that  there  was  no  evidence  to  support  the  same**  was  denied.  The 
court  then  allowed  a  bill  of  ezoeptlons  to  the  findings  and  rulings  at  the  trial,  on 
the  grounds  that  there  was  no  evidence  to  support  the  findings,  and  that,  upon  the 
findings,  defendant  was  not  liable.  Held,  that  the  ouestion  whether  defendant  had 
not  waived  his  right  to  except  to  the  sufficiency  of  the  evidence  to  support  the  find- 
ings bj  failing  to  ask  a  ruling  thereon  before  the  court  announced  its  conclusions 
did  not  affect  the  jurisdiction  of  the  appellate  court,  but  merely  raised  the  question 
whether  defendant  was  not  limited  to  a  review  of  the  suffldenojof  findings  to  sup- 
port the  judgment. 

t.  Bamb^Dibmissal— Bill  ov  Bzosftionb— Csbtiobabi. 

Where,  on  a  writ  of  error  to  the  circuit  court  of  appeals,  the  question  of  the  sot • 
ficiency  of  the  evidence  to  support  the  findings  of  fact  made  by  the  court  in  lieu  oi 
a  jury  is  raised,  the  fact  that  the  bill  of  exceptions  does  not  embody  all  the  e'vi 
dence  is  no  ground  for  dismissing  the  appeal;  the  proper  remedy  ia  by  certiorari 
for  diminution  of  the  record,  under  rule  18  of  that  court. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

Action  hj  Byron  B.  Floyd  against  Ezra  F.  Merrill  for  fraudulent  rep- 
resentations. Judgment  for  plaintiff.  Defendant  brings  error.  Heard 
on  motion  to  dismiss  the  writ  of  error.     Denied. 

William  A.  Madeod  and  Robert  D.  Traah,  for  plaintiff  in  error. 

Benjamin  F.  Butler  and  T.  Henry  Pearse^  for  defendant  in  error. 

Before  Gray,  Circuit  Justice,  and  Putnam  and  Nelson,  Circuit 
Judges. 

Gray,  Circuit  Justice.  The  original  action  was  brought  on  Septem- 
ber 6,  1889,  by  Floyd  against  Merrill,  for  fraudulent  representations  as 
to  the  condition  of  a  corporation  in  which  both  parties  owned  shares, 
whereby  the  defendant  induced  the  plaintiff  to  sell  his  shares  to  the  de- 
fendant for  much  less  than  their  value.  The  answer  denied  all  the  alle- 
gations of  the  declaration.  On  February  2,  1892,  the  counsel  for  both 
parties  signed  and  filed  a  stipulation  in  writing  in  these  words: 

''It  is  agreed  by  counsel  for  plaintiff  and  defendant  in  the  above-entitled 
case  that  the  same  be  marked,  *  Jury  waived '  tentatively. ** 

The  case  was  thereupon  tried  by  Aldrich,  J.,  who,  on  March  10th, 
filed  the  following  '^findings  of  fact  and  verdict: " 

''This  was  a  trial  before  the  court,  the  parties  having  waived  a  jury  trial. 
Having  heard  and  considered  all  the  evidence  submitted,  and  the  argumenli 
as  well,  I  find  that  the  defendant  had  peculiar  knowledge  of  the  condition  of 
the  corporatioii  and  its  affairs  and  the  value  of  the  stock;  that  the  plaintiff 
was  comparatively  ignorant  of  the  situation,  and  the  defendant  knew  this; 
that  the  defendant,  having  such  knowledge,  sought  the  plaintiff  for  the  pur- 
pose of  possessing  himself  of  his  interest  in  the  corporation,  and  in  the  ne- 
gotiations following  studiously  and  artfully  concealed  material  facts  as  to 
value,  and  artfully  misrepresented  the  true  condition,  and,  having  deceived 
the  plaintiff  by  such  means,  secured  his  stock  for  the  sum  of  one  thousand 
v.50F.no.ll — 64 
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dollars,  when  In  fact  It  was  worth  four  thousand  dollars.  My  verdict,  there- 
fore, is  that  the  plaintiff  recover  the  difTerence  between  the  sum  paid  by  the 
defendant  and  the  value  of  the  stock  thus  obtained,  which  is  three  thousand 
dollars,  together  with  interest  from  date  of  writ." 

On  April  16,  the  judge  denied  a  motion  "to  set  aside  the  verdict  on 
the  ground  that  there  is  no  evidence  to  support  the  same."  The  de^ 
fendant  thereupon  -tendered  a  bill  of  exceptions  to  the  findings  and  rul- 
ings at  the  trial,  upon  the  ground  that  there  was  no  evidence  to  support 
the  findings  of  facit,  as  well  as  upon  the  ground  that  upon  those  findings 
of  fact  the  defendant  was  not  liable;  and  this  bill  of  exceptions  was  al- 
lowed and  filed.  On  the  same  day,  a  motion  by  the  plaintiff  that  "judg- 
ment be  entered  on  the  verdict  in  this  cause  non  obstante  the  exceptions" 
was  granted,  and  judgment  was  entered  for  the  plaintiff  for  the  sum  of 
$3,458  and  costs.  On  April  26th  the  defendant  sued  out  this  writ  of 
error.  The  defendant  in  error  has  now  moved  to  dismiss  the  writ  of 
error,  because  no  exceptions  were  taken  at  the  trial,  but  only  to  the  de- 
nial of  a  motion  fbr  a  new  trial;  because  the  record  does  not  set  out  all 
the  evidence  introduced  below;  and  because  there  is  no  appealable  ques- 
tion of  law  or  fact  set  forth  in  the  record,  upon  which  a  writ  of  error 
could  issue.  It  is  quite  dear  that  none  of  the  grounds  suggested  will 
justify  a  dismissal  of  the  writ  of  error,  whatever  effect  they  may  have 
by  way  of  limiting  the  argument  on  the  merits.  The  exceptions  taken 
below  were  not  to  the  denial  of  the  motion  for  a  new  trial,  but  to  the 
previous  conclusions  of  the  court,  and  this  upon  two  grounds, — that 
there  was  no  evidence  to  support  the  findings  of  fact,  and  that  the  find- 
ings of  fact  would  not  support  a  judgment  for  the  plaintiff.  If  there  is 
any  material  omission  in  the  record,  the  proper  remedy  is  by  motion 
for  a  certiorari^  under  rule  18  (47  Fed.  Rep.  viii.)  of  this  court.  When 
the  case  shall  be  argued  on  the  merits,  the  attention  of  counsel  may  well 
be  directed  to  the  following  questions:  Mrst.  Whether  a  jury  trial  was 
duly  waived,  and,  if  not,  whether  any  question  is  open  but  the  suffi- 
ciency of  the  declaration  to  support  the  judgment.  See  Rev.  St.  §§  649, 
700;  Bond  v.  Dmtin,  112  U.  S.  604,  5  Sup.  Ct.  Rep.  296;  Andes  v, 
Slauson,  130  U.  S.  435,  9  Sup.  Ct.  Rep.  573;  Rogers  v.  U.  S.,  141  U. 
S.  548,  12  Sup.  Ct.  Rep.  91.  Second.  Whether,  if  a  jury  trial  was  duly 
waived,  the  defendant,  not  having  requested  the  judge,  before  he  an- 
nounced his  conclusions,  to  rule  upon  the  sufficiency  or  effect  of  the  evi- 
dence,  could  afterwards  take  the  exception  that  there  was  no  evidence 
to  support  the  findings,  or  whether  he  must  be  limited  to  the  question 
whether  the  facts  found  support  the  judgment.  See  Norris  v.  Jackson,  9 
Wall.  125;  Boogher  v.  Insurance  Co.,  103  U.  S.  90;  Land  Imp.  Co.  v. 
Bradbury,  132  U.  S.  509,  515,  10  Sup.  Ct.  Rep.  177;  Hathaway  v. 
Bank,  134  U.  S.  494,  10  Sup.  Ct.  Rep.  608;  The  E.  A.  Packer,  140  U. 
S.  360,  11  Sup.  Ct.  Rep.  794.  But  those  questions,  as  well  as  all  the 
grounds  assigned  for  the  motion  to  dismiss,  affect  only  the  determina- 
tion of  the  merits  of  the  case,  and  have  no  tendency  to  show  that  this 
court  has  no  jurisdiction  to  make  that  determination.  Motion  to  dis- 
miss the  writ  of  error  denied. 
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Sinclair  v.  Piebgb  d  at. 

(CirmU  Court,  D.  MassachutetU,    Haj  B,  1881> 
No.  2,988. 

!•  RrafOTAL  Of  CAuaxft— AuTH<»iTT  ov  Statu  jlvd  Fbdbbal  Ck>UBTS. 

Questions  of  fact  arising  on  a  petitton  for  removal  are  for  the  federal  court  alone, 
and  the  state  oonrt  has  no  jnrisdlction  to  determine  them.  RcM/road  Co.  t.  iXsugft- 
try,  11  Snp.  Ct.  Rep.  806»  188  U.  S.  298,  followed. 

%,  BaMB—INIUITOTION  to  StATB  GoURT-^UBISDIOnON. 

It  seems  from  IVencih  ▼.  Hay,  23  Wall.  250.  that  a  federal  oircnlt  court  has  juris- 
diction of  a  bill  to  enjoin  the  proeeontion  of  a  case  in  a  state  conrti  oa  the  ground 
that  it  has  been  removed  to  the  federal  court 
8.  Bamb. 

An  action  for  damages  was  brought  in  a  state  court  against  an  avmy  ofBoer  and 
two  other  persons  for  wrongfully  arresting  and  detaining  an  alleged  deserter.  The 
other  defendants  were  defaulted,  and  the  officer  filed  a  petition  and  bond  for  re- 
moval on  the  ground  that  the  case  arose  under  the  laws  of  the  United  States.  The 
state  court  held  the  petition  insufficient,  and  was  about  to  proceed  with  tlie  triaL 
when  the  officer  applied  to  the  federal  court  to  enjoin  further  proceedings.  Held 
that,  as  the  right  of  removal  by  the  single  defendant  after  default  of  his  codefend- 
ants  was  extremely  doubtful,  (Piitnam  v.  Ingraham,  114  U.  S.  57, 5  Sup.  Ct.  Rep. 
7i6;  Hax  v.  Cciapar,  81  Fed.  Rep.  499,)  and  as  the  question  presented  was  only  one 
of  the  inconvenience  and  expense  of  double  litigation,  the  injunction  should  be  de- 
nied withopt  prejudice  to  a  renewal  of  the  application,  in  the  expectation  that,  on 
proper  reiffesentations,  the  state  court  would  stay  proceedings  until  a  decision  could 
be  had  on  a  motion  to  remand. 

In  Equity.  On  application  for  an  injunction  restraining  the  prosecu- 
tion of  a  suit  in  a  state  court.     Refused. 

An  action  of  tort  for  an  assault  and  false  imprisonment  at  common 
law  was  commenced  by  writ  dated  the  5th  day  of  November,  A.  D.  1891, 
and  issued  from  the  superior  court  in  and  for  the  county  of  Middlesex 
in  the  commonwealth  of  Massachusetts,  in  which  writ  one  of  the  respond- 
ents, Charles  M.  Pierce,  of  Lowell,  in  said  Massachusetts,  is  plaintiff, 
and  the  other  respondent,  Jerome  F.  Manning,  is  counsel  for  said  Pierce, 
and  George  P.  Peck  and  William  8.  Sampson,  both  of  said  Massachu- 
setts, and  the  complainant,  William  Sinclair,  of  the  state  of  Ohio,  who 
is  in  the  military  sendee  of  the  United  States,  and  stationed  as  commander 
at  Ft.  Warren,  in  Boston  harbor,  and  within  the  jurisdiction  of  this 
court,  are  defendants.  The  ad  damnum  of  the  writ  is  825,000.  The  al- 
legations of  the  plaintifif  in  the  state  court  are  that  he  was  arrested  as  a 
deserter  by  said  Peck,  and  taken  to  Ft.  Warren,  where  he  was  impris- 
oned by  said  Sinclair  for  20  days,  at  the  end  of  which  time,  not  being 
found  to  be  a  deserter,  he  was  discharged;  to  all  of  which  the  said  Peck 
and  Sinclair  were  incited  by  said  Sampson.  The  defendants  Peck  and 
Sampson  were  defaulted.  The  defendant  Sinclair  alone  duly  filed  in  the 
state  court  a  petition  for  the  removal  of  the  case  to  the  circuit  court,  on  the 
ground  that  his  duties  as  commander  of  the  fort,  the  orders  of  the  secretary 
of  state,  the  United  States  statutes,  and  the  army  regulations  compelled 
him  to  do  whatever  acts  he  had  done,  and  that  the  suit  is  of  a  civil  na- 
ture, and  arises  under  the  constitution  of  the  United  States.  The  neces- 
sary bond  had  been  duly  filed  in  the  state  court,  and  a  transcript  of  the 
record  duly  filed  with  the  clerk  of  the  circuit  court.  The  judge  of  the 
state  court  did  not  deem  the  petition  for  removal  sufficient,  and  refused 
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to  grant  or  recognize  it;  and  the  case  was  on  the  eve  of  trial  when  this 
bill  was  brought.  The  complainant  says  in  his  bill  that  upon  the  filing 
of  the  aforesaid  petition  in  the  state  court  and  the  other  preliminary  pa- 
pers the  jurisdiction  of  the  state  court  thereupon  ceased,  and  the  juris- 
diction of  the  circuit  court  attached  in  accordance  with  the  act  of  con- 
gress, chapter  866  of  the  Acts  of  1888,  (25  St.  at  Large,  433.)  A 
restraining  order  was  immediately  issued,  and  a  summons  to  show  cause 
why  a  temporary  injunction  should  not  issue  and  a  subpoena  to  answer 
to  the  bill  were  served  upon  the  respondents.  The  respondents  filed  a 
motion  to  dissolve  the  restraining  order.  On  May  8,  1892,  a  hearing 
vas  had  before  Putnam,  J. ,  upon  the  request  for  a  temporary  injunction, 
and  upon  the  motion  to  dissolve  the  restraining  order. 

Frank  D.  AUen^  Dist.  Atty.,  and  J.  M,  Marshall^  Asst.  Dist.  Atty.,  for 
complainant. 

Jerome  F.  Manning^  for  respondents. 

Pdtnam,  Circuit  Judge.  The  jurisdiction  to  entertain  this  bill  appears 
to  be  sustained  by  French  v.  Hay^  22  Wall.  250,  as  applied  in  Railroad  Oo. 
V.  Ford,  35  Fed.  Rep.  170.  The  jurisdiction  is  also  recogni:ftd  in  Wagner 
v.  Drake,  31  Fed.  Rep.  849.  The  existing  statutes  of  removal  contain  two 
important  features,  one  of  which  did  not  before  exist,  and  the  other  was 
not  previously  so  emphasized  as  it  now  is.  The  state  court  has  no  juris- 
diction to  determine  questions  of  fact  arising  on  petitions  for  removal. 
The  United  States  circuit  court  has  final  jurisdiction  in  relation  thereto. 
RaUroad  Oo.  v.  Daughtry,  138  U.  S.  298,  11  Sup.  Ct.  Rep.  806.  If  a 
motion  to  remand  is  heard  in  a  United  States  circuit  court,  and  there 
allowed,  the  result  is  conclusive  in  all  courts,  and  terminates  the  con- 
troversy as  to  the  right  or  regularity  of  removal.  In  re  Qw,  49  Fed.  Rep. 
481.  The  pending  case  sought  to  be  removed  presents  a  controversy  es- 
pecially appropriate  for  the  federal  courts,  and  it  will  probably  reach 
them  in  some  form  at  some  stage.  Bock  v.  PerkiM,  139  U.  8.  628,  11 
Sup.  Ct.  Rep.  677.  It  is  also  evident  the  district  attorney  proceeded  in 
good  faith,  and  in  accordance  with  his  official  duty,  in  asking  a  removal. 
Under  these  circumstances,  it  can  hardly  be  doubted  that,  if  the  atten- 
tion of  the  state  court  is  carefully  brought  to  the  foregoing  considerations, 
it  will  stay  proceedings  until  the  plaintiff  in  the  state  court  has  used  rea- 
sonable efforts  to  secure  a  decision  of  the  United  States  circuit  court  on 
a  motion  to  remand.  Certainly  it  must  be  presumed  that' a  single  judge 
of  the  state  courts  is  as  capable  as  a  single  judge  of  the  United  States 
courts  of  weighing  the  great  inconvenience  and  unnecessary  expense  of 
double  litigation  when  it  can  be  avoided.  Therefore,  as,  in  this  instance, 
the  right  of  a  single  defendant  to  remove  is  in  great  doubt,  notwithstand- 
ing the  other  defendants  have  been  defaulted,  {Putnam  v.  Ingrahamj  114 
U.  S.  57,  5  Sup.  Ct.  Rep.  746,  andfioa;  v.  Caspar,  81  Fed.'  Rep.  499,) 
and  as  the  question  presented  to  me  is  wholly  one  of  inconvenience  and 
not  immoderate  expense,  whatever  I  might  feel  myself  required  to  do  if 
the  right  of  removal  seemed  to  me  clear,  or  under  more  serious  circum- 
stancesi  I  do  not  perceive  that  I  am  now  justified  in  granting  the  injuno- 
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tion  asked  for.  The  petition  for  a  temporary  injunction  is  disallowed, 
without  prejudice  to  a  renewal  of  it  under  a  new  state  of  factSi  and  the 
restraining  order  is  dissolved. 


Bound  v.  South  Cakouna  Rt.  Co.  ef  oL 

{jCiTcuU  Court,  D.  £fout^  Caroliruu    June  9,  ISOS.) 

DuTiBs  ov  Tbustbbb— Gk)OD  Faith— Ratlboad  Mobtgaob. 

Where  the  trustees  in  a  railroad  mortgage  are  empowered,  under  certain  dr- 
cnmstances,  to  declare  all  the  bonds  secured  thereby  to  be  past  due,  they  are  bound 
to  exercise  this  power  with  the  utmost  ffood  faith,  and  only  when  approved  by 
their  honest,  disinterested  judgment,  as  tne  best  thing  for  the  interest  of  the  bond- 
holders. 
8.  Railroad  Mobtoaob— Fobbolobubb. 

Where  most  of  the  lien  holders  of  a  railroad  are  urging  a  sale,  and  it  appears 
that,  in  spite  of  the  exercise  of  ability  and  great  economy  by  a  receiver  during  the 
past  three  years,  no  interest  has  been  paid  on  any  of  the  securities  for  a  year,  the 

Eroperty  will  be  ordered  sold,  althougn  the  sale  is  opposed  by  one  class  of  bond- 
olders. 

In  Equity.  Bill  by  Frederick  W.  Bound  against  the  South  Carolina 
Railway  Company  and  others  for  the  foreclosure  of  the  second  mortgage 
thereon.     Decree  of  sale. 

For  former  decisions  rendered  in  the  course  of  this  litigation,  see  43 
Fed.  Rep.  404,  46  Fed.  Rep.  315,  47  Fed.  Rep.  30,  and  60  Fed.  Rep. 
312. 

MUcMl  &  Smith,  for  complainant. 

Wheeler  H.  Peckham,  Loma  C.  Ledyard^  E.  EUory  Andeiwn^  L  W.  Dilr 
loway,  Smythe  &  Leo,  S.  Lord,  T.  W.  BacoUy  and  Asher  D.  CoheUf  for  de- 
fendants. 

SiMONTON,  District  Judge.  This  bill  is  filed  in  behalf  of  second  mort- 
gage bondholders  of  the  South  Carolina  Railway  Company,  praying  fore- 
closure of  that  mortgage.  The  railroad  property  of  the  defendant  was 
purchased  at  a  sale  ordered  in  this  court,  foreclosing  a  mortgage  of  the 
South  Carolina  Railroad  Company.  This  property  is  now  covered  by 
several  liens.  The  first  is  the  lien  of  certi^in  bonds  of  the  Louisville, 
Cincinnati  &  Charleston  Railroad  Company,  (afterwards  called  the  "South 
Carolina  Railroad  Company,")  created  by  statute.  This  lien  is  now  rep- 
resented by  the  claim  of  Henry  Thomas  Coghlan,  which  has  been  re- 
duced to  a  decree,  and  at  present,  with  interest,  is  about  $67,000.  The 
next  in  rank  is  the  lien  of  a  mortgage  of  the  South  Carolina  Railroad 
Company  to  Walker  and  others,  trustees.  Of  the  bonds  secured  by  this 
lien  there  are  outstanding,  past  due,  8253,825.31.  Next  comes  the  lien 
of  the  consolidated  first  mortgage  of  the  South  Carolina  Railway  Com- 
pany securing  bonds  of  the  par  value  of  $6,000,000.  The  interest  on 
all  the  bonds  secured  by  these  liens  has  been  paid,  except  for  the  past 
year.     The  next  lien  is  that  of  the  second  mortgage  bonds  of  the  South 
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Carolina  Railway  Company,  to  which  class  complainant  belongs.  Then 
come  income  bonds  and  the  stock.  No  interest  has  been  paid  on  the 
second  mortgage  bonds  or  the  income  bonds  since  July,  1888,  The  bill 
made  the  railway  company,  the  trustees  of  the  Walker  mortgage,  the 
trustees  of  the  first  consolidated  mortgage,  Barnes  &  Sloan,  the  trustees 
of  the  second  mortgage,  and  the  trustees  of  the  income  bonds,  and  also 
Henry  Thomas  Coghlan,  defendants.  Cross  bills  have  been  filed  by 
Barnes  &  Sloan,  trustees,  by  Walker  et  ai.,  trustees,  and  by  Coghlan. 
Certain  holders  of  first  consolidated  mortgage  bonds,  Smith  and  others, 
upon  petition  showing  reason  therefor,  were  permitted  to  come  in  and 
appear  in  behalf  of  themselves  and  certain  other  bondholders  of  the  same 
class  and  of  like  mind  as  themselves,  and  they  also  have  filed  a  cross 
bill.  Barnes  &  Sloan,  trustees  of  the  first  consolidated  mortgage,  after 
service  of  the  bill  filed  in  this  cause,  and  before  answering,  exercised 
the  power  given  them  in  their  mortgage,  and  declared  all  the  consoli- 
dated first  mortgage  bonds  past  due.  They  then  filed  their  cross  bill, 
praying  foreclosure  of  their  mortgage.  The  cross  bill  of  Smith  and  oth- 
ers, bondholders,  under  this  mortgage,  antagonize  the  position  of  these 
trustees,  aver  that  the  act  declaring  the  bonds  past  due  was  ill  advised, 
in  fact  an  improper  exercise  of  the  power  uncalled  for,  operative  only  of 
injury  to  the  cestui  que  trust,  and  void.  They  pray  that  the  mortgage 
be  not  foreclosed.  The  cross  bill  of  Walker  and  others,  trustees,  prays 
the  foreclosure  of  their  mortgage.  Coghlan  asks  that  a  sale  be  had  of 
all  the  mortgaged  property  to  realize  his  debt.  The  income  bondhold* 
ers  and  the  company  concur  in  the  prayer  that  the  property  be  sold. 

At  the  hearing  the  first  question  discussed  was  that  between  the  trus- 
tees of  the  first  consolidated  mortgage  and  the  bondholders,  their  cestuis 
que  tmstent,  who  arraisrn  and  antagonize  their  action  in  declaring  the 
bonds  past  due,  and  seeking  a  foreclosure  of  the  mortgage.  This  ques- 
tion was  argued  at  length,  and  with  great  ability.  There  can  be  no 
doubt  that,  however  large  the  discretion  of  trustees  may  be  in  the  exer- 
cise and  execution  of  their  trusts,  the  court  never  loses  its  power  to  re- 
view the  use  of  this  discretion,  and,  if  need  be,  to  correct  any  abuse  in 
its  exercise.  Perry,  Trusts,  §  611,  and  cases  quoted.  Compare  M- 
choud  V.  Girod,  4  How.  554;  Wormley  v.  Womdeyy  8  Wheat.  441;  Oliwr 
V.  Fiaatt,  8  How.  400;  Markey  v.  Langley,  92  U.  S.  142;  Pray  v.  Beit,  1 
Pet.  670.  A  trustee,  in  dealing  with  his  cestui  que  trust,  or  in  the  man- 
agement of  the  trust  estate,  must  always  show  tiherrima  fides.  He  must 
never  lose  sight  of  the  fact  that  he  is  acting  for  another,  who  is  the  real 
beneficiary;  and  no  thought  or  hope  or  purpose  of  personal  advantage 
can  have  part  in  the  motive  for  or  in  the  result  of  his  act.  Perry,- 
Trusts,  §  427.  If  discretion  be  given  to  him  by  the  instrument  creat- 
ing the  trust,  "this  discretion  may  be  likened  to  that  of  judges.  It  is 
not  arbitrary  discretion.  It  does  not  include  the  unrestrained  power  to 
do  what  the  trustee  pleases.  To  extend  it  that  far  is  to  make  it  a  means 
of  destroying  the  trust  which  it  was  intended  to  aid  and  maintain.  The 
trustee,  instead  of  doing  merely  what  in  his  present  circumstances  he 
chooses  to  do  in  djeferenoe  to  his  interests  or  inclinations,  is  to  do  that 
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which  his  honest,  disinterested  judgment  approves,  or  ought  to  approve. 
He  must  not  act  under  the  impulse  of  fraud,  collusion,  or  self-interest." 
Freeman's  Note  to  Read  v.  PaMeraon,  6  Amer.  St.  Rep.  886, 14  Atl.  Rep. 
490.  No  actual  fraud  or  collusion  is  charged.  The  objection  to  the  ac- 
tion upon  the  part  of  the  trustees  is  that  it  was  dictated  or  controlled 
by  self-interest.  It  is  alleged  that  the  trustees  Barnes  &  Sloan  used 
their  discretion  in  disregard  of  the  interest  of  the  holders  of  first  consoli- 
dated mortgage  bonds,  against  their  interest  in  fact,  and  in  the  interest 
of  junior  securities,  of  which  .Sloan  was  a  large  holder,  and  for  whom 
Barnes  was  a  trustee  under  the  second  mortgage,  as  well  as  a  holder  of 
bonds  under  this  second  mortgage.  The  inquiry  is,  were  they  biased 
by  their  interest?  Neither  of  them  owned  a  first  consolidated  mortgage 
bond,  or  any  prior  securities.  Both  of  them  were  interested  in  junior 
securities.  Upon  notification  of  this  suit  byJBound  they  declared  all  of  the 
first  consolidated  mortgage  bonds  past  due.  As  the  necessary  result  of 
this,  the  negotiability  of  the  bonds  and  their  value  as  an  investment 
were  at  once  destroyed.  If  the  failure  to  pay  coupons  had  depressed 
their  market  value,  this  action  tended  to  depress  them  still  more.  In 
fact  it  made  it  the  chief  interest  of  every  holder  of  such  bonds  to  press 
foreclosure  and  sale  of  the  railroad  property,  so  as  to  realize  their  prin- 
cipal as  soon  as  practicable.  Those  whose  necessities  prevented  the  abil- 
it)i^to  await  this  result  had  no  other  alternative  than  to  sell  upon  a  de- 
pressed market.  Nor  was  this  action  on  the  part  of  the  trustees  essential 
to  secure  payment  of  the  bonds  in  case  of  a  sale  of  the  road,  or  to  com- 
pel a  sale  of  the  road,  and  so  foreclosing  the  first  mortgage.  One  cou- 
pon was  past  due.  The  aggregate  was  $150,000.  This  would  have 
sustained  a  cross  'bill  for  foreclosure  of  that  mortgage.  If  such  a  bill 
was  sustained,  and  a  decree  of  foreclosure  prepared,  then  the  bonds  could 
have  been  declared  past  due,  or  the  court  would  have  ordered  the  net 
proceeds  of  sale  applied  to  them.  The  effect  of  the  declaration  was  to 
make  a  foreclosure  inevitable,  and  to  prevent  any  examination  or  inves- 
tigation into  the  causes  of  the  apparent  insolvency  of  the  company.  This 
insolvency  may  have  been  occasioned  by  bad  and  extravagant  manage- 
ment. The  correction  of  this  may  have  saved  the  credit  and  solvency 
of  the  road.  The  action  of  the  trustees  shut  out  any  practical  result 
from  any  investigation.  The  trustees  acted  awo  motUj  without  consult- 
ing a  single  first  mortgage  bondholder.  On  the  other  hand,  the  decla- 
ration was  clearly  to  the  interest  of  junior  securities.  It  assisted  materi- 
ally the  scheme  of  reorganization  which  had  been  suggested  and  was 
languishing,  whereby  the  first  mortgage  bondholders  were  required  to 
give  up  1  per  cent,  of  interest  per  annum, — take  5  per  cent,  instead  of 
6  per  cent,  bonds, — ^and  thus  lighten  the  load  of  the  junior  securities. 
There  must  have  been  other  advantages  to  these  junior  securities,  for  all 
of  them  are  here  favoring  this  declaration.  Yet  Mr.  Barnes,  as  trustee 
for  the  second  mortgage,  when  asked  to  pursue  the  same  course  and  ex- 
ercise the  same  power  with  regard  to  the  second  mortgage  bonds,  refused 
to  do  80.  It  would  thus  appear  that  this  act  was  without  any  advan- 
tage to  the  first  mortgage^and  may  have  been  of  advantage  to  the  junior 
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secarities.  It  is  difiScult  to  escape  the  conclusion  that  the  trustees,  own- 
ers, and  guardians  of  junior  securities,  unconsciously  it  may  be,  were  in- 
fluenced by  their  own  personal  interest,  and  were  blinded  as  to  the  in- 
terest of  their  ceafut  que  trust. 

In  the  view  which  we  take  of  the  case,  the  further  discussion  of  this 
question  is  unnecessary.  The  prayer  of  the  cross  bi]l  of  Walker  et  al.^ 
trustees,  and  that  of  Coghlan,  are  not  resisted.  They  are  entitled  to 
their  money.  As  the  railroad  property  is  a  unit,  and  is  valuable  for  this 
reason,  it  will  not  be  advisable,  were  it  possible,  to  sell  a  part  of  it  to 
satisfy  these  claims.  It  is  to  the  interest  of  all  parties  that  if  a  sale  be  had 
it  must  be  of  the  whole.  If  the  sale  be  postponed,  such  postponement 
would  be  in  the  interest  of  the  holders  of  a  part  of  the  first  consolidated 
mortgage  bonds,  and  against  the  vrishes  of  the  holders  of  all  other  secu- 
rities and  of  the  railway  company.  The  experience  of  the  past  three 
years  shows  the  exercise  of  great  economy  and  ability  by  the  receiver 
and  his  subordinates.  With  the  exception  of  the  current  year,  the  busi- 
ness has  been  excellent.  Yet  all  the  earnings  have  been  needed  for  the 
equipment  of  the  road,  and  for  keeping  it  in  proper  order  and  repair. 
The  surplus  has,  from  time  to  time,  been  applied  to  the  interest  on  the 
oldest  securities  and  the  past-due  coupons  of  the  first  consolidated  mort- 
gage. The  interest  on  all  these  securities  is  in  default  one  year.  No  in- 
terest whatever  has  been  paid  upon  the  junior  securities.  It  is  true  t)^at 
the  money  expended  upon  the  road  has  made  the  whole  property  much 
more  valuable,  and  to  this  extent  all  the  securities  are  benefited.  But 
primarily  the  senior  securities  enjoy  the  benefit  of  these  expenditures. 
And  it  would  be  inequitable  to  deprive  the  junior  securities  of  any  ad- 
vantage which  might  be  derived  from  an  enhanced  price  at  a  sale,  and 
a  recovery  of  a  part  at  least  of  their  principal.  A  postponement  of  the 
sale,  therefore,  may  do  no  good  to  any  but  a  dass  of  the  secured  credit- 
ors, and  may  be  a  great  injury  to  every  other  class.  Where  there  are 
two  classes  of  creditors  before  the  court,  one  of  which  is  safe  at  all  events, 
and  the  safety  of  the  other  is  doubtful,  the  latter  class  are  entitled  to  the 
consideration  and  care  of  the  court.  All  parties  in  interest  are  before 
us.  A  decree  will  be  passed  for  the  sale  of  all  the  property  covered  by 
the  several  liens  and  mortgages  ascertained  and  mentioned,  in  which 
provision  shall  be  made  declaring  all  first  consolidated  mortgage  bonds 
entitled  to  payment  as  if  past  due,  which  decree  shall  provide  for  a  suf- 
ficient cash  payment  to  meet  the  costs  and  expenses  of  the  case,  and  to 
liquidate  the  obligations  of  the  receiver  which  have  been  entered  into 
with  the  sanction  of  the  court. 

Bond,  Circuit  Judge,  concurs. 


Digitized  by 


Google 


CflUITRAL  TBOBZ  00.  OF  MBW  TOBX  V.  WABASH|  BT.  L.  A  P.  BT.  00.      867 


Central  Tbtot  Go.  or  New  Tobx  v.  Wabash,  St.  L.  &  P. 

By.  C!o.  eC  ol. 

(CirouK  Couit  JB.  D.  3fi««9uri»  ^.  D.    June  4^  1808.) 
Not.  2,867,  3,464. 

i.  BxiLlCnfT— DUTT  TO  RSPAIR. 

The  rale  of  the  dTil  law  that  a  bailor  for  hire  ia  bound  to  keep  the  thing  tn  repair 
is  not  reoognlsed  by  the  common  law,  and,  in  the  absence  of  express  contract,  the 
question  as  to  which  party  is  bound  to  repair  largely  depends  on  custom  and  usage 
and  the  character  of  the  article. 
B.  Bame— Usx  07  Railwat  Roluno  Stock— Usaox. 

It  is  the  usage  in  this  oountiy  for  all  railroad  companies  reoeivinff  cars  from 
other  rioads  to  make  necessary  repairs  at  their  own  expense,  unless  toe  car  is  in- 
spected and  branded  as  defectlTe  when  received;  and  in  Tlew  thereof  a  company 
which  claims  cars  belonging  to  another  road,  and,  pending  a  judicial  determination 
of  the  title  thereto,  is  bv  agreement  permitted  to  retain  and  use  them  subject  to  a 
rental  in  case  the  decision  is  against  it,  cannot,  after  such  decision,  set  off  against 
the  rental  any  claim  for  the  ooat  of  repairs. 

ti  FLBADINO— AmSlTDMENT. 

In  a  controversy  between  two  railroad  companies,  their  receivers  and  oreditors, 
as  to  the  rentals  aue  for  the  use  of  certain  rolling  stock,  defendant  will  not  be  per- 
mitted, after  the  filing  of  the  master's  report,  to  amend  its  answer  so  as  to  inter- 
pose a  new  set-off,  when  it  appears  that  the  same  claim  is  the  subject  of  across  bill 
pending  in  another  court,  where  the  matter  can  be  adjudicated  on  its  merits. 

In  Equity.  This  oontroverBy  arose  during  the  process  of  disintegra- 
tion of  the  Wabash,  St.  Louis  &  Pacific  Railway  Company  under  the 
receivership  as  administered  by  Solon  Humphreys  and  Thomas  E.  Tutt. 
The  case  is  now  heard  on  exceptions  to  the  master's  report  on  the  inter- 
vening claim  of  the  Omaha  &  St.  Louis  Railway  Company  to  recover 
compensation  for  the  use  of  certain  rolling  stock  held  and  used  by  there- 
ceiverSf  but  which  was  subsequently  adjudged  to  belong  to  the  inter- 
vener. A  full  statement  of  the  facts  may  be  found  in  42  Fed.  Rep.  343, 
and  46  Fed<  Rep.  156,  the  latter  being  a  report  of  the  opinion  of  Judge 
Thayer,  overruling  a  demurrer  to  the  intervening  petition. 

Theodore  Sheldon^  for  intervener. 

F.  W.  Letmauy  (  W.  H.  Blodgettj  of  counsel,)  for  defendant. 

Thayer,  District  Judge.  The  court  is  unable  to  concur  in  the  view 
that  the  Wabash  Company  is  entitled  to  a  credit  in  the  sum  of  $40,607.37 
for  moneys  said  to  have  been  expended  by  it  in  making  repairs  and  in 
paying  taxes  and  insurance  on  the  intervener's  cars  and  engines  while 
the  same  were  in  the  possession  of  the  receivers,  Humphreys  and  Tutt,  or 
in  the  possession  of  their  successor  in  interest,  to  wit,  the  new  Wabash 
Company.  The  true  relation  of  the  receivers  and  their  successor  in  in- 
terest to  the  equipment  in  question  was  that  of  bailees  for  hire,  and  a 
bailee  of  that  kind  is  clearly  liable  for  all  repairs  to  the  article  hired  that 
were  rendered  necessary  by  his  own  neglect  or  want  of  ordinary  care. 
In  a  case  of  this  character,  where  the  bailor  sues  to  recover  compensa- 
tion for  the  use  of  the  article  hired,  and  the  bailee  interposes  an  offset 
for  repairs  made  while  in  his  possession,  it  is  the  latter's  duty  to  show 
that  the  expenditures  were  justifiable,  that  they  inured  to  the  advantage 
of  the  owner,  and  were  not  rendered  necessary  by  any  fault  or  neglect 
on  the  part  of  the  bailee.  Schouler,  Bailm.  (2d  Ed.)  §  23,  and  dasea 
cited.     There  is  no  proof  in  the  present  case  that  would  authorize  the 
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court  to  hold  that  the  sum  of  $40,607.37  was  properly  expended  hy 
the  Wabash  Company  in  repairing  equipment  of  the  intervener  that 
bad  got  out  of  order  as  the  result  of  ordinary  wear  and  tear,  and  with- 
out fault  on  the  part  of  the  bailee.  <^  Even  if  it  be  conceded  that  the  bailee 
would  be  equitably  entitled  to  an  allowance  for  expenditures  in  re|iair- 
ing  such  defects  in  equipment  as  were  not  due  to  the  bailee^s  fault,  yet 
there  is  no  evidence  in  the  case  that  would  enable  the  court  to  say  what 
portion  of  the  total  sum  claimed  as  an  offset  was  so  expended,  and  is 
properly  chargeable  to  the  Omaha  Ck>mpany. 

But  the  court  is  of  the  opinion  that  none  of  the  ofisets  interposed  by 
the  Wabash  Company  can  be  allowed  for  another  reason.  By  the  civil 
law,  the  bailor  for  hire  was  generally  bound  to  keep  the  thing  in  order, 
or  in  a  state  of  repair  suitable  for  use.  No  such  absolute  liability, 
however,  is  recognized  by  the  common  law.  Whether  the  bailor  or  the 
bailee  is  bound  at  common  law  to  pay  the  ordinary  expenses  incident  to 
keeping  the  article  hired  in  a  state  of  repair  while  in  the  custody  of  the 
bailee,  seems  to  depend  largely  on  custom  and  usage  and  the  character 
of  the  article,  when  the  matter  is  not  regulated  by  express  contract  be- 
tween the  parties.  Schouler,  Bailm.  §  152;  Story,  Bailm.  (9th  Ed.) 
§§  388,  389,  392.  The  evidence  in  the  case  at  bar  shows  that  all  rail- 
roads in  this  country  are  in  the  habit  of  repairing  cars  received  irom 
other  roads  at  their  own  expense  if  repairs  are  deemed  necessary,  unless 
the  car  is  inspected  and  branded  as  defective  when  it  is  received.  This 
practice  has  become  so  universal  that  it  has  been  formulated  as  a  rule 
by  the  Master  Car  Builders'  Association,  to  which  rule  all  of  the  leading 
railroad  companies  throughout  the  country  have  assented.  (The  letter 
written  by  the  general  agent  of  the  receivers  under  date  of  March  1, 
1886,'  and  the  agreement  entered  into  on  May  29, 1889,  between  the  gen- 

^Wabash,  St.  Louis  &  Pac.  Railway. 

BoLON  HuMFHRBTS  and  Thomab  B.  Tutt,  ReoeiverSi 

James  F.  How,  Qen.  Affent  for  the  Beceivora. 

Bt.  Louis,  Mo.,  Mch.  Ist,  1886. 
Gbntlbmbh  :  As  a  qaestion  exists  as  to  whether  the  parties  interested  in  the  bonds 
on  the  C,  B.  &  St.  L.  Ry.  (Omaha  division  of  the  Wabasn)  have  any  title  to  any  of  the 
equipment  now  in  the  possession  of  the  receivers  of  the  W.,  St.  L.  &  Pac.  Ry.,  and,  if 
so,  as  to  how  much  of  it,  I  think  the  best  arrangement  that  could  be  made  would  be  for 
us  to  furnish  such  as  you  need  on  that  line,  and  for  you  to  keep  an  accurate  account  of 
the  amount  the  Wabash  road  would  be  entitled  to  for  the  use  of  it.  This,  on  the  basis 
of  $125  per  month  for  locomotives,  $3.00  a  day  for  passenger  cars,  $1.50  a  day  for  bag- 

fage  cars  and  cabooses,  where  an^  such  cars  are  definitely  assigned  to  you,  and  on  the 
asis  of  the  usual  mileage  on  freight  cars  and  passenger  cars  when  not  regularly  as- 
signed to  you;  and  that  these  reports  are  to  be  made  to  the  receivers  of  this  road 
monthly.  It  being  understood  that  if,  on  the  final  adjudication  of  the  question,  which 
is  to  be  brought  without  delay  before  the  courts  by  the  parties  representing  the  bond- 
holders of  the  C.  B.  &  St.  L.  road,  it  is  decided  uiat  they  are  not  entitled  to  any,  or 
only  a  portion,  of  the  Wabash  equipment  which  you  have  used,  then  you  are  to  settie 
for  any  excess  of  such  equipment  as  you  may  have  used,  on  the  basis  of  the  reports 
above  as  agreed  on.  Yours,  truly,  Jambs  F.  How,  Gen.  Agt. 

To  Theodore  Sheldon,  AWy  TJ.  8,  Trust  Co. 

Th08.  McKi880Ck,  Receiver  C,  B,  A  St  L.  Ry. 

P.  S.  It  is  understood  that  above  agreement  refers,  as  regards  the  quantity  of 
equipment,  only  to  the  average  amount  used  on  the  road  for  the  past  three  months. 
If  more  than  that  is  used,  same  is  to  be  paid  for  promptly  at  the  end  of  each  month,  at 
the  rates  stated  above. 
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eral  managers  of  the  Omaha  and  Wabash  Companies,  were  undoubtedly 
composed  with  a  full  knowledge  of  the  existence  of  the  rule  or  usage 
in  question,  and  they  should  be  interpreted — particularly  the  letter  of 
March  1,  1886 — in  the  liglit  of  that  usage.)  It  admits  of  no  doubt,  I 
think,  that  when  the  letter  was  written,  and  the  proposition  it  contained 
was  accepted,  it  was  the  mutual  understanding  of  both  parties  that  the 
receiver  of  the  Omaha  Company  should  keep  the  cars  and  engines  as- 
signed to  him  in  an  ordinary  state  of  repair  at  the  expense  of  his  trust, 
and  that  the  receivers  of  the  Wabash  Company  should  do  likewise  with 
the  equipment  claimed  by  the  Omaha  Company  which  the  Wabash  re- 
ceivers were  to  retain  until  the  settlement  of  pending  litigation.  In 
short,  the  court  holds  that,  considering  the  nature  of  the  thing  hired, 
and  the  usages  which  prevail  among  railroads,  no  obligation  rests  upon 
the  Omaha  Company  to  pay  the  bills  for  repairs  which  figure  as  an  off- 
set in  this  case,  even  though  all  of  the  expenditures  were  incurred  in  re- 
pairing the  effects  of  ordinary  wear  and  tear.  It  is  suggested  by  the 
Wabash  Company  that  the  rental  charged  for  equipment  is  excessive, 
considering  the  fact  that  the  loan  of  the  equipment  in  question  was  not 
a  temporary  loan,  or  an  ordinary  interchange  of  rolling  stock,  such  as 
usually  occurs  among  railroads.  The  answer  is  that  the  prices  charged 
and  allowed  by  the  master,  are  such  as  the  receivers  of  the  Wabash  Com- 
pany themselves  proposed  in  March,  1886,  and  the  general  managers  ap- 
proved on  May  29,  1889. 

Finally,  the  application  made  by  the  Wabash  Company  to  amend  its 
answer  and  to  interpose  a  new  and  additional  set-off  to  intervener's  claim, 
which  was  not  presented  to  the  master,  must  be  denied,  both  for  the 
reason  that  the  application  is  made  too  late,  and  because  the  proposed 
set-off  forms  the  subject-matter  of  a  cross  bill  which  was  filed  in  1886 
against  the  intervener's  predecessor  in  interest  in  the  United  States  cir- 
cuit court  for  the  southern  district  of  Iowa.  The  cross  bill  appears  to  be 
still  pending  and  undetermined,  and  the  merits  of  the  claim  can  as  well 
be  adjudicated  in  the  court  where  it  was  first  filed.  The  result  is  that 
the  intervener's  exceptions  Nos.  1  to  7  (both  inclusive)  will  be  sustained. 
Its  eighth  and  ninth  exceptions  are  overruled.  Defendant's  exceptions 
are  also  overruled.  The  order  of  allowance  recommended  by  the  master 
will  be  entered,  but  the  amount  of  the  allowance  will  be  $83|613.43, 
with  interest,  instead  of  $43,006.06,  as  recommended. 
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POTTEB  9.  BeAL  0l  oL 

(O^euU  0(mn  cf  AppeaU,  S%rBt  CireulL    Jnne  11, 180l.> 
No.  2a 

L  Affbalablb  Okdkrs— Fikalttt  or  Dsorbv— How  Dktbrminxd. 

The  question  whether  a  decree  is  final  and  appealable  is  not  delermtned  by  tlM 
name  which  the  court  below  gives  it,  but  is  to  be  decided  by  the  appeiiate  ooort 
on  a  consideration  of  the  essence  of  what  ia  done  by  the  decree. 

8l  Appbait-Rbvibw— Modification  of  Judgment— Circuit  Coubt  of  Apfbala. 

On  appeal  from  a  final  decree  the  circuit  court  of  apneals  has  authority  to  go  be- 
yond a  mere  reversal,  and  enter  such  a  decree  as  should  have  been  rendered  by  the 
court  below  on  the  whole  case,  as  shown  by  the  record;  and  it  is  its  duty  to  review 
all  interlocutory  proceedings,  of  every  character,  to  which  seasonable  objection 
has  been  made  and  insisted  upon. 

8l  Appealablb  Ordeb— Inspbction  of  Privatb  Papers— Pinal  Disposition. 

A  national  bank  president,  against  whom  an  indictment  was  pending  for  violat- 
ing the  banking  laws,  brought  a  bill  against  the  receiver  of  the  bank  to  obtain  pos- 
session of  a  trunk  alleged  to  contain  private  papers.  To  this  proceeding  the  United 
States  district  attorney  was  made  a  party  defendant  on  his  own  petition,  for  the 

J>urpose  of  claiming  the  papers,  in  order  that  they  might  be  laid  before  the  grand 
ury.  After  hearing,  a  decree  was  made  appointing  a  special  master  to  make  a 
private  examination  of  tbe  trunk,  with  directions  to  turn  over  to  the  complainant 
any  papers  belonging  to  him,  and  to  the  receiver  such  papers  as  belonged  to  the 
bank,  and  were  not  material  to  the  prosecution  against  the  president,  and  to  reserve 
for  further  consideration  such  as  concerned  bank  transactions,  and  were  material 
to  the  prosecution.  Held  that,  in  so  far  as  the  decree  directed  papers  to  be  turned 
over  to  the  president  and  the  receiver,  it  was  final  and  appealable,  since  such  pa* 
pers  might  thus  pass  entirely  beyond  control  of  the  other  party  claiming  them. 

i»  Equity— Parties— Production  of  Papers. 

It  was  improper  to  make  the  district  attorney  a  party  defendant  for  the  purpose 
of  procuring  the  papers  to  be  laid  before  the  grand  jury.  The  proper  course  was 
for  him  to  obtain  a  8nbp<Bna  ducev  tecum  from  the  court  in  which  the  investiga- 
tion was  pending,  and  then  to  make  summary  application  to  the  court  which  had 
Impounded  the  papers. 

Si  Constitutional  Law— Unbsabonablb  Sbaroh— Inspbotion  of  Privatb  Papbbs. 
Under  the  circumstances,  the  order  made  by  the  court  for  an  examination  of  the 
papers  by  a  special  master  was  in  violation  of  the  fundamental  and  constitutional 
rights  of  the  litigants  as  to  the  method  of  triaL 

0.  Same— Method  of  Examination. 

It  appearing  that  before  the  bill  was  bronght,  the  trunk  had  been  opened  by  oon- 
■ent  of  the  president  of  the  bank  and  the  receiver,  and  certain  papers  taken  oat 
in  the  presence  of  third  persons,  one  of  whom  thereby  obtained  some  knowledge 
of  its  contents,  it  was  in  the  power  of  the  court  to  ascertain  by  private  examination 
the  nature  of  the  evidence  thus  to  be  had,  and,  if  it  proved  prima  fade  admissi- 
ble, to  allow  public  testimony  thereof  to  be  given. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massach  usetts.     Reversed. 

In  Equity.  Bill  by  Asa  P.  Potter,  president  of  the  Maverick  Na- 
tional Bank  of  Boston,  against  Thomas  P.  Beal,  receiver  thereof.  Com- 
plainant alleges,  in  substance,  that  he  deposited  in  the  vaults  of  the 
bank  certain  personal  and  private  papers,  books,  and  documents,  which 
were  never  the  property  of  the  bank,  and  that  some  of  the  papers  were 
thpn  in  a  trunk,  to  which  he  held  the  key;  that  the  trunk  was  in  the 
vault  when  the  bank  was  closed  by  order  of  the  comptroller,  and  that 
the  receiver  has  since  held  it,  and  refused  to  pass  it  to  the  plaintiff;  that 
the  papers  are  personal  in  their  nature,  and  necessary  to  a  settlement  of 
hip  private  affairs;  that  he  is  charged  with  violations  of  the  law,  and 
that  the  government  attorney  is  about  to  issue  a  summons  calling  the  re- 
ceiver before  the  srand  iury  with  the  papers  in  Question;  that  he  is 
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without  adequate  remedy  at  law,  and  therefore  seeks  the  interposition 
of  equity.  The  relief  sought  is  (1)  an  order  that  the  books,  papers, 
and  other  documents  be  delivered  to  plaintiff;  (2)  that  defendant  Beal 
be  enjoined  from  using  the  same  before  the  grand  jury;  and  (3)  such 
other  relief  as  may  be  just. 

At  a  preliminary  hearing  Frank  D.  Allen,  the  United  States  district 
attorney,  appeared  on  behalf  of  the  government.  At  this  hearing,  which 
was  merely  on  the  evidence  contained  in  the  sworn  bill,  the  prayer  for 
a  preliminary  injunction  was  denied,  and  the  receiver  was  directed  to 
lodge  the  trunk  with  the  clerk  of  the  court,  who  was  ordered  to  keep 
the  same  in  its  then  condition  until  otherwise  ordered.  Afterwards  the 
district  attorney,  on  his  own  petition,  and  against  plaintiflPs  objection, 
was  made  a  party  defendant,  and  filed  a  motion  that  the  trunk  be 
opened  and  delivered  to  the  government  and  the  grand  jury,  in  order 
that  all  material  evidence  therein  contained  might  be  used  in  the  in- 
vestigation. The  receiver  thereafter  filed  his  answer,  alleging  that  the 
trunk  came  into  his  possession  as  a  part  of  the  assets  of  the  bank;  that 
he  is  advised  and  believes  that  it  is  his  duty  to  examine  its  contents, 
and  ascertain  whether  it  contains  property  of  the  bank,  or  memoranda, 
books,  papers,  or  accounts  concerning  its  afiairs.  Whereupon  plaintiff 
asked  for  a  further  hearing,  that  evidence  might  be  introduced  as  to  the 
nature  of  his  possession.  This  hearing  was  had  February  23,  1892, 
and  plaintiff  called  one  Work,  a  cashier,  whose  evidence  tended  to  show 
that  the  trunk  was  kept  in  the  bank,  and  not  elsewhere,  as  the  private 
trunk  of  Mr.  Potter,  but  the  witness  had  no  knowledge  of  its  contents; 
that  Mr.  Potter  and  one  Kellogg,  the  clerk  of  the  bank,  and  a  secretary 
to  Mr.  Potter,  and  no  other  persons,  had  access  to  the  trunk.  Neither 
Mr.  Potter  nor  Kellogg  was  called  as  a  witness.  It  appeared  also  that 
the  trunk,  while  in  possession  of  the  receiver,  was  opened  several  times 
by  agreement,  and  there  were  taken  out  certain  insurance  policies  on 
Mr.  Potter's  house,  as  well  as  certain  deeds  of  Florida  lands  which  one 
Hanson  held  in  trust  as  security  to  certain  notes  held  by  the  bank. 
At  these  times  Mr.  Edward  W.  Hutchins,  counsel  for  the  receiver,  was 
present.  He  was  called  as  witness  by  plaintiff,  and  on  cross-examina- 
tion stated  that  he  then  saw  into  the  trunk,  and  obtained  some  knowl- 
edge of  its  contents.  He  was  then  asked  to  state  what  were  some  of  its 
contents,  but  the  questixm  was  objected  to  and  ruled  out,  and  he  was 
allowed  to  make  no  statement  of  its  contents,  though  he  testified  that 
on  those  occasions  he,  as  well  as  the  receiver,  took  part  in  the  examina-  • 
tion  of  the  trunk  without  any  objection,  so  far  as  he  knew.  After  the 
conclusion  of  this  hearing,  on  February  25,  1892,  the  court  delivered 
an  opinion,  which  is  reported  in  49  Fed.  Rep.  793,  and  made  the  fol- 
lowing order: 

*'  With  a  view  of  ascertaining  the  rif^hts  of  the  parties  to  this  bill  in  a  man- 
ner not  unreasonable  and  not  in  conflict  with  the  provisions  of  the  constitu- 
tion, it  is  ordered  that  Hon.  John  Lowell,  of  Boston,  be,  and  he  hereby  is, 
appointed  master  to  examine  the  contents  of  the  trunk  referred  to  in  said 
bill.    That  Mr.  Howe,  of  counsel,  pass  tlie  key  to  the  clerk  of  this  court. 


Digitized  by 


Google 


862  nSDEBJLL  BEPOBTKB ,  VoL  50. 

and  that  the  elerk  open  the  trunk  in  the  presence  of  the  master  and  no  other 
person;  and  that,  after  examination  by  the  master,  in  the  presence  of  no  one, 
such  papers,  documents,  and  other  things,  if  any,  as  are  the  property  of  tht 
Maverick  Bank,  and  are  not  material  to  the  issue  suggested  in  the  motion  of 
the  district  attorney  in  this  matter,  after  being  first  shown  to  the  plaintiff, 
be  delivered  to  the  defendant  Beal  by  the  cleric.  Second.  That  such,  if  any, 
as  are  private,  and  are  not  the  property  of  the  Maverick  Bank,  together  witli 
such  as  do  relate  to  Maverick  Bank  transactions,  and  are  necessary  and  ma- 
terial to  be  introduced  by  Mr.  Potter  in  his  own  behalf,  be  forthwith  delivered 
to  his  counsel,  Mr.  Howe.  Third,  That  such,  if  any,  not  included  in  the 
clauses  above,  as  relate  to  Maverick  Bank  transactions,  and  in  the  judgment 
of  the  master  are  or  may  be  material  to  the  Issue  suggested  in  said  motion  of 
the  district  attorney  and  the  proper  presentment  of  the  government's  case» 
be  sealed,  returned  to  the  trunk  and  the  safe  custody  of  the  clerk,  and  that 
the  clerk  relock  the  trunk  in  the  presence  of  the  master,  return  the  key  to 
Mr.  Howe,  and  hold  the  trunk  and  such  contents  until  further  directed.  That 
the  master,  without  further  characterization,  report  whether  or  not  he  finds 
papers  and  documenta  within  the  classes  named,  and  what  disposition  has  been 
made  thereof.  The  examination  contemplated  by  this  order  is  to  be  consid- 
ered  as  part  of  the  preliminary  hearing,  or,  in  other  words,  in  aid  thereof, 
and  is  designed  to  enable  the  parties  to  lay  evidence  before  the  court  in  a  pri- 
vate and  reasonable  manner,  the  nature  of  the  case  being  such  that  it  would 
be  unreasonable  to  ask  or  permit  it  to  be  done  in  a  public  manner.  Upon  re- 
port, the  parties  will  be  further  heard  as  to  the  proper  use  and  disposition  of 
such,  if  any,  papers  and  other  things  as  are  material  to  the  government's 
case.  The  examination  herein  provided  for  is  to  be  private,  and  no  publicity 
whatever  Is  to  be  given  to  it  except  such  as  is  conveyed  through  the  report  of 
the  master,  of  the  character  indicated.  Before  the  examination  contemplated 
by  this,  order,  the  parties  and  their  counsel  may,  in  the  presence  of  each 
other,  or  separately,  if  they  so  agree,  make  such  explanation  to  the  master 
as  they  desire  as  to  the  character  of  the  papers,  and  until  such  examination 
and  report,  or  until  the  foregoing  order  is  vacated  or  modified,  all  parties  are 
strictly  enjoined  from  interfering  in  any  way  with  the  trunk  or  its 
contents.** 

From  this  order,  plaintiff  took  the  present  appeal. 

Henry  D.  HydCy  M.  F.  Dickinaonj  Jr.^  and  Elmer  P.  Bowe^  for  appel- 
lant. 

Edward  W.  Hutchine,  Henry  Wheder^  and  Hunk  D.  ABm^  for  defend- 
ant Beal. 

Prank  D.  Atten^  U.  S.  Atty.,  pro  se. 

Before  Colt  and  Putnam,  Gircait  Judges,  and  Nelson,  Distriot  Judge. 

Putnam,  Circuit  Judge.  The  order  of  the  circuit  court  provides  that, 
without  proof,  and  without  hearing  the  parties,  except  the  explanation 
authorized  by  it,  the  master  shall  make  a  secret,  private  exanunation  of 
the  contents  of  the  trunk  in  question  in  this  case;  not  for  informing  the 
court  or  counsel,  but  for  distribution.  He  is  directed  to  divide  the  oon- 
tents  into  three  parts,  delivering  one  to  complainant,  one  to  the  original 
defendant,  Beal,  and  returning  the  third  into  court  for  the  purpose  ol 
further  consideration.  This  so  clearly  violates  the  oonstitutiooal  and 
fundamental  rights  of  litigants  as  to  tiie  method  of  trial,  that  it  is  to 
be  presumed  the  learned  judge  who  entered  the  order  had  reiaon  to 
understand  it  would  be  accepted  by  all  interested  as  a  matter  of  eon- 
▼enience;  though  to  provide  for  all  contingencies,  he.  both  in  Li^  opin« 
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ion  and  by  a  special  order,  reserved  the  rights  of  all  parties  till  they  oould 
be  passed  on  by  this  court. 

The  first  question  which  meets  us  is  whether  this  appeal  shall  be  re- 
garded as  from  an  injunction  granted  by  an  interlocutory  order  under  the 
seventh  section  of  theact establishing  thiscourt,  or  whether  it  is  to  be  taken 
hold  of  as  from  a  final  decree.  The  record  states  that  the  order  was 
preliminary;  but,  of  course,  this  is  not  effectual,  as  it  is  for  this  court, 
and  not  for  the  circuit  court,  to  determine  that  question  in  all  cases,  and 
the  determination  is  to  be  governed  by  the  essence  of  what  is  done,  and 
not  by  the  appellation  given  to  it.  If  this  is  to  be  r^arded  as  an  appeal 
under  the  seventh  section,  there  might  yet  be  some  matters  concerning 
which  this  court  could  take  jurisdiction,  as,  for  instance,  the  fact  that 
the  injunction  order  holds  the  papers  after  they  pass  from  the  custody  of 
the  court;  but  it  may  be  doubted  whether  we  can  be  given  jurisdiction 
by  an  injunction  entered  under  color  for  that  purpose,  or  by  one  purely 
nominal,  concurrent  with  proceedings  before  a  master,  or  the  appoint- 
ment of  a  receiver,  or  the  impounding  of  papers  or  moneys  pending  liti- 
gation, if  as  efifectual  without  the  injunction  as  with  it.  The  power  of 
the  circuit  court  to  control  proceedings  before  a  master,  or  to  make 
effective  a  receivership,  or  in  impounding  papers  or  moneys,  is  in  the 
main  ample,  both  theoretically  and  practically,  without  any  injunction: 
and  if,  in  such  case,  we  shoulcl  dissolve  a  superfluous  injunction,  we 
may  be  peiTuitted  to  touch  only  the  surface,  and  required  to  leave  un- 
affected the  substance  of  the  order  appealed  from.  As,  however,  the 
order  in  this  suit  places  a  part,  and  perhaps  the  whole,  of  the  contents 
of  this  trunk  absolutely  beyond  the  control  of  the  court,  it  seems  to  dis- 
pose of  a  part  or  the  whole  of  the  matter  in  controversy  so  effectually  that 
we  are  forced  to  accept  as  a  final  decree  so  much  as  directs  a  distribu- 
ticn,  notwithstanding  the  diflSculty  of  determining,  as  between  cases  ap- 
parently analogous,  on  which  side  of  the  line  this  at  bar  properly  falls, 
in  accordance  with  the  practice  and  principles  of  the  supreme  oourt. 
It  seems  to  us  the  case  is  more  akin  to  Forgay  v.  Qmrad^  6  How.  201, 
ThoTnsan  v.  Dean,  7  WaD.  842,  Railroad  Co.  v.  BradleyB,  Id.  575,  Hill 
V.  Railroad  Co.,  140  U.  S.  52,  11  Sup.  Ct.  Rep.  690,  and  GhrarU  v.  RaH 
road  Co.,  50  Fed.  Rep.  795,  than  to  PvUiam  v.  Ckriatian^  6  How.  209, 
or  U.  S.  V.  QiravJJt,  11  How.  22.  In  Barnard  v.  Gibson,  7  How.  650, 
Forgay  v.  Conrad,  eupra,  was  referred  to,  and  distinguished  from  the 
ordinary  cases  with  reference  to  the  right  of  appeal  from  a  decree  fox 
an  injunction  in  patent  causes  before  the  master's  accounts  are  taken. 
It  was  also  cited  with  apparent  approval  in  HUl  v.  Railroad  Co.,  «upm. 
Inasmuch  as  in  the  case  at  bar  the  papers  which  may  be  deliv- 
ered the  complainant,  or  the  original  defendant,  under  the  order 
appealed  from,  may  go  effectually  beyond  the  control  of  the  other 
party  claiming  them,  or  even  be  destroyed,  before  an  appeal  can 
be  taken  to  this  court  from  any  decree  which  entirely  disposes  oi 
the  suit,  the  necessity  of  our  taking  jurisdiction  is  as  apparent  as 
it  was  in  any  of  the  cases  cited,  or  in  Farmert?  Loan  &  Trust  Co.^  Fd&r 
Hmer,  129  U.  8.  206,  9  Sup.  Ct.  Rep.  266.  Therefore  we  conclude  to 
hold  the  appeal  as  one  from  a  final  decree,  with  reference  to  so  much  of 
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the  order  as  directs  distribution  to  the  complainant  and  the  defendant 
Beal  of  any  part  of  the  contents  of  the  trunk. 

We  have  no  doubt  that  when  this  court  properly  takes  jurisdiction  on 
appeal  from  a  final  decree  it  has  power  to  go  beyond  a  mere  reversal, 
and  to  enter  such  decree  as  should  have  been  entered  by  the  court  below 
on  the  whole  case  as  appearing  in  the  record;  nor  have  we  any  doubt  that 
it  is  likewise  its  duty  to  review  all  the  interlocutory  proceedings  of  every 
character,  using  the  term  in  the  largest  sense,  with  reference  to  which 
objections  have  been  seasonably  made  and  insisted  on.  Therefore  we 
consider  first  the  order  of  the  court  below  making  the  attorney  of  the 
United  States  for  the  district  of  Massachusetts  a  party  defendant.  In 
accordance  with  the  broad  principles  of  Florida  v.  Georgia^  17  How.  478, 
we  presume  the  United  States  would  generally  be  allowed  to  intervene 
summarily,  or  by  a  supplemental  information  or  bill,  for  protecting  prop- 
erty rights  involved  in  a  pending  suit  in  equity;  but  in  this  case  the 
petition  of  the  district  attorney,  asking  to  be  made  a  party,  does  not 
state  the  grounds  on  which  he  bases  it.  It  is  gathered  from  the  record 
at  various  points  that  his  purpose  is  to  reach  for  use  in  criminal  proceed- 
ings certain  papers  said  to  be  in  the  trunk  in  controversy.  For  such 
purpose  we  think  the  proper  course  was  for  him  to  obtain  at  the  outset  a 
subpoena  dtices  tecum  from  the  court  where  the  criminal  proceedings  were 
pending,  to  be  framed  in  accordance  with  the  rules  of  criminal  procedure, 
and  thereafterwards  to  make  summary  application  to  the  court  which 
had  impounded  the  papers  covered  by  the  subpoena.  We  are  unable  to 
see  that,  for  any  purpose  connected  with  criminal  proceedings,  it  was 
necessary  or  proper  that  the  attorney  of  the  United  States  be  made  a 
party  to  the  pending  bill,  or  that  the  law  authorizes  him  to  thus  prej- 
udice either  the  original  parties  to  the  suit  or  the  United  States.  These 
suggestions,  however,  we  will  leave  for  further  consideration  in  the  event 
the  necessity  therefor  arises,  holding  for  the  present  that,  in  the  absence 
of  a  subpoena  or  other  alleged  specific  right,  the  attorney  of  the  United 
States  has  no  standing  in  this  suit. 

So  far  as  shown  by  the  record  the  title  of  the  complainant  to  the  trunk 
'  and  its  contents  is  clear,  and  no  facts  were  proven  which  suggest  the 
contrary,  or  which  are  sufficient  to  authorize  the  court  to  defeat  at  the 
outset  his  presumed  purpose  in  bringing  this  bill,  namely,  to  obtain 
the  trunk  and  its  contents  free  from  public  or  private  inspection,  as  is 
his  right  if  the  same  are  his  property.  We  are  unable,  however,  to  en- 
ter on  this  account  a  decree  for  the  complainant,  by  reason  of  the  exclu- 
sion by  the  court  below  of  the  .testimony  of  Edward  W.  Hutchins  as  to 
the  nature  of  the  papers  which  he  had  inspected.  Whether  or  not  this 
evidence,  if  admitted,  would  have  overcome  in  any  particular  the  facts 
now  shown  by  the  record,  we,  of  course,  have  no  method  of  determin- 
ing. Nor  can  we  determine  whether  the  evidence  should  have  been  ad- 
mitted; nor  have  we  the  jurisdiction  to  direct  in  detail  what  course  the 
circuit  court  should  pursue  for  the  purpose  of  ascertaining  whether  or 
not  it  is  admissible.  It  is  enough  for  us  to  say  that,  as  evidence  was 
offered  which,  if  admitted,  might  possibly  have  shown  that  the  oom- 
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plainant  was  not  entitled  to  the  entire  contents  of  the  trunk,  and  was  re- 
jected in  such  way  that  the  record  does  not  disclose  the  nature  of  the 
proposed  proof,  we  are  unable  to  enter  a  decree  dismissing  the  bill;  and 
to  say  also  that  the  question  of  the  admission  of  this  evidence  is  to  be 
determined  primarily  by  the  circuit  court  as  all  like  matters  are  disposed 
of.  It  is  for  the  judge  of  the  circuit  court  to  ascertain  by  private  ex- 
amination of  the  witnesses,  or  in  such  other  way  as  the  rules  of  law  per- 
mit, whether  or  not  the  evidence  is  priina  fade  admissible;  and  if  he  is 
satisfied  that  it  is,  we  know  of  no  rule  of  law  which  debars  the  defend- 
ant of  his  right  to  prove  facts  relevant  to  the  case  by  Mr.  Hutchins,  if 
the  complainant  has,  either  purposely  or  unguardedly,  permitted  Mr. 
Hutchins  to  so  far  inspect  the  contents  of  the  trunk  as  to  know  what  it 
contains  in  any  part.  In  'short,  we  know  of  no  rule  of  law  which,  so  &r 
as  cx)ncerns  the  admission  of  the  testimony  offered,  differs  from  that  ap- 
plicable to  causes  in  general;  with  reference  to  all  which  the  court  will 
always  see  to  it  that  private  transactions  are  not  unnecessarily  exposed 
to  the  public  gaze,  though  it  will  not  shrink  from  permitting  them  to  go 
into  the  record  when  the  necessities  of  justice  require  it.  We  do  not 
hold  that  it  is  not,  in  proper  cases,  within  the  power  of  the  chancellor 
to  substitute  in  lieu  of  himself  a  suitable  master  or  referee  for  the  pur- 
pose of  ascertaining  prima  facU  whether  or  not  testimony  offered  is  en- 
titled to  be  heard;  but  we  do  hold  that,  on  the  state  of  this  record,  with- 
out some  proof  beyond  what  is  here  disclosed,  the  court  should  not 
inspect,  nor  permit  an  inspection  of,  the  contents  of  the  trunk,  either 
private  or  public,  and  thus  perhaps  defeat  the  very  purpose  of  the  bill. 
We  draw  a  broad  distinction  between  the  right  of  the  circuit  court  to 
pass  on  the  admissibility  of  the  testimony  of  Mr.  Hutchins,  offered  and 
ruled  out,  and  to  determine  this  preliminary  question  privately,  and  its 
right,  on  the  other  hand,  to  order  an  inspection  of  the  contents  of  the 
trunk,  either  private  or  public;  and  we  limit  this  distinction  to  the  case 
as  shown,  without  undertaking  to  deny  that  there  are  possibilities 
that,  under  some  circumstances,  an  inspection  may  become  necessary 
for  the  ends  of  justice.  An  inspection,  however,  if  ever  ordered,  should 
be  only  in  cases  of  real  necessity,  when  the  other  proofs  make  it  clear 
that  private  rights  cannot  be  determined  without  it;  nor  should  it  be 
made  without  positive  evidence  that  there  are  papers  of  doubtful  owner- 
ship, nor  without  some  evidence  of  their  identity  and  character.  No 
inspection  should  be  permitted,  in  suits  of  this  character,  merely  because 
the  defendant  is  unable  to  prove  his  case  without  it,  nor  because  of  mere 
doubts,  suspicions,  or  suggestions,  nor,  as  we  repeat,  except  there  is  a 
dear  emergency  demanding  it.  It  is  true  that  in  a  limited  sense  the 
party  who  seeks  the  aid  of  equity  to  obtain  possession  of  private  papers 
submits  himself  to  the  court;  and  yet  it  is  to  be  remembered  that  the 
main  object  of  going  into  equity  may  be,  not  to  obtain  the  papers  them- 
selves, but  to  secure  the  privacy  to  which  the  owner  of  them  is  entitled, 
and  which  he  may  not  be  able  to  protect  except  with  the  aid  of  the  chan- 
cellor; and  it  is  not  permissible  that  the  chancellor  should  defeat  at  the 
outset — unless  under  extreme  circumstances — ^any  portion  of  the  relief 
v.50F.no.ll— 55 


Digitized  by 


Google 


866  FEDERAL  REPORTER,  vol.  50. 

which  the  complainant  seeks,  and  which,  perhaps,  may  be  more  effeo- 
tually  denied  by  permitting  the  privacy  of  his  papers  to  be  violated  than 
by  any  refusal  to  give  possession  of  them. 

The  rules  laid  down  by  us  are  in  harmony  with  those  applied  to  pro- 
ceedings for  production  of  private  papers  in  suits  in  equity,  or  in  pro- 
ceedings at  law  under  Rev.  St.  §  724;  for  either  of  which  it  is  necessary 
to  show,  not  only  that  specific  papers  exist  and  are  in  the  possession  of 
the  party  against  whom  the  order  is  asked,  but  also  that  they  are  perti- 
nent to  the  issue.  The  record  in  this  case  fails  in  all  these  particulars. 
The  secrets  of  the  party  against  whom  an  order  of  production  may  run 
are  so  well  preserved  by  the  law  that  he  seems  to  be  at  liberty  to  seal 
up  such  portions  as  he  is  willing  to  make  affidavit  are  privil^ed  or  irrel- 
evant. The  form  of  such  affidavits  appears  in'Seton,  Decrees,  (4th  Ed.) 
136,  (10.)  When  the  affidavit  contains  statements  at  variance  with  each 
other,  or  the  documents,  so  far  as  made  known,  show  a  discrepancy,  the 
practice  seems  to  be  that  the  court  may  get  at  the  truth  by  compelling  a 
discovery,  and,  if  necessary  for  that  purpose,  may  unseal  the  documents 
and  examine  them.  It  is  said,  however,  that  this  exception  to  the  gen- 
eral rule  does  not  apply  when  the  affidavit  is  merely  suspected,  or  "even 
if  open  to  Qvery  possible  suspicion."  Bowes  v.  Femie^  3  Mylne  &  C.  632. 
Coming  closer  to  the  case  at  bar,  it  is  said  that  interlocutory  production 
and  inspection  will  not  be  ordered  on  the  motion  of  a  plaintiff  in  equity, 
if  in  this  way  he  would  practically  obtain  the  object  of  his  bill.  This 
,was  so  ruled  by  Sir  John  Leach  in  Imgenv.  Simpfon,  6  Madd,  290. 
•This  case  is  explained  in  Chichester  v.  Marquis  of  Donegal,  4  Ch.  App. 
>416-419,  where  it  was  said  that  the  production  would  have  enabled  the 
[plaintiff  to  have  gotten  a  great  portion  of  the  custom  of  the  defendant, 
and  thus  to  have  accomplished  on  an  interlocutory  order  the  main  pur- 
'pose  of  the  suit.  In  the  case  at  bar  the  bill  allies  that  the  contents  of 
;the  trunk  are  "  private  property,"  and  "personal  in  their  nature;"  and  the 
Iprayer  is  that  the  defendant  may  be  enjoined  from  permitting  the  papers 
>to  be  inspected,  and  that  also,  pending  the  prosecution  of  the  suit,  he 
may  be  enjoined  "from  showing  them,  or  any  of  them,  or  allowing  them, 
or  any  of  them,  to  be  inspected."  Therefore  to  permit  an  inspection,  aa 
ordered  by  the  circuit  court,  would  perhaps  defeat  the  purpose  of  the 
'bill  as  effectually  as  the  production  asked  and  refused  in  lAngen  v,  Simp- 
8071,  mpra.  These  principles  and  cases  relating  to  the  ordinary  practice 
concerning  production  of  private  papers  are  not  brought  in  here  as  strictly 
applicable,  but  they  illustrate  the  tenderness  with  which  courts  guard 
against  unnecessary  exposure. 

The  order  admitting  the  attorney  of  the  United  States  a  party  defend- 
ant is  reversed,  and  his  petition  to  be  so  admitted  is  dismissed,  without 
costs,  and  without  prejudice  to  any  rights  of  him  or  the  United  States 
in  any  other  proceeding.'  The  order  entered  February  25,  1892,  ap- 
pointing a  master,  is  reversed,  and  the  case  is  remanded  for  farther 
proceedings  in  accordance  with  this  opinion,  so  far  as  it  appertains. 
The  complainant  recovers  the  costs  of  this  appeal  against  the  original 
defendant,  Beol. 
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New  York  &  N-  Ry.  Co-  v.  New  York  &  N.  E.  B.  Co. 

(Circuit  Court,  &  D.  New  T&rh.    May  81, 1892.) 

1.  Interstate    Commsrob  —  Carriers  —  Connbotinq  Linbs— "Equal  Faoilitibs*'^ 

Pleading. 

Section  8  of  the  interstate  commerce  act,  as  amended  by  the  Laws  of  1880,  pro- 
vides (1)  that  every  common  carrier  shall  provide  equal  facilities  for  the  inter- 
change of  traffic  with  connecting  lines;  and  (3)  that  there  shall  be  no  discrimination 
in  rates  and  charges  between  such  lines.  A  petition,  presented  by  a  line  affected, 
averred  that  petitioner  was  deprived  by  respondent  of  equal  facilities  with  a 
competing  connecting  line  lor  interchange  of  traffic,  a  discrimination  in  rates,  the 
withdrawal  of  a  joint  through  traffic,  and  a  threat  to  close  a  through  route  via 
petitioner's  line.  Held  a  charge,  not  only  of  discrimination  in  rates,  but  of  failure 
to  provide  equal  facilities  for  interchange  of  traffic,  and  to  bring  before  the  oom* 
mission  the  determination  of  both  offenses. 

2.  Same— Changes  of  Schedule. 

Under  the  charge  of  a  denial  of  ** equal  facilities"  for  the  interchange  of  traffio 
the  conduct  of  respondent  in  so  arranging  the  running  of  its  trains  that  greater 
facilities  for  interchanging,  forwarding,  and  delivering  fraight  were  afforded  to  a 
competing  connecting  line  than  to  petitioner,  was  proper  to  be  shown  to  the  court 
in  a  proceeding  to  enforce  an  order  of  the  commission,  though  no  question  of  the 
hours  of  running  trains  was  presented  to  the  commission  in  express  terms. 

8.  Same— Effect  of  Contract  for  Facilities. 

The  offending  line,  being  a  separate,  independent  company  from  the  favored  line, 
owning  no  stock  therein,  neither  having  built,  bought,  nor  leased  it,  conducted  its 
business,  nor  received  its  earnings,  could  not  escape  the  inhibition  of  the  statute 
by  a  mere  contract  for  the  interchange  of  traffic.  The  effect  of  such  contract 
could  not  be  to  make  the  one  line  a  mere  extension  of  the  other. 

4.  Same—Effect  qf  Combination  of  Carribbs. 

Though  the  offending  line  and  the  favored  line,  being  members  of  a  *■  terminal 
company,  ^  a  combination  of  carriers  by  which  the  terminus  of  the  favored  line 
was  connected  with  New  York,  were  a  legal  unit  within  section  1  of  the  act  (24 
St.  at  Large,  p.  879)  providing  that  it  shall  **  apply  to  any  common  carrier  or  car- 
riers engaged  in  the  transportation  of  passengers  or  property  wholly  by  railroad, 
♦  ♦  ♦  when  both  are  used  under  a  common  control  ♦  ♦  ♦  for  a  continuous 
carriage  or  shipment  from  one  state,  "etc.,  it  was  not  thereby  relieved  from  its 
obligations  under  the  act  to  all  roads  connecting  directly  with  itself,  of  which 
petitioner  was  one. 

In  Equity.  Application  by  the  New  York  &  Northern  Railway  Com- 
pany to  compel  obedience  on  the  part  of  the  New  York  &  New  England 
Kailroad  Company  to  an  order  of  the  interstate  commerce  commission  in 
respect  of  discrimination  against  petitioner  in  affording  freight  facilities. 
Heard  on  motion  to  dismiss  the  petition.     Motion  denied. 

Sherman  EvartSy  for  complainant. 

Wager  Swayne^  for  defendant. 

Lacombe,  Circuit  J,udge.  This  is  an  application  on  petition  of  the 
New  York  &  Northern  Railway  Company,  as  a  person  interested,  to 
enforce  obedience  to  an  order  or  requirement  made  May  6, 1891,  by  the 
interstate  commerce  commission,  and  is  presented  under  section  16  of 
the  interstate  commerce  act,  as  amended  by  chapter  382  of  the  Laws  of 
1889.  Upon  the  return  day  of  the  order  to  show  cause,  heretofore 
granted,  defendant  tiled  its  answer,  and,  before  any  prooft  were  taken, 
moved  to  dismiss  the  petition.  Such  a  motion  must  be  determined 
upon  the  assumption  that  the  averments  of  the  petition  and  the  findings 
of  fact  of  the  commission  (made  by  the  statute  prima  facie  evidence)  cor- 
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rectly  set  forth  the  matters  therein  stated.  It  seems  midesirable  at  this 
stage  of  the  case  to  summarize  generally  the  facts  thus  assumed  to  be 
true,  as  subsequent  evidence  taken  in  this  court  may  modify  such  a»- 
sumptions.  The  section  invoked  by  the  petitioner  upon  its  application 
to  the  commission  reads  as  follows: 

'^Sec.  S.  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  act  to  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  company,  firm»  corporation,  or  locality, 
or  any  particular  description  of  traffic,  in  any  respect  whatsoever,  or  to  sub- 
ject any  particular  person,  company,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever.  Every  common  carrier  subject  to 
the  provisions  of  this  act  shall,  according  to  their  respective  powers,  afford 
all  reasonable,  proper  and  equal  facilities  for  the  interchange  of  traffic  between 
their  respective  lines,  and  for  the  receiving,  forwarding,  and  delivery  of  pas- 
sengers and  property  to  and  from  their  several  lines,  and  those  connecting 
therewith,  and  shall  not  discriminate  in  their  rates  and  charges  between  such 
connecting  lines.  But  this  shall  not  be  construed  as  requiring  any  such  com« 
mon  carrier  to  give  the  use  of  its  tracks  or  terminal  facilities  to  another  car* 
rier  engaged  in  like  business. " 

Section  13  provides  that  any  person  (or)  corporation  complaining  of 
anything  done  or  omitted  to  be  done  by  any  common  carriei* subject  to 
the  provisions  of  this  act,  in  contravention  of  the  provisions  thereof,  may 
apply  to  the  commission  by  petition,  which  shall  briefly  state  the  facts. 
Under  that  section  this  petitioner  applied  to  the  commission,  and,  after 
taking  proofs,  obtained  the  order  or  requirement  it  is  now  seeking  to 
enforce. 

The  respondent  contends  that  the  second  clause  of  section  3,  above 
quoted,  enacts  two  different  and  independent  subjects  as  grounds  of 
complaint  against  carriers;  the  one  being  the  denying  reasonable,  proper, 
and  equal  facilities  for  the  physical  interchange  and  prosecution  of  traffic 
between  a  company's  line  and  connecting  lines;  the  other  being  discrim- 
ination  in.  respect  to  rates  and  charges  between  such  connecting  lines. 
A  similar  construction  is  adopted  in  the  opinion  of  the  commission, 
which  holds  that  the  provision  ^*  embraces  the  imposition  of  an  affirmative 
duty  to  interchange  and  forward  traffic  between  connecting  lines,  and  a 
prohibition  that  there  shall  be  no  discrimination  in  rates  and  charges 
between  such  connecting  lines."  Respondent  further  contends  that  the 
charge  and  allegations  before  the  commission  dealt  only  with  one  of 
these  subjects,  and  that,  therefore,  any  prder  of  the  commission  requir- 
ing the  respondent  to  cease  and  desist  from  any  violation  which  is 
embraced  within  the  other  subject  would  not  be  a  "lawful "  order;  Wid 
apparently  also  insists  that  the  judgment  of  the  commission  was  in  faoi 
confined  to  discrimination  in  rates  and  charges.  An  examination  of  the 
record,  however,  does  not  support  this  contention.  The  petition  which 
was  presented  to  the  commission  charged  that  the  respondent  was  depriv- 
ing petitioner  of  reasonable,  proper,  and  equal  facilities  (as  compared 
with  those  afforded  to  the  Housatonic  Railroad,  a  competing  connecting 
line)  for  the  interchange  of  traffic  between  petitioner  and  respondent. 
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and  for  the  receiving,  forwarding,  and  delivering  of  property  to  and 
from  the  line  of  said  petitioner  and  the  line  of  the  respondent.  In  sup- 
port of'such  charge  it  averred,  not  only  a  discrimination  in  rates,  and  the 
withdrawal  of  a  joint  through  tariff  which  had  been  theretofore  in  force 
and  operative  between  the  parties, 'but  also  that  respondent  had  threat- 
ened to  close  the  through  route  via  petitioner's  line  altogether,  and  had  . 
refused  to  accept  freight  at  all  on  through  bills,  thus  compelling  the 
shippers  to  attend  at  Brewsters, — the  point  of  connection, — to  transfer 
and  rebill  their  goods.  This  was  plainly  a  charge,  not  only  of  a  discrim- 
ination in  rates,  but  of  a  failure  to  discharge  the  affirmative  duty  to  inter- 
change and  forward  traffic  with  the  equal  facilities,  required  by  the  first 
subdivision  of  the  second  clause  of  the  third  section,  above  quoted.  The 
petition  prayed  for  an  order  directing  the  respondent  to  grant  equal 
facilities  for  the  interchange  of  traffic,  and  for  the  receivings,  forwarding, 
and  delivering  of  property  to  and  from  the  line  of  petitioner  and  that  of 
respondent,  as  were  here  afforded  to  the  Housatonic  Railroad.  The 
commission  found  that  there  had  been  a  refusal  to  afford  facilities  for 
the  interchange  of  interstate  traffic,  and  the  receiving,  forwarding,  and  . 
delivering  of  the  same,  reasonable,  proper,  and  equal  to  the  facilities  af- 
forded to  the  other  connecting  road;  that  the  respondent  was  "guilty  of 
the  discrimination  charged  in  the  complaint,  in  its  rates  and  charges  for 
the  interchange  of  interstate  traffic,  and  in  the  arrangements  it  makes 
for  through  lines  for  the  freight  traffic."  And  the  order  or  requirement 
of  the  commission  commanded  the  respondent  to  desist  from  discriminat- 
ing against  petitioner  (1)  by  refusing  to  make  such  arrangements  with, 
or  afford  such  facilities  to,  the  petitioner  for  the  interchange,  at  the  point 
of  connection,  of  interstate  traffic,  and  for  the  receiving,  forwarding,  and 
delivering  of  such  traffic,  as  are  reasonable  and  proper  and  equal  to  ar- 
rangements made  or  facilities  afforded  by  it  for  interchange  between . 
respondent's  line  and  the  other  connecting  road;  and  also  (2)  from  dis- 
criminating in  respect  to  rates  and  charges,  etc.  The  decision  of  the  com- 
mission manifestly  disposed  of  both  subjects  of  complaint,  and  it  seems  i 
quite  plain  from  the  record  that  both  subjects  were  before  them. 

Since  the  service  of  the  order  the  respondent  has  restored  the  joint 
through  tariff.  It  has  also  desisted  from  refusing  to  accept  freight  on . 
through  bills,  but  has  so  arranged  the  running  of  its  trains  that  the  facil- 
ities for  interchange,  forwarding,  and  delivering  are  {jblb  is  alleged)  sub- 
stantially no  better  than  before,  and  not  equal  to  those  afforded  to  the 
competing  line.  The  respondent  contends,  however,  that  such  acts 
may  not  be  sfiown  before  this  court,  acting  summarily  under  section  16 
in  review  and  enforcement  of  the  order  of  the  commission,  because  no 
question  of  the  hours  of  running  trarns  was  presented  to  the  commission. . 
It  is  manifest  that  equal  facilities  may  be  refused  quite  as  much  in  one 
way  as  in  the  other,  and  both  grounds  of  complaint  relate  to  the  subject- 
matter  of  physical  interchange  and  prosecution  of  traffic,  instead  of  to  a 
discrimination  in  rates.  To  refuse  altogether  to  receive  traffic  from  one 
<;onnecting  line;  to  receive  it  only  under  arrangements  which  impose 
such  obligations  upon  the  shippers  as  to  transfer  and  rebilling  as  would 
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make  the  transaction  of  the  business  impracticable  in  competition  with  a 
more  favored  line;  to  receive  it  without  reshipment  and  transfer,  indeed, 
but  systematically  to  neglect  to  forward  it;  to  receive  and  forward  it, 
but  to  so  arrange  the  hours  or  manner  of  its  delivery  as  to  deprive  it  of 
facilities  equcil  to  those  afforded  to  traffic  coming  from  the  competitor, — 
these  and  a  great  variety  of  other  devices  which  might  be  suggested,  while 
differing  somewhat  in  detail,  are  in  substance  practically  the  same. 
Any  one  of  them,  if  satisfactorily  proved,  may  justify  the  conclusion 
that  a  common  carrier  subject  to  the  provisions  of  the  act  is  deliberately 
refusing  tP  "afford  all  reasonable,  proper,  and  equal  facilities  for  the  in- 
terchange of  traffic"  with  a  connecting  line,  which  the  statute  makes  it 
his  affirmative  duty  to  afford.  And  there  seems  no  good  reason  for 
holding  that  the  order  of  the  commission  should  not  be  as  broad  as  the 
conclusion  directing  the  carrier  to  "cease,  desist,  and  thenceforth  ab- 
stain "  from  refusing  to  afford  such  facilities,  when  such  refusal  was 
the  offense  charged  and  proved.  To  require  petitioner  to  b^in  a  new 
proceeding  each  time  the  ingenuity  of  the  offending  carrier  may  devise 
some  slight  variation  of  the  methods  by  means  of  which  such  refusal  is 
persisted  in  would  be  to  fritter  away  the  system  of  procedure  provided 
in  the  statute  to  secure  obedience  to  its  requirements.  It  must  beheld, 
therefore,  upon  this  motion,  assuming  the  facts  to  be  as  stated,  that  the 
order  made  by  the  commission  was  no  broader  than  the  petition  and 
proofs  before  them  warranted;  and  that  this  court  may  properly  investi- 
gate the  charge  that  respondent  is  disobeying  the  requirements  of  such 
order  by  acts  and  omissions  in  substance  the  same  as  those  considered 
by  the  commission,  directed  to  the  same  end,  and  accomplishing 
precisely  the  same  result. 

The  consideration  of  the  next  objection,  viz.,  that  the  point  where  the 
respondent  exchanges  traffic  with  the  petitioner  is  16  miles  from  the 
point  where  it  exchanges  traffic  with  the  competing  road,  and  that  it 
cannot  be  required  to  furnish  equal  facilities  to  all  roads  at  different 
places,  may  be  postponed  till  the  proofs  are  closed.  No  doubt,  as  re- 
spondent contends,  the  question  of  the  existence  of  discrimination  and 
of  an  actionable  refusal  of  equal  facilities  is  to  be  ascertained  by  apply- 
ing all  the  considerations  of  equity  affecting  the  case,  and  should  be 
found  to  exist  only  when  such  facilities  can  be  afforded  "under  substan- 
tially similar  circumstances  and  conditions;"  but  there  is  nothing  in  the 
act  which  makes  mere  distance  between  connecting  points,  whether  a 
furlong,  a  mile,  or  ten,  or  twenty,  controlling  of  that  question.  There 
is  no  suggestion  here  of  affording  new  facilities  at  a  new  connecting  point. 
So  far  as  the  record  shows,  the  affording  of  equal  facilities  to  both  con- 
necting roads  at  their  several  points  of  connection  has  been  at  all  times 
entirely  practicable,  easy,  and  convenient,  and  the  existing  equality  was 
destroyed  by  the  defendant  solely  to  divert  the  business  of  petitioner  to 
a  more  favored  road.  In  the  face  of  the  finding  of  the  commission  that 
"  the  physical  condition  for  interchanging  of  traffic  with  both  the  connect- 
ing lines  are  suitable,  adequate,  and  substantially  equal," — a  finding 
which  the  form  of  this  motion  leaves  unchallenged, — the  requirements 
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of  the  second  clause  of  the  third  section  seem  to  be  plainly  applicable. 
Until  this  finding  of  fact  is  questioned,  and  the  record  upon  which  the 
case  made  in  this  court  is  to  be  finally  determined  is  completed,  further 
discussion  of  this  point  would  be  a  waste  of  time. 

It  is  further  contended  that  there  is  no  question  here  of  equal  facilities ' 
to  two  connecting  lines;  that  what  the  petitioner  is  really  asking  is  that 
the  New  England  Company  shall  extend  to  petitioner's  line  the  same 
facilities  which  it  extends  to  its  own  line.  The  facts  do  not  seem  to 
warrant  such  a  contentioir.  The  Housatonic  Company  is  a  separate  cor- 
poration, independent  from  the  New  England  Company.  The  latter,  so 
far  as  appears,  does  not  own  even  a  share  of  the  former's  stock.  It  neither 
built,  nor  bought,  nor  leased  it.  It  neither  conducts  its  business,  nor 
takes  the  earnings  therefrom.  The  only  link  between  them  is  such 
community  of  interest  as  springs  from  the  existence  of  the  contract  for 
the  interchange  of  traflSc,  which  it  is  claimed  secures  the  former  road 
unequal  facilities.  If  it  be  that  such  a  contract  makes  each  line  a  mere 
continuation  or  extension  of  the  other,  it  is  hard  to  conceive  how  a  case 
of  refusing  equal  facilities  could  ever  be  made  out.  The  very  granting 
of  superior  facilities  to  one  line  would  make  it  a  part  of  the  one  that 
favored  it,  and  no  longer  a  connecting  road,  when  compared  with  its 
unsuccessful  rival.  Nor  am  I  able  to  see  that  the  mere  ownership  of 
half  the  stock  of  the  terminal  company,  which  connects  the  terminus  of 
the  Housatonic  road  with  New  York,  alters  the  situation  in  any  way, 
when  the  immediate  question  is  as  to  the  respective  facilities  accorded 
to  the  Housatonic  Railroad  and  to  the  petitioner.  Respondent  cites  the 
first  section  of  the  act,  providing  that  it  shall  "  apply  to  any  common 
carrier  or  carriers  engaged  in  the  transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  railroad  and  partly  by  water,  when 
both  are  used,  under  a  common  control,  management,  or  arrangement 
for  a  continuous  carriage  or  shipment  from  one  state,"  etc.,  "to  any  other 
state,"  etc.  That  the  respondent  (considered  by  itself)  is  so  engaged  is 
not  disputed.  It  runs  through  or  into  Hie  states  of  Massachusetts, 
Rhode  Island,  Connecticut,  and  New  York.  It  is  no  doubt  true  that 
the  arrangements  between  respondent,  the  Housatonic  road,  and  the 
terminal  company  are  such  that  they  form  a  combination  of  carriers, 
within  the  meaning  and  effect  of  section  1,  so  as  to  make  them  a  legal 
unit  within  the  provisions  of  the  act,  and,  as  such,  jointly  responsible 
for  affording  equal  facilities  in  proper  cases  to  competing  lines  connecting 
with  such  combined  continuous  line.  But,  besides  the  duty  which  any 
one  of  these  corporations  may  owe,  jointly  with  the  others,  it  is  not  re- 
lieved from  its  obligations  under  the  act  to  all  roads  which  connect 
directly  with  itself.  The  New  England  Railroad  might,  perhaps,  by 
reason  of  its  combination  with  the  other  two,  be  charged  with  some 
duty  towards  lines  connecting  physically  with  the  Housatonic  Railroad, 
but  such  combination  cannot  excuse  it  from  fulfilling  its  own  obligations 
to  roads  which  connect  physically  with  itself,  unless  its  union  with  the 
other  combined  lines  is  of  such  a  character  that  their  lines  have  become 
its  own;  and  such  a  state  of  affairs  does  not  seem  to  exist  here.     The 
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motion  to  diBmiss  the  petition  is  therefore  denied.  Counsel  may  ar- 
range for  a  trial  of  the  issues  immediately  upon  the  adjournment  of  the 
present  jury  session. 


Treabwell  v.  Lenniq* 

{CircuU  Court,  E,  D.  PennsyVoamJUu    April  3B,  1892L)  . 

1.  EQUiTT—BiViDENOK— Answer  under  Oath. 

Matter  contained  in  an  answer  made  under  oath,  when  an  oath  thereto  la  waived 
in  the  bill,  is  not  evidence  for  the  respondent  after  repUoation  and  proofs,  even 
when  the  respondent  has  died  since  the  answer  filed. 
2b  Same— Book  of  Acoountb. 

A  book  of  accounts,  referred  to  in  the  answer,  but  not  offered  in  evidence,  la  not 
made  evidence  because  the  complainant  called  for  it,  and  asked,  when  it  was  pro- 
duced, some  questions  about  it  which  brought  out  its  contents. 
S.  Witness— Com PBTBNOT— Transactions  with  Decedents— CROSs-EzAMiNATioir. 

Evidence  elicited  by  cross-examination  of  complainant  testifying  on  his  own  bo- 
half  in  a  suit  against  the  representatives  of  a  decedent,  as  to  matters  independent 
of  the  matters  inquired  about  in  direct  examination,  are  competent  as  against  re- 
spondenti  and  would  not  be  affected  by  an  objeotion  to  the  competency  of  the  wit- 
ness. 

In  Equity.  Bill  for  an  account  against  Nicholas  Lennig  and  John  B. 
Lennig,  executors  of  Charles  Lennig,  deceased. 

Demming  &  Logan  and  Charles  M,  Deinondj  for  appellant,  cited,  as  to 
whether  the  book  of  accounts  was  made  evidence  by  being  called  for  by 
the  respondent:  Carradine  v.  Hoichkm,  120  N.  Y.  608,  24  N.  E.  Rep. 
1020;  Smith  v.  Raihvay  Co.,  (Sup.)  16  N.  Y.  Supp.  417;  Oarr  v.  Goto, 
8  Woodb.  &  M.  59;  Austin  v.  mmpsm,  45  N.  H.  113;  WUhars  v. 
OHlespy,  7  Serg.  &  R.  10. 

Charles  Hart  and  Angdo  T.  Freedley^  for  respondent, 

BuTLEB,  District  Judge.  The  bill  is  for  an  account  based  on  the  fol- 
lowing facts:  On  May  12,  1884,  the  complainant  borrowed  of  Charles 
Lennig,  now  deceased,  $3,000,  on  his  promissory  nole,  and  a  transfer, 
as  collateral,  of  6,000  shares  of  the  United  Verd  Copper  Mining  Com- 
pany. The  note  was  payable  in  six  months  from  date,  and  contained 
the  following  provision: 

"The  holder  of  this  note  may  sell  the  shares  of  stock  at  public  or  private 
sale  at  any  time  or  times  hereafter,  without  reference  or  notice  to  me,  and 
with  the  right  on  the  part  of  the  holder  of  this  obligation  to  become  the  pur- 
chaser at  such  sale  or  sales  of  the  whole  or  any  part  of  said  collaterals,  freed 
and  discharged  of  any  equity  of  redemption,  and  to  transfer,  assign,  and  de- 
liver up  the  same." 

When  the  note  matured  another  was  given  in  renewal  for  an  addi- 
tional period  of  six  months.     This  last  note  matured  June  2, 1885|  and 

^Reported  by  Mark  WUks  CoUet,  Esq.,  of  the  FhUadelphia  bar. 
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was  neither  renewed  nor  paid.  Mr.  Tjennig  continued  to  hold  the  note 
and  slock  until  December,  1888,  when  he  sold  the  latter  for  $6,000, 
being  $1  per  share.  The  answer  admits  the  foregoing  facts  substantially 
as  stated  in  the  bill;  but  avers  that  Mr.  Lennig  appropriated  the  stock 
to  the  payment  of  the  n6te,  on  January  10,  1887,  at  a  little  over  50 
cents  per  share,  which  he  says  was  its  full  value  at  that  time,  and 
denies  liability  for  any  further  credit. 

The  jurisdiption  of  the  court  is  denied  in  the  defendant's  printed 
brief,  but  was  admitted  on  the  argument;  and  the  subject  need  not, 
therefore,  be  considered. 

In  our  view  of  the  facts  it  is  unnecessary  to  examine  the  question 
raised  respecting  Mr.  Lennig's  right  to  make  the  allied  appropriation.. 
The  burden  of  proving  that  he  did  make  it  is  on  the  respondent;  and 
he  has  not  produced  any  evidence  which  tends,  even,  to  prove  it. 
The  statement  in  the  answer  is  not  evidence — the  respondent's  oath 
having  been  waived.  Neither  is  Mr.  Lennig's  book,  or  his  statements 
to  Mr.  Jerome,  evidence.  .  His  declarations  cannot  be  used  against  the 
complainant.  The  book  is  not  in  evidence;  the  respondent  did  not 
oOer  it;  and  it  could  not  have  been  received  if  he  had.  The  fact  in- 
volved is  not  susceptible  of  proof  by  book  account.  The  circumstance 
that  the  complainant  called  for  the  book,  referred  to  in  the  answer,  and 
that  when  it  was  produced  he  asked  some  questions  respecting  it  which 
brought  out  its  contents,  does  not  make  the  book  or  account  evidence 
against  him.  Not  only  is  there  no  evidence  to  support  the  alleged 
appropriation,  but  there  is  evidence  to  the  contrary— evidence  which 
seems  to  show  pretty  clearly  that  it  was  not  made.  The  complain- 
ant's testimony,  on  examination  by  the  respondent,  if  true,  puts  the 
question  beyond  doubt.  The  respondent  thinks  this  testimony  is  in- 
admissible— that  the  witness  was  incompetent  to  give  it.  We  do  not 
agree  with  him.  Without  regard  to  the  question  whether  he  was  com- 
petent to  testify  respecting  the  matters  inquired  about  by  his  own  coun- 
sel, and  in  his  own  behalf,  he  was  fully  competent  to  testify  to  any 
other  independent  matter  nbout  which  the  respondent  might  inquire. 
The  objection  noted  when  he  was  first  called,  if  sustained,  would  re- 
move from  the  case  all  he  had  said  on  his  own  behalf,  in.chief,  and  what 
he  had  said  on  cross-examination  respecting  this;  but  when  the  re- 
spondent passed  beyond  and  inquired  about  other  independent  matters, 
respecting  which  his  own  counsel  could  not  inquire,  the  answers  were 
clearly  competent.  The  respondent  had  the  riglit  thus  to  examine  the 
witness;  but  he  cannot  get  rid  of  the  answers  after  obtaining  them  by 
such  objection  to  his  competency.  He  was  competent  to  any  extent  when 
examined  by  the  respondent.  The  fact  that  Mr.  Lennig  retained  the 
note  and  did  not  inform  the  complainant  of  the  alleged  appropriation  of 
the  stock,  is  also  entitled  to  much  weight.  It  was  his  duty  to  return 
the  note  and  give  information,  if  he  thus  applied  the  stock  and  canceled 
the  debt,  and  to  do  it  promptly.  But  there  is  no  evidence  that  he  did 
either.  It  was  not  pretended, that  he  returned  the  note.  If  he  had  in- 
formed the  complainant  of  the  cancellation  of  the  debt,  it  seems  more 
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than  probable — ^virtually  certain — ^that  he  would  at  the  same  time  have 
returned  the  note,  as  his  duty  required.  The  bill  must  be  sustained, 
and  a  decree  may  be  prepared  accordingly. 


Mercantile  Trust  Co.  v.  Kanawha  &  0.  Ry.  Co.  ^  oL 

(CircwU  Court,  &  D.  Ohio,  E.  D.   Jane  8»  1893.) 
No.  479. 

L  BlCBTTER*B  CbRTITTGATB— LiSK— EZTINGUISHMBNT. 

The  lien  of  receiver's  certificates  continues  as  long  as  the  order  anthorizlng  their 
issuance  remains  in  force,  though  such  order  was  made  without  notice  to  parties 
interested;  and  the  fact  that  a  reference  is  had  to  determine  all  claims  against  the 
receiver,  and  a  report  is  confirmed  which  makes  no  allusion  to  the  certificates,  is  not 
an  adjudication  against  them,  when  it  appears  that  they  were  not  presented  or  con- 
sidered, and  that  their  holder  had  no  notice  of  the  reference, 
a  Bamb. 

A  receiver's  certificates,  which  are  ordered  to  be  paid  out  of  the  income  of  the 
road  from  time  to  time,  are  in  the  nature  of  a  caU  loan,  and  the  holder  has  a  right 
to  presume  that  the  receiver  wUl  notify  him  when  the  loan  is  to  be  caUed  or  the 
money  paid. 

t.  Same— MlBAPPROFRIATION  BT  RECEIVER, 

Where  a  purchaser  of  receiver's  certificates  has  paid  their  par  value  to  the  re- 
ceiver, without  notice  of  any  facts  to  put  him  upon  inquiry,  his  lien  Is  not  affected 
by  the  fact  that  the  receiver  appropriates  the  money  to  his  own  use. 
^    Same— Sale  of  Property — Continuance  of  Lien. 

Receiver's  certificates  were  issued  in  a  railroad  foreclosure  suit,  and  thereafter 
the  road  was  sold  to  a  committee  of  the  bondholders,  to  be  paid  for  by  a  deposit  of 
the  bonds.  The  decree  confirming  the  sale  directed  the  conveyance  to  be  made  ex- 
pressly subject  to  the  payment  of  an  v  sums  in  cash  on  account  of  the  purchase  price 
which  the  court  might  afterwards  direct,  and  a  vendor's  lien  to  be  served  for  se- 
curity. These  provisions  wore  incorporated  in  the  deed  to  the  committee,  and  in 
their  deed  to  a  new  corporation  organized  by  the  bondholders.  Held,  that  the  res- 
ervation had  the  foroe  of  a  covenant  running  with  the  land,  and,  as  no  cash  was 
paid  in,  the.  lien  of  the  oertiflcates  was  not  transferred  to  the  fund  arising  from  the 
sale,  but  was  continued  on  the  property. 
S.  Same— Enforcement  of  Lien— Jurisdiction. 

Where  receiver's  certificates  are  issued  by  direction  of  a  federal  court  in  one 
state,  and  ancilliary  proceedings  are  had  in  a  federal  court  of  another  state,  into 
whicn  the  road  extends,  the  latter  court  has  jurisdiction  to  enforce  the  lien  of  the 
certificates,  even  in  a  separate  suit  and  against  a  company  which  purchased  the 
road  after  the  sale  in  the  original  proceeding. 

In  Equity.  Bill  by  the  Mercantile  Trust  Company  against  the 
Kanawha  <&  Ohio  Railway  Company  for  the  foreclosure  of  a  mortgage. 
Heard  on  the  intervention  of  the  Adams  Express  Company  to  enforce  the 
prior  lien  of  certain  receiver's  certificates.     Decree  for  intervener. 

Simpsonj  Thatcher  d  Bamum  and  Alexander  &  Green,  for  complainant. 

Ramsey^  MaxweU  tk  Ramsey ,  for  Adams  Express  Company. 

Sage,  District  Judge.  This  cause  is  before  the  court  upon  the  inter- 
vening petition  of  the  Adams  Express  Company  and  the  proofs  and  ex- 
hibits offered  by  the  parties.  It  is  set  up  in  the  petition  that  in  1883 
the  Ohio  Central  Railroad  Company  was  the  owner  and  in  possession  of 
the  railroad  itivolyed  in  this  suit,  the  river  division  of  which  extends 
from  the' towii  (^  Gotning,  in  the  state  of  Ohio,  to  a  point  in  the  oouutj 
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of  Gallia,  on  the  north  side  of  the  Ohio  river,  and  thence,  crossing  the 
river  by  bridge,  to  the  city  of  Charleston,  W.  Va.,  as  mentioned  and 
described  in  the  bill  of  complaint  herein,  and  had  duly  executed  a 
mortgage  thereon  to  the  Central  Trust  Company  of  New  York,  to  secure 
its  bonds  to  the  amount  of  $5,316,000.  On  the  20th  of  November, 
1883,  the  Central  Trust  Company  filed  its  bill  in  equity  to  foreclose  said 
mortgage  in  the  circuit  court  of  the  United  States  for  the  district  of  West 
Virginia,  and  on  the  21st  of  November,  1883,  upon  the  application  of 
the  Central  Trust  Company,  and  with  the  consent  of  all  parties, ^he 
court  appointed  Thomas  R.  Sharp  receiver  of  said  railroad,  with  power 
to  operate  and  manage  the  same.  He  accepted  the  appointment,  and  en- 
tered upon  the  performance  of  the  duties  of  the  position.  On  the  13th 
of  December,  1883,  the  court  made  an  order  authorizing  the  receiver  to 
issue  certificates  to  an  amount  not  exceeding  $50,000,  bearing' interest  at 
the  rate  of  6  percent,  per  annum;  the  court  finding  that  .that  amount 
would  be  -required  for  the  repairing  of  bridges  and  ditching  and  bal- 
lasting certain  portions  of  the  roadbed,  and  for  certain  other  expenses 
of  maintenance,  repairing,  and  management.  It  was  further  ordered 
that  the  certificates  should  be  a  first  and  paramount  lien  on  the  property 
of  the  railroad  company  then  in  the  possession  of  the  receiver,  and  upon 
that  which  he  might  afterwards  take  into  his  possession.  Said  certifi- 
cates were  not  to  be  negotiated  at  less  than  their  face  value,  and  it  was 
further  ordered  that  the  receiyer  should  pay  them  out  of  the  revenues  of 
the  railroad  company  received  by  him  from  time  to  time. 

On  the  24th  of  March,  1884,  the  court  entered  a  further  order, 
authorizing  the  receiver  to  sell  or  negotiate  certificates  upon  jsuch  terms 
and  at  such  rates  as  he  might  deem  proper,  and  might  be  able  to  obtain. 

It  is  further  set  forth  that  the  petitioner,  on  the  faith  of  these  orders, 
both  of  which  remain  in  full  force  and  are  unreversed,  and  in  considera- 
tion of  receiver's  certificates  delivered  to  it  by  said  Thomas  R.  Sharp, 
paid  to  him  at  various  dates  beginning  April  16,  1884,  and  ending 
August  29,  1884,  $35,935.39,  taking  therefor  certificates  at  par.  A  de- 
cree of  foreclosure!  was  subsequently  entered  under  which  the  railroad 
was  sold  to  a  committee  of  the  bondholders  under  said  mortgage,  who 
turned  in  their  bonds  in  payment  of  all  but  a  small  portion  of  the  pur* 
chase  price,  and  thereupon  organized  the  defendant  corporation,  the 
Kanawha  &  Ohio  Railway  Company,  executed  the  mortgage  sought  to 
be  foreclosed  herein,  and  distributed  the  stock  of  said  Kanawha  &  Ohio 
Railway  Company,  and  the  bonds  secured  by  said  mortgage,  pro  rata 
among  the  owners  and  holders  of  the  bonds  secured  by  said  mortgage  of 
the  Ohio  Central  Railroad  Company  and  said  Central  Trust  Company; 
and  that  the  stock  and  mortgage  bonds  of  the  Kanawha  &  Ohio  Railway 
Company  are  still  almost  wholly,  if  not  altogether,  held  by  said  origi- 
nal distributees. 

The  petitioner  further  sets  forth  that  no  provision  was  made  in  the. 
proceedings  in  the  United  States  circuit  court  for  the  district  of  West 
Virginia  for  the  payment  of  the  receiver's  certificates  issued  to  and  held 
by  petitioner,  and  that  the  same  are  wholly  unpaid  and  due  to  petitioner 
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with  interest;  also  that  no  notice  was  ever  given  to  petitioner  to  pre- 
sent the  same  for  payment.  Wherefore  petitioner  prays  that  said  certif- 
icates may  be  declared  a  first  and  paramoant  lien  upon  so  much  of  said 
realty  as  is  in  the  state  of  West  Virginia,  and  that  out  of  the  proceeds 
thereof  it  may  be  first  paid  the  amount  of  said  certificates,  with  interest. 
The  following  are  by  stipulation  admitted  to  be  facts: 

(1)  That  on  the  faith  of  the  orders  of  December  13,  1883,  and  March 
24,  1884,  mentioned  in  the  intervening  petition,  and  in  consideration  of 
receiver's  certificates  simultaneously  delivered  to  it  by  said  Sharp,  the 
Adams  Express  Company  paid  to  said  Sharp,  receiver,  the  sums  stated 
upon  the  days  stated  in  the  intervening  petition;  the  receiver's  certifi- 
cates being  in  form  as  shown  therein. 

(2)  That  none  of  the  money  so  as  aforesaid  paid  to  said  Sharp  by  the 
Adams  Express  Company  was  used  for  the  purposes  specified  in  said  order 
of  December  13,  1883,  or  for  any  other  purposes  of  said  receivership,  or 
for  the  benefit  of  the  property  held  therein  or  of  the  parties  to  said 
cause. 

(3)  That  neither  the  purchasers,  nor  their  grantee,  nor  the  Elanawha 
&  Ohio  Railway  Company,  nor  the  complainant  herein,  knew  of  the 
existence  of  said  certificates  until  September,  1887;  and  that  the  Adams 
Express  Company  never  demanded  ofthe  Kanawha  &  Ohio  Rail  wayOom- 
pany  payment  of  said  certificates,  nor  ever  in  any  way,  until  the  filing  of 
its  intervening  petition  herein,  sought  to  enforce  the  alleged  lien  which  it 
now  asserts.  Said  certificates  have  never  been  paid,  nor  the  money  rep- 
resented thereby. 

It  is  objected  that  the  certificates,  having  been  issued  upon  orders 
made  without  notice  to  parties  interested,  are  not  entitled  to  recognition 
anywhere,  because  the  court  in  West  Virginia  has  not,  after  notice  and 
hearing,  approved  them;  citing  Union  Trust  Co,  v.  Illinois  M.  By.  Cb., 
117  U.  S.  476,  6  Sup.  Ct.  Rep.  809.  It  is  urged  that  in  legal  effect  these 
certificates  have  been  disapproved  by  that  court,  because  it  directed 
a  reference  for  the  determination  of  all  claims  against  its  receiver,  and 
the  report  of  the  referee  was  approved  and  embodied  in  the  final  de- 
cree of  June,  1886,  and  that  thus  the  court  in  effect  adjudged  that 
nothing  should  be  paid  on  these  certificates.  The  objection  will  be 
overruled.  The  holding  in  Union  Trust  Cb.  v.  Illinois  M.  Ry.  Co.  was 
that  the  receiver  and  those  lending  money  to  him  on  certificates  issued 
on  orders  made  without  prior  notice  to  parties  interested,  "take  the  risk 
of  final  action  of  the  court  in  regard  to  the  loans."  So  they  do,  but  the 
order  stands  until  set  aside;  and  it  has  not  been  set  aside.  As  to  the 
suggestion  that  the  reference  and  the  confirmation  of  the  report  of  the 
referee  amounted  to  an  adjudication  against  these  certificates,  it  is  only 
necessary  to  state  the  facts  that  petitioner  had  no  notice  of  the  reference, 
and  did  not  appear,  and  that  its  claim  was  not  presented  or  considered, 
and  to  cite  the  old  case  of  Ravee  v.  Farmer^  4  Term  R.  146,  and  the 
still  older  case  of  GoligkUy  v.  Jdlicoe^  Hil.  9  Geo.  3  B.  R.,  referred  to  in 
the  note  to  Ravee  v.  JParmer.  The  certificates  in  question  were  issued 
under  an  order  which  declared  that  they  should  be  a  first  and  paia- 
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mount  lien  on  so  much  of  the  property  of  the  Ohio  Central  Railroad 
Company  as  was  then  in  the  possession  of  the  receiver,  or  as  might 
thereafter  come  into  his  possession.  The  court  had  jurisdiction  over 
the  parties  and  possession  of  the  res,  and  the  certificates  were  ordered 
for  a  purpose  authorized  by  law.  Under  the  order  of  the  court  they 
became  a  valid  first  lien  upon  the  railroad.  Wallace  v.  Loo^nia^  97 
U.  S.  146,  162j  Unicm  Ti-ust  Go.  v.  Illinoia  M.  Ry.  Cb.,  117  U.  S.  434,  6 
Sup.  Ct.  Rep.  809;  VUas  v.  Page,  106  N.  Y.  439,  451,  452,  13  N.  E. 
Rep.  743.  The  certificates  were  delivered  by  the  receiver  to  the  peti- 
tioner contemporaneously  with  the  payment  by  the  petitioner  to  the  re- 
ceiver of  their  par  value.  The  fact  that  the  receiver  appropriated  the 
money  is  immaterial.  Union  Ttust  Go.  v.  Illinoia  M,  Ry,  Co.^  mpra. 
There  is  no  showing  of  any  facts  sufficient  to  put  the  petitioner  on  in- 
quiry. It  is  a  joint-stock  company  •organized  under  the  laws  of  the 
state  of  New  York.  It  had  no  notice  of  the  proceedings  in  the  United 
States  court  in  West  Virginia  to  foreclose  the  mortgage,  and  the  court 
had  no  notice  of  the  issuing  of  the  certificates.  Wood  v.  Gni-penter,  101 
U.  S.  135,  143,  and  Jesup  v.  Railroad  Co,,  43  Fed.  Rep.  503,  cited  by 
counsel  for  the  complainant,  do  not  apply.  In  each  of  those  cases  the 
court  found  that  the  complainant  had  knowledge  of  facts  sufiicient  to  put 
him  on  inquiry. 

The  only  question  in  the  case,  therefore,  is  whether  the  lien  has 
been  discharged.  The  real  suggestion  of  the  complainant  is  that  by 
virtue  of  the  sale  and  transfer  of  the  railroad  property  the  lien ,  was 
transferred  from  the  property  to  the  fund.  Had  the  purchaser  been  a 
party  to  the  suit,  or  an  independent  party,  and  paid  the  purchase 
money  in  cash,  it  might  well  be  claimed  that  the  lien  was  transferred  to 
the  fund.  But  it  appears  from  the  record  of  the  decree  and  proceed- 
ings of  sale  that  the  purchase  was  made  by  a  reorganization  committee 
of  the  bondholders,  who  paid  in  only  money  enough  to  meet  the  costs 
and  other  expenses  of  the  case,  and  for  the  residue  turned  in  bonds. 
Under  the  decree  of  confirmation  the  conveyance  was  directed  to  be 
made,  and  was  made,  expressly  subject  to  the  payment  of  any  suras 
which  the  court  might  therealter  direct  to  be  paid  in  cash  on  account  of 
the  purchase  money,  and  a  vendor's  lien  was  ordered  to  be  reserved  in 
the  deed  upon  the  property  and  premises  conveyed  for  the  security  of 
such  payment,  with  the  right  to  resell  if  such  payment  should  not  be 
made  within  30  days  after  an  order  of  court  directing  it.  These  pro- 
visions of  the  decree  were  incorporated  by  recital  in  the  deed  to  the 
purchaser,  and  subsequently  in  the  deed  made  by  the  purchasing  com- 
mittee to  the  Kanawha  &  Ohio  Railway  Company.  It  follows  logically 
and  necessarily  that  the  lien,  which  would  have  been  transferred  to  the 
fund  had  the  purchaser  paid  in  money  for  the  property,  was  preserved 
against  the  property  itself,  the  recitals  in  the  deed  having  all  the  force  of 
covenants  running  with  the  land,  and  binding  upon  any  one  who  should 
acquire  the  title.  The  precise  point  was  adjudicated  in  VHas  v.  Page, 
106  N.  Y.  439,  13  N.  E.  Rep.  743.  Andbbws,  J.,  at  page  454,  106 
N.  Y.,  and  page  747,  18  N.  E.  Rep.,  says: 
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"If  the  purchasers  on  the  sale,  whether  bondholders  or  third  persons,  had 
paid  the  purchase  money  in  cash,  or  secured  its  payment,  there  would,  we 
conceive,  be  no  doubt  that  the  lien  would  be  transferred  to  the  proceeds. 
There  would  then  be  a  substitute  for  the  thing  sold,  upon  which  the  lien 
would  attach,  relieving  the  land  in  the  hands  of  the  purchasers.  But  it 
could  not  have  been  the  intention  of  the  court  to  make  a  constructive  pay- 
ment on  a  purchase  by  the  mortgagees,  through  a  cancellation  of  the  mort- 
gage debt,  equivalent  to  an  actual  payment,  so  as  to  relieve  the  property  from 
the  charge.  Such  a  lien  would  be  illusory  merely,  liaving  no  substantial 
quality.  The  purchasers  cannot  claim  to  have  the  premises  purchased  dis- 
charged from  the  lien. '' 

This  court  has  the  power  to  enforce  the  lien.  A  portion  of  the  line 
of  the  railroad  sold  is  within  its  territorial  jurisdiction,  and  proceedings 
ancillary  to  those  conducted  in  the  United  States  circuit  court  in  and 
for  West  Virginia  were  conducted  here.  In  Swann  v.  Olark^  110  U.  S. 
602,  4  Sup.  Ct.  Rep.  241,  the  lien  of  receiver's  certificates  was  enforced 
in  an  independent  suit. 

The  petitioner  has  not  been  guilty  of  laches.  The  receiver's  certificates 
were  practically  call  loans,  and  the  petitioner  had  the  right  to  assume 
that  the  receiver,  the  court's  officer,  would  notify  it  when  the  loan  was 
.to  be  called  or  the  money  paid. 

The  decree  will  be  in  favor  of  the  petitioner  for  a  lien,  prior  to 
the  complainant's  mortgage  and  to  any  claims  against  the  Kanawha 
Railway  Company,  for  the  amount  of  the  certificates,  with  interest  and 
costs. 


DuLUTH  Storage  &  Forwarding  Co.  et  at.  r.  Prentice. 
iCircuU  Courts  D.  Mirmesota,  Third  DtvUUm.    June  20, 1892.) 

Dbbd— Dbscription— Ploit. 

A  deed  described  the  land  conveyed  as  beginning  at  a  certain  rook  and  mnnlnff 
thence  one  mile  east,  one  mile  north,  one  mile  west,  and  one  mUe  soutb,  to  place  oi 
beginning,  and  also  stated  that  it  was  the  land  set  off  to  a  certain  Indian  under  a 
treaty  with  the  government.  The  Indian  had  previously  selected  his  land  as  '^a 
tract  one  mile  square,  the  exact  boundaries  of  which  may  be  defined  when  the 
surveys  are  made. "  After  the  deed  was  given,  the  Indian's  land  was  located  and 
patented  so  as  to  include  four  distinct  but  adjacent  parcels,  no  part  of  which  lay 
within  the  boundaries  named  in  the  deed.  Held,  that  the  deed  was  not  a  float,  but 
attached  to  the  described  lands,  and  in  the  absence  of  mistake  could  not  be  con- 
strued to  pass  title  to  any  of  the  patented  lands. 

In  Equity.     Bill  to  establish  title  to  lands.     Decree  for  complainants. 

Statement  by  Nelson,  District  Judge: 

This  action  was  begun  in  April,  1890,  by  the  Duluth  Storage  &  For- 
warding Company  and  the  Duluth  Street  Railway  Company  on  their 
own  behalf,  and  also  on  behalf  of  all  others  similarly  situated  with  refer- 
enca  to  the  subject  of  the  action  who  might  thereafter  come  in  and  be 
joined  as  parties  thereto.  The  lands,  of  which  those  in  controversy  are 
a  part,  were  patented  in  sev^ralty^  and  in  four  .distinct  but  adjacent 
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parcels,  by  the  United  States,  October  23,  1858,  to  one  Benjamin  Arm- 
strong and  three  other  relatives  of  the  Indian  chief  Buffalo.  Armstrong, 
having  succeeded  to  the  interest  of  the  other  patentees,  conveyed  an  un- 
divided one  half  of  the  entire  tract  to  Cash  &  Kelly,  October  22,  1859, 
and  the  other  undivided  half  to  John  M.  Oilman,  August  31,  1864. 
These  grantees,  and  those  claiming  under  them,  in  1870,  caused  the  en- 
tire tract  to  be  platted  into  town  lots,  about  2,600  in  number,  which  now 
lie  in  the  center  of  the  city  of  Duluth.  The  577  complainants  herein, 
who  are  about  two  thirds  of  all  the  present  owners  of  the  lots  so  platted, 
have,  as  to  their  respective  lots,  succeeded  to  the  interest  thus  acquired 
by  Cash  &  Kelly  and  Oilman,  and  unite  in  this  action  to  quiet  title 
against  the  defendant,  who  claims,  adversely  to  the  Oilman  title,  an 
undivided  half  of  the  entire  tract,  by  virtue  of  a  deed  from  Armstrong, 
made  prior  to  the  issuance  of  the  patent,  the  origin  of  which  adverse 
title  was  as  follows:  The  patents  to  Buffalo's  relatives  were  issued  in 
pursuance  of  the  following  clause  in  the  treaty  with  the  Chippewa  In- 
dians of  Lake  Superior,  signed  September  30,  1854: 

'*And  being  desirous  to  provide  for  some  of  his  connections,  who  have  ren- 
dered his  people  important  services,  it  is  agreed  tbat  the  chief  Buffalo  may 
select  one  section  of  land  at  such  place  in  the  ceded  territory  as  he  may  spe 
fit,  which  shall  be  reserved  for  that  purpose  and  conveyed  by  the  United 
States  to  such  person  or  persons  as  he  may  direct. " 

On  the  day  of  the  treaty,  Chief  Buffalo  appears  to  have  made,  under, 
the  foregoing  clause,  the  following  written  selection,  which,  in  Febru- 
ary, 1856,  was  filed  in  the  office  of  Indian  affairs: 

"I  hereby  select  a  tract  of  land  one  mile  square,  the  exact  boundary  of 
which  may  be  defined  when  the  surveys  are  made,  lying  on  the  west  shore  of 
St.  Louis  Bay,  Minnesota  territory,  immediately  above  and  adjoining  Minne- 
sota Point;  and  I  direct  that  the  patents  be  issued  for  the  same,  according  to 
the  above-recited  provisions,  to  Shaw*bwaw-skung  or  Benjamin  G.  Arm- 
strong, my  adopted  son,  to  Malhew  May-dway-gwon,  my  nephew,  to  Joseph 
May-dway-gwon  and  Anton  May-dway-gwon,  his  sons,  one  quarter  section  to 
each." 

September  17,  1855,.  the  May-dway-gwons  united  in  an  assignment 
to  Armstrong  of  all  their  interest  under  the  treaty.  September  11,  1856, 
Armstrong  executed  to  Prentice  the  deed  upon  which  he  bases  his  claim 
of  title.  It  is  a  quitclaim  deed  of  an  "undivided  one  half  of  all  the  fol- 
lowing described  piece  or  parcel  of  land  situate  in  the  county  of  St.  Louis 
and  territory  of  Minnesota,  and  known  and  described  as  follows,  .to  wit: 
Beginning  at  a  large  stone  or  rock  at  the  head  of  St.  Louis  River  Bay 
nearly  adjoining  Minnesota  Point;  commencing  at  said  rock  and  running 
east  one  mile,  north  one  mile,  west  one  mile,  south  one  mile,  to  the 
place  of  beginning, — and  being  the  land  set  off  to  the  Indian  chief  Buffalo 
at  the  Indian  treaty  of  September  30,  A.  D.  1854,  and  was  afterwards 
disposed  of  by  said  Buffalo  to  said  Armstrong,  and  is  now  recorded  with 
the  government  documents."  Concurrently  with  the  execution  of  this 
deed,  Prentice  and  Armstrong  joined  in  a  contract  reciting  that  the  lattef 
Imd  that  day  deeded  to  the  former  "a  certain  piece  of  land,"  describing 
it  substantially  as  in  the  deed,  and  agreeing   that  fo)r  ihd  cpnsideratipz^ 
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Prentice  was  to  furnish  Armstrong  such  money  and  provisions  as  might 
be  necessary  to  go  on  and  erect  a  house  on  said  land  and  live  thereon, 
and  to  assist  him  at  Washington  in  perfecting  his  title,  Armstrong  at  the 
same  time  agreeing  to  move  at  once  upon  and  occupy  the  land.  The 
government  survey  of  the  township  in  which  the  lands  in  controversy  lie 
was  not  made  until  the  year  1857.  The  large  rock  referred  to  in  the 
Prentice  deed  was  a  prominent,  natural  landmark,  and  is  well  identified 
by  the  evidence.  It  is  admitted  that  no  part  of  the  lands  finally  patented 
under  the  treaty  and  here  in  controversy  lie  within  the  square  mile  of 
land  running  east  and  north  of  said  rock. 

Wm,  W.  BiUaon,  {Geo.  B,  Young,  of  counsel,)  for  complainants. 

KUchdy  Cohen  Jc  Shaio,  John  F.  DiUon,  and  Elihu  Rooty  (Samud  B.  Clarke^ 
of  counsel,)  for  defendant. 

Nelson,  District  Judge,  (after  stating  the  facts,)  This  suit  is  brought  to 
establish,  as  against  the  defendant,  the  titles  derived  from  John  M.  Gilman, 
whose  immediate  grantors  were  Benjamin  Armstrong  and  wife,  under  a 
deed  dated  August  31 ,  1864,  The  defendant's  claim  must  stand  or  fall  un- 
der his  deed  from  Armstrong  and  wife,  dated  September  11, 1856.  If  the 
title  of  Gilman  is  sustained,  the  complainants  must  succeed,  as  they  all 
trace  title  through  him.  Armstrong's  title,  conveyed  by  this  deed,  is 
claimed  to  be  derived  under  a  treaty  with  the  Chippewa  Indians  in  1854 
'  at  I^a  Pointe  on  Madaline  island  in  Lake  Superior,  and  under  the  selection 
of  Chief  Buffalo,  according  to  the  provisions  of  the  treaty  and  appointment 
by  Buffalo  that  the  lands  selected  by  him  should  be  conveyed  by  the 
United  States  to  Armstrong  and  three  other  relatives.  The  interest  un- 
der the  treaty  of  the  three  relatives  was  assigned  September  17,  1855, 
to  Armstrong.  The  question  which  must  determine  the  rights  of  the 
parties  to  this  controversy  has  been  before  this  court  in  several  ejectment 
suits  brought  by  this  defendant  against  persons  claiming  under  Oilman, 
(see  20  Fed.  Rep.  819;  43  Fed.  Rep.  270;)  and  in  one  instance  a  case 
was  reviewed  by  the  supreme  court  of  the  United  States  and  the  con- 
struction by  this  court  of  the  deed  from  Armstrong  to  Prentice  aflBrmed. 
Prentice  v.  Steams,  113  U.  S.  435,  5  Sup.  Ct.  Rep.  547.  It  is  true,  ad- 
ditional testimony  is  taken  in  this  suit  by  the  parties  under  objections 
from  each.  The  objections  noted  by  the  defendant  to  the  testimony  of 
Messrs.  Ray,  Carey,  McFarland,  and  others  are  overruled.  I  am  inclined 
to  think  this  evidence  is  relevant.  The  admission  of  traditionary  evi* 
dence  in  cases  of  boundary  is  admissible,  and  Chief  Buffalo's  selection 
under  the  treaty  was  a  matter  of  peculiar  interest  to  the  people  in  gen- 
eral who  were  about  to  make  or  had  made  settlement  upon  government 
land  in  that  locality,  and  so  the  declarations  made  by  Chief  Buffalo  be- 
fore his  death,  and  those  of  Armstrong  to  the  persons  camping  with  him 
at  Endion,  are  admissible,  the  former  as  tending  to  show  that  the  Buf- 
falo selection  lays  east  of  the  large  rock  mentioned,  and  the  latter  being 
relevant  as  also  tending  to  show  that  it  did,  and  that  Armstrong  fully 
recognized  this  location,  and  that  the  deed  from  him  to  the  defendant 
of  September  11,  1856,  was  intended  to  convey  an  undivided  one  half 
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of  a  described  mile  square  lying  east  of  the  large  rock,  just  as  it.  states. 
The  written  contract  between  the  parties  contemporaneous  with  the  deed 
is  also  admissible  as  throwing  some  light  on  the  intention  of  the  parties 
when  the  deed  was  executed.  I  am  also  inclined  to  the  opinion  that 
the  documentary  evidence  from  the  land  department  at  Washington 
showing  the  correspondence  between  officials  of  the  Indian  and  land  de- 
partment are  admissible;  but,  giving  full  weight  to  such  testimony,  it  can- 
not overthrow  the  conclusion  which  the  court  must  reach  from  a  consid- 
eration of  all  the  evidence  in  the  suit.  The  argument  of  the  defendant's 
counsel  is  based  upon  the  theory  urged  in  the  ejectment  suits  that  the 
interest  conveyed  by  Armstrong  to  Prentice  was  in  the  nature  of  a  float 
to  attach  to  any  land  afterwards  patented  under  the  treaty,  and  not  to  a 
specific  tract.  This  view  of  the  case  has  never  been  adopted  by  this 
court,  and  it  was  held  adversely  to  the  defendant  in  the  case  before  the 
supreme  court  of  the  United  States.  But  it  is  urged  that  there  was  a 
mistake  in  the  east  and  west  lines  as  described  in  the  Prentice  deed,  and 
that  there  should  be  a  reversal  of  these  lines  by  this  court,  which,  if 
done,  would  inclade  a  large  tract  of  the  land  claimed  by  the  complain- 
ants. The  witness  Ellis,  who  drew  the  deed,  testifies  that  he  inserted 
the  starting  point  and  the  boundaries  given  him  by  Armstrong,  and 
Armstrong  himself  testifies  that  he  dictated  the  description  by  boundaries 
to  Prentice,  and  I  can  find  no  evidence  showing  that  there  was  a  mis- 
take in  the  specific  boundaries.  On  the  contrary,  if  we  are  right  in  the 
conclusion  from  the  evidence,  Armstrong  expected  to  acquire  under  the 
treaty  the  square  mile  lying  east  and  north  of  the  large  rock,  and  that 
is  all  the  land  he  claimed.  There  are  many  minor  points  urged  by  the 
defendant's  counsel,  but,  in  the  view  taken  by  the  court,  none  of  them, 
if  decided  in  favor  of  the  defendant,  would  bar  the  relief  claimed  in  the 
complaint.     Decree  ordered  for  the  complainants. 


Gbaves  v.  Davenport  d  ci. 
(THstriet  Court,  N.  D.  JlUnoU.    June  8, 1809.) 

1,  Witnesses— Cbbdibilitt—Asvbrss  Pabtt  as  Witness. 

A  complainant  who  has  oaUed  defendants  as  his  witnesses  is  bound  by  what  they 
sav,  and  cannot  ask  the  court  to  disbelieve  them,  or  to  infer  that  they  have  testified 

laiBeij  • 

9.  Husband  and  Wife— Pbohissort  Note— Considbbation. 

A  wife  gave  to  her  husband  $1,100  inherited  by  her,  with  which  he  bought  a  farm. 
He  afterwards  sold  the  farm,  and  with  the  proceeds  bouf^ht  another  farm.  When 
he  wished  to  sell  the  second  farm  his  wife  refused  to  join  in  the  deed  unless  some 
provision  was  made  for  her  monev,  which  he  had  had  for  18  years,  whereupon  he 
gave  her  his  note  for  $8,000.  HeuZ,  that  the  note  was  given  for  ja  good  considera- 
tion. 

a  Pabent  and  Child— Compensation  fob  Sebvioes. 

Where  a  son  works  falthf uUv  for  his  father  on  a  farm  for  10  years  after  his 
majority,  his  services  are  a  good  oonsideration  for  the  father's  promise  to  pay  him 
$5,042. 

v.SOF.no.ll — ^56 
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4.  Fbaudulent  Convbtahces— Evidence— Coxspiraot. 

In  part  consideration  of  a  conveyance  by  a  father  to  his  son,  the  son  agreed  to 
assume  and  pay  a  debt  due  to  his  mother.  He  thereupon  mortgaged  his  land  to  his 
mother's  brother  for  the  necessary  amount,  receiving  from  the  brother  a  check  on 
a  bank,  in  which  were  no  funds  to  pay  it.  The  check  was  given  to  the  mother  in 
payment  of  her  claim,  and  she  afterwards  exchanged  it  for  her  brother's  note. 
The  father  was  at  the  time  bankrupt,  but  the  other  parties  had  no  knowledge  of 
that  fact.  Held,  that  the  way  in  which  the  debt  was  paid  was  not  sufficient  to  show 
a  conspiracy  to  defraud  the  father's  creditors. 

In  Equity.  Bill  by  Amos  C.  Graves,  assignee  in  bankruptcy  of 
Theron  Davenport,  against  Josephus  Davenport,  Deborah  Davenport, 
and  Coe  Swartout,  to  set  aside  certain  conveyances  on  the  ground  of 
fraud. 

Charles  Wheaton,  for  complainant. 

H,  H.  Cody  and  Mark  Bangs ^  for  defendants. 

Blodgett,  District  Judge.  This  is  a  bill  in  equity  by  the  assignee  of 
Theron  Davenport,  a  bankrupt,  seeking  to  set  aside  certain  conveyances 
of  real  and  personal  property  made  by  the  bankrupt  to  the  defendants 
Josephus  Davenport  and  Deborah  Davenport,  on  or  about  the  6th  day 
of  November,  1877.  It  appears  from  the  proof  that  on  the  6th  day  of 
November,  1877,  the  said  Theron  Davenport,  who  was  then,  in  fact,  in- 
solvent, made  to  his  son,  the  defendant  Josephus  Davenport,  a  convey- 
ance of  a  farm  situated  in  Kane  county,  111.,  containing  about  348  acres 
of  land,  for  the  nominal  or  expressed  sum  of  $18,928, and  that  he  also  at 
the  same  time,  made  to  the  said  Josephus  a  bill  of  sale  of  most  of  the  live 
stock  and  farming  implements  upon  said  farm,forthe  expressed  considera- 
tion of  $3,800.  The  assignee  seeks  by  this  bill  to  set  aside  this  convey- 
ance, on  the  ground  that  it  was  fraudulent  as  against  the  creditors  of 
Theron  Davenport,  the  bankrupt. 

The  evidence  in  the  case  is  meager,  in  many  respects  fragmentary,  but 
the  following  facts  may  be  said  to  be  clearly  established  by  it:  The 
bankrupt,  Theron  Davenport,  had  been,  for  several  years  prior  to  the 
transfer  in  question,  in  possession  of  the  farm.  His  son,  Josephus,  who 
at  the  time  of  the  transfer  was  about  32  years  old,  had  resided 
with  him  from  the  time  he  reached  his  majority,  had  devoted  him- 
self faithfully  to  managing  and  conducting  the  affairs  of  the  farm, 
with  no  special  understanding  between  himself  and  his  father  as  to 
the  amount  which  he  was  to  receive  for  his  services,  except  that  the 
father  had  frequently  assured  Josephus  that  he  would  do  well  by  him 
if  he  would  stay  with  him  and  carry  on  the  farm.  For  10  or  12 
years  before  the  transaction  the  bankrupt,  Theron  Davenport,  had 
been  engaged  in  buying  and  selling  cattle,  and  trading  in  live  stock 
generally,  having  given  but  little,  if  any,  attention  to  the  affairs  of  his 
farm.  He  was  in  good  credit,  and  generally  reputed  and  believed  to 
be  a  man  of  ample  means.  But  for  some  time  before  the  transfer 
of  the  farm  to  Josephus,  Josephus  had  been  importunate  to  have  the 
amount  which  was  due  him,  or  which  he  was  to  receive  for  his  serv- 
ices, determined,  and  for  a  settlement  with  his  father;  but  his  ap- 
plications in   that  regard  had    been   deferred   and   postponed  by  the 
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father  by  one  excuse  and  another  nntil  finally,  just  previous  to  the 
transfer,  he  proposed  to  Josephus  to  convey  to  him  the  farm,  which 
was  then  subject  to  a  mortgage  of  $3,000,  in  full  satisfaction  of  what 
he  owed  Josephus  for  his  services,  which  they  had  adjusted  a  few  days 
previously  at  $5,042,  and  that  he,  Josephus,  should  pay  enough  money 
to  liquidate  and  pay  a  claim  which  was  held  by  the  defendant  Deb- 
orah Davenport,  the  wife  pf  the  bankrupt,  against  her  husband,  amount- 
ing, including  interest,  to  $5,885.83,  and  (bat  he  would  assume  and 
pay  the  $3,000  incumbrance  upon  the  farm;  thus  making  the  pur- 
chase price  for  the  farm,  as  above  stated,  $13,927.83,  which  was 
equivalent  to  about  $40  per  acre  for  the  land.  At  the  same  time  the 
bankrupt  made  a  bill  of  sale  to  the  defendant  Josephus  of  most  of 
the  live  stock  and  farm  implements  upon  the  farm,  the  consideration 
for  which  was  an  agreement  on  the  part  of  Josephus  to  pay  certain 
indebtedness  of  his  father's,  for  which  he,  Josephus,  was  holden  as 
surety,  amounting  to  $3,800. 

The  bankrupt  Taw,  as  it  stood  at  the  time  of  this  transaction,  re- 
quired that,  in*  order  to  entitle  the  assignee  to  recover  back  any  pay- 
ments or  property  transferred  on  the  ground  that  it  was  a  fraudulent 
preference  or  a  fraudulent  transfer,  the  person  receiving  the  preference 
or  transfer  should  know  that  the  grantor  was  insolvent,  and  that  the 
conveyance  or  payment  was  made  in  fraud  of  the  provisions  of  the 
bankrupt  act. 

In  support  of  the  allegations  of  the  bill  the  complainant  relies  main- 
ly upon  the  testimony  of  the  bankrupt  and  the  two  defendants  Josephus 
and  Deborah  Davenport.  He  has  called  upon  them  to  testify,  and 
made  them  his  witnesses  in  that  behalf.  The  defendant  Josephus 
testifies  that  he  did  not  know  at  the  time  he  received  this  property 
that  his  father  was  insolvent,  or  that  he  owed  any  other  debts  than 
those  which  were  canceled  or  provided  for  under  this  transaction. 
That  he  supposed  that  by  this  transaction  his  father  virtually  provided 
for  the  payment  of  all  his  indebtedness;  that  his  father  kept  no  books, 
and  that  he  was  not  aware  that  he  was  involved  in  debt.  The  de- 
fendant Deborah  Davenport  testifies  that  she  did  not  know  that  her 
husband  was  involved  in  debt.  She  supposed  that  all  the  indebted- 
ness he  had  was  what  he  owed  to  herself  and  her  son,  and  she  had  no 
idea  of  any  other  indebtedness.  She  was  laboring  under  the  belief  that 
he  was  in  prosperous  and  independent  circumstances,  aside  from  his  in- 
terest in  the  farm.  This  testimony  is  attacked  by  the  complainant's 
counsel  upon  the  ground  that  it  is  improbable  and  incredible  that  these 
two  witnesses,  bearing  the  close  relation  they  did  to  the  bankrupt,  should 
not  have  known  more  about  his  affairs  than  they  testified  they  actually 
did.  I  do  not  think,  in  the  light  of  the  testimony  of  these  witnesses, 
that  their  ignorance  in  regard  to  the  extent  to  which  he  was  involved  in 
debt  is  improbable,  or  unworthy  of  belief.  The  bankrupt  was  a  trader, 
engaged  in  the'  buying  and  selling  of  live  stock  away  from  his  farm, 
kept  no  books  to  which  either  his  wife  or  his  son  had  access,  and  made 
no  disclosures,  as  the  proof*  shows^  to  them-  of  his  finauoial  condition. 
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The  son  was  employed  upon  the  farm,  took  no  part  in  the  '-ailing  in 
live  stock  by  his  father,  and  had  no  occasion,  therefore,  to  beconie  fa- 
miliar with  the  financial  condition  of  his  father  growing  ont  of  his  deal- 
ings. There  is  no  presumption  that  the  bankrupt  disclosed  his  financial 
condition  to  his  wife,  and  nothing  in  the  record  contradicts  her  denial 
of  the  fact  that  she  did  not  know  of  his  insolvency.  The  only  testimony 
wliich  complainant  has  introduced,  aside  from  that  of  the  defendants 
Josephus  and  Deborah,  which  tends  to  charge  either  of  them  with  any 
knowledge  of  the  insolvency  of  the  bankrupt,  is  that  of  oneFarren,  who 
testified  to  a  conversation  had  with  Josephus  about  the  time  of  the  ad- 
judication of  bankruptcy,  in  which  Josephus  said,  or  in  which  he  says 
that  Josephus  stated,  that  his  father  had  been  insolvent  three  or  four 
years.  This  witness  is  wholly  contradicted  by  Josephus  Dayenport, 
and,  with  the  improbability  of  his  having  made  such  a  statement  to  a 
comparatively  entire  stranger,  I  am  inclined  to  believe  that  Davenport's 
statement  is  true.  Aside  from  this,  however,  this  testimony  of  Farreu, 
it  seems  to  me,  should  be  excluded  from  the  consideration  of  the  court 
on  the  ground  that  this  complainant,  having  called  Jasephus  Davenport 
to  testify,  cannot  be  allowed  to  impeach  his  testimony.  In  this  con- 
nection I  may  also  add  that  the  complainant,  having  called  both  Josephus 
and  Deborah  to  testify  in  the  case,  and  presented  them  as  reliable  wit- 
nesses, is  bound  by  what  they  say,  and  cannot  ask  the  court  to  disbe- 
lieve them,  or  to  infer  that  they  have  testified  falsely,  and  that  they  must 
have  had,  as  is  insisted  by  complainant,  actual  knowledge  of  Therou 
Davenport's  insolvency.  I  am  therefore  quite  clear  that  the  complain- 
ant has  failed  to  prove  that  either  of  these  defendants  knew  of  the  in- 
solvency of  Theron  Davenport  at  the  time  they  received  payment  in  full 
upon  their  respective  demands  against  him. 

The  complainant  insists  further,  however,  in  regard  to  this  feature  of 
the  case,  that  the  bankrupt  was  not  indebted  to  his  wife,  Deborah 
Davenport,  and  that,  therefore,  the  payment  to  her  was  fraudulent. 
The  proof  shows  that  soon  after  the  marriage  of  Theron  and  Deborah 
Davenport  she  received  from  her  grandfather's  estate  about  the  sum  of 
$X)100,  which  she  gave  over  to  her  husband,  to  be  used  in  the  purchase 
of  a  farm.  This  occurred  about  1860.  A  farm  was  purchased,  and 
after  about  10  years  it  was  sold,  and  with  the  proceeds  another  farm 
was  purchased.  After  a  few  years  Theron  Davenport  wished  to  sell 
the  second  farm,  and  his  wife  then  declined  to  sign  a  deed  releasing 
her  dower  and  homestead  right  in  that  farm,  unless  some  provision  was 
made  for  her  money,  as  she  called  it,  which  had  been  invested  in  the 
original  farm;  and  at  that  time,  as  the  consideration  of  her  signing 
the  deed  of  the  second  farm,  he  gave  her  a  note  for  $3,000,  which 
represented  the  original  $1,100,  and  about  18  years' interest.  The  farm 
now  in  question  was  purchased  with  the  proceeds  of  the  second  farm,  and 
Mrs.  Davenport  had  continued  to  hold  this  note,  which,  by  its  terms, 
was  due  one  day  after  date,  and  drew  interest  at  the  rate  of  10  per 
cent,  per  annum  until  the  transaction  between  her  husband  and  son 
on  the  6th  of  November.     In  the  light  of  the  Illinois  authorities,  I 
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think  this  note  was  given  upon  a  good  consideration,  as  between  Mr. 
and  Mrs*  Davenport.  He  had  had  her  money,  and  there  was  an  obliga- 
tion on  his  part  to  recognize  her  right  to  a  substantial  interest  in  the 
property  which  had  grown  up  from  the  investment  of  her  money.  So 
that  when  she  demanded  a  recognition  of  her  right  in  1868,  at  the 
time  the  second  farm  was  sold,  I  have  no  doubt  that  it  was  entirely 
competent  for  him  to  do  so,  and  made  the  note  for  $3,000  to  his 
wife  a  good  and  binding  obligation.  The  Illinois  cases  referred  to 
are  McLaurie  v.  Partlau),  53  111.  341;  Bridgfard  v.  Ridddl,  65  111.  261. 
But  aside  from  this,  the  proof  also  shows  that  she  declined  to  sign  the 
deed  for  the  second  farm,  and  release  her  dower  and  homestead  rights, 
except  on  condition  that  he  should  give  her  this  note,  and  that,  of  it- 
self, would  make  a  sufficient  consideration.  Yazd  v.  Palmer^  81  HI. 
83;  Mediiker  v.  Banebrake,  108  U.  8.  66,  2  Sup.  Ct.  Rep.  351. 

It  is  also  contended  that  nothing  was  due  from  the  bankrupt  to  his 
son,  Josephus,  at  the  time  of  the  sale  of  the  farm,  and  that,  therefore, 
the  pretended  allowance  of  $5,042  on  the  purchase  money  for  Josephus' 
service  was  fraudulent.  I  think,  however,  the  proof  shows  that  the 
son  had  rendered  faithful  and  meritorious  service  for  his  father  for  up- 
wards of  10  years;  that  the  amount  agreed  upon  between  himself  and 
the  father  was  not  extravagant,  under  the  circumstances,  and  shows 
no  evidence  of  a  fraudulent  intent. 

Much  is  said  in  the  briefs  and  argument  of  counsel  for  the  complain- 
ant in  regard  to  the  way  in  which  the  claim  of  Mrs.  Davenport  was 
paid.  The  proof  shows  that  Josephus  understood  when  he  agreed  to 
take  the  farm  on  the  terms  proposed  by  his  father  that  he  was  to  raise 
money  enough  to  settle  the  claim  of  his  mother  against  his  father;  that 
his  expectation  was  to  raise  this  money  by  a  mortgage  upon  the  farm, 
and  he  had  started  for  Aurora  to  make  negotiations  for  that  purpose, 
when  he  met  the  defendant,  Coe  Swartout,  and  on  mentioning  to  Swart- 
out  the  purpose  of  his  visit  to  Aurora,  Swartout  at  once  proposed  to 
loan  the  money  necessary  to  pay  the  debt  to  Mrs.  Davenport,  and  take 
a  mortgage  upon  the  farm.  Swartout  is  the  brother  of  Mrs.  Davenport, 
and,  as  the  proof  shows,  was  reputed  and  believed,  both  by  Mrs.  Daven- 
port and  Josephus,  to  be  a  man  of  quite  independent  means,  a  farmer  re- 
siding in  Seneca  county,  N.  Y.,  with  means  to  the  extent  of  $30,000  or 
over.  Josephus  accepted  this  proposition  made  by  Swartout,  and  a  mort- 
gage was  made  to  Swartout  upon  the  farm  to  secure  the  sumof$5, 885. 83, 
being  the  amount  due  Mrs.  Davenport  from  her  husband,  and  Jpsephus 
received  from  Swartout  $1,400  in  money,  and  a  check  upon  a  bank  in 
Ovid,  Seneca  county,  N.  Y.,  for  $4,485.83.  Josephus  then  passed 
over  to  hie  father,  Theron,  the  check  and  the  money  he  had  received 
from  Swartout,  and  Theron  delivered  them  to  his  wife,  and  took  up  his 
note.  Subsequently  an  arrangement  was  made  between  Swartout  and 
Mrs.  Davenport  by  which  she  surrendered  the  check  to  him,  and  took 
his  note  for  the  $4,485.83,  payable  six  years  after  date,  with  interest 
at  8  per  cent,  per  annum.  Tbe  complainant  has  introduced  testimony 
tending  to  prove  that  Swartout  was  not  a  money  lender,  and  had  no 
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money  in  the  bank  on  which  this  check  was  drawn,  and  not  sufficient 
means  at  hand  with  which  to  have  made  good  the  check  at  the  bank. 
This  question  has,  however,  it  seems  to  me,  become  wholly  immaterial, 
and  is  really  eliminated  from  the  controversy  by  the  fact  that  the  check 
was  surrendered,  and  Mrs.  Davenport  took  in  lieu  thereof  the  note  of 
Swartout,  with  which  she  was  entirely  satisfied.  It  is  insisted  on  the 
part  of  the  complainant  that,  taken  altogether,  the  transaction  between 
the  bankrupt  and  his  wife  and  son,  and  the  transaction  between  the  son 
and  Swartout,  and  Swartout  and  Mrs.  Davenport,  shows  a  conspiracy 
on  the  part  of  these  parties  to  defraud  the  creditors  of  Theron  Daven- 
port. It  is  suflficient,  however,  I  think,  to  say  that  these  parties,  who 
have  been  examined  as  witnesses,  all  deny  any  such  conspiracy,  deny 
that  they  knew  there  were  any  creditors  to  be  defrauded,  and  deny 
any  bad  faith  in  any  of  the  transactions  which  are  attacked  by  the 
bill.  And  whatever  may  have  been  the  purpose  of  Theron  Davenport 
in  making  the  conveyance  to  his  son,  the  case,  as  I  have  already  said, 
entirely  lacks  proof  of  any  knowledge  on  the  part  of  the  son  or  wife 
of  a  fraudulent  intent  on  the  part  of  the  bankrupt.  With  regard  to 
the  sale  of  the  personal  property  by  the  bankrupt  to  Josephus,  the 
evidence  is  clear,  and  I  may  say  undisputed,  that  Josephus  was 
responsible  as  surety  on  his  father's  paper  for  the  full  amount  of  $3,800; 
that  the  property  probably  would  not  have  sold  for  more  than  that 
amount,  and  it  is  doubtful,  I  think,  if  it  would  have  brought  the 
amount  for  which  Josephus  was  liable.  He  agreed  to  take  the  property 
and  pay  these  debts,  as  he  supposed,  thereby  relieving  his  father  from 
all  indebtedness,  and  he  has  paid  the  debts  as  he  agreed.  The  trans- 
action does  not,  as  it  seems  to  me,  show  any  evidence  of  fraudulent 
intent,  so  long  as  there  is  no  proof  of  any  knowledge  of  the  father's  in- 
solvency. For  these  reasons  I  am  of  opinion  that  the  complainant  has 
not  made  out  a  case  by  the  proof  which  entitles  him  to  have  this  con- 
veyance set  aside,  and  that  the  bill  should  be  dismissed  for  want  of 
equity* 


Johnston  v.  Canadian  Pac.  Ry.  Co. 
(CircuU  Court,  D.  VemumL    Jnne  20, 1892.) 

L  Master  and  Sbrtakt—Nbguosnos— Railway  Brasbkav. 

The  mere  starting  of  a  freight  train  unexpectedly  to  a  brakeman,  who  is  thereby 
thrown  from  the  rear  car,  is  not  actionable,  unless  such  starting  was  suddenly, 
violently,  or  negligently  done. 
2.  Same— Incompetent  Coxduotor—Pleading. 

A  brakeman,  suing  for  personal  injuries  alleged  to  result  from  the  known  incom- 
petency of   the  oonductor,  need  not  set  out  the  particulars  of  the  oondoctor*fl 
incompetency. 
8.  Same— ^IMITATION  op  Actions— CJonflict  of  Laws. 

In  an  action  in  Vermont  by  a  railway  brakeman  against  the  company  for  per- 
sonal injuries  occasioned  in  the  province  of  Quebec,  Can.,  defendant  in  its  pleas 
set  out  ^a  general  law  of  the  province  of  Quebec,"  **that  all  suits  for  any  damage 
or  injury  sustained  by  reason  of  the   railway  shall  be  instituted  within  13 
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months. "  Held,  that  this  was  a  mere  general  statute  of  limitations,  and  as  the 
right  of  action  is  given  by  the  common  law,  and  not  by  the  statute,  the  statute  of 
limitations  of  Vermont  should  govern. 

At  Law,  Action  by  William  Johnston  against  the  Canadian  Pacific 
Railway  Company  to  recover  for  personlEd  injuries.  Heard  on  demurrers, 
pleas,  and  replication. 

Gilbert  A.  Dam,  for  plaintiff. 

Jod  C.  Baker^  for  defendant- 

Wheeler,  District  Judge.  The  plaintiff  has  declared  in  two  counts, 
— one  for  being  thrown  from  the  rear  car  of  a  freight  train  of  the  defend- 
ant, where  he  had  been  placed  as  a  brakeman,  under  the  caboose  which 
had  been  detached  and  was  following  slowly,  by  the,  to  him,  unex- 
pected starting  forward  of  the  train  ordered  by  the  conductor  represent- 
ing the  defendant;  the  other  for  being  so  thrown  through  incompetency 
and  unfitness  of  the  conductor,  known  before  to  the  defendant.  To  these 
counts  the  defendant  has  pleaded  the  statute  of  limitations  of  the  prov- 
ince of  Quebec,  in  which  the  cause  of  action  accrued,  of  one  year  upon 
such  causes  of  action,  both  with  and  without  alleging  residence  of  the 
plaintiff  in  that  province.  The  plaintiff  has  traversed  the  residence  in 
those  pleas  alleging  it,  and  demurred  to  those  not  alleging  it;  and  the 
defendant  has  demurred  to  the  traverse.  The  demurrers  reach  back  to 
the  first  defect  in  the  pleadings,  and  bring  in  question  the  sufficiency  of 
the  declaration,  and  the  operation  of  this  statute. 

The  gist  of  this  action  is  negligence;  and,  although  the  starting  for- 
ward of  the  train  is  alleged  to  have  been  done  by  direction  of  a  repre- 
sentative of  the  defendant,  it  is  not  alleged  to  have  been  done  suddenly, 
or  violently,  or  negligently,  otherwise  than  as  it  is  alleged  to  have  been 
done  unexpectedly  to  the  plaintiff.  Therefore  nothing  actionable  is  al- 
leged in  the  first  count,  unless  a  brakeman  at  the  top  of  the  rear  car  of 
a  freight  train  is  entitled  to  notice  before  the  train  is  started  forward, 
and  to  start  it  unexpectedly  would,  of  itself,  if  injurious  to  him,  be  ac- 
tionable. But  freight  trains  must  necessarily  be,  at  times,  slowed  up 
and  started  up;  and,  if  carefully  done,  the  starting  up  would  furnish  no 
ground  of  action,  although  done  unexpectedly  to  such  a  brakeman. 
The  first  count  fails,  therefore,  to  set  out  any  actionable  negligence, 
either  in  doing  what  should  not  have  been  done  or  in  negligently  doing 
what  was  done. 

To  furnish  competent,  fit  conductors,  or  those  reasonably  supposed  to 
be  such,  was  a  duty  resting  on  the  defendant.  Railway  Co,  v.  McDanielSy 
107  U.  S.  454,  2  Sup.  Ct.  Rep.  932.  The  second  count  sets  forth  a 
failure  to  fulfill  this  duty,  and  an  injury  to  the  plaintiff  through  that. 
The  particulars  of  the  incompetency  or  unfitness  are  not  set  out.  That 
they  should  be  is  argued  to  be  necessary,  because  actionable  negli- 
gence must  be  set  out.  But  the  negligence  of  the  conductor  is  not  what 
is  actionable;  that  of  the  defendant,  in  placing  such  a  conductor  over  the 
plaintiff,  is.  The  conductor  was  an  instrument  whose  defects  need  not 
be  with  paiticularity  described.     Barber  v.  Essex^  27  Vt.  62.      Besides 
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this,  his  inoompetency  and  unfitness  may  be  understood  to  relate  to 
starting  up  a  train  unexpectedly  to  brakemen  situated  as  the  plaintiff  is 
alleged  to  have  been.     This  count  seems  to  be  sufficient. 

That  the  statutes  of  limitation  of  the  forum,  and  not  those  of  the 
place,  generally  prevail,  is  notj  and  could  not  well  be,  disputed. 
M'Elmoyle  v.  Cohen,  13  Pet.  812.  But  that  the  effect  of  the  law  of  the 
province  is  to  give  a  cause  of  action  for  a  year  only,  as  some  contracts 
do,  is  urged.  ROdUfbarger  v.  Inmra7u:e  Co.,  7  Wall.  386.  The  action, 
however,  is  founded  upon  the  common  law,  which  is  understood  to  pre- 
vail everywhere,  and  not  upon  any  peculiar  law  of  the  place,  which 
would  have  to  be  pleaded.  The  statute  relied  upon  is  set  out  in  the 
pleas  as  ''a  general  law  of  the  said  province  of  Quebec,"  'Hhat  all  suits, 
for  any  damage  or  injury  sustained  by  reason  of  the  railway,  shall  be 
instituted  within  twelve  months  next  after  the  time  that  such  supposed 
damage  is  sustained,  and  not  afterwards."  This  seems  to  be  an 
ordinary  statute  of  limitation,  not  affecting  the  cause  of  action  in  any 
way,  hut  only  the  time  within  which  a  suit  upon  it,  in  the  courts  where 
the  law  prevails,  must  be  brought.  The  pleas  are  thierefore  bad  here. 
Bad  pleas  would  be  good  enough  for  a  bad  declaration,  but  as  one 
count  in  this  declaration  is  good,  aiid  the  pleas  profess  to  answer  both, 
the  demurrer  to  the  pleas  must  be  sustained;  and,  as  a  bad  replication 
is  good  enough  for  a  bad  plea,  the  demurrer  to  the  replication  must  be 
overruled.  Demurrer  to  pleas  sustained,  and  those  pleas  adjudged  in- 
suffident.     Demurrer  to  replication  overruled* 


CoLOBADO  Cent.  C!onbolidatbd  Mnr.  Co.  «•  Tobgk. 

(Cfrcutt  CwiH  cf  AppecOB,  Bighth  Circuit,    Ifay  ft,  ISOSl) 
V0.4SL 

1.  Mnm  AHD  Hiiairo— Bjsctmbnt— DxFSNSBS. 

In  ejectment  for  a  mining  claim,  the  issue  raised  by  the  pleadings  was  whether 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  an  alleged  vein  having  its 
apex  within  his  location,  after  the  same  had  passed  under  the  side  lines  of  an  ad- 
Joining  claim.  Heldt  that  it  was  not  a  change  of  the  issne  to  defend  upon  the 
ground  that  both  parties  had  the  apex  of  separate  veins  within  the  boundaries  of 
their  claims,  which  veins,  in  descending,  became  united  within  the  side  Unes  of 
defendant's  claim :  and  that  therefore  defendant  was  entitled  to  hold  all  of  the  vein 
from  the  point  of  Junction  downward. 

S.  Sams— INCON8I8TBNT  Dbfbnsss, 

Defendant  was  also  entitled  to  set  up  that  the  alleged  vein,  having  Its  outcrop  Ib 
plaintiff's  claim,  was  not  a  separate  and  independent  vein,  but  simply  one  of  numer- 
ous ore  channels,  which  together  formed  one  broad  lode  having  its  apex  partly  in 
plaintiff's  and  partly  in  defendant's  claim;  and  it  was  immaterial  that  these  de- 
fenses were  inconsistent  in  the  sense  that  proof  of  one  was  necessarily  disproof  of 
the  other,  for  in  ejectment  defendant  may  set  up  anything  tending  to  disprovs 
plaintiff's  general  claim  of  ownership  and  right  of  possession. 

S.  Bamb— Adjoinino  Claims— FoLix>wiva  Vsnirs. 

The  right  of  a  mine  owner,  under  Kev.  St.  S  2833.  to  foUow  a  vein  whose  apex  lies 
within  the  boundaries  of  his  claim  beyond  the  vertical  side  lines  thereof  and  within 
the  lines  of  other  claims,  is  not  confined  to  cases  in  which  the  claim  thus  entered* 
is  held  under  a  Junior  patent  or  certiiioate,  and  the  reUtlvs dates  of  the  patento  sf 
oertifioates  are  ImmateriaL 
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^  Baxb. 

Where  a  yein  upon  which  a  location  rests,  after  being  followed  for  a  considerable 
distance,  forks  and  passes  out  through  the  side  line  of  the  location,  so  cuat  the  out- 
crop of  one  fork  is  on  an  adjoinlog  claim,  this  whole  fork  belongs  to  the  owner  of 
the  latter  claim. 
6b  Bame— Ejectment— Vbrdiot—Dbscriptioh. 

In  ejectment  to  recover  a  mining  vein  the  oomplaint  described  the  premises  as 
**so  much  of  said  Aliunde  Tunnel  Lode  No.  2  mining  claim  and  premises  as  lies 
beneath  the  depth  of  300  feet  beneath  the  surface  of  the  ground,  north  of  the  north 
side  line  of  said  Aliunde  Tunnel  Lode,  carrying  said  north  line  down  vertically, 
and  from  thence  on  the  pitch  of  said  lode  northwestwardly,  and  measuring  thence 
along  the  line  of  said  Aliunde  Tunnel  Lode  No.  2,  a  distance  of  600  feet  next  west  of 
the  northeast  line  of  said  claim.  ^  JETe/d,  that  a  verdict  in  favor  of  plaintiff  f or  ** the 
lode  and  premises  described  in  the  complaint**  described  the  premises  with  suffi- 
cient accuracy. 

6b  Same— JuDOMBNT— Appeal. 

The  fact  that  the  court  in  entering  final  Judgment  did  not  award  to  plaintiff  all 
the  premises  to  which  he  was  entitled  under  the  verdict,  affords  no  ground  of  com- 
plaint to  defendant. 

T.  Appeal— Presumptions. 

Where  the  jury,  after  retiring,  are  recalled  at  their  own  request,  and  given  addi- 
tional instructions,  in  the  absence  of  counsel,  and  there  is  no  showing  as  to  the  rea- 
sons for  such  absence,  or  whether  any  efforts  were  made  to  secure  their  presence, 
it  will  be  presumed  on  appeal  that  the  court  acted  with  regularity  and  propriety. 


In  Error  to  the  Circait  Court  of  the  United  States  for  the  District  of 
Colorado.     Affirmed. 

Statement  by  Thayeb,  District  Judge: 

This  was  an  action  at  law,  brought  by  the  defendant  in  error  to  recover 
possession  of  a  mining  lode  or  vein  known  as  the  *^  Aliunde  Tunnel  Lode 
No.  2y"  situated  in  the  Argentine  mining  district,  Clear  CreeiiL  county, 
state  of  Colorado.  The  plaintiff  in  error,  who  was  defendant  in  the  lower 
court,  is  the  owner  and  is  in  possession  of  three  mining  claims  known 
respectively  as  the  "Colorado  Central,"  the  "Subtreasury  "  and  the  "Col- 
orado Central  Extension"  claims.  The  Aliunde  claim  belongs  to  the  de- 
fendant in  error,  and  adjoins  the  Colorado  Central  claim  on  the  south, 
and  at  its  northern  end  also  abuts  against  the  Subtreasury  claim.  The 
accompanying  diagram  (plat  B)  shows  with  sufficient  accuracy  the  rela- 
tion of  the  several  claims  to  each  other,  their  general  direction,  and  the 
manner  in  which  they  adjoin,  and  in  some  places  overlap  on  the  surface 
of  the  earth. 


/A^. 


VVN^ 


^' 


/ 


^^fco»^«>0"efciwiAtr~~:^ 


Digitized  by 


Google 


890 


INDERAL  BEPOBTEB,  Vo\.  50. 


The  region  of  country  where  these  daims  are  laid  is  mountainous,  and 
the  surface  is  broken  to  a  considerable  extent  by  ridges  and  ravines. 
As  a  general  rule  the  granite — or,  as  it  is  usually  termed,  the  "country 
rock  " — in  which  the  ore  fissures  are  found  lies  from  50  to  100  feet  be- 
low the  surface  of  the  earth,  and  is  covered  to  that  depth  with  a  slide  or 
wash  from  the  mountains,  consisting  of  loose  gravel  and  detached  boul- 
ders. By  reason  of  that  fact,  as  the  evidence  shows,  it  is  and  was  a  dif- 
ficult task  to  trace  the  true  apex  or  outcrop  of  a  vein  at  the  surface  of 
the  country  rock.  On  the  trial  in  the  lower  court  the  defendant  in  error 
maintained,  and  offered  considerable  evidence  tending  to  show,  that  he 
had  the  apex  of  a  mineral  bearing  vein  within  the  side  lines  of  the  Aliunde 
claim,  and  had  traced  the  apex  or  outcrop  of  that  vein  for  some  distance 
within  the  boundaries  of  his  claim;  that  the  vein  became  divided  a  short 
distance  below  the  surface  of  the  country  rock,  forming  a  north  and  south 
vein,  (so  termed,)  as  shown  on  the  accompanying  diagram,  (plat  A,)  the 
same  being  a  transverse  section: 


^y^.^y 


— That  the  north  vein  had  a  dip  to  the  northwest  of  about  70  degrees  from 
the  horizon,  and  at  a  distance  of  about  60  feet  below  the  outcrop  or  apex 
passed  under  the  south  side  line  of  the  Colorado  Central  claim.  That 
the  south  vein  descended  into  the  earth  with  a  slight  dip  to  the  north- 
west, but  eventually  passed  under  the  south  side  line  of  the  Colorado 
Central,  and  on  its  strike  and  dip  also  became  united  with  the  north  vein 
underneath  the  Colorado  Central  claim.  On  the  other  hand,  the  plain- 
tiff in  error  stoutly  maintained  before  the  jury  (and  this  seems  to  have 
been  its  chief  contention)  that  both  the  Colorado  Central  and  Aliunde 
claims  were  laid  on  one  and  the  same  broad  lode,  which  was  from  100 
to  200  feet  wide,  and  was  confined  between  two  porphyry  walls;  that 
neither  party  to  the  suit  had  the  apex  of  this  broad  lode  exclusively 
within  the  boundaries  of  their  respective  claims,  and  that,  in  view  of 
that  fact,  the  defendant  in  error  had  no  right,  under  the  statutes  of  the 
United  States,  (section  2322,)  to  follow  his  alleged  vein  outside  of  a  ver- 
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tical  plane  extended  downward  through  the  side  lines  of  his  claim.  In 
addition  to  the  main  defense  last  mentioned,  the  plaintiff  in  error  pre- 
sented three  other  defenses  in  the  form  of  instructions,  which  defenses, 
it  may  be  conceded,  were  not  distinctly  outlined  by  the  pleadings,  and 
all  of  which  the  circuit  court  overruled.  Without  pretending  to  state 
the  exact  language  of  the  several  instructions  last  referred  to,  it  Will  suf- 
fice to  say  that  the  court  was  asked  to  declare  in  substance — fCraC,  that, 
if  the  plaintiff  below  had  the  apex  of  what  might  be  termed  an  independ- 
ent vein  within  his  own  side  lines,  and  the  defendant  below  also  had 
the  apex  of  an  independent  vein  within  its  side  lines,  and  the  two  veins, 
descending  downward,  became  united  within  the  side  lines  of  the  Colo- 
rado Central  claim,  then  the  defendant  was  entitled  to  hold  all  of  the 
vein  from  the  point  of  junction  downward,  because  it  was  the  owner  of 
the  senior  patent;  second^  that  the  proprietor  of  the  Aliunde  claim  was 
in  no  event  entitled  to  recover  his  vein  within  the  side  lines  of  the  Colo- 
rado Central  claim,  because  the  latter  claim  was  patented  before  the  dis- 
covery on  which  the  Aliunde  patent  rested;  and,  thirds  that  the  pro- 
prietor of  the  Aliunde  claim  was  not.  entitled  to  recover  his  vein  under 
the  Colorado  Central  daim  (the  latter  being  held  under  the  oldest  patent) 
if  the  jury  believed  the  Aliunde  lode  ''to  be  a  part  of  the  same  lode  as 
that  on  which  the  Colorado  Central  patent  issued."  As  the  jury  found 
against  the  plaintiff  in  error  on  its  main  contention  that  there  was  only 
one  broad  lode  covered  by  the  several  claims,  and  as  that  issue  was  sub- 
mitted under  directions  from  the  court  that  are  not  challenged,  the  most 
important  questions  that  we  have  to  determine  concern  the  action  of  the 
lower  court  with  reference  to  the  three  other  defenses  above  outlined. 
Of  the  four  claims  above  mentioned  the  Colorado  Central  claim  appears 
to  have  been  held  under  the  oldest  patent.  The  Aliunde  daim,  however, 
was  patented  before  the  Colorado  Central  Extension  daim. 

C  J.  Hughes  and  R.  S.  Morrisony  for  plaintiff  ip  error. 

WiUard  Teller  and  Harper  M.  Orahood^  for  defendant  in  error. 

Before  Caldwell,  Circuit  Judge,  and  Shiras  and  Thayeb,  District 
Judges. 

Thayeb,  District  Judge,  after  stating  the  case  as  above,  ddiveied  the 
opinion  of  the  court. 

The  circuit  court  appears  to  have  refused  the  two  instructions  em- 
bodying the  first  qf  the  three  propositions  above  stated,  on  the  ground 
that  such  instructions  changed  the  issue  which  the  defendant  below  had 
made  during  the  progress  of  the  trial,  and  for  the  further  reason  that 
the  evidence  was  insufficient  to  warrant  the  jury  in  finding  that  there 
were  separate  and  independent  veins,  one  of  which  had  its  apex  with- 
in the  Aliunde  daim  and  the  other  within  the  side  lines  of  the  Colorado 
Central.  We  are  satisfied  that  the  trial  court  erred  in  so  far  as  its 
refusal  to  give  the  instructions  was  baaed  upon  the  ground  that  they 
changed  the  issue  and  presented  a  defense  which  the  defendant  was  not 
entitled  to  make.  The  action  was  in  ejectment,  and  the  issue  raised  by 
the  pleadings  was  whether  the  plaintiff  in  the  lower  court  was  the 
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owner  and  entitled  to  the  possession  of  the  alleged  vein  having  its  apex 
within  the  Aliunde  claim,  after  the  same  had  passed  under  the  Colorado 
Central  side  lines.  In  support  of  the  negative  of  that  issue  the  defend- 
ant had  the  right  to  show  any  fact  which  disproved  the  allegation  of 
ownership  and  right  of  possession.  It  was  at  liberty  to  say  that  the  al« 
legetl  vein  having  its  outcrop  within  the  Aliunde  claim  was  not  a  sepa- 
rate and  independent  vein,  but  simply  one  of  numerous  ore  channels, 
which  together  formed  one  broad  lode  having  its  apex  partly  in  the 
Aliunde  claim  and  partly  in  the  Colorado  Central;  or,  failing  in  that 
contention,  it  had  the  right  to  show  that  both  parties  had  the  apex  of 
separate  veins  within  the  boundaries  of  their  claims,  which  veins,  in 
descending,  became  united  within  the  side  lines  of  the  Colorado  Cen- 
tral. It  is  true  that  these  propositions  were  inconsistent  in  the  sense 
that  the  proof  of  one  necessarily  disproved  the  other,  but,  considering 
the  nature  of  the  action,  we  do  not  regard  that  as  an  insuperable  objec- 
tion to  the  allowance  of  both  defenses.  It  frequently  happens  in  eject- 
ment suits  that  a  defendant  is  permitted  to  derive  title  from  several 
independent  sources,  and  to  defend  his  possession  by  setting  up  several 
conflicting  outstanding  titles.  When,  as  in  ejectment  or  replevin,  a 
party  is  permitted  to  allege  generally  that  he  is  the  owner  and  entitled 
to  the  possession  of  certain  property,  the  opposite  party  must  be  al- 
lowed to  show  any  state  of  facts  that  tends  to  disprove  such  assertion. 

The  second  ground  on  which  the  trial  court  based  its  refusal  to  give 
the  instructions  asked  by  the  defendant  is  entitled  to  more  weight. 
The  defense  that  these  instructions  raised  was  predicated  on  the  last 
clause  of  section  2336  of  the  Revised  Statutes  of  the  United  States, 
which  is  as  follows: 

"  Where  two  or  more  veins  intersect  or  cross  each  other,  priority  of  title 
shall  govern,  and  such  prior  location  shall  be  entitled  to  all  ore  or  mineral 
contained  within  the  space  of  intersection;  but  the  subsequent  location  shall 
have  the  right  of  way  through  the  space  of  intersection  for  the  purposes  of 
the  convenient  working  of  the  mine.  And  where  two  or  more  veins  unite* 
the  oldest  or  prior  location  shall  take  the  vein  below  the  point  of  anion* 
including  all  the  space  of  intersection." 

The  trial  court  directed  the  jury  to  disregard  the  defense  based  on 
this  section  of  the  statute,  not  only  because  it  chanp;ed  the  issue,  but 
for  the  reason,  as  stated  in  its  charge,  that  there  was  no  evidence  to 
locate  the  outcrop  to  any  considerable  extent  of  a  separate  vein  within 
the  Colorado  Central  side  lines,  and  for  the  reason  that,  if  there  ,was 
such  a  Vein,  it  was  impossible  to  say  irom  the  testimony  whether  it 
had  its  apex  within  the  Colorado  Central  side  lines  or  within  the  side 
lines  of  claims  adjoining  it  on  the  northwest,  which  were  held  under 
patents  junior  to  the  Aliunde  patent.  In  other  words,  the  circuit  court 
appears  to  have  been  of  the  opinion  that  the  developments  made,  and 
proven  by  the  defendant  company  were  insufficient  to  establish  tbeexist* 
ence  of  a  vein,  within  the  meaning  of  section  2336,  which  in  its  descent 
united  with  the  Aliunde  vein.  It  is  manifest,  we  think,  that  there  was 
no  evidence  to  prove  the  existence  of  the  vein  or  the  outcrop  in  quee* 
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lion,  except  such  inferences  as  might  be  drawn  ^rom  the  developments 
in  the  Grant  raise,  the  Herrick  raise,  the  O'Mally  raise,  and  the  shaft 
sunk  in  the  Jim  Hall  tunnel.  These  raises  were  put  up  some  time  after 
the  owner  of  the  Aliunde  in  the  development  of  what  is  termed  his 
"north  vein**  had  passed  under  the  Colorado  Central's  south  side  line, 
and  they  were  put  up,  it  seems,  by  the  defendant  company,  not  for  the 
purpose  of  obtaining  ore,  but  solely  for  the  purpose  of  demonstrating 
either  that  there  was  but  one  wide  lode  between  the  porphyry  walls,  or 
that  one  fork  of  the  vein  on  which  the  owner  of  the  Aliunde  was  work- 
ing had  its  outcrop  within  the  Colorado  Central  ^ide  lines,  and  that  the. 
defendant  was  entitled  to  the  vein  below  the  point  of  junction.  The 
Grant  raise  and  the  Herrick  raise  were  put  up  at  about  the  same  in- 
clination, and  together  extended  from  the  defendant's  third  level  nearly 
to  the  surface  of  the  country  rock.  The  Herrick  raise  was  much  shorter 
than  the  Grant  raise,  and  was  merely  an  extension  of  the  latter  in  the 
direction  of  the  surface.  It  was  not  claimed  by  the  defendant  company 
that  the  Grant  raise  had  been  put  up  on  what  might  be  termed  a  con- 
tinuous streak  or  seam  from  the  third  level,  nor  was  there  any  satisfac- 
tory evidence  that  such  alleged  ore  streak  as  had  been  followed  in  that 
raise  fell  into  the  Peterson  stope  below  the  third  level,  into  which  the 
Aliunde  vein  had  been  traced  and  had  descended.  It  was  proven, 
however,  by  the  defendant  that  a  seam  or  vein  varying  from  half  an  inch 
to  an  inch  in  thickness  had  been  traced  in  the  Herrick  raise  nearly  to^ 
the  surface,  but  the  plaintiff's  evidence  tended  strongly  to  show  that  the 
so-called  "vein  "  in  the  Herrick  raise  was  purely* local;  that  it  was  not 
followed  downward  in  the  Grant  raise,  and  did  not  extend  for  any  con- 
siderable distance  on  either  side  of  the  raise  in  the  direction  of  its 
strike.  No  sloping  had  been  done  by  the  defendant  along  the  Herrick 
raise  or  the  Grant  raise.  Moreover,  the  Herrick  raise,  as  well  as  the 
O'Mally  raise,  had  been  put  up  so  near  to  the  north  boundary  line  of 
the  Colorado  Central  claim  that  it  was  somewhat  doubtful,  under  the 
testimony,  whether  the  ore  channels  that  had  been  followed  in  these  raises 
had  their  apex  within  the  Colorado  Central  side  lines  or  within  the  lines 
of  other  junior  claims  next  adjoining  it  on  the  north.  The  O'Mally 
raise,  on  which  the  defendant  also  relied  to  establish  the  existence  of 
a  separate  vein  with  an  apex  within  its  own  side  lines,  had  been  put 
up  from  the  second  level  nearly  to  the  surface,  at  a  point  about  250 
feet  northeast  of  the  Herrick  raise.  Some  stoping  had  been  done  by 
the  defendant  at  the  foot  of  the  O'Mally  raise,  but  the  stope  lay  at  such 
an  angle  as  would  carry  the  apex  of  the  vein  within  the  side  lines  of  the 
Aliunde,  if  the  vein  continued  at  that  angle  to  the  surface  of  the  country 
rock.  The  O'MaUy  raise  had  not  been  extended  downward  below  the 
second  level.  It  was  accordingly  a  matter  of  speculation  where  the  al- 
leged ore  channel  on  which  the  stoping  had  been  done  would  lead  to  in 
its  descent,  or  whether  it  extended  for  any  considerable  distance  below 
the  foot  of  the  raise.  About  midway  between  the  Herrick  raise  and  the 
O'Mally  raise,  at  the  third  level,  the  Benny  crosscut  had  been  run, 
which  tended  strongly  to  demonstrate  that  no  connection  existed  be* 
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tween  the  veins  in  the  Herrick  and  O'Mally  raises,  and  that  both  were 
merely  local  veins  of  no  considerable  extent  or  significance.  The  shaft 
above  referred  to  as  having  been  sunk  in  the  Jim  Hall  tunnel  seems  to 
have  been  still  further  to  the  northeast,  and  is  not  shown  on  any  of  the 
drawings  or  models  submitted  to  our  inspection.  The  developments 
in  that  shaft,  whatever  they  may  have  been,  throw  no  light  on  the 
question  now  under  consideration  so  far  as  the  present  record  discloses. 
On  the  other  hand,  the  evidence  offered  by  the  owner  of  the  Aliunde 
had  a  strong  tendency  to  show  that  he  had  the  ape;K  for  a  considerable 
distance  within  his  side  lines  of  a  well-defined  vein  with  the  usual  hang- 
ing and  foot  walls,  which  descended  into  the  earth,  with  a  uniform  dip, 
at  least  to  the  500-foot  level.  Levels  had  been  run  and  shafts  had  been 
sunk  to  determine  both  the  dip  and  the  strike*  of  the  vein;  and,  what 
is  of  more  importance,  considerable  stoping  had  been  done  along  the 
vein  on  all  of  the  levels.  In  view  of  these  facts,  we  must  conclude, 
as  the  circuit  court  appears  to  have  done,  that  the  evidence  tending  to 
show  the  existence  of  a  separate  vein  with  its  apex  within  the  Colo- 
rado Central  boundaries  which  descended  and  formed  a  junction  with 
the  Aliunde  vein  was  too  uncertain  and  speculative  to  warrant  the  sub- 
mission of  that  issue  to  the- jury.  Great  difficulties,  no  doubt,  stood 
in  the  way  of  furnishing  other  and  better  evidence  of  the  existence  of 
the  supposed  vein  within  the  defendant's  territory,  but  we  are  per- 
suaded that  a  finding  in  favor  of  the  defendant,  based  upon  such  evi- 
dence as  was  offered,  would  have  rested  too  largely  upon  specu- 
lation, and  too  little  upon  legitimate  inferences  of  fact,  to  be  tol- 
erated in  a  judicial  proceeding.  There  was  no  error,  therefore,  in  the 
charge  of  the  lower  court,  so  far  as  this  issue  was  concerned,  or  in 
its  refusal  to  give  the  defendant's  instructions  presenting  the  issue. 

The  defendant's  second  proposition,  above  outlined,  was  based  on  a 
construction  of  section  2322  of  the  Revised  Statutes  of  the  United  States, 
the  material  part  of  which  is  as  follows: 

**The  locators  of  all  mining  locations  heretofore  made,  or  which  shall  here- 
after be  made,  on  any  mineral  vein»  lode,  or  ledge,  situated  on  the  public  do- 
main, their  heirs  and  assigns,  where  no  adverse  claim  exists  on  the  tenth  day 
of  May,  eighteen  hundred  and  seventy-two,  so  long  as  they  comply  with  the 
laws  of  the  United  States,  and  with  state,  territorial,  and  local  regulations  not 
in  conflict  with  the  laws  of  the  United  States  governing  their  possessory 
title,  shall  have  the  exclusive  right  of  possession  and  enjoyment  of  all  the 
surface  included  within  the  lines  of  their  locations,  and  of  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth  the  top  or  apex  of  which  lies  inside 
of  such  surface  lines  extended  downward  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side  lines  of  such  surface  loca- 
tions. But  their  right  of  possession  to  such  outside  parts  of  such  veins  or 
ledges  shall  be  confined  to  such  portions  thereof  as  lie  between  vertical  planes 
drawn  downward  as  above  described,  through  the  end  lines  of  their  locations, 
so  continued  in  their  own  direction  that  such  planes  will  intersect  such  ex- 
terior parts  of  such  veins  or  ledges. " 

The  instruction  tendered  by  the  defendant  company  in  effect  asked 
the  circuit  court  to  declare  that  section  2322  does  not  permit  one  who 


Digitized  by 


Google 


COLORADO   CENT.  00I7S0LIDA.TED  MIK.  CO.  V.  TUBGC  895 

locates  uppn  the  apex  of  a  lode  6r  vein  to  follow  the  vein  outside  of  his 
side  lines  and  underneath  the  boundary  lines  of  an  adjoining  proprietor 
if  the  latter  holds  under  a  senior  patent.  As  the  proposition  was  stated 
in  the  instruction  it  excluded  all  consideration  of  the  question  whether 
the  CJolorado  Central  Company  had  or  had  not  first  discovered  and  lo- 
cated the  same  vein  on  the  dip  which  the  owner  of  the  Aliunde  was  fol- 
lowing uiiderneath  its  territory.  In  other  words,  it  asserted  that  the 
right  given  by  section  2322  to  the  holder  of  the  apex  to  follow  his  vein 
on  its  dip  outside  of  the  side  lines  of  his  claim  is  merely  a  right  that 
can  be  asserted  against  an  adjoining  claimant  holding  under  a  junior  pat- 
ent or  certificate.  We  are  of  the  opinion  that  the  instruction,  as  asked, 
was  properly  refused.  It  rested  upon  an  interpretation  of  the  statute 
that  cannot  be  sustained  in  view  of  the  language  employed,  and,  so  far 
as  we  are  aware,  has  never,  as  yet,  been  adopted.  In  two  cases  (^Milling 
Co.  V.  SpargOy  16  Fed.  Rep.  348,  and  Amador  Medean  Gold  Min.  Co.  v. 
South  Spring  Hill  Gold  Mm.  Co.,  36  Fed.  Rep.  668)  it  was  held  that  a 
patent  for  agricultural  lands,  issued  under  the  pre-emption  laws  of  the 
*  United  States,  carries  the  right  to  all  mines  underneath  the  surface  to 
which  no  right  has  attached  at  the  time  the  certificate  of  purchase  or 
the  patent  issues,  and  that  a  reservation  in  such  patent,  saving  the  rights 
of  proprietors  of  mining  veins  or  lodes,  related  solely  to  those  proprie- 
tors whose  rights  had  attached  before  the  lands  were  purchased  for  agri- 
cultural purposes.  We  think  that  the  same  effect  cannot  be  given  to  a 
patent  for  a  mining  claim  which  appears  to  have  been  given  in  the  cases 
cited  to  patents  for  agricultural  land.  The  title  acquired  by  a  patent 
of  the  former  description  bears  little  resemblance  to  a  title  conferred  by 
the  latter,  because  it  is  acquired  and  held  under  the  provisions  of  stat- 
utes differing  widely  both  in  their  language  and  purpose.  The  statute 
conferring  the  right  to  follow  a  lode  outside  the  side  lines  of  a  location, 
when  the  top  or  apex  of  the  lode  lies  within  the  boundaries  of  the  loca- 
tion, does  not,  in  terms  or  by  necessary  implication,  limit  the  e:^ercise 
of  that  right,  especially  where  mining  claims  are  involved,  to  cases 
where  the  adjoining  claims  are  held  under  junior  locations  or  patents,  and 
we  think  we  would  not  be  justified  in  placing  such  a  limitation  upon  the 
right  by  construction.  The  practice  of  the  general  land  office  for  many 
years  also  appears  to  have  been  opposed  to  the  existence  of  any  such 
limitation. 

The  instruction  embodying  the  third  and  final  proposition  i^bove 
stated  was  intended,  as  we  are  advised  by  the  counsel  who  drafted  it,  to 
present  the  law  applicable  to  a  particular  phase  of  the  testimony.  The 
defendant  company  had  begun  work  on  the  Colorado  Central  claim  at 
least  600  feet  northeast  of  the  disputed  territory,  and  had  there  discov- 
ered a  vein  on  which  the  Colorado  Central  location  and  patent  appear 
to  rest.  From  this  point  it  had  drifted  along  the  vein  on  several  levels, 
in  a  southwesterly  direction,  until  it  reached  the  disputed  ground. 
There  was  testimony  in  the  case  having  a  tendency  to  show  that  the 
Colorado  Central  vein  forked  as  it  entered  the  disputed  territory,  and 
that  the  apex  or  outcrop  of  one  of  the  forks  (that  on  which  the  Aliunde 
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location  rested)  had  departed  from  the  Colorado  Central  side  lines,  and 
*was  within  the  Aliunde  location,  although,  by  reason  of  the  dip,  a  por- 
tion of  the  fork  of  the  vein  was  still  underneath  the  Colorado  Central 
claim.  We  are  advised  that  by  reason  of  this  phase  of  the  testimony 
the  instruction  now  under  consideration  was  tendered,  the  intent  being 
to  obtain  a  declaration  that  upon  the  state  of  facts  last  mentioned  the 
proprietor  of  the  Aliunde  could  not  follow  the  fork  of  the  vein  outside 
of  his  side  lines,  he  being  a  junior  patentee,  although  the  outcrop  was 
within  his  own  boundaAes.  The  instruction  was  not  very  well  calcu- 
lated to  enlighten  the  jury,  because  it  did  not  contain  a  sufficient  state- 
ment of  the  facts  upon  which  it  was  predicated  to  render  it  intelligible. 
But,  waiving  that  objection,  we  think  it  was  bad  for  other  reasons.  Upon 
the  assumption  that  the  Colorado  Central  vein  had  divided  on  its  strike 
to  the  southwest,  and  that  the  defendant  company  had  lost  the  outcrop 
of  one,  if  not  both,  forks  of  the  vein  by  reason  of  the  narrowness  of  its 
claim,  we  fail  to  perceive  upon  what  principle  it  could  claim  the  fork 
of  the  vein,  the  outcrop  of  which  had  been  lost.  If  the  vein  on  which 
the  Colorado  Central  location  rested  became  divided  as  it  entered  the 
disputed  territory,  and  the  outcrop  of  one  fork  crossed  into  the  Aliunde 
territory,  then  it  followed  that  the  Colorado  Central  claim  had  been  laid 
rather  obliquely  to  the  course  of  the  outcrop,  and  in  that  event  we  are 
of  the  opinion  that  the  defendant  lost  that  fork  of  the  vein  which  had 
passed  outside  of  its  side  lines.  In  other  words,  so  far  as  that  fork  is 
concerned,  the  south  end  line  of  defendant's  Colorado  Central  claim  must 
be  regarded  as  a  line  drawn  through  the  point  where  the  outcrop  passed 
through  its  south  side  line.  There  was  no  error,  therefore,  in  the  re- 
fusal of  the  instruction.  Argentine  Min,  Co.  v.  Terrible  Mn.  Cb.,  122  0. 
S.  478,  7  Sup.  Ct.  Rep.  1356;  Mining  Co.  v.  Tarbet,  98  U.  S.  463;  iron 
Silver  Min.  Co.  v.  Elgin  Mining  &  Smelting  Cb.,  118  U.  S.  196-209,  6 
Sup.  Ct.  Rep.  1177. 

Two  questions  of  practice  are  also  presented  by  the  plaintiff  in  error, 
which  remain  to  be  considered.  The  record  shows  that  after  the  jury 
had  been  instructed  and  had  retired,  they  asked  for  further  directions  as 
to  a  certain  question  of  law,  and  that  they  were  recalled,  and  further  in- 
structed by  the  court  on  that  point,  and  none  other;  in  this  connection 
it  may  be  said  that  the  direction  so  given  was  merely  a  repetition,  in  sub- 
stance, of  a  portion  of  the  charge  to  which  counsel  for  the  defendant 
compj^ny  had  already  saved  their  exception  before  the  jury  retired.  The 
record  recites  that  "to  the  giving  of  said  instruction  (i.  «.,  the  one  in  re- 
sponse to  the  inquiry  of  the  jury)  said  defendant  specially  objects  and 
excepts  for  the  reason  that  the  same  was  given  without  counsel  for  de- 
fendant being  present  as  well  as  for  the  reason  that  the  said  instruction 
was  contrary  to  law."  We  are  not  advised  by  the  record,  any  further 
than  is  above  stated,  of  the  details  of  the  transaction  of  which  complaint 
is  made,  and  we  think  it  manifest  that  the  transaction  as  stated  will  not 
justify  a  reversal  of  the  cause.  The  rule,  we  concede,  is  well  established 
that  there  ought  to  be  no  communication  between  the  judge  and  jury 
after  the  latter  have  been  charged  and  have  retired  to  consider  their  ver- 
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diet,  unless  the  commtinication  takes  place  in  open  court,  and,  if  prac- 
ticable, in  the  presence  of  counsel  on  the  respective  sides.  Bank  v.  Mx, 
51  N.  Y.  658;  SUite  v.  Patteram,  45  Vt.  308;  O'Ccmnar  v.  Guthrie,  11 
Iowa,  80;  Chouteau  v.  Iron- Works,  94  Mo.  388-400,  7  S.  W.  Rep.  467; 
Stewart  v.  CaUle  Ranche  Co.,  128  U.  S.  383-390,  9  Sup.  Ct.  Rep.  101.  But 
in  the  present  case  the  communication  complained  of  evidently  took  place 
in  open  court,  and,  if  defendant's  counsel  were  not  present,  as  their  ex- 
ception recites,  it  may  have  been  due  to  their  own  fault,  in  absenting 
themselves  from  the  court  room  when  they  should  have  remaiaed  in  at- 
tendance. In  the  absence  of  any  showing  as  to  the  cause  of  their  ab- 
sence, or  as  to  whether  any  efforts  were  made  to  secure  their  presence, 
we  are  bound  to  indulge  in  every  presumption  in  favor  of  the  r^ularity 
and  propriety  of  the  court's  action. 

Complaint  is  also  made  that  the  verdict  of  the  jury  is  too  general,  9nd 
that  it  does  not  define  the  boundaries  of  the  disputed  territory  east  and 
west  in  feet  and  inches,  as  an  engineer  might  perhaps  have  done  by  an 
actual  measurement.  We  think  this  objection  is  likewise  untenable. 
The  complaint  filed  in  the  circuit  court  described  the  disputed  premises 
with  all  reasonable  accuracy  and  certainty  as  "  so  much  of  said  Aliunde 
Tunnel  Lode  No.  2  mining  claim  and  premises,  as  lies  beneath  the 
depth  of  300  feet  beneath  the  surface  of  the  ground ,  north  of  the  north  side 
line  of  said  Aliunde  Tunnel  Lode,  carrying  said  north  line  down  verti- 
cally, and  from  thence  on  the  pitch  or  said  lode  northwestwardly,  and 
measuring  thence  along  the  line  of  said  Aliunde  Tunnel  Lode  No.  2  a 
distance  of  six  hundred  feet  next  west  of  the  northeast  end  line  of  said 
claim;"  and  the  jury,  by  their  verdict,  found  the  issues  joined  for  the 
plaintiff,  and  further  found  that  the  plaintiff  was  'Hhe  owner  in  fee  of 
the  lode  and  premises  described  in  the  complaint,  and  was  entitled  to 
the  occupation  and  possession  thereof."  In  view  of  these  facts,  the  ob- 
jection taken  to  the  verdict,  on  account  of  its  generality,  is  certainly 
without  merit.  In  entering  final  judgment  it  seems  that  the  circuit  court 
did  not  award  all  of  the  premises  to  which  the  plaintiff  was  entitled  by 
the  verdict  of  the  jury,  but  that  is  an  error  of  which  the  defendant  com- 
pany cannot  be  heard  to  complain.  Upon  the  whole,  therefore,  we  find 
no  material  error  in  the  record,  and  the  judgment  of  the  circuit  court  is 
accordingly  affirmed. 

v.50p.no.ll— 67 
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Baxb  et  oL  V.  Boon  et  ol.,  (Dotlb,  Intenrener.) 

(CircuU  Court  qf  AppeaU,  EigTUh  OirmiU.    ICa/  »,  im.) 
No.  55. 

1.  rBIAIr— iRSTRUOnOKS— CBAROB  IH  WlUTINa 

In  civil  aotioDs  in  the  Indian  Territoiy  the  conrt  cannot  be  regnired  to  rednea  Its 
general  charge  to  writing.    RaUroad  Co.  t.  CampibeU,  49  Fed.  Bap.  85i,  4  U.  flL 

App.  1S8,  followed. 

t.  FbAUDULBNT  Ck>NYXTAH0E8— AonOir  TO  SbT  A8IDS— iNSTRncnONS. 

In  an  action  to  set  aside  an  alleged  fraudulent  aale  of  personal  property  an  Is- 
struction  that  fraud  is  ne^er  presumed,  but  must  be  proveo,  is  not  reversible  error 
because  it  fails  also  to  state  that  fraud,  like  any  other  f act»  maj  be  proved  by  oir- 
cumstantial  evidence. 

S.  BJLMB— ASSIONMBNT  FOB  BbNBFIT  OT  CbBDITOBS— iNSTBUCnONB. 

In  an  action  to  set  aside  an  assigniment  for  the  benefit  of  creditors  an  Instruction 
that  it  is  the  duty  of  an  insolvent  debtor  to  make  such  an  assigniment  is  a  state- 
ment of  an  abstract  pfoposition,  and  is  harmless  error.    Sanger  t.  Flow,  48  Fad 
Rep.  152,  4  U.  S.  App.  82,  followed. 
4b  AssiONMENT  FOB  Bbnbfit  OF  Greditobs— Fbaud— Knowlbbob  of  Assioitbb. 

An  insolvent  debtor  may  transfer  a  portion  of  his  property,  at  full  value,  to  aoiad- 
iter,  in  payment  of  a  pre-existing  debt,  just  before  making  a  general  assignment 
to  a  trustee  for  the  benefit  of  his  creditors;  and,  to  invalidate  the  assignment  for 
fraud,  it  must  be  shown  that  the  trustee  was  cognizant  of  or  narticipated  in  tha 
fraud.  Emerson  v.  Senter,  6  Sup.  Ct.  Rep.  981, 118  U.  S.  8,  followed. 
8.  Bamb— Preferencb— Pabtnbrshif — Infants.  - 

A  person  engaged  in  trade  cannot  by  his  own  acts  make  infants  of  tender  years 
his  partners  in  business,  but,  if  he  is  indebted  to  them,  ha  may  prefer  them  in  mak- 
ing an  assignment  for  the  benefit  of  his  creditors. 
6L  Same— Fraud — ^Frior  Assignment.   ^ 

Ih  an  action  to  set  aside  an  assignment  for  the  benefit  of  creditors  because  tha 
assignor  had  used  a  portion  of  his  property  in  paying  a  pre-exisUng  debt,  it  is  not 
material  to  the  issues  involved  that  the  assignor  had  also  conveyed  his  entire  prop- 
erty to  the  same  creditor  at  80  cents  on  the  dollar,  which  conveyance  had  been  re- 
scinded upon  the  advice  of  oounself  and  the  parties  placed  in  statu  quo,  before  tha 
execution  of  the  assignment. 

7.  Same— Fraud— Burden  of  Proof. 

An  instruction  that  the  burden  was  on  the  assignee  to  explain  any  diminution  in 
the  property  of  the  assignor  between  the  date  of  the  conveyance  which  was  re- 
scinded and  that  of  the  assignment  was  rightfully  refused;  for,  although  such  fact 
might  tend  to  show  fraud,  the  assignee  can  only  be  required  to  account  for  tha 
property  he  actually  received. 

8.  Bame— Fraud— Delivery  of  Goods  to  Seourb  Note. 

The  delivery  of  ^oods  or  value  by  the  maker  of  a  nota,^  about  to  assign  for  Iha 
benefit  of  his  creditors,  to  his  surety  thereon,  to  enable  the  latter  to  pay  the  note, 
is  not  such  a  fraudulent  disposition  of  the  assets  aa  to  invalidate  tha  assignment^ 
although  the  note  was  not  due  at  the  time. 

In  Error  to  the  United  States  Court  in  the  Indian  Territoiy. 

Action  by  Adolph  Baer,  Simon  Seasongood,  and  Lewis  Bierman,  trad- 
ing as  Baer,  Seasongood  &  Co.,  against  G.  C.  Rooks,  William  Books, 
and  Agnes  Books,  trading  as  C.  G.  Books  &  Co.,  and  Edmund  H.  Doyle, 
intervener.  Verdict  and  j  udgment  for  defendants.  Plainti£b  bring  error. 
Affirmed. 

The  action  was  commenced  by  attachment  on  a  stock  of  goods  in  the 
hands  of  Doyle,  to  whom  defendants  had  made  an  assignment  for  the 
benefit  of  creditors ;  it  being  allied  that  such  assignment  was  frauda- 
lent  and  void. 

Statement  by  Caldwell,  Circuit  Judge: 

G.  C.  Books,  under  the  name  and  style  of  C.  G.  Rooks  A  Co.,  was 
ftngaged  in  business  as  a  merchant  at  MoAiester.  in  the  Indian  Terri- 
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t(5ry.  Roots  represented  to  some  of  his  creditors  that  two  children  he 
was  raising,  a  boy  and  a  girl,  aged  respectively  8  and  14  years,  were 
his  partners.  This  alleged  partnership  need  not  be  further  noticed.  In 
February,  1890,  Rooks  owed  between  $23,000  and  $30,000,  and  had  a 
stock  of  goods  which  invoiced  at  cost  and  carriage  between  $19,000  and 
$20,000.  At  this  time  the  indebtedness  of  Rooks  to  J.  J.  McAlester, 
including  the  sums  for  which  McAlester  was  surety  for  Rooks,  amounted 
to  about  $6,500.  On  the  27th  of  February,  1890,  Rooks  sold  his  stock 
of  goods  to  McAlester  at  80  cents  on  the  dollar  in  satisfaction  of  the 
$6,500  due  to  McAlester,  who  was  to  pay  Rooks  the  balance  of  the 
purchase  price  for  the  goods  in  three  equal  payments,  in  three,  six,  and 
nine  months.  The  day  or  day  after  this  sale  was  consummated,  Mc- 
Alester was  advised  by  counsel  that  he  would  probably  have  trouble 
with  the  other  creditors  of  Rooks,  and  thereupon  the  sale  was  rescinded, 
and  both  parties  placed  back  where  they  stood  before  negotiations  were 
begun.  On  the  Ist  day  of  March,  afterwards,  Rooks  sold  and  delivered 
to  McAlester,  out  of  his  store,  goods  enough ,  invoiced  at  cost  and  carriage , ; 
to  pay  McAlester  the  $6,500  before  mentioned.  As  soon  as  the  goods 
sold  to  McAlester  were  taken  out  of  the  storehouse  of  Rooks,  he  exe- 
cuted and  delivered  a  general  assignment  of  all  his  property  subject  to 
execution  to  E.  H.  Doyle,  as  trustee,  for  the  bene&t  of  his  creditors, 
with  preferences  to  certain  of  his  creditors  who  were  named  in  a  sched- 
ule annexed.  Upon  the  delivery  of  the  deed  of  assignment  the  assignee 
took  possession  of  the  stock  of  goods  remaining  in  Rooks'  storehouse. 
This  deed  of  assignment  was  executed  before  the  Arkansas  statute  on 
the  subject  of  assignments  for  the  benefit  of  creditors  was  put  in  force 
in  the  Indian  Territory.  On  the  4th  day  of  March  the  plaintiflf  in  error 
sued  out  a  writ  of  attachment  against  Rooks,  in  the  name  of  C.  C. 
Rooks  &  Co.,  for  the  sum  of  $572.59  and  for  $80  costs,  upon  the 
ground  that  they  had  sold,  conveyed,  or  otherwise  disposed  of  their 
property  with  the  fraudulent  intent  to  cheat,  hinder,  and  delay  their 
creditors.  This  writ  of  attachment,  by  direction  of  the  plaintiffs,  was 
levied  by  the  marshal  on  the  stock  which  Rooks  had  assigned  to  Doyle, 
as  trustee,  for  the  benefit  of  his  creditors.  In  apt  time,  Doyle  inter- 
vened in  the  suit  of  plaintiffs  against  Rooks,  and  claimed  the  goods  at- 
tached, as  trustee  under  the  deed  of  assignment.  The  plaintiffs 
answered  the  intervening  petition  of  the  assignee,  alleging: 

*That  the  pretended  deed  of  assignment  Is  fraudulent  and  void  as  to  the 
creditors  of  the  said  firm,  because  the  said  G.  G.  Rooks,  J.  J.  McAlester,  and 
E.  H.  Doyle,  the  intervener  herein,  about  the  time  of  the  pretended  execution 
of  the  said  deed  of  assignment,  the  said  G.  G.  Rooks,  J.  J.  McAlester  and  E. 
H.  Doyle,  with  the  fraudulent  intent  to  convert  and  appropriate  a  large 
amount  of  the  assets  of  said  Arm  for  the  benefit  of  J.  J.  McAlester  and  G.  G. 
Rooks,  agreed  to  and  did  deliver  to  the  said  J.  J.  McAlester  a  large  amount 
of  the  goods  and  merchandise  of  said  firm,  of  about  the  value  of  $1 5,000. 
That  after  the  execution  of  the  pretended  deed  of  assignment  the  said  G.  G. 
Rooks,  J.  J.  McAlester,  and  the  intervener,  E.  H.  Doyle,  with  the  fraudu- 
lent intent  to  delay,  cheat,  and  hinder  the  creditors  of  the  said  firm,  and  to 
convert  the  same  to  the  use  of  the  said  J.  J.  McAlester,  took  from  the  said 
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0tock  of  goods  merchandise  of  about  the  yalae  of  $15,000.00,  and  deh'vered 
the  same  to  the  said  J.  J.  McAIester»  who  oonverted  the  same  to  his  own 
use." 

The  defendant  Rooks  traversed  the  affidavit  for  attachment  The 
issue  on  the  interplea  and  the  issue  on  the  traverse  of  the  attachment 
were  tried  together  before  a  jury,  who  found  both  issues  against  the 
plaintiffs,  who  thereupon  sued  out  this  writ  of  error. 

Isaac  H.  Orr^  H.  L.  Christie^  N.  B.  Maxey^  and  0.  B.  Denibon^  for 
plaintiffs  in  error. 

G.  W.  Paaco^  for  defendants  in  error. 

Before  Caldwell  and  SAHfiOBN,  Circuit  Judges,  and  Shxras,  District 
Judge.  « 

Caldwell,  Circuit  Judge,  (after  stating  the  facts.)  The  first  error  as- 
signed is  that  the  court  refused  to  instruct  the  jury  in  writing  before  ar- 
gument. We  have  already  decided  that  the  court  is  not  required  to 
charge  in  chief  in  writing.  Railroad  Co.  v.  Campbell^  4  U.  S.  App.  133, 
49  Fed.  Rep.  354.  The  statement  is  made  in  the  brief  of  counsel  for 
plaintiff  in  error  that  'Hhe  record  in  this  case  discloses  the  fact  that  the 
plaintiffs  submitted  to  the  court  a  series  of  instructions,  and  requested 
the  court  to  give  or  refuse  them  before  the  argument;"  but  this  is  an  er- 
ror. What  the  record  does  show  is  that,  "the  evidence  being  concluded 
on  both  sides,  the  plaintiffs,  by  their  attorneys,  requested  the  court  to 
ifnstruct  the  jury,  in  writing,  before  argument,  which  the  court  refused 
to  do,  and  to  which  refusal  plaintiffs  at  the  time  excepted."  This  re- 
quest and  exception  obviously  relate  to  the  charge  in  diief,  and  not  to 
special  requests  asked  by  either  side.  The  remaining  errors  assigned 
relate  to  the  instructions  given  and  refused.  The  court  told  the  jury 
that  "fraud  is  never  presumed,  but  must  be  proved,"  and  this  was  ex- 
cepted to;  and  the  ground  now  assigned  for  the  exception  is  that  the 
court  did  not  in  the  same  connection  state  that  fraud,  like  any  other 
feet,  could  be  proved  by  circumstantial  evidence.  But  no  suggestion 
was  made  to  the  court  at  the  time,  and  no  request  preferred,  to  that  effect. 
It  is  the  prevailing  practice,  in  cases  involving  an  issue  of  fraud  in  fact, 
for  the  court  to  repeat  to  the  jury  this  trite  scrap  of  judicial  phraseology, 
and  it  is  commonly  followed  by  a  statement  that  fraud,  like  any  other 
fact,  may  be  proved  by  circumstantial  evidence;  but  it  would  be  an  un- 
warranted impeachment  of  the  intelligence  of  the  juries  of  this  country 
to  suppose  that  they  do  not  have  a  knowledge  of  these  common  truths. 
Every  man  knows  that  fraud,  no  more  than  murder,  trespass,  or  debt, 
is  presumed  against  a  man,  and  that  fraud,  as  well  as  murder,  trespass, 
or  a  debt,  may  be  proved  by  circumstances  as  well  as  by  the  positive 
testimony  of  an  eyewitness.  When  the  court  tells  a  jury  that  the  bur- 
den is  on  a  party  to  prove  a  given  fact,  it  is  not  required  to  enumerate 
all  the  various  kinds  and  degrees  of  evidence  by  which  the  fact  may  be 
proved,  as  that  it  may  be  proved  by  paper  writing  signed  by  the  party, 
or  by  the  oral  evidence  of  eyewitnesses,  or  by  the  admissions  of  the  party, 
or  by  circumstances.     The  jury  knows,  without  being  told  so  in  terms. 
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that  every  fact  and  circumstance  which  the  court  permits  to  go  in  evi- 
dence before  them  is  put  there  for  their  consideration  in  the  determinar 
tion  of  the  facts  of  the  case.  If  a  party  conceives  that  the  evidence  dis- 
closes any  fact  or  circumstance  which  the  law  regards  as  a  badge  of 
fraud,  or  prima  facie  evidence  of  fraud,  he  may,  if  the  court  omits  to 
notice  it  in  its  charge,  prefer  a  request  for  an  instruction  to  that  effect. 

The  court  charged  the  jury  that  it  was  the  duty  of  an  insolvent  debtor 
to  make  an  assignment  of  his  property  for  the  benefit  of  his  creditors. 
A  similar  charge  was  considered  by  this  court  in  Sanger  v.  Flow,  4  U. 
S.  App.  32,  48  Fed.  Rep.  152,  and  was  held  not  to  be  a  reversible  er- 
ror. 

The  court  rightly  told  the  jury  that  if  they  found  the  transfer  and  de- 
livery of  the  goods  to  McAlester,  in  satisfaction  of  the  debt  due  from 
Rooks  to  him,  were  made  before  the  execution  of  the  deed  of  assign- 
ment, that  the  validity  of  the  deed  was  not  affected  thereby,  and  that 
"  in  order  to  vitiate  the  deed  of  assignment  on  the  grounds  of  fraud  the 
fraudulent  intent  must  have  existed,  and  the  assignment  was  the  means 
by  which  the  fraud  was  effected,  and  must  operate  to  the  detriment  of 
the  creditors  of  the  assignor,  or  reserve  some  benefit  to  the  assignor  him- 
self. No  subsequent  act  of  the  parties  can  affect  or  invalidate  an  as- 
signment made  in  good  faith."  The  plaintiffs  have  no  reason  to  com- 
plain of  this  instruction,  Estes  v.  Ounter,  122  U.  S.  450,  7  Sup.  Ct. 
Rep.  1275;  HUl  v.  Woodberry,  4  U.  S.  App.  68,  49  Fed.  Rep.  138. 
The  charge  was  too  favorable  to  the  plaintiffs,  in  that  it  does  not  tell 
the  jury  that  to  render  the  deed  void  for  fraud  the  trustee  must  have 
been  cognizant  of  or  participated  in  the  fraud.  Emerson  v.  Senier^  118 
U.  S.  3,  6  Sup.  Ct.  Rep.  981. 

Rooks  could  not  by  his  own  act  make  infants  of  tender  years  his  part- 
ners in  business;  and,  if  he  was  indebted  to  them,  he  had  an  undoubted 
right  to  prefer  them  in  his  assignment,  as  was  done. 

Several  of  the  requests  for  instructions  preferred  by  the  plaintiffs  re- 
lated to  the  sale  of  the  goods  by  Rooks  to  McAlester  which  was,  upon 
the  advice  of  counsel,  rescinded,  and  the  parties  placed  th  sUjJu  quo, 
some  days  before  the  making  of  the  deed  of  assignment  or  the  suing  out 
of  the  attachment.  These  are  conceded  facts,  and  the  instructions, 
therefore,  based  on  that  annulled  and  rescinded  transaction,  were  irrele- 
vant to  the  issues  to  be  tried. 

The  plaintiffs  asked  the  court  to  charge  that  if  Rooks  paid  to  McAles- 
ter $5,000  in  goods  to  pay  a  note  for  that  amount,  on  which  McAlester 
was  surety  for  Rooks,  before  the  maturity  of  the  note,  that  would  be  a 
fraudulent  disposition  of  the  goods  on  the  part  of  Rooks.  The  assignor 
had  a  right  to  use  his  property  to  pay  debts  to  become  due  as  well  as 
those  already  due,  and  he  had  an  undoubted  right  to  protect  parties 
who  had  become  his  sureties,  whether  for  debts  due  or  to  become  due. 
Estes  V.  Gunter,  supra. 

The  plaintiffs  asked  the  court  to  instruct  the  jury  that  it  was  "incum- 
bent upon  the  defendant  and  intervener"  to  account  for  any  diminution 
in  the  stock  of  goods  between  the  date  of  their  first  sale  to  McAlester, 
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in  February,  and  the  date  they  were  levied  upon  by  the  marshal,  and, 
"if  they  have  not  done  so  to  your  satisfaction,  you  should  find  for  the 
plaintiffs."  This  request  has  reference  to  the  sale  of  the  goods  to  Mc- 
Alester,  which  was  rescinded  in  toto  long  before  the  assignment  was 
made  or  the  attachment  issued.  McAlester  had  possession  of  the  goods 
one  day  under  that  sale,  and  then  transferred  them  back  to  Rooks,  who 
continued  to  sell  and  pay  debts  out  of  them  until  the  deed  of  assign- 
ment was  delivered  to  the  assignee,  from  whom  they  were  subsequently 
taken  by  the  marshal.  The  instruction  asserts,  in  effect,  that  if  there 
was  any  diminution  in  the  amount  or  value  of  the  goods  between  the 
time  they  were  sold  to  McAlester,  in  February,  and  the  6th  day  of 
March,  when  they  were  attached,  the  burden  was  on  the  intervener  to 
account  for  the  diminution,  and  that,  if  he  failed  to  do  so,  his  title  un- 
der the  deed  of  assignment  was  void.  Ko  such  burden  rested  upon  the 
intervener.  The  intervener  is  only  required  to  account  for  the  goods 
he  received.  He  is  not  required  to  show,  under  penalty  of  a  forfeiture 
of  his  title  under  the  deed  of  assignment,  what  disposition  the  assignor 
made  of  other  goods  before  the  assignment  was  made,  or  to  explain  any 
diminution  in  the  amount  of  the  goods  before  they  came  into  his  pos- 
session as  trustee  under  the  deed.  If  there  was  any  considerable  dim- 
inution in  the  amount  of  the  goods  between  the  dates  mentioned,  it 
might  have  been  a  circumstance  tending  to  support  the  truth  of  the  affi- 
davit for  attachment.  But,  in  the  form  in  which  it  was  asked,  it  was 
rightly  refused,  and  cannot  be  made  a  grodnd  of  exception  upon  either 
issue. 

We  have  looked  very  carefully  through  the  record  in  this  case, 
and  see  no  error  of  which  the  plaintiffs  can  justly  complain.  The  as- 
signor seems  to  have  done  no  more  than  to  have  exercised  his  undoubted 
right  at  common  law  to  appropriate  his  property  to  the  payment  of  some 
of  his  creditors  to  the  exclusion  of  others.  This  right  he  could  exer- 
cise before  he  made  the  assignment,  as  he  did  to  some  extent,  and  he 
could  also  exercise  it  by  making  an  assignment  giving  preierences,  as 
was  done.     Judgment  affirmed. 


Henry  d  al.  v.  Roberts. 
(Ofrcuit  Court,  D.  Maryland.    May  16, 1899^) 

CONSTITUTTOWAL  LaW— POLIOH  POWBB— DbIFTBD  LOOB. 

The  provisions  of  the  Maryland  Code,  art.  84,  giving  to  the  owner  of  any  shore 
of  the  Chesapeake  bay  and  its  tributaries,  upon  whose  land  logs  are  cast  by  wind  anid 
tide,  a  lien  upon  the  lo^s  of  25  cents  for  each  loir,  and  forbidding  the  owner  of  the 
logs  from  removing  them  without  payment,  held  to  be  valid  and  Constitutional  leg- 
islation within  the  proper  exercise  of  the  police  power  of  the  state.  J3e(c2,  that  the 
state  legislation  was  not  an  unconstitutional  and  arbitrary  interference  with  pri- 
vate rights;  that  it  was  not  an  attempt  to  regulate  commdrce;  and  that  H  did  not 
deprive  the  owner  of  the  logs  of  his  property  without  due  process  of  law. 
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At  Law.  Action  of  replevin.  Heard  on  demurrer  to  the  special  plea. 
Overruled. 

Morrisony  Munnikhuysen  &  Bond^  for  plaintifb. 
H.  Arthur  Stumpy  for  defendant. 

Morris,  District  Judge.  This  is  a  replevin  suit  instituted  by  the  plain- 
tifis,  Henry  &  Strong,  citiaens  of  Pennsylvania,  to  recover  about  8,000 
logs  from  the  possession  of  the  defendant,  Roberts,  a  citizen  of  Maryland, 
the  logs  being  upon  defendant's  island,  called  "Roberts'  Island,"  in  the 
Susquehanna  river,  in  Harford  county,  Md.,  and  appraised  at  $5,706. 
The  defendant  has  filed  a  special  plea,  in  which  he  sets  up  that  in  June, 
1889,  the  logs  in  controversy  were  cast  by  wind  and  tide  upon  the  said 
island,  and  remained  until  November  following,  when  they  were  taken 
away  by  the  plaintiffs  under  the  writ  of  replevin  in  this  case;  that  by  the 
Maryland  acts  of  1870  and  1872,  and  Maryland  Code,  art.  34,  the  de- 
fendant, at  the  time  of  the  taking  under  the  writ  of  replevin,  had  a  lien 
on  the  logs  to  secure  compliance  with  the  terms  of  said  acts,  and  had  a 
right  to  the  possession  thereof.  The  Maryland  act  of  1870,  c.  229,  was 
entitled  *'An  act  for  the  protection  of  the  owners  of  land  bordering  upon 
the  Chesapeake  bay  and  its  tributaries;"  and  the  act  of  1872,  c.  258, 
was  entitled  "An  act  for  the  better  protection  of  landowners  bordering 
on  the  Chesapeake  bay  and  its  tributaries."  They  have  been  codified  in 
the  Maryland  Code  as  parts  of  article  34,  which  treats  of  estrays,  vessels 
adrift,  and  drift  logs.     The  pertinent  sections  are  as  follows: 

'*Sec.  12.  All  persons  claiming  logs  cast  by  wind  and  tide  upon  any  shore 
borderidg  upon  the  Ghesapesike  bay  and  its  tributaries  are  hereby  prohibited 
from  removing  the  same  without  the  payment  to  the  owner  of  the  said  shore 
the  sum  of  twenty-five  cents  for  each  log  so  removed.  Sec.  13.  The  owner 
of  any  shore  upon  which  logs  are  so  cast  may  advertise  such  logs  by  one  in- 
sertion each  week  for  three  successive  weeks  in  some  newspaper  published  in 
the  state  of  Maryland,  of  a  public  notice  calling  upon  the  owner  of  said  logs 
to  remove  them  after  the  payment  of  twenty-five  cents  for  each  log  so  removed, 
and  the  cost  of  said  advertisement  in  addition  therewith.  Sec.  14.  If  the  said 
logs  are  not  removed  after  such  publication,  the  owner  of  any  shore  may  sell 
such  logs  to  the  highest  bidder  by  giving  notice  of  his  intention  so  to  do  by 
an  additional  advertisement  for  three  successive  weeks  as  aforesaid,  mention- 
ing the  time  and  place  of  sale.  Sec.  15.  Any  owner  of  a  shore,  so  selling,  shall 
be  responsible  for  the  excess  of  such  sale  over  the  sum  of  twenty-five  cents 
for  each  log  sold  and  the  cost  of  the  aforesaid  advertisement  and  sale.  Sec 
16.  Nothing  herein  contained  shall  be  construed  to  deny  to  the  owner  of  any 
shore  right  to  an  additional  compensation  for  special  damages,  such  as  the 
destruction  of  fences,  the  lodging  of  logs  upon  cultivated  fields,  or  other  sim- 
ilar injuries." 

Other  provisions  of  the  law  enact  penalties  against  any  one  removing 
logs  without  complying  with  the  foregoing  provisions  and  for  willfully 
marking  such  logs,  and  that  any  judgment  against  the  landowner  for  such 
logs  shall  be  null  and  void,  unless  the  claimant  has  actually  paid  the 
landowner  the  prescribed  25  cents  for  each  log.  The  plaintifis  have  de- 
murred to  the  defendant's  special  plea,  and  urge  in  support  of  their  de- 
murrer that  the  Maryland  act  is  unconstitutional  and  void  (1)  because  it 
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is  an  unconstitutional  and  arbitrary  interference  with  private  rights;  (2) 
because  it  is  an  attempt  by  the  state  to  regulate  commerce;  (3)  because 
it  authorizes  the  taking  of  private  property  without  due  process  of  law. 
The  authority  of  the  state  to  legislate  upon  this  subject  is  based  upon 
its  supposed  right  to  enact  regulations  with  r^ard  to  property  cast  upon 
the  lands  bordering  upon  the  navigable  waters  of  the  state.  The  right 
to  regulate  highways,  both  the  natural  waterways  and  rivers,  as  well 
as  roads,  is  a  recognized  and  comprehensive  branch  of  state  sovereignty, 
usually  classed  as  a  part  of  the  police  power.  Wharves  and  ferries, 
and  the  charges  for  the  use  of  them,  the  building  of  dams  and  other 
structures  on  navigable  streams,  the  manner  in  which  logs  and  rafts 
shall  be  floated  and  guarded,  the  preservation  of  the  shores,  the  con- 
struction of  embankments  and  levees,  are  all  subjects  of  regulation  by 
state  legislation  under  its  police  power.  Harrigan  v.  Lumber  Cb.,  129 
Mass.  580;  Scott  v.  WHiscm,  3  N.  H.  321;  Sherlock  v.  AUing,  93  U.  S.  99; 
Oraig  v.  Kline,  65  Pa.  St.  399.  It  is  true  that  navigable  rivers  are  pub- 
lic highways,  but  the  right  which  the  public  has  is  a  right  of  passage, 
and  not  of  using  the  adjoining  land  as  a  place  for  depositing  property 
or  storing  logs.  LiUlefidd  v.  Maxweli,  31  Me.  134;  State  v.  Wilsm,  42  Me. 
9.  Under  such  circumstances  as  give  rise  to  the  present  controversy 
the  land  is  made  use  of  by  the  owner  of  the  logs  necessarily  without 
previous  consent  or  agreement,  and  such  use  is  likely  to  lead  to  dis^ 
pute  and  disorder  unless  regulated  by  statute.  Such  r^ulation  would 
seem  to  be  a  very  salutary  exercise  of  the  state  police  power.  In  other 
states  laws  upon  this  subject  have  been  enacted.  In  Maine  and  in 
Pennsylvania  it  has  been  enacted  that  logs  lodged  upon  littoral  lands 
shall  be  forfeited  to  the  owners  of  the  land.  Although  not  stated  in  the 
pleadings,  it  was  conceded  in  argument  that  the  logs  in  controversy  had 
been  in  the  Susquehanna  river,  in  Pennsylvania,  and  had  been  carried 
by  a  freshQt  out  of  that  state  into  Maryland,  and  it  is  contended  by  the 
plaintiffs  that  the  Maryland  statute,  in  so  far  as  it  affects  property  trans- 
ported from  an  adjoining  state,  is  an  attempt  to  regulate  interstate  com- 
merce. If  it  be  conceded  that  the  facts  of  the  case  bring  the  subject 
within  the  principles  applicable  to  interstate  commerce,  yet  reasonable 
regulations  with  regard  to  the  charges  for  the  use  of  the  property  within 
the  state,  although  used  in  connection  with  interstate  commerce,  have 
not  been  held  to  be  necessarily  a  matter  confided  exclusively  to  congress 
by  the  federal  constitution.  Packet  Co.  v.  Catlettaburg,  105  U.  8.  559; 
Packet  Co.  v.  Keokuk,  96  U.  S.  80.  In  Mmn  v.  lUinm,  94  U.  S.  113,  a 
state  law  was  upheld  which  regulated  the  warehouse  charges  on  grain 
brought  into  Illinois  in  the  course  of  interstate  commerce;  and  so  in  the 
present  case,  even  if  it  can  be  true  that  such  commerce  may  be  indirectly 
affected,  it  would  seem  that  the  state  may  validly  r^uiate  the  charges 
to  be  allowed  for  the  use  of  land  bordering  upon  its  navigable  waters  in 
the  absence  of  private  agreement.  It  was  also  held  in  Munn  v.  lUmoiB 
that  if  under  any  state  of  iacts  which  might  reasonably  be  supposed  to 
exist  the  legislation  would  be  justified,  it  was  fair  to  presume  that  such 
facts  did  exist  when  the  state  enacted  the  remedial  statute,  and  in  th^ 
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present  case,  it  being,  as  I  think,  within  the  police  power  of  the  state  to  fix 
a  reasonable  compensation  for  the  use  of  littoral  lands  by  logs  cast  up  on 
the  shores,  it  must  be  presumed  that  the  actual  condition  of  things  required 
the  passing  of  the  law.  Indeed,  it  is  common  experience  that,  whenever 
parties  are  compelled  by  necessity  to  come  under  obligations  to  each  other 
without  opportunity  for  previous  agreement,  the  legislative  power  is 
obliged  to  regulate  the  oompensation  which  may  be  exacted  in  order  to 
prevent  extortion  and  abuse. 

The  last  ground  of  demurrer  is  based  upon  the  contention  that  the 
Maryland  act  subjects  the  owner  of  the  logs  to  the  deprivation  of  his 
property  without  due  process  of  law.  The  objection  is  taken  that  the 
proceedings  prescribed  by  the  statute  to  enable  the  landowner  to  sell  the 
logs  for  the  payment  of  the  charges,  after  notice  by  publication ^  without 
any  judicial  deterniination  of  the  amount  payable,  fails  to  amount  to  due 
process.  It  seems  to  me  that  in  the  present  case  it  is  not  necessary  to 
consider  this  question.  If  the  state  has  a  right  to  regulate  the  chai^ges, 
it  has  a  right  to  enact  that  the  landowner  upon  whose  land  the  logs  have 
been  cast  shall  have  a  lien  on  them  for  the  prescribed  charge,  and  that 
he  may  retain  possession  until  the  amount  is  paid.  This  is  all  that  is 
enacted  by  the  first  section  of  the  statute.  The  right  to  hold  possession 
of  a  chattel  until  a  charge  which  is  a  lien  upon  it  is  paid  is  a  most  com- 
mon legal  right.  What  proceedings  to  enforce  such  a  lien  resulting  in 
a  sale  are  sufficient  to  pass  a  good  title,  and  to  deprive  the  owner  of  his 
property  by  due  process  of  law,  is  a  separate  question.  In  the  present 
case  the  defendant  has  done  nothing,  so  far  as  appears,  to  enforce  his 
lien.  The  logs  remained  in  his  possession  upon  his  land  from  June  to 
November,  when  the  plaintiffs,  refusing  to  pay  the  charges,  took  them 
under  this  replevin.  There  has  been  no  attempt  to  deprive  the  owner 
of  his  property  in  the  logs,  and  objection  to  the  statutory  proceedings 
for  a  sale  are  not  proper  to  be  oonsidered  in  this  case. 

Another  suggestion  under  this  head  is  that  the  compensation  of  25 
cents  for  each  log  is  such  an  unreasonably  excessive  exaction,  and  that 
in  some  cases  it  would  amount  to  depriving  the  owner  of  bis  property. 
To  this  it  is  sufficient  reply  that  nothing  appears  in  this  case  tending  to 
show  it  to  be  a  fact,  and  every  presumption  is  in  favor  of  the  reason- 
ableness of  the  legislative  enactment.     The  demurrer  is  overruled. 
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Richmond  &  D.  B.  Co.  t^.  McGee  d  al. 

(CireuiU  Court  of  Appeals,  F<mrth  Citreu/U.    Haj  80,  ISMi) 

No.  a. 

t.  Bill  or  ExoBPnovs— Sioinn>  attbb  Term. 

No  bill  of  ezceptioziB  was  presented  to  the  trial  Judge  for  eignatare  aad  signed 
by  him  during  the  term  at  which  the  trial  was  had  and  judgment  rendered,  nor 
within  any  extension  of  time  for  that  purpose,  either  by  order  or  by  consent  of 
counsel,  but  a  paper  was  filed  entitled  a  **  Bill  of  Exceptions. "  Held,  that  a  oertUicato 
of  the  trial  Judge  that  **all  of  the  exceptions  set  out  in  the  assignment  of  errors, 
called  the  *  Bill  of  Exceptions,'  **  were  duly  taken  at  the  trial  and  noted  by  him  on 
the  minutes,  and  reduced  to  writing  as  the  assignment  of  errors,  and  allowed  by 
him,  was  unavailing. 

9l  Fbdbbal  Ooxjrts— Stats  Praotiob— Rbvibw  bt  Cibcuit  C!oubt  of  Afpbals. 

The  practice  and  rules  of  the  state  courts  do  not  apply  to  proceedings  taken  tat 
the  circuit  courts  of  the  United  States  for  the  purpose  of  review  in  the  circuit  court 
of  appeals. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
South  Carolina. 

Action  by  J.  L.  McGree  and  W.  B.  Dillingham  against  the  Richmond 
&  Danville  Railroad  Company  to  recover  for  the  loss  of  live  stock  through 
defendant's  negligence  as  a  common  carrier.  Judgment  for  plaintifb. 
Defendant  brings  error.     Affirmed. 

/.  S.  Cothran  and  G.  O.  Wells,  for  plaintiff  in  error. 

Oeo,  E.  Prince^  for  defendants  in  error. 

Before  Fuller,  Circuit  Justice,  and  Bokd  and  Goff,  Circuit  Judges. 

Fuller,  Circuit  Justice.  This  case  was  tried  to  a  jury  at  the  August 
term,  1891,  of  the  circuit  court  of  the  United  States  for  the  district  of 
South  Carolina,  at  Greenville,  and  a  verdict  returned  in  favor  of  plain- 
tiffs below,  defendants  in  error  here,  August  7,  1891.  August  8th  a 
motion  for  new  trial  was  made,  which  was  denied  August  15th,  and  on 
August  20th  notice  of  an  appeal  was  given,  an  appeal  allowed,  and  the 
amount  of  supersedeas  bond  was  fixed.  The  bond  was  approved  Septem- 
ber 12, 1891.  September  17, 1891,  judgment  and  execution  were  filed. 
The  case  being  at  law,  and  not  open  to  appeal,  a  writ  of  error  was  taken 
out  October  10, 1891,  with  citation,  and  on  the  same  day  there  was  filed 
a  paper,  bearing  that  date,  entitled  "Bill  of  Exceptions,"  signed  by  coun- 
sel for  defendant  below.  The  certificate  of  the  derk  to  the  transcript  is 
to  the  effect  that  "the  foregoing  is  a  true  and  correct  copy  of  the  records, 
proceedings,  and  of  the  verdict  in  the  case  of  McGee  &  Dillingham^  Plainr 
tiffs,  against  the  Richmond  &  Danville  Railroad  Cbmpcmy,  Defendant^  ren- 
dered as  aforesaid,  together  with  all  the  proceedings  had  in  the  cause 
relating  to  the  same."  No  bill  of  exceptions,  signed  by  the  trial  judge, 
appears  in  the  record.  The  August  term  expired  during  that  month, 
and  no  order  was  entered  extending  the  time  within  which  such  bill 
might  be  prepared  and  filed,  nor  was  there  any  consent  of  counsel  giv- 
ing further  time  for  that  purpose.  When  the  case  came  on  for  argument 
in  this  court,  February  3,  1892,  the  attention  of  counsel  was  called  to 
the  £Eict  that  there  was  no  bill  of  exceptions,  and  argument  was  bus 
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pended  and  the  case  passed.     A  certificate  of  the  trial  judge,  dated  Feb- 
ruary 20th,  has  now  been  produced,  stating  that — 

''AH of  the  exceptions  set  ont  in  the  assignment  of  errors,  called  the  'Bill 
of  Exceptions'  in  the  above-entitled  cause,  and  part  of  the  record,  were  duly 
taken  on  the  trial,  and  were  noted  by  me  in  the  progress  of  the  case,  and 
signed  on  my  minutes.  After  the  trial  these  exceptions  were  duly  reduced 
in  form  to  writing,  as  the  assignment  of  errors,  and  submitted  to  me.  I  aU 
lowed  the  same,  but  did  not  sign  them,  because  they  were  really  the  assign- 
ment of  errors.  They  correspond,  however,  with  the  exceptions  taken  and 
noted  at  the  trial. " 

Some  correspondence  has  also  been  laid  before  us,  which,  if  treated 
as  properly  examinable,  does  not  change  the  facts. 

From  the  foregoing  statement  it  will  be" seen  that  no  bill  of  exceptions 
was  presented  to  the  trial  judge  for  signature,  and  signed  by  him  dur- 
ing the  term  at  which  the  trial  was  had  and  judgment  rendered,  nor 
within  any  extension  of  time  for  that  purpose  granted  by  him  and  en- 
tered of  record,  or  consented  to  by  counsel.  This  being  so,  the  certifi- 
cate of  February  20th  is  entirely  unavailing,  even  if  in  itself  sufficient 
if  executed  in  due  time.  The  case  comes  clearly  within  Mvller  v.  EhlerSy 
91  U.  S.  249.  See,  also,  Joiies  v.  Grover  &  Bakei^ S.  M.  Co.,  131  U.  S. 
Appendix,  cl.;  U.  S.  v.  (hrey,  llOU.  S.  51,  3  Sup.  Ct.  Rep.  424;  Express 
Co.  V.  Malin,  132  U.  S.  531,  10  Sup.  Ct.  Rep.  166;  GlaspeU  v.  Railroad 
O).,  144  U.  S.  211,  12  Sup.  Ct.  Rep.  593.  In  Davis  v.  Patrick,  122  U. 
S.  138,  7  Sup.  Ct.  Rep.  1102,  the  delay  was  attributable  to  the  judge 
after  the  party  excepting  had  done  all  that  he  could  to  procure  the  set- 
tlement of  and  signature  to  the  bill,  while  here  no  bill  of  exceptions 
was  ever  presented,  nor  was  the  paper  relied  on  as  such  tendered  to  the 
judge  until  after  the  time  within  which  he  could  act  had  expired.  We 
may  observe,  further,  that  the  practice  and  rules  of  state  courts  do  not 
apply  to  proceedings  taken  in  the  circuit  courts  of  the  United  States  for 
the  purpose  of  reviewing  in  this  court  the  judgments  of  such  circuit 
courts.  Chateaugay  Ore  &  Iron  Co.,  Petitioner,  128  U.  S.  544,  9  Sup.  Ct. 
Rep.  150.  The  true  rule  upon  this  subject  is  laid  down  in  MuUer  v. 
EUefTS,  and  is  expressed,  in  substance,  in  rule  36  of  the  rules  of  the 
United  States  circuit  court  for  the  district  of  South  Carolina,  which  pro- 
vides for  the  taking  of  exceptions  on  the  trial,  though  the  bill  of  excep- 
tions may  be  drawn  up  and  settled  afterwards;  but  only  "within  such 
times  and  under  such  rules  as  the  court,  in  its  discretion,  may  prescribe 
at  the  time."  As  the  errors  relied  on  are  only  such  as  could  arise  on  a 
bill  of  exceptions,  the  judgment  of  the  circuit  court  must  be  affirmed; 
and  it  is  so  ordered. 
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Appeal  of  Field  et  al. 
(CircuU  Courts  N.  D.  llUfKHa.    June  8, 1801) 

Customs  Duties— Property  Subject  to  Duty— Siut  Veils. 

Silk  goods,  which,  although  Jiade  in  the  manner  of  laoes,  and  having  Uie  sub- 
stantial characteristics  of  laces,  are  not  commercially  known  as  ** laoes,  **  bat  aa 
Mgiijc  nets,**  ''veilings,** and  ''drapery  nets, **  are  dutiable  under  Schedule  L,  par. 
414,  of  the  customs  act  of  1890,  as  a  manufacture  of  silk  not  otherwise  provided  for, 
and  not  as  silk  laces. 

At  Law. 

N.  W.  Bliss,  for  appellants. 

Thoe.  E.  MUdirist,  U.  S.  Dist.  Atty.,  for  the  collector. 

Blodgett,  District  Judge.  This  is  an  appeal  from  the  board  of  gen- 
eral appraisers  under  section  15  of  the  customs  administrative  act  of 
June  10,  1890.  The  appellants  imported  to  the  port  of  Chicago  silk 
goods,  which  the  collector  classed  as  silk  ^4aces,"  and  assessed  the  duty 
thereon  at  the  rate  of  60  per  cent,  ad  valorem.  Appellants  gave  the  col- 
lector notice  of  their  dissatisfaction  with  his  decision  in  classifying  and 
assessing  the  duty  on  said  goods,  and  thereupon  the  collector  transmitted 
the  invoices,  papers,  and  exhibits  connected  with  the  entry  of  such 
goods  for  duty  to  the  board  of  general  appraisers  at  New  York  city.  The 
uoard  of  general  appraisers,  after  an  examination  and  hearing,  rendered  a 
decision  affirming  the  action  of  thcicollector;  and  the  appellants,  being 
dissatisfied  with  such  decision,  applied  to  this  court  for  a  review  of  the 
questions  of  law  and  fact  involved  in  the  decision.  The  record  of  the 
proceedings  before  the  board  of  general  appraisers,  together  with  the 
evidence  and  exhibits  before  them,  has  been  duly  returned  to  this  court, 
and  on  the  application  of  the  appellants  further  proof  has  been  taken  in 
the  manner  required  by  the  statute,  and  the  case  brought  to  hearing 
before  the  court  upon  the  return  of  the  board  of  general  appraisers,  and 
the  additional  proofs  taken.  The  contention  of  the  importer  is  that  the 
goods  in  question  are  not  known  as  "silk  laces,"  but  are  commercially 
known  by  the  trade  as  "silk  nets,"  "veilings,"  and  "drapery  nets,"  and 
are  dutiable  as  a  manufacture  of  silk  not  otherwise  provided  for,  at  50 
per  cent,  ad  valorem,  under  Schedule  L,  par.  414,  of  the  customs  act  of 
October  1, 1890.  The  board  of  general  appraisers,  in  its  opinion  in  the 
case,  has  gone  very  fully  into  the  art  of  lace  making,  and  the  difference 
between  the  fabrics  known  as  "laces"  and  "woven  fabrics,"  and  their  con- 
clusions in  the  matter  are  quite  clearly  expressed  in  the  2d,  6th,  7th, 
8th,  and  9th  findings  of  fact,  which  form  part  of  their  opinion,  which  I 
quote  as  follows: 

''(2)  The  merchandise  in  question  consists  of  plain  and  a  variety  of  figured 
silk  iace  nets  and  veilings  and  silk  lace  drapery  nets  made  on  the  lace  ma* 
chine,  and  distinguished  by  the  hexagonal  mesh." 

**(6)  The  hexagonal  mesh  is  the  essential  feature,  as  it  is  the  distinguish* 
ing  characteristic  of  lace,  the  process  of  its  formation  being  akin  to  knitting 
as  it  is  the  antithesis  of  weaving. 


Digitized  by 


Google 


APPEAL   OP   FIELD.  909 

**(7)  The  presence  of  the  hexagonal  mesh  in  a  textile  fabric  is  conclusive 
of  the  fact  that  it  is  a  lace,  whereas  its  absence  is  equally  conclusive  of  the 
fact  that  it  is  a  woven  fabric;  that  la  to  say,  not  a  lace. 

*'(8)  The  claim  that  the  merchandise  in  controversy  is  commercially  known 
as  *  nets '  and  •  veilings '  and  *  drapery  nets,*  and  never  as  •  lace  nets,*  'lace 
veilings/  Mace  drapery  nets,'  or  as  Maces,*  is  not,  in  our  opinion,  clearly  es* 
tablisbed,  aud  we  hence  find  that  It  consists  of  laces." 

It  will  be  seen  that  the  test  applied  by  the  board  of  general  appraisers 
to  these  goods  for  determining  the  class  to  which  they  belong  for  the 
purpose  of  duty  is  that  they  contain  the  hexagonal  mesh,  which  they 
find  to  be  the  distinguishing  characteristic  of  lace.  The  conclusion  of 
the  board,  deduced  from  the  study  of  the  art  of  lace  making,  either  by 
hand  or  machinery^  is  based  largely  upon  definitions  of  laoe  and  their 
differentiation  of  lace  from  woven  fabrics.  The  proof  in  the  case  from 
expert  persons  skilled  in  the  trade  and  with  long  and  extensive  expe- 
rience in  the  business  is  that  these  goods  are  not  known  as  ''laces,"  but 
are  commercially  known  as  "nets"  and  "veilings,"  and  "drapery  nets." 
There  is  no  dispute  between  the  parties  but  that  the  goods  are  a  manu- 
facture of  silk;  nor  is  there  any  dispute  that  they  are  made  upon  what 
is  known  as  a  "lace  machine;"  that  is,  a  machine  which  nets  or  knits 
the  meshes  and  figures  upon  them.  While  I  have  no  doubt  that  these 
goods  respond  to  the  general  designation  or  description  of  lace,  not  neces- 
sarily because  they  show  the  hexagonal  mesh,  but  because  they  are  made 
in  the  same  manner  as  most  of  the  machine-made  laces,'!  am  also  satis- 
fied, as  I  have  before  said,  from  the  propf,  that  these  goods  are  not  com- 
mercially designated  as  "laces,"  but  are  known  to  the  trade  by  the  name 
of  "sik  nets,"  "veilings,"  etc.;  and,  recognizing  the  rule  "that  the  com- 
mercial designation  of  an  article  among  traders  and  manufacturers, 
where  such  designation  is  clearly  established,  fixes  its  character  for  the 
purpose  of  the  tariff  laws,"  I  see  no  escape  from  the  conclusion  that  these 
goods  should  have  been  classed  as  dutiable  under  clause  414  as  a  manu- 
facture of  silk  not  otherwise  specially  provided  for.  This  rule  has  been 
so  long  acted  upon  as  to  hardly  require  the  citation  of  authorities  in  its 
support.  It  was  clearly  laid  down  in  0,  S.  v.  200  Chests  of  Tea,  9 
Wheat.  480,  followed  in  Barlow  v.  U,  S.,  7  Pet.  409,  and  again  applied^ 
in  Arthur  v.  Morison,  96  U.  S.  108.  In  that  case  goods  wei*e  imported' 
and  assessed  for  duty  as  "silk  veils."  The  importer  insisted  that,  al- 
though the  veils  were  a  manufacture  of  6ilk,  they  were  not  commercially 
known  as  "silk  veils,"  but  were  commercially  known  as  "crepe  veils," 
and  the  supreme  court,  in  an  elaborate  opinion,  sustained  the  conten- 
tion of  the  importer,  the  court  saying: 

"The  question  of  law  thus  presented  is  whether  veils  which  are  not  com- 
monly called  *silk  veils,'  but  are  veils  manufactured  of  silk,  and  are  commer- 
cially known  as  *  crepe  veils,*  and  not  otherwise,  are  liable  to  a  duty  of  60  per 
cent.  The  argument  of  the  government  is  that  the  statute  in  question  is  a 
comprehensive  one,  intended  to  include  all  articles  made  of  silk,  or  of  which 
silk,  is  the  component  material  of  chief  value,  specifically  Enumerating  in  its 
first  branch  a  variety  of  subjects  on  which  should  be  imposed  a  duty  of  60 
per  cent.»  and  further  providing  that  on.  all  manufactures  from  that  material 
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not  otherwise  provided  for  a  duty  of  50  per  cent,  should  be  levied  and  col- 
lected. Silk  veils,  it  is  said,  are  specifically  enumerated  as  being  liable  to  ^ 
duty  of  60  per  cent.»  and  the  articles  in  question,  being  veils  of  which  tht 
material  is  silk,  are  within  the  enumerating  clause  of  the  statute.  If  this 
were  all,  the  argument  would  be  a  strong  one.  But  the  fact  that  the  veils  in 
question  are  universally  known  and  recognized  among  merchants  and  import- 
ers as  *  crepe  \reils,'  and  not  otherwise,  and  are  never  called  or  known  as  *silk 
veils,'  is  to  be  taken  into  account.  Although  crepe  is  shown  to  be  a  material 
of  silk  to  which  a  certain  resinous  substance  has  been  applied,  neither  the 
merchant  nor  the  ordinary  buyer  understands  them  to  be  identical.  Neither 
the  merchant  who  should  order  a  case  of  crepes  and  receive  one  of  silk  goods, 
or  who  should  order  silk  and  receive  crepe,  nor  the  individual  purchaser  who 
should  order  a  dress  of  silk  and  receive  one  of  crepe,  or  should  order  crepe 
for  mourning  and  receive  silk,  would  deem  that  the  order  had  been  properly 
tilled.  The  general  understanding  concurs  in  this  respect  with  that  of  the 
trader  and  importer,  and  must  determine  the  construction  to  be  given  Co  the 
language  of  the  statute." 

It  seems  to  me  that  the  error  of  the  board  of  general  appraisers  lies  in 
their  conclusion  that,  because  the  goods  in  question  are  made  after  the 
manner  of  laces,  and  have  the  substantial  characteristics  of  laces,  there- 
fore they  are  commercially  laces,  while  I  think  the  weight  of  proof  clearly 
shows  that  they  are  not  commercially  known  as  "laces,"  but  as  "nets" 
and  "veilings"  and  "drapery  nets."  It  is  due  to  the  board  of  general 
appraisers  to  my  that  the  additional  proof  taken  under  the  order  of  this 
court  since  the  appeal  is  much  more  full  and  convincing  as  to  the  com- 
mercial designation  of  these  goods  than  that  made  by  the  proof  before 
the  commission.  For  these  reasons  the  decision  of  the  board  of  general 
appraisers  is  reversed,  and  the  collector  of  the  port  of  Chicago  is  ordered 
to  reliquidate  the  entries  according  to  this  decision. 


In  re  Higgins  et  al. 
(CircuU  Court,  8,  JD.  New  York.    Januaiy  12,  1892.) 

1.  Customs  Duties— Duty  on  Wooi/— Sorting. 

Tariff  Act  Oct.  1, 1890;  constraction  of  paragraphs  888,  885,  888. 

2.  Same. 

The** sorting  clause"  (so  called)  of  paragraph  883,  Schedule  EI,  Tariff  Act  Oct 
1, 1890,  (26  U.  S.  St.  p.  567,)  applies  to  wools  of  all  classes. 

8.  Same. 

The  term  **  sorting  "in  paragraph  888  means  a  changing  of  the  original  fleeces, 
and  not  a  separation  of  wools  as  to  color.  « 

4.  Same. 

The  provision  that  **the  duty  on  wool  which  has  oeen  sorted  shall  be  twice  the 
duty  to  which  it  would  be  otherwise  subject"  means  ** twice  the  dut^  to  which  it 
would  have  been  subject  if  it  bad  not  been  sorted. " 

6.  Same. 

Id  applying  the  ** sorting  clause"  to  wools  of  the  third  class,  which  are  subject  to 
ad  valorem  duties,  the  value  of  the  wool  in  an  unsorted  condition  should  be  as- 
certained, and  multiplied  by  twice  the  rate  provided  by  law  for  wool  of  such  value. 
Arthur  v.;  Pastor,  109  U,  S.  189.  8  Sup.  Ct.  Rep.  96,  followed. 
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e.  Sams. 

Tbe  proviso  in  paragraph  888  that  **  wools  on  which  a  duty  is  assessed  amounting 
to  three  times  or  more  than  that  which  would  be  assessed  if  said  wool  was  import- 
ed unwashed,  such  duty  shall  not  be  doubled  on  account  of  its  being  sorted, "  ap- 
plies to  wools  of  all  classes. 

7.  Samb. 

Where  sorted  wool  of  class  8  is  worth  over  18  cents  per  pound,  and  the  duty 
thereon  at  60  per  cent  ad  valorem^  under  paragraph  886,  amounts  to  more  than  three 
times  the  duty  which  could  have  been  assessed  upon  it  if  it  had  been  imported  un- 
washed, double  duty  cannot  be  assessed  upon  it,  under  the  sorting  clause  of  para- 
graph 888. 

{SyUabus  by  the  Cov/rL) 

At  Law.  Appeal  by  collector  from  decision  of  board  of  United  States 
general  appraisers.     Affirmed. 

In  April,  1891,  Messrs.  Higgins  &  Co.,  carpet  manufacturers,  in  the 
city  of  New  York,  imported  from  Liverpool  a  quantity  of  carpet  (third- 
class)  wool.  Some  of  these  wools  were  gray,  some  yellow,  and  some 
white.  The  invoice  price  of  the  gray  and  yellow  wools  amounted  to 
less  than  13  cents  per  pound,  and  of  the  white  wool  to  more  than  18 
cents  per  pound.  On  the  entry  of  the  merchandise  they  paid,  as  es- 
timated duties,  82  per  cent,  ad  valorem  on  the  gray  and  yellow  wools, 
under  paragraph  385,  Schedule  K,  Act  Oct.  1,  1890,  and  on  the  white 
wool  60  per  cent,  ad  valorem^  under  paragraph  386  of  the  same  act  and 
schedule.  The  United  States  local  appraiser  returned  all  these  wools  as 
-*' sorted  wools,"  and  thereupon  the  collector,  acting  under  special  instruc- 
tions of  the  secretary  of  the  treasury,  (Synopsis  Treas.  Dec.  §  11,307,) 
liquidated  the  duties  at  64  per  cent,  upon  the  invoice  value  of  the  gray 
and  yellow  wools,  (paragraphs  385,  383)  and  100  per  cent,  upon  the  in- 
voice value  of  the  white  wool,  (paragraphs  386,  383.)  Demand  was 
made  upon  Higgins  &  Co.  for  upwards  of  $7, 000  additional  duties,  which 
they  paid  under  protest.  The  substantial  averments  of  the  protest  were 
as  follows: 

First.  We  protest  against  tbe  exaction  upon  the  gray  and  yellow  wool  con* 
tained  in  said  importations  of  more  than  32  per  cent,  ad  valorem,  and  upon 
the  white  wool  contained  in  said  importations  of  more  than  50  per  cent,  ad 
valorem,  on  tlie  ground  that  being  wools  of  the  third  class,  and  valued,  the 
gray  and  yellow  at  less,  and  the  white  at  more,  than  13  cents  per  pound,  they 
are  subject  only  to  such  rates,  and  no  more,  by  virtue  of  paragraphs  885»  386, 
Schedule  K,  Act  Oct.  1,  1890.  Second.  We  furtlier  claim  tiiat  none  of  our 
.  wools  have  been  imported  in  other  than  ordinary  condition,  or  changed  in 
character  or  condition,  for  the  purpose  of  evading  the  duty,  or  reduced  in 
value  by  the  admixture  of  dirt  or  any  other  foreign  substance.  Third,  We 
protest  against  the  application  to  our  wool  of  the  clause  in  paragraph  883, 
Schedule  K,  of  said  act,  which  provides  that  "the  duty  upon  wool  of  the  sheep 
*  *  *  which  has  been  sorted,  or  increased  in  value  by  the  rejection  of  any 
part  of  the  original  fleece,  shall  be  twice  the  duty  to  which  it  would  be  other- 
wise subject,"  etc.,  on  the  groun'l  that  said  provision  applies  only  to  wools  of 
classes  1  and  2,  wliich  are  subject  to  specific  duties.  Fourth,  We  claim  that 
the  intent  of  the  lawmakers  in  enacting  the  "sorting"  clause  above  quoted  is 
fully  satistied  in  tlie  case  of  third-class  wools,  by  the  grading  of  the  duties 
under  the  ad  valorem  system,  as  the  increase  of  the  rate  from  82  per  cent,  to 
50  per  cent.,  and  the  increase  of  the  values  upon  which  the  rate  is  assessed^ 
makes  the  wools,  after  tbe  colors  have  l)een  separated,  pay  double  the  duty 
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which  they  would  have  paid  if  not  separated.  Fifth.  We  claim  that  none  of 
the  wools  covered  by  said  importation  arie  ''sorted."  within  the  meaning  of 
that  term  as  used  among  merchants  and  dealers.  We  claim  that  the  term 
"sorting, "  as  used  in  commercial  parlance  and  in  the  tariff,  means  a  separation 
of  parts  of  the  fleece  with  reference  to  their  quality  and  value,  while  in  the  case 
of  our  wools  there  has  been  simply  a  separation  as  to  color,  the  white  wools  hav- 
ing been  taken  from  the  gray  and  yellow  wools;  and,  even  if  the  separation  of 
the  wools  according  to  color  could  be  held  to  be  sorting,  the  result  of  that  pro- 
cess in  ti>e  case  of  our  gray  and  yellow  wools  has  been  to  decrease,  and  not  in- 
crease, their  value.  Sixth.  If  the  sorting  clause  of  paragraph  383,  above 
quoted,  can  be  applied  to  third-class  wools,  then  we  claim  that  our  wools  are 
expressly  excepted  from  the  application  of  said  clause  by  the  terms  of  said 
paragraph,  because  the  yellow  wool  is  skirted  wool  as  imported,  and  commer- 
cially known  on  and  prior  to  October  1,  1890,  and  the  w^hite  wool  has  already 
had  assessed  upon  it  a  duty  amounting  to  three  times  that  which  would  be 
assessed  if  said  wool  was  imported  unwashed.  Seventh,  If  the  above-quoted 
sorting  clause  of  paragraph  883  should  be  held  applicable  to  our  wools, 
then  we  claim  that  the  exaction  of  64  per  cent,  or  100  per  cent,  upon  the  in- 
voice prices  of  our  wools  is  illegal,  and  that  it  is  the  duty  of  the  appraiser  to 
ascertain  and  report  what  would  be  the  value  of  our  wools  if  the  white  wool 
had  not  been  separated  from  the  gray  and  yellow  wools,  which  value,  we  as- 
sert, would  be  very  much  less  than  13  cents  per  pound;  and  that,  if  the  sort- 
ing clause  can  be  applied  to  our  wools,  it  is  then  your  duty  to  assess  64  per 
cent,  duty  on  the  reduced  valuation  so  ascertained  by  the  appraiser,  which  du- 
ties we  claim  would  be  less  than  the  duties  at  32  per  cent,  and  50  per  cent,  al- 
ready paid  by  us.  Eighth.  We  claim  that  where  goods  are  subject  to  a  graded 
ad  valorem  duty,  and  the  process  of  separating  them  has  so  increased  the 
value  of  any  of  them  as  to  advance  them  from  one  grade  to  another,  no  pro- 
vision of  law  for  doubling  the  duty  to  which  they  would  be  otherwise  subject 
can  justify  you  in  doubling  the  rate  of  duty  applicable  to  the  higher  grade, 
and  assessing  it  upon  the  valuation  as  increased  by  the  process  of  separation. 

The  protest  was  transmitted  to  the  United  States  board  of  general  ap- 
praisers, pursuant  to  section  14  of  the  act  of  June  10,  1890,  (Customs 
Administrative  Act;  26  U.  S.  St.  p.  131,)  and  a  hearing  was  had  before 
them.  It  was  proven  that  it  had  been  for  many  years  the  custom  in 
the  wool  markets  of  Liverpool  to  separate  East  India  wools  of  this  char- 
acter according  to  their  color,  and  that  such  wools  were  imported  into 
this  country  so  separated;  that  these  wools  had  not  been  changed  in  their 
character  or  condition  for  the  purpose  of  evading  the  duty,  nor  had  they 
been  reduced  in  value  by  the  admixture  of  dirt  or  any  other  foreign  sub- 
stance; that,  as  to  the  gray  and  yellow  wools,  there  bad  been  no  separa- 
tion except  as  to  color;  that  the  white  wool  had  been  separated  both  as 
to  color  and  quality;  that  the  effect  of  separating  gray  and  yellow  wools 
from  white  wools  was  to  reduce  their  value;  that  the  white  wool,  as  im- 
ported, was  worth  ninepence  per  pound,  whereas,  if  it  had  not  been 
sorted,  its  value  would  have  been  sixpence  per  pound,  and,  if  it  were 
unwashed,  its  value  would  be  twopence  per  pound;  and  that,  all  of  said 
wools  were  intended  to  be  used,  and  had  in  fact  been  used,  to  make  car- 
pets. 

The  board  of  appraisers  decided:  (1)  That  separating  wools  as  to  color 
was  not  "sorting,"  within  the  meaning  of  the  law.  (2)  That  the  sort- 
ing clause  applied  to  all  classes  of  wool.     (3)  That  the  gray  and  yellow 
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• 

wools  were  not  and  the  white  wool  wa»  sorted,  within  the  meaning  of  the 
law.  (4)  That  the  white  wool  had  already  paid  (at  50  per  cent,  on  its 
invoice  value)  double  the  duty  to  which  it  would  have  been  subject  if 
imported  unsorted,  and  three  times  the  duty  to  which  it  would  have 
been  subject  if  imported  unwashed.  (5)  That  the  decision  of  the  col- 
lector should  be  reversed,  and  the  entry  reliquidated.  Prom  this  de- 
cision the  collector,  under  section  15  of  the  customs  administrative  act, 
appealed  to  the  circuit  court. 

Edward  Mitchdl^  U.  S.  Atty.,  and  Thomas  Qreenwood^  Asst.  U.  S. 
Atty.,  for  appellant. 

Curie^  Smith  &  Mackie^  (TT.  Wickham  Smithy  of  counsel,)  for  respond- 
ents. 

Wheeler,  District  Judge.  The  question  here  .arises  upon  that  part 
of  clause  388  of  Schedule  K  of  the  tariff  act  of  1890  which  provides 
that  the  duty  upon  the  woo]  ''which  has  been  sorted,  or  increased  in 
value  by  the  rejection  of  any  part  of  the  original  fleece,  shaU  be  twice 
the  duty  to  which  it  would  be  otherwise  subject:  provided,  that  skirted 
wools,  as  now  imported,  are  hereby  excepted.  Wools  on  which  a  duty 
is  assessed  amounting  to  three  times  or  more  than  that  which  would  be 
assessed  if  said  wool  was  imported  tmwashed,  such  duty  shall  not  be 
doubled  on  account  of  its  being  sorted."  The  importation  was  of  white, 
yellow,  and  gray  wools,  which  had  been  separated  by  colors,  and  the 
value  of  the  white  increased  and  of  the  yeUow  and  gray  lessened.  The 
collector,  under  some  direction,  considered  the  whole  to  have  been  sorted, 
and  doubled  the  duty  on  its  value  as  sorted.  The  general  appraisers  re- 
versed this,  and  decided  that  the  duty  on  the  white  wool  should  not  be 
doubled,  because  the  single  duty  amounted  to  more  than  three  times  as 
much  as  if  it  had  been  imported  unwashed;  and  that  the  yellow  and 
gray  had  not  been  sorted,  within  the  meaning  of  the  law.  The  duty  to 
which  the  sorted  wool  would  be  otherwise  subject  would  seem  clearly 
to  be  that  to  which  it  would  have  been  subject  if  unsorted,  and  not  that 
which  would  be  the  duty  when  sorted.  The  other  construction  would 
make  this  clause  mean  that,  under  these  circumstances,  the  duty  should 
be  double  what  it  would  be  undoubled.  If  this  separation  into  colors 
was  sorting,  it  would  be  a  sorting  of  the  whole,  as  it  all  was  brought; 
and  the  duty  on  the  whole,  unsorted,  would  have  to  be  doubled,  unless 
it  amounted  to  more  than  three  times  what  the  duty  on  the  whole, 
unwashed,  would  have  been.  But  sorting  seems  to  refer  to  changing 
the  original  fleece.  This  brings  in  the  proviso  that  it  shall  not  apply  to 
skirted  wools.  The  fleeces  of  the  yellow  and  gray  wools  do  not  appear 
to  have  been  sorted  in  the  fleece,  and  are  found  not  to  have  been  sorted 
at  all.  As  the  duty  on  the  white  wool  was  more  than  three  times  what 
it  would  have  been  if  the  wool  had  been  imported  unwashed,  that  was 
not  to  be  doubled,  and  as  the  yellow  and  gray  had  not  been  sorted,  that 
was  not  to  be,  and  none  was  to  be,  doubled.  The  decision  of  the  board 
of  general  appraisers  is  therefore  affirmed. 
v.60F.no.ll— ^8 


Digitized  by 


Google 


914  nCDERAL  BEPOBTXB ,  ToL  60. 


lb  re  BoexoN  Book  Co. 

(OlfeuU  CawrU  IX  MaMtachuuttM.   June  8,  ISMi) 

£[0.8,660. 

CvfTOMS  DuTiBS— Books. 

Under  the  tariff  act  of  1890^  par.  512,  booka  printed  and  bound  more  Uiaa  90  ytmxm 
ago  are  entitled  to  entrj  free,  notwithatanding  that  they  have  bees  reoentlj  v» 
bound. 

At  Law.     Petition  for  review  of  a  decision  by  the  board  of  general 

appraisers. 

The  Boston  Book  Company  ordered  from  London  a  secondhand  set 
of  Howell's  State  Trials,  84  volumes,  which  were  published  in  success- 
ive volumes  between  the  years  1809  and  1828.  On  arrival  of  the  set 
(per  steamship  Soythia,  April  13,  1891)  the  appraiser  at  the  port  of 
Boston  found  that,  while  printed  more  than  20  years  ago,  it  had  evi- 
dently been  recendy  rebound «  and  the  collector  therefore  assessed  upon 
it  (April  23d)  a  duty  of  26  per  cent,  upon  the  value,  (£16.10,)  under 
the  provision  of  the  present  tariff,  which  requires  a  book  to  have  been 
"  printed  and  bound  "  more  than  20  years  to  be  admitted  free.  This  duty, 
amounting  to  $20.50,  the  Boston  Book  Company  paid  under  protest  on 
April  29,  1891,  and  the  same  day  entered  an  appeal  to  the  board  of 
United  States  general  appraisers  against  the  imposition  of  this  duty. 
On  May  29, 1891,  the  board  of  United  States  general  appraisers  sus- 
tained the  decision  of  the  collector  of  the  port  of  Boston,  and  so  notified 
the  appellant. 

Augvstua  jRum,  for  petitioner. 

Frank  D.  AUen^  U.  S.  Atty.,  for  collector. 

Putnam,  Circuit  Judge.  The  treasury  department  twice  ruled— Hfae 
last  time  January  29,  1886— that  under  the  tariff  act  of  1883  books 
printed  more  than  20  years,  but  imported  in  sheets,  were  not  en- 
titled to  free  entry.  The  attorney  general,  however,  advised  otherwise 
September  16,  1886,  (18  Op.  Attys.  Gen.  461.)  He  reached  this  con- 
clusion by  making  ''  bound  or  unbound  "  relate  to  the  preceding  word 
^  books."  It  is  my  belief  that  the  change  in  phraseology  which  appears 
in  the  act  of  October  1,  1890,  par.  512,  so  far  as  it  reaches  the  present 
case,  should  be  construed  as  intended  to  remove  this  doubt,  and  to 
make  certain  that  the  general  policy  concerning  this  subject-matter  was 
not  extended  as  the  opinion  of  the  attorney  general  permitted.  This 
was,  perhaps,  sought  to  be  accomplished  by  striking  out  the  comma  after 
^unbound,"  ifor  whateyer  such  striking  out  might  be  worth,  so  as,  per- 
haps, to  make  that  word  limit  what  followed  it,  and  not  what  preceded. 
It  was  reached  effectually  and  certainly  by  inserting  "bound  or"  after 
the  words  "printed  and."  The  present  paragraph  512  is  therefore  to  be 
construed  distributively;  the  words  "  printed  and  bound  "  referring  to 
whatever  should  be  bound  to  complete  it  as  an  article  of  merchandise, 
and  "printed  "  and  "manufactured  "  to  everything  else.     I  discover  no 
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evidence  of  any  other  change  of  legislative  purpose  so  far  as  relates  to 
printed  books.  By  a  literal  construction  of  the  present  statute  the  peti- 
tioner's books  seem  entitled  to  free  entry,  because,  having  once  been 
bound  more  than  20  years  before  importation,  they  comply  with  its  pre-, 
cise  terms,  notwithstanding  they  may  have  been  bound  again.  But  it 
is  not  necessary  to  rely  on  the  mere  letter,  as  the  considerations  stated  lead 
directly  and  naturally  to  a  rational  construction.  Church  of  Hdy  Triniiy 
V.  U.S.,  143 U.S.  457, 468, 12  Sup.  Ct.  Rep.  611.  Moreover,  rebinding 
is  not  binding.  The  latter  is  new  and  original  work;  while,  ordinarily, 
the  former  is  repairing,  and  usually  omits  one  or  more  of  the  recognized 
steps  in  the  latter.  If  the  United  States  claims  that  they  all  actually  entered 
into  the  present  case,  it  had  the  burden  of  showing  this  fact  to  the  board 
of  general  appraisers.  But,  as  it  is  apparent  that  these  books  were 
bound  more  than  20  years  before  importation  as  books  of  like  character 
are  usually  bound  before  being  offered  for  sale,  I  would  regard  them  as 
entitled  to  free  entry,  even  though  it  also  appeared  that,  in  consequence 
of  accident  or  ordinary  use,  they  had  needed  and  received  repairs  in  all 
respects  equal  in  extent  to  new  and  original  binding.  I  adopt  the 
conclusions  of  the  decision  of  the  treasury  department  of  March  2, 1891, 
(10,800)  and  hold  that  the  books  are-  entitled  to  free  entry.  The  peti- 
tioner will  prepare  the  proper  order,  and,  if  not  agreed  to,  will  submit 
it  to  the  court  for  revision.  For  the  present  the  order  will  be:  Peti- 
tioner entitled  to  relief  per  order  to  be  entered  in  compliance  with  the 
opinion  of  the  court. 


United  States  v.  Law. 
(DIttriet  Cowrtt  W.  D.  Virginia.    April  14,  IfiOS.) 

1.  PXBXUBT— iNDIOmNT^TniB. 

In  an  indictment  for  perjury,  the  day  on  which  the  perjnry  was  committed  mnal 

be  tmiy  laid,  and  to  lay  it  on  the  ** day  of  September,  1801, "  la  inaufflcient. 

a.  Baicb— Afvidayit. 

In  an  indictment  for  perjury.  In  making  an  affidavit,  It  la  xmneceaaary,  under 
Rev.  St  i  5896,  to  set  out  the  affidavit  in  Tubo  verba, 

8.   SJlMB— AVFIDiiyiT— AUTHORITT  OF  NOTABT. 

l^T.  8t.  S  1778,  authorizing  notaries  pnblio  to  administer  oaths  in  all  cases  in 
which  justices  of  the  peace  have  power,  to  administer  them,  gives  no  power  to  ad- 
minister an  oath  in  an  investigation  by  the  post  office  department  as  to  the  alleged 
loss  of  a  registered  letter,  for  there  is  no  statute  giving  jusUoes  such  power,  and 
hence  no  indictment  for  perjury  can  be  based  upon  false  atatements  in  an  affi- 
davit made  before  a  notary  in  such  an  investigation. 

At  Law.    Indictment  of  A.  B.  Law  tax  perjury.    Demoner  to  in- 
dictment sustained. 

W.  E.  Craig,  U.  S.  Atty. 
Oeo.  0.  OabeU^  for  defendant. 

Paul,  District  Judge.    This  is  an  Indictment  for  perjury,  based  on 
an  affidavit  made  by  the  defendant  on  the  2l8t  day  of  August,  1891^ 
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before  W.  D.  Haynes,  a  notary  public  for  Franklin  county,  in  the 
state  of  Virginia,  said  aflSdavit  being  to  the  following  effect,  to  wit: 

^^ State  of  Virginia^  County  of  Franklin — to  wit: 

•  "Before  me,  W.  D.  Haynes,  a  notary  public  in  and  for  Franklin  county, 
Virginia,  pei-sonally  appeared  A.  B.  Law,  and  made  oath  that  he  registered 
a  letter  at  Pen  Hook,  Va.,  on  the  2l8t  August,  1891,  directed  to  G.  H.  T. 
Greer,  Rocky  Mount,  Va.,  and  that  said  letter  contained  eight  hundred 
dollars  in  United -States  currency,  as  follows:  three  two  hundred  dollar  notes, 
two  fifty  dollar  notes,  and  five  twenty  dollar  notes.  A.  B.  Law. 

"Sworn  to  and  subscribed  before  me  this  28th  day  of  September,  1891. 
"W.  D.  Haynes,  N.  P." 

The  defendant  demurs  to  the  indictment  on  the  following  grounds: 

1.  That  the  day  of  the  alleged  commission   of  the   offense  is    left 

blank  in  the  indictment,  the  time  allied  being  'Hhe day  of 

September,  1891."  The  court  is  of  opinion  that  this  objection  to  the 
indictment  is  well  taken.  The  doctrine  laid  down  in  Bhodea  v.  Cknn.y 
78  Va.  692,  is  that  "in  an  indictment  for  perjury  the  day  in  which  the 
perjury  was  committed  must  be  truly  laid,"  and  this  decision  is  sus- 
tained by  the  various  authorities  cited  by  counsel  for  the  defendant. 

2.  A  second  objection  to  the  indictment  urged  by  counsel  for  the 
defendant  is  that  the  indictment  should  set  out  in  haec  vet'ha  the  affidavit 
made  by  the  defendant  on  which  the  charge  of  perjury  is  based.  This,  the 
court  thinks,  is  unnecessary.  Section  6396  of  the  Revised  Statutes  of 
the  United  States  prpvides  as  follows: 

**Sec.  5396.  In  every  presentment  or  indictpnent  prosecated  against  any 
person  for  perjury  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offense 
charged  upon  the  defendant,  and  by  what  court,  and  before  whom  the  oath 
was  taken,  averring  such  court  or  person  to  have  competent  authority  to 
administer  the  same,  together  with  the  proper  averment  to.  falsify  the  matter 
wherein  the  perjury  is  assigned,  without  setting  forth  the  bill,  answer,  in- 
formation, indictment,  declaration,  or  any  part  of  any  record  or  proceeding, 
either  in  law  or  equity,  or  any  affidavit,  deposition,  or  certificate,  other  than 
as  hereinbefore  stated,  and  without  setting  forth  the  commission  or  authority 
of  the  court  or  person  before  whom  the  perjury  was  committed." 

3.  The  most  important  objection  raised  on  the  demurrer  is  that  the 
notary  public  before  whom  the  affidavit  on  which  the  indictment  is 
based  was  taken  had  no  authority  to  administer  the  oath  to  the  de- 
fendant, and  to  take  the  affidavit  which,  it  is  alleged  in  the  indict- 
ment, was  falsely  made,  and  in  making  which  the  defendant  com- 
mitted perjury.  No  principle  in  the  criminal  law  is  more  clearly 
settled  than  that  the  false  oath  must  be  taken  before  a  court,  or  an  offi- 
cer authorized  to  administer  such  oath.  The  most  general  power  con- 
ferred by  the  statutes  of  the  United  States  on  a  notary  public  to  ad- 
minister an  oath  is  given  by  section  1778  of  the  Revised  Statutes, 
which  authorizes  this  officer  to  administer  an  oath  in  all  cases  in  which, 
under  the  laws  of  the  United  States,  a  justice  of  the  peace  may  do  so. 
The  statute  is  as  follows: 

"Sec.  1778.  In  all  cases  in  which,  under  the  laws  of  the  United  States, 
oaths  or  acknowledgments  may  now  be  taken  or  made  before  any  justice  of 
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the  peaco  of  any  state  or  territory,  or  in  the  District  of  C!oIumbia»  they  may 
hereafter  be  also  taken  or  made  by  or  before  any  notary  public  duly  ap- 
pointed in  any  state,  district,  or  territory,  or  any  of  the  comroissioners  of  the 
circuit  coarts't  and,  when  certiRed  under  the  band  and  official  seal  of  such 
notary  or  commissioner,  shall  have  the  same  force  and  effect  as  if  taken  or 
made  by  or  before  such  justice  of  the  peace." 

This  statute  limits  the  authority  of  a  notary  public  to  administer  an 
oath  to  the  cases  in  which  a  justice  of  the  peace  has  the  same  author- 
ity. A  diligent  and  careful  examination  of  the  statutes  of  the  United 
States,  and  the  rules  and  regulations  of  the  post  of&ce  department, 
which  by  statute  have  the  effect  of  law,  (and  he  can  derive  his  power 
from  no  other  source,)  fails  to  furnish  us  any  authority  for  a  justice  of 
the  peace  to  administer  such  an  oath  as  that  taken  by  the  defendant 
in  this  case.  We  must  therefore  necessarily  arrive  at  the  conclusion 
that  the  notary  public  had  no  authority  to  take  the  affidavit  in  ques- 
tion, and  that  if  it  be  false  it  cannot  be  the  ground  of  a  prosecution 
for  perjury.  The  court  thinks  that  even  if  the  notary  public  had 
authority  to  take  the  affidavit  on  which  this  indictment  is  based,  the 
said  affidavit  would  be  defective,  because  not  certified  under  the  hand 
and  official  seal  of  the  notary  public,  as  required  by  the  statute.  The 
view  taken  by  the  court  that  a  notary  public  has  no  authority  to  ad- 
minister an  oath  in  an  investigation  as  to  the  alleged  loss  of  a  registered 
letter,  such  as  was  being  conducted  in  the  matter  of  the  case  at  bar, 
seems  to  have  been  held  by  the  post  office  departmeqt.  'For  in  the 
postal  laws  and. regulations  (section  48)  it  has  notified  its  officers  and 
employes  that,  in  accordance  with  the  provisions  of  section  183  of  the 
Revised  Statutes  of  the  United  States,  "any.  officer  or  clerk  of  any  of 
the  departmgpta  lawfully  detailed  to  investigate  frauds  or  attempts  to 
defraud  on  the  government,  or  any  irregularity  or  misconduct  of  any 
officer  or  agent  of  the  United  States,  shall  have  authority  to  administer 
an  oath  to  any  witness  attending  to  testify  or  depose  in  the  course  of 
such  investigation."  The  same  section  of  the  postal  laws  an.d  regula- 
tions reiterates  the  provisions  of  section  298  of  the  Revised  Statutes  of 
the  United  States,  that  "any  mayor  of  a  city,  justice  of  the  peace,  or 
judge  of  any  court  of  record  in  the  United  States,  may  administer 
oaths  in  relation  to  the  examination  and  settlement  of  accounts  com- 
mitted to  the  charge  of  the  sixth  auditor,"  but  confers  no  power  to  ad- 
minister an  oath  in  case  of  an  investigation  such  as  was  being  con- 
ducted when  the  affidavit  in  question  was  taken.  The  post  office  in- 
spector, if  there  was  one  present,  doubtless  had  this  power,  but  the 
notary  had  not.     The  demurrer  must  be  sustained. 
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XJotted  States  v.  Martin, 

(District  Ccnirt,  W.  D.  Virginia.    April  18, 1803.) 

1.  Indtotmbnt— Validity— pRiOH  Refusal  to  Indict. 

The  fact  that  a  grand  jury  has  ignored  an  indictment  is  not  a  bar  to  the  subse- 
quent finding  of  a  true  bill  for  the  same  offense. 
8.  Post  Office— Sealed  Obsgbkb  Letter. 

Under  Kev.  St.  $  8893,  as  amended  by  Act  Cong.  1888,  25  St.  p.  496,  an  obscene 
letter,  sealed  or  unsealed,  is  nonmailable,  the  provision  that  no  person  shall  open 
any  sealed  matter  not  addressed  to  himself  being  a  sufficient  protection  to  private 
correspondence.    In  re  Wahll,  42  Fed.  Rep.  822,  followed. 
8.  Same- Obscene  Letter  Defined. 

A  letter  from  a  man  to  an  unmarried  woman,  proposing  a  clandestine  trip  to  a 
neighboring  town,  to  return  the  next  morning,  he  to  pay  her  expenses  and  five  dol- 
lars besides,  is  an  obscene  letter  within  the  meaning  of  the  act  making  such  matter 
nonmailable,  although  it  contains  no  words  which  are  of  themselves  obscene. 

4,  SA.ME. 

**  Obscene, "  within  the  meaning  of  the  act,  is  that  which  is  offensive  to  chastity 
and  modesty,    U.  S.  v.  Harmon^  45  Fed.  Rep.  414,  followed. 

At  Law.  Indictment  of  George  W.  Martin  for  mailing  obscene  letters 
in  violation  of  Rev.  St.  §  3893.  Heard  on  motion  to  quash  and  demur- 
rer.    Overruled. 

W.  E,  Craig,  U.  S.  Atty. 

PeatrosB  &  Harm,  for  defendant. 

Paul,  District  Judge.  In  this  case  the  defendant  moves  to  quash  the 
indictment  on  the  ground  that  it  was  found  by  a  grand  jury  of  this  court 
at  Lynchburg  in  March,  1892,  after  a  grand  jury  of  this  court  at  a  court 
held  at  Danville  in  November,  1891,  had  reported  the  indictment  "not 
a  true  bill."  I  do  not  think  this  motion  can  be  sustained  either  by 
the  practice  in  Virginia  or  by  the  doctrine  generally  held  by  the  Amer- 
ican courts.  The  doctrine  in  this  state  and  the  other  American  states  is 
that  the  ignoring  of  an  indictment  by  one  grand  jury  is  no  bar  to  a  sub- 
sequent grand  jury  investigating  the  charge  and  finding  an  indictment 
for  the  same  ofiFense.  "If  a  man  be  committed  for  a  crime,  and  no  bill 
be  preferred  against  him,  or  if  it  be  thrown  out  by  the  grand  jury,  so 
that  he  is  discharged  by  proclamation,  he  is  still  liable  to  be  indicted, 
though  the  sending  up  a  second  bill,  after  an  ignoramMS,  is  an  extreme 
act  of  prerogative,  subject  to  the  revision  of  the  court.  *  *  *»  Whart. 
Crim.  PI.  &  Pr.  §  446.  The  defendant  also  demurs  to  the  indictment 
on  the  following  grounds:  First,  that  the  sending  of  an  obscene,  lewd, 
and  lascivious  letter  under  seal  through  the  mail  is  not  an  offense  under 
section  3893  of  the  Revised  Statutes  of  the  United  States,  as  amended 
by  the  act  of  congress  approved  September  26,  1888,  under  which  the 
indictment  in  this  case  was  drawn;  second,  that  the  letters  on  which  this 
indictment  is  based  are  not  obscene,  lewd,  and  lascivious  within  the 
meaning  of  the  statute. 

The  court  will  consider  these  objections  in  the  drder  in  which  they 
are  made.  Prior  to  the  enactment  by  congress  (September  26,  1888) 
of  the  amended  act  on  this  subject,  the  word  "letter"  was  not  embraced 
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within  its  provisions.  The  statate  (section  3893)  provided  that  every 
obscene,  lewd,  or  lascivious  book,  pamphlet,  picture,  paper,  writing, 
print,  or  other  publication  of  an  indecent  character  should  be  nonmail- 
able. On  the  construction  of  this  statute  the  decisions  of  the  courts 
touching  a  sealed  letter  of  an  obscene,  lewd,  or  lascivious  character  sent 
through  the  mails  were  by  no  means  harmonious.  The  diflference  in 
the  decisions  in  the  United  States  courts  arose  over  the  construction  of 
the  word  "writing."  A  number  of  the  decisions  held  that  the  word 
"writing  "  did  not  embrace  private  letters.  An  equal  or  perhaps  greater 
number  of  the  decisions  held  that  it  was  the  intention  of  congress  to  em- 
brace within  the  meaning  of  the  word  "writing"  letters  of  an  obscene, 
lewd,  or  lascivious  character,  written  by  one  person  to  another,  as  pri- 
vate correspondence.  Of  the  cases  the  court,  has  examined  bearing  on 
this  question  the  following  held  that  the  term  "writing"  did  not  embrace 
private  letters:  U.  S.  v.  WiUiaviS,  3  Fed.  Rep.  484;  U,  S.  v.  Loftia,  12 
Fed.  Rep.  671;  17.  S.  V.  Comerford,  25  Fed.  Rep.  902;  17.  S.  v.  Mathiaa, 
36  Fed.  Rep.  892.  On  the  other  hand,  the  following  decisions  held 
that  private  letters  were  embraced  by  the  statute  within  the  term  "writ- 
ing:" U.  S.  V.  Morris,  18  Fed.  Rep.  900;  U.  S.  v.  Gayhrd,  17  Fed. 
Rep.  438;  U.  S.  v.  Hanover,  Id.  444;  U.  S.  v.  Britlon,  Id.  731;  U.  S. 
V.  Thomas^  27  Fed.  Rep.  682.  In  this  confused  and  conflicting  condi- 
tion of  the  decisions  of  the  courts  congress  undertook,  in  the  amended 
act  of  September  26,  1888,  to  legislate  again  upon  this  subject,  and  in 
the  amended  act  inserted  the  word  "letter,"  the  omission  of  wliich  in 
the  former  statute  had  given  rise  to  the  contradictory  decisions  above 
referred  to.  Congress,  at  the  time  of  the  passage  of  the  amended  act, 
had  before  it  the  history  of  the  former  statute  and  the  conflicting  deci- 
sions of  the  courts  made  as  to  the  proper  construction  of  the  word  "writ- 
ing" as  employed  in  that  act,  whether  or  not  this  term  embraced  private 
letters.  A  careful  reading  of  the  decisions  on  the  original  statute  con- 
vinces the  court  that  the  conflict  in  these  decisions  grew  out  of  the  omis- 
sion in  that  statute  of  the  word  "letter,"  and  that  if  this  term  had  been 
found  in  the  original  statute  the  decisions  would  have  been  uniform.  It 
is  obvious,  the  court  thinks,  that  in  the  amended  act  of  September  26, 
1888,  it  was  the  purpose  of  congress  to  put  this  question  at  rest,  which 
it  did  by  the  insertion  of  the  word  "letter."  And  this  view  is  strength- 
ened by  a  recent  decision  of  the  supreme  court,  in  which,  after  adverting 
to  the  contrariety  of  opinions  as  to  whether  the  word  "writing"  in  tne 
statute  before  it  was  amended  embraced  the  word  "letter,"  and,  deciding 
that  question  in  the  negative,  the  court  add  that  "if  further  argument 
were  needed  in  support  of  our  view  it  will  be  found,  we  think,  in  the 
fact  that  in  an  amendment  to  this  statute,  passed  September  26,  1888, 
(25  St.  p.  496,)  for  the  first  time  in  the  history  of  the  postal  service  the 
word  *  letter'  was  included  in  the  list  of  articles  made  nonmailable  by 
reason  of  their  obscene,  lewd,  and  lascivious,  or  otherwise  improper  char- 
acter." U.  S.  V.  Chase,  1S5  U.  S.  255,  10  Sup.  a.  Rep.  756.  The 
conclusion  at  which  the  court  has  arrived  is  sustained  by  the  opinion 
of  Nelson,  J.,  in  Re  Waldl,  42  Fed.  Rep.  822: 
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''In  my  opioion,"  said  the  learned  Judge  in  the  case  cited,  "since  the 
amendment  of  September  26.  1888,  there  can  be  no  reasonable  doubt  that 
congress  dearly  expressed  its  intention  to  exclude  obscene  letters,  whether 
private  and  sealed  or  unsealed.     It  in  terms  included  an  obscene  letter,  with- 
out any  lunitation,  and  struck  out  of  section  8893  the  former  clause  in  refer- 
ence to  letters  upon  the  envelopes  of  which  obscene  epithets,  etc.,  were  printed 
or  written.    It  provided  for  guarding  the  sanctity  and  security  of  private  cor- 
respondence by  a  provision  that  no  sealed  letter  should  be  opened  by  any  per- 
son except  the  one  to  whom  addressed,  but  in  no  doubtful  language  declares 
an  ooscene  letter  nonmailable.     *    *    *    I  think  no  one  can  follow  the  legis- 
lation from  1872  up  to  September  26, 1888,  without  being  convinced  that  con- 
gress intended  finally  to  purge  the  United  States  m&U,  and  as  far  as  possible 
prevent  it  from  becoming  a  vehicle  for  the  transmission  of  obscene,  indecent, 
and  lascivious  messages. '* 

A  sufficient  answer  to  the  position  taken  by  counsel  for  the  defendant 
in  regard  to  the  inviolability  of  private  correspondence,  no  matter 
what  its  character  may  be,  if  conducted  by  sealed  letters,  is  found  in 
the  opinion  of  the  supreme  court  of  the  United  States  in  Bs  Jackson^ 
96  U.  8.  727,  wherein  Justice  Field,  speaking  for  the  court,  said: 

''The  power  vested  in  congress  to  establish  post  offices  and  post  roads  has 
been  practically  construed,  since  the  founddtion  of  the  government,  to  author- 
ize not  merely  the  designation  of  the  routes  over  which  the  maU  shall  be 
carried,  and  the  offices  where  letters  and  other  documents  shall  be  received 
to  l)e  distributed  or  forwarded,  but  the  carriage  of  the  mail  and  all  measures 
necessary  to  secure  its  safe  and  speedy  transit  and  the  prompt  delivery  of  its 
contents.  The  validity  of  legislation  prescribing  what  should  be  carried 
*  *  *  has  never  been  questioned.  The  power  possessed  by  congress  em- 
braces the  regulation  of  the  entire  postal  system  of  the  country.  The  right 
to  designate  what  shall  be  carried  necessarily  involves  the  right  to  determine 
what  shall  be  excluded.  *  *  4<  In  excluding  various  articles  from  the 
.mail,  the  object  of  congress  has  not  been  to  interfere  with  the  freedom  of  the 
press,  or  with  any  other  rights  of  the  people,  but  to  refuse  its  facilities  for 
the  distribution  of  matter  deemed  injurious  to  the  public  morals.  Also,  in 
the  very  recent  decision  of  the  same  court,  not  yet  officially  reported,  in  what 
are  known  as  the  *  lottery  cases.'  **  Bx  parte  Rapier ^  12  Sup.  Ct.  Bep.  374; 
Homer  v.  U.  S.,  Id.  407. 

The  second  ground  of  demurrer  is  that  the  letters  on  wMch  this  In- 
dictment was  found  are  not  obscene,  lewd,  or  lascivious,  or  of  an 
indecent  character,  within  the  meaning  of  the  statute.  The  letters  in 
question  are  as  follows: 

(Na  1.) 

"October  12  1891  Mrs.  Worley  Dear  Madame  I  write  to  know  If  you  will 
take  a  trip  to  Lynchburg  with  me  thurs4iqr«  I  will  pay  your  expenses  and 
pay  you  S5.00  besides.  We  will  leave  on  day  train  and  return  next  morning. 
I  am  not  a  stranger  to  you.  but  we  must  keep  this  a  profound  Secret.  If  you 
will  go  let  me  know  by  Wednesday  and  1  will  take  the  train  on  this  side  and 
you  get  on  in  North  Danville.  Just  drop  your  letter  in  a  box  on  this*  side 
and  direct  to  O.  Danville  Va.  tuesday  evening.  If  you  will  go  I  will  promise 
you  a  nice  time  Yours  fondly." 

(No.  2.) 

"My  Dear  Mrs.  Worley  Your  note  received  You  are  entirely  mistaken  in  the 
man.  Whilst  1  have  seen  you  often  I  have  never  spoken  a  half  doz.  words 
to  you.    I  have  always  admired  you  and  have  had  a  great  desire  to  be  with 
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you.  and  I  write  again  and  beg  that  you  take  the  trip  with  me  to  Lynchburg. 
Say  we  wlil  start  Friday  and  come  back  Saturday.  I  know  you  will  be  greatly 
surprised  when  you  find  out  who  I  am  but  I  trust  you  will  be  agreeably  so. 
Please  write  in  the  morning  before  ten  o'clock  and  answer  me  in  the  affirma- 
tive. Now  please  do  this  for  me  and  you  will  contribute  so  much  to  my  hap- 
piness.   I  know  you  will  never  regret  it.    I  am  Yours  devotedly  O." 

The  court  will  define  very  briefly  the  meaning  of  the  words  "obscene, 
lewd,  and  lascivious,  and  of  an  indecent  character,"  as  employed  in 
this  statute.  A  very  clear  definition  of  "obscene"  is  "that  which  is  of- 
fensive to  chastity  and  modesty."  U.  S.v,  Harmon,  45  Fed.  Rep.  414. 
In  U.  S.  V.  Clarke,  38  Fed.  Rep.  732,  Thayer,  J.,  says: 

"The  word  •  obscene '  ordinarily  means  something  which  is  offensive  to 
chastity,  something  that  is  foul  and  filthy,  and  for  that  reason  is  o£fensive  to 
a  pure-minded  person." 

These  definitions  were  given  to  the  word  in  question  as  applied  to 
books,,  pamphlets,  pictures,  writings,  and  other  publications  which 
were  named  in  the  statute  before  it  was  amended;  and  since  the  inser- 
tion of  the  word  "letter"  in  the  amended  statute  the  same  definitions 
should  unquestionably  be  given  to  the  same  word  as  applied  to  private 
letters  also.  Taking  these  definitions  and  applying  them  to  the  letters 
on  which  this  indictment  was  found,  the  court  cannot  see  how  any 
other  construction  can  be  put  upon  them  than  that  they  are  obscene 
within  the  meaning  of  the  statute.  The  expressions  used  in  the  letters 
can  leave  no  doubt  as  to  their  lewd  and  lascivious  character.  It  is  diffi- 
cult to  conceive  what  can  be  more  shocking  to  the  modesty  of  a  chaste 
and  pure-minded  woman  than  the  proposition  contained  in  these  letters. 
It  is  no  less  than  a  proposition  from  a  married  man  to  an  unmarried 
woman,  proposing  a  clandestine  trip  to  the  city  of  Lynchburg  for  a 
grossly  immoral  purpose.  The  motion  to  quash  the  indictment  and  the 
demurrer  are  overruled. 


Habman  v.  United  States. 
Cdrctiif  Court,  D.  Kansas.    June  18, 1888.) 

L  HAnjKG  Obscbnb  Lbttbb— Conbtituttonai<  Law. 

Rev.  Bt  i  8898,  as  amended  by  Act  Cong.  July  12, 1876,  (19  St  p.  90,)  prohibiting 
the  mailing  of  obscene  papers,  is  not  in  contravention  of  the  first  amendment  to  the 
federal  constitution,  providing  that  the  freedom  of  the  press  shall  not  be  abridged. 
Ex  parte  Jackson,  96  U.  S.  Tw,  and  Ex  parte  Bapier,  12  Sup.  Ct.  Rep.  874,  ifi  U. 
8. 110,  followed.    45  Fed.  Rep.  414,  affirmed. 

2.  Bave—Sbntbnob^Omission  of  Hard  Labor. 

Where  a  person  convicted  of  mailing  obscene  papers  is  sent  to  the  penitentiary, 
a  failure  to  sentence  him  to  bard  labor,  as  required  by  Rev.  St.  S  8898,  is  a  fatal  er- 
ror, for  which  the  judgment  will  be  reversed. 

In  Error  to  the  United  States  District  Court  for  the  District  of  Kansas* 
Indictment  of  Moses  Harman  for  mailing  obscene  papers.     Verdict  of 
guilty*  and  sentence  thereon.     Baversed. 
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David  Overmeyer^  for  plaintiff  in  error, 
/.  W.  Ady,  U.  S.  Dist.  Atty. 

Caldwell,  Circuit  Judge.  On  the  9th  day  of  April,  1888,  the  plain- 
tiff in  error  was  indicted  in  the  district  court  for  depositing  on  the  18th 
day  of  June,  1886,  in  a  post  office,  for  mailing,  an  obscene  paper,  in 
violation  of  section  8893  of  the  Revised  Statutes  of  the  United  States,  as 
amended  by  act  of  congress  approved  the  12th  of  July,  1876,  (chapter  186, 
19  U.  S.  St.  p.  90.)  He  was  tried  before  a  jury,  found  guilty,  and  sen- 
tenced to  "be  imprisoned  in  the  Kansas  state  penitentiary  for  five  years, 
and  that  he  pay  a  fine  of  three  hundred  dollars;"  and  thereupon  the  defend- 
ant sued  out  this  writ  of  error  under  the  act  of  congress  approved  March 
3,  1879,  (chapter  176,  20  U.  S.  St.  p.  354.)  The  chief  contention  of  the 
learned  counsel  for  plaintiff  in  error  is  that  the  act  of  congress  on  which 
the  indictment  is  founded  "contravenes  the  first  amendment  to  the  consti- 
tution of  the  United  States,  which  provides,  among  other  things,  thai  the 
freedom  of  the  press  shall  not  be  abridged ,  and  is,  therefore,  unconsti- 
tional  and  void."  If  authority  can  ever  silence  contention,  the  consti- 
tutionality of  this  act  of  congress  is  no  longer  open  to  discussion.  EJz 
parte  Jacksm,  96  U.  S.  727;  Ex  parie  Rapier,  143  U.  S.  110,  12  Sup. 
Ct.  Rep.  374.  There  is,  however,  a  fatal  error  in  this  case  on  the  face 
of  the  record.  The  act  of  congress  provides  that  persons  convicted  of  its 
violation  "shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  for  each 
and  every  offense  be  fined  not  less  than  one  hundred  dollars  nor  more 
then  five  thousand  dollars,  or  imprisonment  at  hard  labor  not  less  than 
one  year  nor  more  than  ten  years,  or  both,  at  the  discretion  of  the  court." 
It  will  be  observed  that  where  the  punishment,  or  any  part  of  it,  i3 
imprisonment,  it  must  be  "at  hard  labor."  The  plaintiff  in  error  was 
sentenced  to  "be  imprisoned  in  the  ICansas  state  penitentiary  for  five 
years,"  and  hard  labor  is  not  made  a  part  of  the  punishment,  as  the 
statute  requires  shall  be  done,  where  imprisonment  forms  any  part  of  the 
sentence.  When  the  statute  makes  hard  labor  a  part  of  the  punishment, 
it  is  imperative  upon  the  court  to  include  that  in  its  sentence.  Expaiie 
Karstendick^  93  U.  S.  396.  In  the  courts  of  the  United  States  the  rule 
is  that  a  judgment  in  a  criminal  case  must  conform  strictly  to  the  statute, 
and  that  any  variations  from  its  provisions,  either  in  the  character  or 
extent  of  the  punishment  inflicted,  renders  the  judgment  absolutely 
void.  ExparU  Karstendick,  mpra;  In  re  OraJiam,  188  U.  S.  461,  11  Sup. 
Ct.  Rep.  363;  ExparU  Lange,  18  Wall.  163;  In  re  MiUs,  135  U.  S.  263,  10 
Sup.  Ct.  Rep.  762;  In  re  Johnson,  46  Fed.  Rep.  477.  A  different  rule 
prevails  in  some  of  the  states,  (/n  re  McDonald,  74  Wis.  450,  43  N.  W. 
Rep.  148;  People  v.  Baker,  89  N.  Y.  460;)  but  the  rule  on  this  subject 
prevailing  in  a  state,  whether  by  statute  or  judicial  decision,  has  no 
force  in  the  federal  courts  administering  criminal  justice  under  the 
constitution  and  laws  of  the  United  States.  In  those  courts  the  doctrine 
of  the  supreme  court  of  the  United  States  on  this  subject  is  of  paramount 
authority.  It  seems  probable  that,  if  the  plaintiff  in  error  had  sought 
relief  from  the  void  sentence  after  suffering  a  part  of  the  punishment  by 


Digitized  by 


Google 


UNIT£D  STATES  9.  RAOAZZIKI.  923 

habeas  corpus,  his  discharge  would  have  been  absolute  and  final,  and  he 
could  not  have  been  again  sentenced  or  tried  for  the  offense.  Ex  parte  Lange^ 
18  Wall.  163;  /nre/oArwon, 46 Fed.  Rep. 477.  Assuming,  but  not  deciding, 
that  his  discharge  on  habeas  corpus^  after  suffering  a  part  of  the  punishment 
under  the  void  sentence,  would  have  precluded  the  imposition  of  a  legal 
sentence  upon  the  verdict  of  guilty,  or  another  trial  for  the  same  offense, 
it  does  not  follow  that  a  reversal  of  such  a  sentence  on  a  writ  of  error  sued 
out  by  the  defendant  himself  is  attended  with  any  such  consequences. 
See  Ejx  parte  Lanye^  18  Wall.  173,  174,  and  dissenting  opinion,  pages  197, 
198;  1  Bish.  Crim.  Law,  §§  1023,  1025.  But  this  aspect  of  the 
case  has  not  been  argued,  and  no  opinion  is  expressed -upon  it.  If  the 
defendant  conceives  that  a  legal  sentence  cannot  now  be  imposed  upon 
him  on  the  existing  verdict  of  guilty,  and  that  he  cannot  again  be  tried 
for  the  same  offense,  he  can  raise  these  questions  in  the  trial  court.  The 
judgment  of  the  district  court  of  the  United  States  for  the  district  of 
Kansas  is  reversed,  and  the  cause  remanded  to  that  court  with  instruc- 
tions to  proceed  therein  according  to  law. 


United  States  v.  Ragazzini. 
(CiraiiU  CourU  S.  D.  New  T<n%    AprU  4,  ISOD 

Naturalization— Selling  Gebtifigate. 

Under  Rev.  St.  $  5424,  it  is  a  criminal  offense  to  seU  a  certificate  of  naturalization 
to  other  than  the  person  to  whom  it  was  issued,  and  it  is  immaterial  that  such  cer- 
tificate was  fraudulently  procured,  by  misrepresentation  to  the  court,  or  that  it 
was  forged,  if  prima  fcicie  and  apparently  valid. 

At  Law.  Indictment  of  Guido  Ragazzini  for  selling  naturalization 
papers  in  violation  of  Rev.  St.  §  5424.  Verdict  of  guilty.  Heard  on 
motion  in  arrest  of  judgment  and  for  new  trial.     Motion  denied. 

Edward  MUcheU,  Dist.  Atty.,  and  Mr.  MoU^  Asst.  Dist.  Atty.,  for  the 
United  States. 

Kellogg^  Rose  &  Smithy  for  defendant. 

Brown,  District  Judge.  The  defendant  was  indicted  and  on  trial  con- 
victed, under  section  6424  of  the  Revised  Statutes,  for  the  offense  of 
selling  "to  a  person  other  than  the  person  for  whom  it  was  originally 
issued,  a  certificate  of  citizenship,  or  certificate  showing  any  person  to 
be  admitted  a  citizen."  On  the  trial  it  appeared  that  the  certificate  re- 
ferred to  in  the  first  count  of  the  indictment  was  issued  by  the  superior 
court  of  this  city,  a  common  law  court  of  competent  jurisdiction  in 
naturalization  proceedings,  and  was  as  follows: 

"United  States  of  America,  State  of  New  York 
*'E  Pluribus  Unum. 
^^City  and  Cotmty  of  New  York — ss.: 

'*Be  it  remembered  that  on  the  22nd  day  of  October,  in  the  year  of  our  Lord 
one  thousand   eight  hundred  and  ninety-one,  Angello  Gordello  appeared 
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in  the  superior  court  of  the  city  of  New  York,  (the  said  court  being  a  court 
af  record,  having  common-law  jurisdiction,  and  a  clerk  and  seal.)  and  applied 
to  the  said  court  to  be  admitted  to  become  a  citizen  of  the  United  States  of 
America,  pursuant  to  the  provisions  of  the  several  acts  of  congress  of  tho 
United  States  of  America  for  that  purpose  made  and  provided.  And  the  said 
applicant  liaving  tiiereupon  produced  to  the  court  such  evidence,  made  such 
declaration  and  renunciation,  and  taken  such  oaths  as  are  by  the  said  acta  re- 
quired, 

"Thereupon,  it  was  ordered  by  the  said  court,  that  the  said  applicant  be  ad- 
mitted, and  he  was  accordingly  admitted,  by  the  said  court  to  be  a  citizen  of 
the  United  States  of  America. 

''In  testimony  whereof,  the  seal  of  the  said  court  is  hereunto  affixed  this 
22nd  day  of  October,  one  thousand  eight  hundred  and  ninety -one,  and  in  the 
one  hundred  and  sixteenth  year  of  our  independence. 

"[l.  8.]  By  the  Court:  Thomas  Boese,  Clerk.** 

The  certificate  alleged  in  the  second  count  of  the  indictineDt  to  have 
been  sold  was  in  the  same  form,  certifying  the  admission  to  citizenship 
in  the  same  court  of  Leonado  Salvatori  on  the  22d  of  October,  1891. 
On  the  trial  Angello  Cordello  and  Leonado  Salvatori  were  called  as  wit- 
nesses for  the  defendant,  and  testified  that  they  never  applied  for  the 
certificates,  never  were  in  the  court  that  issued  them,  did  not  authorize 
any  one  to  get  the  certificates  for  them,  and  did  not  know  the  defend- 
ant. Angello  Adamo,  a  witness  for  the  prosecution,  testified  that  he 
knew  the  defendant,  and  in  October  made  an  arrangement  to  purchase 
two  certificates  of  citizenship  from  him,  and  agreed  to  give  him  eight 
dollars  for  the  two;  that  he  gave  him  the  names  of  Leonado  Salvatori 
and  Angello  Cordello  on  a  slip  of  paper  as  the  names  of  the  persons  for 
whom  he  wanted  the  certificates;  and  that  afterwards,  in  the  afternoon 
of  the  same  day,  the  defendant  delivered  to  him  the  two  certificates 
above  referred  to,  for  which  he  paid  the  defendant  eight  dollars. 

The  counsel  for  the  defendant  at  the  close  of  the  case  for  the  prose- 
cution moved  that  the  jury  be  directed  to  find  a  verdict  of  not  guilty, 
on  the  ground  that  it  had  not  been  proved  that  the  certificates  sold  by  the 
defendant  were  genuine  certificates;  and  at  the  end  of  the  case  he  moved 
that  the  jury  be  directed  to  find  a  verdict  of  not  guilty,  on  the  ground 
that  the  evidence  showed  that  the  certificates  had  been  fraudulently  ob- 
tained and  were  void;  both  of  which  motions  were  denied.  He  also 
requested  the  court  to  charge  the  jury  that  to  convict  the  defendant  they 
must  find  that  the  certificates  were  genuine  and  valid  certificates,  and 
that  they  were  legally  and  properly  issued  for  the  persons  named  ther^ 
in;  each  of  which  requests  the  court  refused,  and  to  each  of  which  ex- 
ceptions were  duly  taken.  The  court  charged  that  the  papers,  being 
genuine  papers,  with  the  seal  of  the  court  upon  them,  and  being  issued 
for  the  two  men  named  in  them,  could  not  be  sold  to  Adamo  without 
bringing  the  defendant  within  the  law,  to  which  the  defendant  duly  ex- 
cepted. 

There  can  be  no  doubt  upon  the  evidence  that  the  certificates  in  ques^ 
tion  were  procured  by  fraud  and  imposition  upon  the  court  that  issued 
them,  and  that  they  would  be  canceled  by  the  court  upon  proof  of  these 
facts.     The  defendant  contends  that  section  6424  of  the  Revised  Stat- 
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tites  covers  only  the  sale  of  valid  certificates;  and  in  support  of  that 
, contention  the  case  of  People  v.  Stevene^  38  Hun,  62,  is  cited,  in  which 
it  was  held  that  the  feloniously  stealing  by  the  defendant  of  a  satisfac- 
tion piece  of  a  mortgage  before  delivery  would  not  sustain  an  indictment 
for  larceny,  because  such  an  undelivered  and  inoperative  satisfaction 
piece  was  not  the  subject  of  larceny.  In  the  case  of  Phelps  v.  People, 
72  N.  Y.  334,  it  was  held  that  a  draft  was  the  subject  of  larceny ,  under 
the  express  provisions  of  the  state  statute.  And  so  the  question  here 
is  purely  one  of  the  intent  and  construction  of  the  federal  statute. 
That  question  is  to  be  decided  not  upon-  any  mere  technicality,  but 
with  reference  to  the  language  of  the  statute,  its  several  clauses,  and  the 
evils  it  was  intended  to  prevent. 

The  statute  of  1813  (2  St.  at  Large,  c.  42,  §  13,  p.  809)  is  referred  to  as 
the  origin  of  the  existing  act,  and  as  evidence  that  only  the  sale  of  valid 
certificates  was  intended,  like  those  in  that  act  contemplated  and  pro- 
vided for  the  benefit  of  seamen.  The  language  of  the  Revised  Statutes, 
however,  is  somewhat  difierent  and  broader  than  the  earlier  statute, 
and  is  made  appMcable  to  any  "certificate  of  citizenship."  It  makes 
criminal  the  selling  or  disposing  of,  to  "any  person  other  than  the  person 
for  whom  it  was  originally  issued,  a  certificate  of  citizenship,  or  cer- 
tificate showing  any  person  to  be  admitted  a  citizen."  Preceding  por- 
tions of  the  same  section  provide  similar  punishment  for  personating 
another  person,  or  appearing  in  any  assumed  or  fictitious  name,  or  for 
falsely  making,  forging,  or  counterfeiting  any  oath,  notice,  affida^dt, 
signature,  etc.,  required  or  authorized  in  the  course  of  naturalization; 
also  for  uttering,  selling,  or  disposing  of  as  true  or  genuine  any  false, 
forged,  antedated,  or  counterfeited  oath,  notice,  record,  paper,  etc. 
The  clause  last  referred  to  covers  the  selling  of  forged  certificates. 
That  clause  is  followed  by  the  clause  on  which  the  present  indictment 
is  founded.  This  clause  evidently  was  designed  to  cover  the  sale  of 
genuine  certificates.  It  cannot  apply  to  anything  else;  and  it  certainly 
does  not  lessen  the  ofiense  that  the  genuine  certificate  was  fraudulently 
procured. 

Taking  the  provisions  of  section  5424  altogether,  it  seems  manifest  to 
me  that  its  intention  is  to  prohibit  all  selling  of  naturalization  papers, 
whether  genuine  or  forged,  and  whether  valid  or  invalid.  Both  classes 
alike  mean  deception,  and  more  or  less  of  public  mischief.  The  evils 
are  the  same,  whether  the  papers  sold  are  forged  or  genuine,  when,  as  in 
this  case,  they  appear  to  be  regular  on  their  face.  The  act  as  a  whole 
shows  that  the  sale  of  either  was  intended  to  be  made  alike  criminal. 

The  fact  that  these  certificates  were  fraudulently  procured,  and  that, 
if  the  real  facts  had  been  known  to  the  court,  the  certificates  could  not 
have  been  lawfully  issued,  seems  to  me  immaterial.  The  certificates 
were  genuine  documents.  They  were  issued  by  the  superior  court  and 
"\ssued  for"  the  persons  severally  named  in  them,  to- wit,  Angello  Cor- 
dello  and  Leonado  Salvatori,  and  for  no  one  else;  and  the  defendant 
knew  this.  They  were  also  certificates  that,  in  the  language  of  the  stat- 
ute "showed"  those  two  persons  "to  be  admitted  as  citizens."     They 
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were  prima  fade  and  apparently  valid ;  and  they  seem  to  me  to  come 
precisely  within  the  letter,  the  sjiirit,  and  the  intent  of  the  act.  The 
motion  should   therefore   be   denied. 


Fuller  v.  Bemib. 
(Olrcutt  Court,  &  D.  New  Tarlu    Jane  18, 18»a,) 

CJopTRiOHT— "Dramatic  Composition  »*— Stage  Danob. 

A  stage  dance  illustrating  the  poetry  of  motion  by  a  series  of  graoefal  move- 
ments, combined  with  an  attractive  arrangement  of  drapery,  lights,  and  shadows, 
but  telling  no  story,  portraving  no  character,  and  depicting  no  emotion,  is  not  a 
'* dramatic  composition,  **  within  the  meaning  of  the  copyright  act. 

In  Equity.  Bill  by  Marie  Louise  Fuller  against  Minnie  Renwood 
Bemis  for  infringement  of  copyright.  On  motion  for  preliminary  in- 
junction.    Denied. 

The  subject  of  the  copyright  was  a  stage  dance,  which  is  described  in 
the  following  copyrighted  composition: 

"The  Serpentine  Danoe,  by  Maris  Lotjisb  Fuller. 
''Tableau  L 

'*  Stage  dark.  Music.  Yalse.  Dancer  enters  in  the  dark,  unseen,  and 
stands  at  back  of  stage,  up  center.  Lights  thrown  suddenly  from  right  and 
left  corner,  first  entrances,  on  dancer  center.  Picture:  Dress  held  high  above 
head  from  the  back  and  front.  After  the  picture  the  dance  begins,  dancer 
still  holding  dress  high  above  the  head.  The  dancer,  with  slow,  sliding, 
valse  step,  moves  down  towards  right  corner,  the  two  lights  following  like  a 
medallion,  then,  with  a  backward  movement  to  time  of  music,  and  several 
turns,  reaches  center  again.  Then  the  same  down  to  left  corner  and  back. 
Then  with  a  round  movement  from  one  side  to  the  other,  she  dances  down 
center  to  footlights,  followed  by  several  whirls  or  turns  which  bring  dancer 
back  to  center.  (All  this  time  the  dress  is  held  up  above  the  head  behind  as 
in  the  picture  in  the  beginning.)  She  makes  two  turns*  dropping  dress, 
which  the  two  whirls  or  turns  bring  into  place.  She  takes  dress  up  at  each 
side,  turns  body  from  side  to  side,  swinging  dress  from  one  side  low  in  front 
to  high  at  back,  forming  a  half  umbrella  shape  over  the  head,  first  with  one 
side  of  dress  and  then  the  other.  (This  movement  can  be  termed  the  *Um- 
brella  Movement,'  and  presents  a  beautiful  stage  effect.)  The  dancer  stands 
at  center,  catches  up  dress  at  each  side  towards  the  bottom,  holds  it  high  at 
each  side,  and  moves  hands  from  right  to  left,  imitating  a  spiral  shape,  danc- 
ing towards  footlights.  When  reaching  footlights,  changes  straight  move- 
ment of  arms,  and,  keeping  same  motion,  gives  a  rounding,  swerving  move- 
ment that  causes  dress  to  assume  the  shape'of  a  large  flower;  the  petals  being 
the  dress  in  motion.  Then  several  quick  turns  up  towards  back,  (dress  up 
on  each  side,)  quick  run  down  stage  to  the  center,  and  followed  by  several 
more  whirls,  and,  twining  the  skirt  over  both  arms,  drops  on  one  knee,  hold- 
ing dress  up  behind  head  to  form  background.  (This  picture  is  a  very  grace- 
ful climax  and  finish  to  the  first  tableau  of  the  dance.)  Picture.  Lights  off. 
Darkness.    Lights  up,  and  dancer  gone. 

''{Finale  of  first  tableau.) 
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''Tableau  IL 

''Stage  dark.  Music.  Yalse.  Light  thrown  same  as  In  first  tablean,  on 
dancer.  Center  of  stage,  up  at  back.  Dancer  picks  up  dress  at  each  side, 
whirls  it  over  each  arm  frontwise  until  it  is  held  plain  across  the  front,  and 
feet  are  clearly  seen,  then  a  dancing  step  follows,  after  which  the  skirt  is  un< 
wound,  and,  lifting  it  up  to  back  and  down,  the  dancer  advances  towards 
footlights,  lifting  the  dress  up  and  down  sidewise  to  represent  the  opening 
and  closing  of  a  huge  flower.  After  reaching  center  down  at  footlights,  she 
turns  back  to  audience,  and  the  lights  change  to  another  color.  Then  by 
turning  from  right  to  left,  and  stooping  with  each  turn,  and  manipulating 
skirt  from  left  to  right  and  right  to  left,  she  forms  a  huge  lily,  turning  the 
body  half  around  at  each  step;  and  same  time  dancing  up  to  center  at  back, 
she  turns,  faces  audience,  and  lifting  dress  high  from  left  to  right  and  back 
with  an  upward  movement,  and  bending  body  with  each  half  turn,  forms  a 
rose  as  falling  to  pieces,  dancing  down  center  to  footlights,  returning  to  back 
of  stage  afterwards  with  several  turns,  then  stands  center,  still  for  a  moment, 
holding  dress  high  at  each  side,  then  for  an  inward  and  outward  movement 
in  front  the  dress  forms  waves  or  breakers  like  one  sees  in  the  surf  at  the 
seashore.  Dancer  does  this  while  dancing  towards  front,  then  quickens  and 
broadens  the  motion  while  dancing  backwards  to  center,  then  a  quick  run 
down  stage  and  back,  picking  up  dress  in  front  and  holding  it  up,  bends  back 
to  audience  so  that  face  can  be  clearly  seen,  holding  dress  up  as  background. 
(This  whole  tableau  presents  a  dazzling  and  bewildering  fanciful  picture.) 
Picture.     Lights  off.    Lights  up,  and  dancer  gone, 

*' {Finale  of  second  tableau.) 

"Tableau  IIL 

"Stage  dark.  Music.  Light  thrown  on  as  in  second  movement.  Dancer 
seen  at  center.  Dress  held  up  at  each  side.  Picture  for  a  moment.  Lights 
off.  Light  on  at  back  from  upper  right  and  left  corners,  making  a  stream  of 
light  across  stage  at  back.  Dancer  stands  directly  in  front  of  light,  throws 
dress  over  arms,  holding  them  high,  showing  figure  as  in  a  spider's  web. 
This  may  be  called  the  'Spider'  or  'Transparent'  movement  or  dance.  Dance 
to  right  and  back  to  left,  then  to  center  in  front  of  light,  holding  dress  in 
same  position.  Then  stepping  back,  she  dances  in  the  stream  of  light,  ma- 
nipulating dress,  bending  low  to  right  and  left,  making  two  turns  when  the 
back  light  is  taken  off  and  the  front  light  thrown  on.  Dancer  lifts  dress 
high  at  each  side,  and  makes  detour  of  entire  stage,  imitating  a  huge  butter- 
fly. After  this  movement,  which  is  finished  up  center  at  back,  dancer  turns 
back  to  audience,  and  bends  back,  looking  at  audience,  then  up  again,  turn- 
ing, throws  dress  high  up  in  front,  forming  circles  running  up  and  down  in 
front,  hiding  the  dancer,  then  dancing  from  left  to  right  and  right  to  left, 
down  front,  waving  dress  to  and  fro,  following  with  several  turns,  sinks  on 
stage;  the  dress  falling  over  and  completely  hiding  the  dancer.  Picture  of 
dress ;  dancer  apparently  gone,  disappeared.  Lights  off.  Gas  on.  Dancer 
gone. 

"(Finish.)"' 

After  setting  out  the  proceedings  by  which  the  copyright  was  obtained 
the  bill  proceeds: 

"And  your  orator  shows  that,  in  and  by  the  aforesaid  proceedings,  she  in- 
tended to  obtain,  hold,  and  possess,  and  now  holds  and  possesses  by  virtue 
thereof,  not  only  the  sole  and  exclusive  right  and  liberty  to  print  and  publish 
such  dramatic  composition,  but  also  the  sole  and  exclusive  right  to  act,  per- 
form, and  represent  the  said  dramatic  composition,  and  cause  it  to  be  acted, 
performed,  and  represented,  on  any  stage  or  public  place,  during  the  whole 
period  for  which  the  said  copyright  was  obtained." 
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The  bill  then  states  that  the  said  dramatio  composition  was  performed 
by  the  orator  at  Madison  Square  Theater,  New  York,  with  great  success, 
and  pecuniary  profit  to  her.     It  is  then  further  averred: 

''That  the  cause  of  such  success,  fame,  and  prollt  was  the  originality  and 
extraordinarily  novel  nature  of  the  incidents,  scenes,  and  tableaus  of  said 
composition,  which  consists  of  a  series  of  fantastic,  graceful,  unique,  harmo- 
nious, and  highly  pleasing  dances,  each  of  which  portrays  or  represents  dif- 
ferent characters,  and  all  of  which  appeal  to  the  sense  of  the  beautiful  and 
the  SBSthetic  emotions.  And  your  orator  shows  that  this  composition  was  en- 
tirely novel  and  unlike  any  dramatic  incident,  scene,  or  tableau  known  to 
have  been  theretofore  represented  on  any  stage,  or  invented  by  any  author, 
before  your  orator  invented  and  composed  the  same  in  her  said  composition, 
and  produced  and  represented  the  same,  as  aforesaid.  And  the  said  compo- 
sition was,  as  soon  as  produced  and  represented  by  your  orator,  and  ever  since 
has  been  and  is  now,  regarded,  whenever  it  has  been  witnessed,  to  be  one  of 
the  most  novel,  attractive,  and  graceful  and  unique  and  beautiful  incidents 
and  productions  ever  represented  on  the  public  stage;  that  the  playing  of  the 
said  composition  caused  the  same  to  become  famous  in  all  parts  of  the  United 
States;  and  that  said  composition  was  repeatedly  produced  and  represented, 
by  and  for  the  advantage  of  your  orator,  in  many  cities  of  the  United  States, 
and  everywhere  to  the  great  proOt  and  credit  of  your  orator." 

The  infringement  complained  of  is  the  production  by  defendant  of 
this  "dramatic  composition"  upon  the  public  stage,  with  merely  color- 
able alterations. 

Imac  N.  Falkj  for  complainant. 

"Gomplainant^s  creation  is  a  "dramatic  composition,**  within  the  meaning 
of  Rev.  St.  g  4952.  A  drama  is  generally  regarded  as  being  a  composition 
in  which  the  action  is  not  narrated  or  described,  but  represented.  Drone, 
Copyr.  587;  Wand.  Theatres,  431.  A  pantomime  is  a  "dramatic  piece," 
within  the  meaning  of  3  &  4  Wm.  lY.  c.  15.  Lee  v.  Simpson,  8  G.  B.  871, 
881.  See,  also,  liussell  v.  SmitJi^  12  Q.  B.  235,  236.  "A  composition,  in 
the  sense  in  which  that  word  is  used  in  the  act  of  1856,  is  a  written  or  literary 
work  invented  and  set  in  order.  A  dramatic  composition  is  such  a  work  in 
which  the  narrative  is  not  related,  but  is  represented  by  dialogue  and  action. 
*  *  *  A  pantomime  is  a  species  of  theatrical  entertainment  in  which  the 
whole  action  is^  represented  by  gesticulation,  without  the  ase  of  words.  A 
written  work,  consisting  wholly  of  directions  set  in  order  for  conveying  the 
ideas  of  the  author  on  a  stage  or  public  place,  by  means  of  characters  who 
represent  the  narrative  wholly  by  action,  is  as  much  a  dramatic  composition, 
designed  or  suited  for  public  representation,  as  if  language  or  dialogue  were 
used  in  it  to  convey  some  of  the  ideas.  «  «  «  Movement,  gesture,  and 
facial  expression,  which  address  the  eye  only,  are  as  much  a  part  of  the  dra- 
matic composition  as  is  the  spoken  language,  which  addresses  the  ear  only; 
and  that  part  of  the  written  composition  which  gives  direction  for  the  move- 
ment and  gesture  is  as  much  a  part  of  the  composition,  and  protected  by  the 
copyright,  as  is  the  language  prescribed,  uttered  by  the  characters.  And 
this  is  entirely  irrespective  of  the  set  of  the  stage,  or  of  the  machinery  or 
mechanical  appliances,  or  of  what  is  called,  in  the  language  of  the  stage, 
scenery,  or  the  work  of  the  scene  painter."  Daly  y.  Palmer 1 6  Blatcbf.  2G4» 
268. 

Alexander  &  Green^  for  defendant. 

Lacombe,  Circuit  Judge.  Whatever  may  be  the  language  of  the 
opinion  in  DcUy  v.  Palmer ^  6  Blatchf.  264 ^  the  decision  is  not  authority 
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for  the  proposition  that  complainant's  performance  is  a  dramatic  com- 
position, within  the  meaning  of  the  copyright  act.  It  is  essential  to 
such  a  composition  that  it  should  tell  some  story.  The  plot  may  be 
simple.  It  may  be  but  the  narrative  or  representation  of  a  single  trans- 
action; but  it  must  repeat  or  mimic  some  action,  speech,  emotion,  pas- 
sion, or  character,  real  or  imaginary.  And  when  it  does,  it  is  the  ideas 
thus  expressed  which  become  subject  of  copyright.  An  examination 
of  the  description  of  complainant's  dance,  as  filed  for  copyright,  sljows 
that  the  end  sought  for  and  accomplished  was  solely  the  devising  of  a 
series  of  graceful  movements,  combined  with  an  attractive  arrangement 
of  drapery,  lights,  and  shadows,  telling  no  story,  portraying  no  charac- 
ter, depicting  no  emotion.  The  merely  mechanical  movements  by  which 
effects  are  produced  on  the  stage  are  not  subjects  of  copyright  where 
they  convey  no  ideas  whose  arrangement  makes  up  a  dramatic  compo- 
sition, purely,  those  described  and  practiced  here  convey,  and  were 
devised  to  convey,  to  the  spectator,  no  other  idea  than  that  a  comely 
woman  is  illustrating  the  poetry  of  motion  in  a  singularly  graceful  fash- 
ion. Such  an  idea  may  be  pleasing,  but  it  can  hardly  be  called  drar 
matic.     Motion  for  preliminary  injunction  denied. 


American  Solid  Leather  Button  Ck).  v.  Empire  State  Nail  Co. 

{CircuU  Court,  S.  D.  New  T&rk.    April  22, 1892.) 

JfROCESS  Patent— Bill  fob  Ixfrixoement— Demurrer. 

a  bill  which  sets  forth  a  patent  for  a  ** process"  of  maklDff  furniture  nafls,  and 
then  alleges  that  defendant,  ^*in  infringement  of  the  aforesaid  letters  patent,"  did 
wrongfully  **make,  use,  and  vend  toothers  to  be  used,  furniture  nails  embracing 
the  improvement  set  forth  and  claimed"  in  said  patent,  is  demurrable  for  want  of 
a  sufficient  allegation  of  infringement  of  the  process.  ^ 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  270,239,  issued 
January  9,  1883,  to  J.  Wilson  McCrillis,  for  an  "improvement  in  the 
process  of  manufacturing  furniture  nails  and  analogous  articles."  Heard 
on  demurrer  to  the  bill.     Demurrer  sustained. 

The  bill,  after  alleging  the  issuance  of  the  patent,  averred  "that  de^ 
fendant,  well  knowing  the  premises  and  the  rights"  secured  to  your 
orator  as  aforesaid,  but  contriving  to  injure  your  orator,  and  to  deprive 
it  of  the  benefits  and  advantages  which  might  and  otherwise  would  ac- 
crue from  said  inventions,  *  *  *  did,  *  *  *  in  violation  of 
its  rights,  and  in  infringement  of  the  aforesaid  letters  patent  No.  270,- 
239,  unlawfully  and  wrongfully,  and  in  defiance  of  the  rights  of  your 
orator,  make,  use,  and  vend  to  others  to  be  used,  furniture  naib  em- 
bracing *  *  *  the  improvement  set  forth  and  claimed  in  the  afore- 
said letters  patent  No.  270,239."  The  bill  prays  that  the  defendant 
may  be  compelled  to  account  for  and  pay  to  your  orator  the  income 
thus  unlawfully  derived  from  the  violation  of  the  rights  of  your  orator, 
v.50F.no.ll— 59 
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as  above,  as  well  as  the  damages  therefor,  and  be  restrained  from  any 
further  violation  of  said  rights.  "Your  orator  prays  that  your  honors 
may  grant  the  writ  of  injunction  restraining  the  defendant  *  *  * 
from  any  construction,  sale,  or  use  in  any  manner  of  *  *  *  furni- 
ture nails,  *  *  *  in  violation  of  the  rights  of  your  orator,  as  afore- 
said, *  *  *  and  also  that  your  honors  *  *  *  may  assess,  in 
addition  to  the  gains  and  profit,  *  *  *  the  damages  your  orator 
has, sustained  by  reason  of  said  infringement."  The  bill  contains  a 
prayer  for  all  other  relief  that  it  may  be  righteous,  in  the  premises,  to 
administer.  •^ 

WiUer  &  Kenyorij  (^Alan  D.  Kenyouy  of  counsel,)  in  support  of  the  de- 
murrer. 

The  patent  is  for  a  process  of  manufacturing  furniture  nails.  Nowhere  is 
it  alleged  in  the  bill  that  the  defendant  uses  or  has  used  this  process.  The 
bill  simply  alleges  that  defendant  has  made,  used,  and  sold  certain  furniture 
nails.  The  patent  being  for  a  process,  and  not  for  a  product,  the  Use  or  sale 
of  the  product  (furniture  nails)  is,  of  course,  not  an  infringement.  Merrill 
V.  Teomans,  94  U.  S.  568-574;  Ditmar  v.  Rix,  1  Fed.  Rep.  842. 

Nor  is  the  making  of  furniture  nails,  even  of  exactly  the  same  kind  as  that 
made  by  the  patented  process,  unless  all  the  steps  of  the  process  are  used. 
Hamnierschlag  v.  Garrett,  10  Fed.  Kep.  479;  Dittmar  v.  Mix,  1  Fed.  Bep. 
342;  Fermentation  Co.  v.  MaiLs,  20  Fed.  Rep.  725. 

Rowland  Coz,  opposed. 

A  general  charge  of  infringement  is  sufficient.  McCoy  t«  Nelson,  121  U. 
S.  486,  7  Sup.  Ct.  Kep.  1000;  American  Bell  Tel.  Co.  v.  Southern  TeU  Co., 
34  Fed.  Rep.  804.  In  the  latter  case,  there  was  a  general  charge  of  in- 
fringement of  a  patent  "covering  both  a  process  and  an  apparatus."  The 
court  overruled  the  demurrer,  citing  numerous  cases,  (which  see.)  including 
McCoy  V.  Nelson,  supra.  In  Haven  v.  Brovm,  6  Fish.  Pat.  Cas.  414,  Mr,  Jus- 
tice Swayne  states  the  rule  as  follows:  "The  bill  merely  declares  ♦  *  * 
that  the  patent  is  for  an  improvement  in  bedstead  fastenings,  and  in  the 
same  general  terms  it  alleges  infringement."  He  then  proceeds  to  say  that 
"i%on  the  general  principles  of  equity  pleading  the  bill  would  be  bad;"  but 
he  overruled  the  demurrer,  adding:  "The  form  of  the  bill  in  the  present  case 
rests  upon  a  foundation  too  deep  to  be  disturbed.  We  therefore  feel  bound  to 
hold  that  the  demurrer  must,  on  authority,  though  not  on  principle,  be  over- 
ruled." In  numerous  other  cases  the  same  doctrine  is  referred  to  as  one 
that  cannot  be  disturbed.    3  Rob.  Pat.  p.  430. 

If  there  were  here  any  doubt,  it  would  be  cured  by  the  profert  of  the  patent 
plus  the  allegation  that  it  has  been  infringed. 

Wallace,  Circuit  Judge.  The  demurrer  is  sustained  because  the 
bill  does  not  contain  any  sufficient  averment  of  infringement  by  the  de- 
fendant of  the  process  of  complainant's  patent.  Bill  may  be  amended 
upon  payment  of  costs. 
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Steam  Gauge  &  Laiitebn  Cq.  ^*  Williaub. 
tOireuU  Court  of  AppedU,  Second  OireviL   July  fiO,  1802b) 

!•  Pa,«iit9  won  Ihtbhtions— Limitatiow  of  CLAiM^Fifcioft  Art^Hbadliohts, 

Claim  1  of  letters  patent  No.  262,169,  iasiied  August  1, 1882,  to  Edward  Wiltaelm, 
for  an  improved  locomotive  headliffbt,  covers  **a  reflector  provided  with  an  open- 
log  behind  the  burner,  whereby  light  is  emitted  backwardly  into  the  headlight 
case  for  illuminating  signal  plates  or  lenses  applied  to  said  case,  substantially  as 
described. "  Held  that,  in  view  of  the  pre-existing  headlights,  the  daim  must  be 
limited  to  a  reflector  having  an  opening  near  its  apex  separate  from  the  burner 
hole  or  chimney  hole  of  those  devices. 

1.  Bamb— IXFBnroiMpNT.  .     . 

Claim  2,  which  covers  a  combination  of  *a  reflector  constructed  with  an  opening 
behind  the  burner,  and  an  auxiliary  reflector,  whereby  the  light  emitted  backwardly 
through  such  opening  is  directed  towards  the  signal  plates  or  lenses,  **  must  be 
limited  to  a  combination  of  the  reflector  of  the  first  claim,  with  its  improved  open- 
ing and  an  auxiliary  reflector,  and  is  not  infringed  by  a  reflector  with  any  opening 
behind  the  burner  and  an  auxiliary  reflector.    42  Fed.  Rep.  843,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

In  Equity.  Bill  by  the  Steam  Gauge  &  Lantern  Company  against 
Irvin  A.  Williams  for  infringement  of  patent.  Decree  dismissing  the 
bill.     Complainant  appeals.     Affirmed* 

Albert  H.  Walker^  for  complainant. 

Edmund  Wetmorey  for  defendant. 

Before  Lacombe  and  Shipman,  Circuit  Judges. 

Shipman,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
circuit  court  for  the  northern  district  of  New  York,  which  dismissed  the 
complainant's  bill  in  equity,  founded  upon  the  alleged  infringement  of 
letters  patent  No.  262,169,  dated  August  1,  1882,  to  Edward  Wilhelm, 
for  an  improved  locomotive  headlight.  The  invention  related  to  "an 
improvement  in  that  class  of  headlights  which  are  provided  with  signal 
plates  or  lenses  in  the  sides  of  the  headlight  case,"  and  its  object  was  to 
illuminate  such  plates,  so  that  the  letters  thereon  could  be  easily  ob- 
served at  night.  The  patentee  says  in  his  specification  that  these  plates 
had  been  illuminated  in  various  ways,  "either  by  direct  light  thrown 
upon  the  signal  plates  through  openings  in  the  reflector  on  both  sides 
of  the  lamp,  or  by  the  light  which  is  emitted  through  the  chimney  open- 
ing of  the  reflector,  and  which  difluses  itself  in  the  upper  portion  of  the 
headlight  case,  and  also  by  light  reflected  backwardly  from  the  front 
end  of  the  headlight  case."  He  further  says  that  his  invention  consisted 
^'in  constructing  the  reflector  with  an  opening  at  or  near  its  apex  be- 
hind the  lamp,  whereby  light  is  emitted  backwardly  into  the  headlight 
case,  where  it  diffuses  itsdf,  and  may  be  utilized  for  illuminating  the 
signal  plates  or  lenses  applied  to  the  headlight  case;  also  in  providing 
•such  case  and  reflector  with  an  auxiliary  reflector,  which  deflects  the 
light  emitted  backwardly  through  the  openings  in  the  main  reflector, 
and  directs  such  light  upon  the  signals  which  are  desired  to  be  illumi- 
nated."   The  two  daims  of  the  paitent  are  as  follows: 


Digitized  by 


Google 


632  fISDEBAL  BEPORTEB,  ToL  50, 

"(1)  In  a  headlight,  a  reflector  proTided  with  an  openfng  arranged  behlad 
the  burner,  whereby  light  is  emitted  baekwardly  into  the  headlight  case  for 
iUiirainating  signal  plates  or  lenses  applied  to  said  case,  sabstaotially  as  set 
for^b.  (2)  The  combination,  with  a  headlight  case,  provided  with  signal 
plates  or  lenses,  of  a  reflector  constructed  with  an  opening  arranged  behind 
the  burner,  and  an  auxiliary  reflector,  whereby  the  light  emitted  baekwardly 
through  such  opening  is  directed  towards  the  signal  {dates  or  leasee,  subatai^ 
tially  as  set  forth.  ** 

The  history  of  the  progress  in  the  method  of  illuminating  signal  plates 
of  locomotive  headlights,  so  that  the  signals  can  be  readily  observed  at 
night,  is  detailed  by  Judge  Wallacss  in  his  opinion  in  the  drcutt  court, 
(42  Fed.  Rep.  843,)  and  therefore  need  not  be  ftdly  restated  here.  The 
summary  of  facts  which  is  contained  in  the  portion  of  the  specification 
which  has  been  quoted  is  sufficient,  except,  it  is  important  to  say,  that 
before  1880  the  defendant  made  or  designed  a  reflector  which  differed 
in  form  from  those  previously  in  use,  was  deeper,  and  so  shaped  that 
the  part  in  rear  of  the  burner  was  elongated,  and  the  hole  for  the  body 
of  the  lamp  was  considerably  enlaiged  rearwardly.  This  was  done  to 
facilitate  access  to  the  lamp  for  the  purpose  of  trimming  and  lighting. 
A  headlight  with  such  a  reflector  was  patented  December  28,  1880, 
and,  so  far  as  the  opening  behind  the  burner  is  concerned,  the  headlight 
which  is  alleged  to  infringe  was  described  in  that  patent.  The  improve- 
ment wbich  was  described  in  the  first  claim  of  the  patent  was  the  im- 
proved opening  in  the  reflector  at  or  near  its  apex,  and  distinct  from 
the  burner  hole  or  chimney  hole  of  any  of  the  pre-existing  devices. 
The  aperture  of  the  claim  must  be  limited  to  the  described  opening  at 
or  near  the  apex  of  the  reflector,  which  had  alleged  advantages  of  its 
own,  resulting  from  its  location,  or  the  claim  cannot  be  sustained. 
The  defendant's  headlight  is  not  an  infringement  of  the  first  claim,  and 
the  complainant  does  not  now  ask  for  a  favorable  decree,  so  far  as  that 
claim  is  concerned.  The  invention  of  the  second  claim  is  the  combina- 
tion of  the  headlight  case  and  the  reflector  of  the  first  claim,  with  its 
improved  opening  and  an  auxiliary  reflector.  It  cannot  be  construed 
to  include  a  reflector  with  an  opening  behind  the  burner  and  an  aux- 
iliary reflector,  for  the  gist  of  the  improvement  lay  in  the  location  of  the 
aperture;  and  an  improvement  which  consists  merely  in  the  addition  of 
an  auxiliary  reflector,  which  should  direct  the  light  from  an  opening, 
would  not  rise  to  the  plane  of  patentable  invention.  The  reflector  of 
the  defendant's  headlight  does  not  have  an  opening  distinct  from  its 
burner  hole  or  chimney  hole,  and  therefore  does  not  inMnge  either 
claim.    The  decree  of  the  circuit  court  is  affirmed. 
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Remington  Standard  Typewriter  Manup'q  Co.  v.  Bailey. 

(Circuit  C<mf%  8.  D.  New  Y&rk.    June  11, 1892.) 

Patents  fob  liTVBiiTiows— Limitation  of  Claim— Ttpbwbitino  Machines. 

In  letters  patent  No.  170,289,  issued  November  23,  1875.  to  Lucien  S.  Crandall  for 
an  improvement  in  typewriting  machines,  the  specincations  show  a  vibrating 
platen  to  give  more  than  one  printing  center,  and  type  bars  with  two  or  more 
types,  and  Daving  a  forward  or  backward  motion  so  as  to  use  two  adjoining  types 
on  each  printing  center.  Claim  8  is  for  ''the  combination  of  the  vibrating  platen 
with  the  swinging  compound  type  bars,  provided  with  types  corresponding  to 
each  vibration  on  printing -point  of  the  platen,  substantially  as  specified. "  Held^ 
that  the  claim  covers  the  combination  of  the  vibrating  platen  and  the  type  bars 
with  more  than  one  type,  and  the  word  **  com  pound**  does  not  confine  the  claim  to 
bara  having  both  plural  types  and  a  double  motion. 

In  Equity.  Bill  by  the  Remington  Standard  Typewriter  Manufact- 
nring  Company  against  Frank  W.  Baile}''  for  infringement  of  letters  pat- 
ent No.  170,239,  issued  November  23,  1875,  to  Lucien  S.  Crandall  for 
an  improvement  in  typewriting  machines.  Heard  on  application  for  a 
preliminary  injunction.     Granted  as  to  claim  3  of  the  patent. 

In  the  specifications  the  inventor  states  that — 

"The  invention  consists  mainly  in  a  vibrating  platen  and  paper-feed  ar- 
ran^^ed  in  connection  with  a  series  of  type  bars,  which  are  provided  with 
more  than  one  type*  and  operated  by  oscillating  finger  levers  iu  such  a  man- 
ner that,  according  to  the  backward  or  forward  motion  of  the  same,  two  ad- 
joining types  are  printed  on  a  common  center,  whjch  centers  may  be  increased 
in  proportion  to  the  type  by  definite  vibrations  of  the  platen  produced  by 
suitable  mechanism." 

The  claims  are  as  follows: 

"(1)  A  typewriter  constructed  of  a  vibrating  platen,  with  a  series  of  swing- 
ing compound  type  bars  and  oscillating  finger  levers,  substantially  in  the 
manner  and  for  the  purpose  set  forth.  (2)  In  a  typewriter,  a  platen  or  print- 
ing cylinder,  vibrated  in  a  direction  transverse  to  the  lines  of  printing,  by 
means  of  mechanism  substantially  as  described,  for  the  purpose  of  creating 
additional  printing  points  or  centers.  (3)  The  combination  of  the  vibrating 
platen  with  the  swinging  compound  type  bars,  provided  with  types  corre- 
sponding to  each  vibration  on  printing  point  of  the  platen,  substantially  as 
specified.  (4)  The  combination  of  the  swinging  type  bar  with  the  oscillating 
finger  lever,  and  with  mechanism,  substantially  as  described,  for  imparting 
a  double  action  to  the  type  bar,  so  that  the  same  may  be  thrown  a  fixed  dis- 
tance in  forward  or  backward  direction,  and  compel  two  adjoining  types  to 
strike  the  same  printing  point  of  the  platen,  substantially  as  described/' 

H.  D.  Donnelly,  for  complainant. 

Campbell^  Hotchk'm  &  Reiley^  (^Maynadier  &  Beach^  of  counsel,)  for  de- 
fendant. 

Lacombb,  Circuit  Judge.  This  is  an  application  for  preliminary  in- 
junction against  infringement  of  patent  No.  170,239,  (to  Lucien  S. 
Crandall,  November  23, 1875,)  for  improvement  in  typewriting  machines. 
The  third  claim  of  the  patent  is  as  follows: 

"(3)  The  combination  of  the  vibrating  platen  with  the  swinging  compound 
type  bars,  provided  with  types  corresponding  to  each  vibration  on  printing 
point  of  the  platen»  substantially  as  specified." 
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The  record  shows  that  Crandall  was  the  first  to  ase  swinging  type  bars 
provided  each  with  more  than  one  type,  and  a  vibrating  platen,  by 
whose  vibrations  the  centers  or  printing  points  on  which  the  types  strike 
might  be  increased.  The  combination  of  these  two  novel  features  in 
the  art  of  typewriting  seems  clearly  covered  by  the  daim  above  quoted, 
unless,  as  defendant  contends,  the  use  of  the  word  ^'compound"  con- 
fines the  claim  to  bars,  which  not  only  bear  a  plurality  of  types,  but 
also,  by  means  of  the  oscillating  finger  levers,  (elsewhere  described  in 
the  patent,)  are  themselves  oscillated;  thus  having  a  duplex  motion.  I 
am  of  opinion,  however,  that  the  word  "compound"  is  used  to  indicate 
that  the  bars  bear  more  than  the  single  type,  which  was  characteristic 
of  all  type  bars  before  Crandall  made  his  invention.  As  thus  construed, 
the  third  claim  is  concededly  infringed  by  defendant's  machine.  The 
first  claim  seems  to  cover  a  combination  of  which  oscillating  finger 
levers,  and  therefore  oscillating  type  bars,  are  elements,  and  these  are 
not  found  in  defendant's  machines.  The  validity  of  the  second  claim 
for  the  vibrating  platen  and  mechanism  to  vibrate  it  is  not  sufficiently 
free  from  doubt  to  warrant  a  preliminary  injunction.  Were  the  man- 
ufacturers defendants  in  this  suit,  it  might  be,  in  view  of  the  short 
time  the  patent  has  to  run,  that  preliminary  injunction  should  be  re- 
fused upon  giving  proper  security;  but,  as  defendant  is  only  a  selling 
agent,  complainant  may  take  his  order  against  infringement  of  the  third 


The  Ira  B.  Bllemb. 

Otd  Makuf'o  Co.  v.  The  Iba  B.  Bllenb. 

(Circuit  Court  cf  Appeals^  Fifth  Circuit.    June  6, 1803.) 
N0.8L 

1.  SEippiHe— Lo88  OF  Caboo— Stipulation  AGAnm  MAsmi's  Nkoliobvob. 

Where  a  vessel  is  chartered  for  a  cargo  of  loss,  a  provision  that  the  cargo  Is  *to 
be  delivered  alongside,  and  held  at  charterer's  risk  and  eipense,  **  is  not  unreasonaUa 
tn  itself f  or  invalid  as  exempting  the  master  from  liability  for  his  own  neffligenoe; 
and  where  a  raft  of  logs  was  brought  alongside  at  6  in  the  evening,  and  moored 
by  the  charterer's  agent  and  employes,  the  master  was  bound  only  to  exercise  ordi- 
nary care  to  see  that  it  was  not  carried  away  during  the  night  48  Fed.  Bap.  601, 
aiflrmed. 

2l  Samb— Lbatiho  Post  bxvoiui  Fdu.  Caboo  Fubhishbd— Misoohduot  of  Ckartisbb's 

AOBNT. 

The  Ion  having  been  carried  away  during  the  night,  the  oharterer't  agent 
olaimed  tnat  the  master  was  responsible,  said  he  would  furnish  no  more  cargo,  and 
left  the  ship,  threatening  to  institute  legal  proceedings.  Held  suificient  to  justify 
the  master  in  considering  that  he  had  all  the  cargo  that  would  be  furnished,  and  in 
proceeding  upon  the  voyage. 
3.  Bame^Thbbat  of  Legal  Procbedinos  ik  Fobbigit  Pobt. 

The  vessel  being  an  American  vessel,  and  the  charter  party  having  been  signed 
upon  the  high  seas,  the  customs  officers  of  a  foreign  port  did  not  constitute  the 
proper  forum  in  which  to  claim  redress,  and  the  threat  to  Institute  legal  proceedings 
was  of  itself  sufficient  to  justify  the  master  in  leaving. 

4  CHARTBB  PaBTT— CON8TKfJ0nON-^*'8HOBTAOB.* 

A  charter  party  for  a  cargo  of  timber  provided  that  the  charterer  was  to  pay  *aft 
the  rate  of  |6.2o  per  ton  of  40  cubic  feet,  actual  contents  delivered.  In  case  of 
■hortage  aha  receives  on  all  short  of  400  tons,  down  to  850  tons,  98.UXf  and  for  all 
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less  than  850  tons,  full  rates.  ^    Held,  that  the  full  cargo  stipulated  for  Is  400  tons, 
and  the  word  ^shortage '*  refers  to  a  failure  to  furnish  this  amount. 
48  Fed.  Rep.  691,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

In  Admiralty.  Libel  by  the  Otis  Manufacturing  Company  against  the 
schooner  Ira  B.  EUems  to  require  the  delivery  of  cargo.  Cross  libel  by 
the  claimants  of  the  schooner  for  freight,  demurrage,  and  damages. 
Decree  for  claimants.     Libelant  appeals.     Affirmed. 

Statement  by  Locke,  District  Judge: 

The  libelant  in  the  court  below,  the  appellant  here,  by  its  agent, 
chartered  on  the  24th  of  April,  1890,  the  schooner  Ira  B.  Ellems,  then 
lying  at  Coatzocoalcos,  Mexico,  to  proceed  to  Frontera,  thence  to  Tupilco, 
to  load  with  mahogany  and  cedar  for  New  Orleans.  The  charter  party 
provided  that — 

"The  said  party  of  the  second  part  doth  engage  to  provide  and  furnish  to  the 
said  vessel  a  fall  and  complete  cargo  of  mahogany  and  cedar  logs,  under  aod  on 
deck;  cargo  to  be  delivered  alongside,  and  held  at  charterer's  risk  and  expense, 
and  stevedores*  charges  loading  guarantied  not  to  exceed  SI  per  ton,  Mexican; 
and  to  pay  to  the  party  of  the  first  part,  or  agent,  after  true  and  faithful  delivery 
of  cargo,  for  the  use  of  said  vessel  during  the  voyage  aforesaid,  at  the  rate  of 
(S6.25)  six  dollars  and  twenty-five  cents,  American  currency,  per  ton  of  40 
cubic  feet,  actual  contents  delivered.  In  case  of  a  shortage,  she  receives  on 
all  short  of  400  tons,  down  to  350  tons,  ($3.12|)  three  dollars  and  twelve  and 
one  half  cents,  American,  and  for  all  less  than  350  tons,  full  rates.  Charterer 
will  advance  necessary  money  for  disbursements,  same  to  be  deducted  from 
freight,  Including  cost  of  insurance  and  interest.  *  *  *  It  is  also  agreed 
that  this  charter  shall  commence  and  lay  days  for  loading  shall  be  allowed  as 
fallows:  Commencing  from  the  time  the  captain  reports  the  vessel  to 
charterer  or  agent,  in  writing,  as  being  ready  to  receive  cargo,  twenty 
(20)  running  days,  (Sundays  only  excepted,  in  case  stevedores  refuse  to  work,) 
including  time  taken  in  changing  ports  in  case  it  should  be  necessary,  and 
for  discharging  quick  dispatch.  And  in  case  vessel  be  longer  detained,  for 
each  and  every  day's  detention  by  default  of  said  party  of  the  second  part,  or 
agent,  thirty  American  silver  dollars  demurrage  per  day,  day  by  day,  shall  be 
paid  by  said  party  of  the  second  part,  or  agent,  to  said  party  of  the  first  part, 
or  agent.  Charterer  guaranties  stevedore  not  to  exceed  sixty  (60)  cents  on 
discharging  in  New  Orleans,  and  vessel  pays  no  wharfage.  The  danger  of 
the  seas,  fire,  and  navigation  of  every  nature  and  kind,  always  mutually  ex- 
cepted." 

After  the  execution  of  the  charter  party  the  vessel  proceeded  to 
Frontera,  entered  and  cleared  for  New  Orleans  via  Tupilco,  and  went 
there  to  load,  arriving  and  reporting  to  Mr.  Scheidell,  charterer's  agent, 
as  ready  for  cargo,  at  6  in  the  morning  of  May  4,  1890.  From  that 
time  cargo  was  received  as  it  came  oflF  in  rafts  from  time  to  time,  until 
the  3d  of  June,  when  Mr.  Scheidell  came  off  to  the  vessel,  as  she  was 
lying  from  one  and  one-half  to  two  miles  off  shore  in  the  open  roadstead, 
and  said  he  had  one  more  raft  of  logs,  which  he  was  going  to  give  them 
that  night.  Late  that  afternoon  the  raft  was  brought  off,  arriving  there 
about  6  o'clock,  and  was  made  fast  astern  of  the  schooner  by  Mr. 
Scheidell  and  the  men  from  the  shore  employed  with  him.     Both  Far- 
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well,  the  master,  and  Murray,  the  mate,' of  the  schooner,  called  his  at- 
tention to  the  rope  and  chain,  and  the  way  the  raft  was  made  fast,  but 
he  said  it  "was  good  enough;"  that  it  was  all  right.  That  night  all  of 
the  logs  but  two  broke  away  and  went  adrift.  Learning  this  upon  com« 
ing  off  the  next  morning,  Mr.  Scheidell  insisted  that  the  master  of  the 
schooner  was  responsible,  and  must  settle  for  them.  This  the  master 
did  not  admit,  when  Scheidell  threatened  to  report  him  to  the  judge, 
and  have  him  summoned  to  court,  at  the  same  time  declaring  that  he  was 
"liable  for  $1,000  fine,  and  that  the  charter  party  was  no  good,  because 
it  had  no  stamps  on  it."  The  evidence  is  that  he  said  that  he  had  no 
more  cargo  for  the  vessel,  and  refused  to  accept  bills  of  lading,  or  make 
any  further  settlement,  but  went  ashore.  The  schooner  remained  there 
during  the  day  until  about  5  p.  M.,  then  left  for  New  Orleans,  where 
she  arrived  June  16th.  Upon  his  arrival  the  master  demanded  payment 
for  12  days' demurrage,  which  he  claimed  was  due  him  for  detention, 
which  was  paid,  and  then  demanded  a  payment  or  deposit  of  the  freight, 
amounting  to  $2,350,  before  delivering  the  cargo;  whereupon  the 
charterer  filed  his  libel,  alleging  that  the  schooner  had  departed  from 
the  port  of  loading  without  taking  on  board  a  full  cargo,  contrary  to  the 
terms  of  the  charter  party,  and  refused  to  deliver  the  cargo  then  on 
board.  Upon  exceptions  an  amended  libel  was  subsequently  filed,  al- 
leging that  the  schooner  took  into  its  possession  a  raft  of  logs  necessary 
to  complete  its  lading,  and  by  direction  of  its  officers,  contrary  to  the 
charter,  and  at  its  own  risk  declined  to  take  the  same  on  board,  and  so 
placed  and  located  them  that  in  consequence  the  logs  went  adrift  and  were 
lost,  and  praying  that  the  schooner  be  attached  for  nondelivery  of  cargo, 
and  the  cai^o  be  discharged  and  delivered  to  libelant.  This  was  done. 
upon  the  company's  giving  a  bond  in  the  sum  of  $2,600,  when  the  owners 
of  the  schooner  filed  their  claim  and  cross  libel,  setting  up  the  terms  of 
the  charter  party,  and  alleging  that  the  raft  of  logs,  the  loss  of  which 
had  .been  complained  of,  was  at  the  risk  of  the  charterer,  and  lost  by 
fault  of  its  agent;  that  the  schooner  had  received  all  the  cargo  that  was 
furnished  and  provided  by  the  charterer's  agent,  and  left  only  after  he 
had  refused  to  furnish  any  more;  and  praying  payment  for  the  entire 
freight  earned,  and  demurrage  and  damages.  Upon  these  pleadings  the 
case  was  heard,  the  cross  libel  sustained,  and  judgment  given  for 
claimants. 

TF.  S.  Benedict,  for  libelant. 

0.  J5.  Sansum,  for  appellees. 

Before  McCormigk,  Circuit  Judge,  and  Locke  and  Bruce,  District 
Judges. 

Locke,  District  Judge,  (after  stating  the  facts.)  The  libelant  in  this 
case  has  so  persistently  prosecuted  its  appeals,  this  being  the  third  hear- 
ing and  decree  herein,  that  it  would  appear  that  it  must  have  an  honest 
faith  in  the  integrity  and  justice  of  its  position,  so  that  we  shall  express 
our  opinions  and  the  reasons  for  them  more  at  length  than  the  circum- 
stances of  the  case  would  otherwise  seem  to  demand/ 
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The  fivst  question  in  this  case,  and  the  one  upon  which  all  others  de- 
pend, is,  at  whose  risk  was  the  raft  of  logs  which  was  lost?  Who  must 
be  held  responsible  for  it,  and  upon  whom  must  the  loss  fall?  A  com- 
mon carrier's  or  shipowner's  right  and  power  to  determine  by  contract 
his  responsibilities  in  the  care,  custody,  and  control  of  cargo  have  always 
been  admitted,  and  such  contract  sustained,  when  its  provisions,  by 
which  such  limitation  is  expressed,  are  reasonable  in  themselves,  and 
do  not  undertake  to  excuse  the  carrier  Tor  his  own  negligence.  Neio  Jersey 
Steam  Nav.  Oo,  v.  Merchants'  Bank,  6  How.  344;  Railroad  Co.  v.  Lockwood, 
17  Wall.  357;  York  Co.  v.  TUinoia  Cent.  R,R.,S  Wall.  107.  The  language 
of  the  contract  usually  determines  the  conditions  and  time  under  which 
the  responsibility  of  the  shipowner  is  assumed  in  receiving  cargo,  and  the 
termination  of  his  risks  in  discharging.  In  receiving  cargoes  by  lighter 
or  by  raft  it  is  usually  declared  whether  the  cargo  is  to  be  at  the  ship- 
per's or  shipowner's  risk,  while  alongside.  In  this  case  the  language 
would  appear  to  be  plain  and  distinct,  and  to  determine  the  risk  of  the 
cargo  while  waiting  to  be  taken  on  board.  Was  the  agreement,  '^ cargo 
to  be  delivered  alongside,  and  held  at  charterer's  risk  and  expense," 
unreasonable  in  itself,  or,  under  the  circumstances,  could  it  be  claimed 
to  protect  the  master  from  the  result  of  his  own  negligence?  Had  the 
master  insisted  that  it  should  be  held  alongside  ah  unreasonable  length 
of  time,  or  had  he  declined  to  take  it  on  board  at  the  earliest  reasonable 
moment,  or  in  any  way  attempted  to  shield  himself  from  the  results  of 
his  own  negligence  in  connection  with  the  property,  such  fact  might  be 
considered  in  its  effect,  and  such  agreement  disr^arded;  but  neither  of 
these  conditions  seems  to  be  the  case  here.  The  vessel  was  but  tempora- 
rily there.  The  shipper  had  permanent  business  relations,  and  men  pre- 
sumed to  be  constantly  in  his  employ;  and  rafts  or  logs,  if  going  adrift 
and  driven  ashore,  or  afloat  in  the  vicinity,  could  more  easily  and  surely 
be  recovered  by  one  party  than  by  the  other.  The  charterer  appears  to 
have  had  on  board  the  vessel  as  many  men  in  his  employ,  or  employed 
by  his  selection  and  procurement,  by  whom  he  could  have  watched  or 
cared  for  any  cargo  alongside,  as  comprised  the  crew  of  the  vessel.  So 
the  terms  of  the  charter  party  would  not  in  themselves,  as  generally  ap- 
plied, seem  to  be  unreasonable.  In  this  particular  case  the  raft  did  not 
reach  the  vessel  until  about  6  o'clock  in  the  afternoon.  It  could  not  be 
reasonably  asked  or  expected  that  the  logs  should  be  taken  on  board 
that  night,  and,  unless  it  would  be  protecting  the  master  against  the  re- 
sults of  his  own  n^ligence,  they  would  be  at  the  risk  of  the  shipper. 
Upon  this  point  the  evidence  is  that  the  raft  was  held  and  treated  by 
shipper's  agent  as  at  the  risk  of  his  principal.  The  evidence  shows  that 
it  was  taken  alongside  and  dropped  astern  by  the  raftsmen  under  Schei- 
dell's  superintendence;  that  there  was  nothing  at  all  in  any  remark  or 
suggestion  of  Farwell,  the  master,  or  Murray,  the  mate,  in  connection 
with  making  it  fast,  that  could  be  construed  into  assuming  the  responsi- 
bility or  care  of  it,  or  changing  the  risk.  The  circumstances  did  not 
seem  to  demand  that  ordinary  care  and  diligence  would  require  a  watch- 
man.    It  had  been  made  fast  under  the  personal  superint^idence  of 
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Scheidell,  who  declared  it  was  all  right,  and  "  good  enough."  No  watch- 
man had  been  suggested  by  him.  The  night  was  smooth  and  calm,  and 
there  was  no  increase  of  wind  or  change  in  the  condition  of  things  that 
would  seem  to  demand  any  greater  care  on  the  part  of  the  master. 

We  do  not  see  any  possible  construction  by  which  the  schooner  should 
be  held  responsible  for  the  loss  of  these  logs,  and  upon  that  point  the 
case  turns.  It  is  immaterial,  in  the  determination  of  this  case,  whether 
or  not  there  was  any  more  cargo  belonging  to  libelant  there.  Scheidell, 
its  agent,  to  whom  the  master  was  directed  by  the  charter  party  to  look 
for  cargo,  refused  to  furnish  any  more,  and  informed  him  definitely  and 
positively  that  he  had  no  more  for  him,  and  left  with  the  threat  to  have 
him  summoned  to  court.  We  consider  that  the  master  was  justified  in 
considering  that  he  had  all  the  cargo  that  would  be  furnished,  and  that 
his  load  was  completed,  and  he  had  a  right  to  proceed  on  his  voyage. 
There  is  no  allegation  in  the  pleadings,  nor  the  slightest  testimony  in 
the  evidence,  that  Scheidell  furnished  or  offered  to  furnish,  or  suggested 
the  probability  or  possibility  of  his  being  able  to  furnish,  more  cargo  for 
the  schooner;  and  if  it  is  true,  as  claimed,  that  there  was  more  cargo 
there  that  could  have  been  furnished,  it  makes  his  course  more  inexcusa- 
ble, and  his  conduct  more  culpable.  The  leaving  of  any  papers  at  Tu- 
pilco,  if  any  were  so  left,  is  entirely  immaterial  in  this  case.  If  the 
schooner  laid  herself  liable  to  a  fine  for  leaving  without  papers  or  a  clear- 
ance, under  the  Mexican  law,  which  does  not  appear,  it  has  in  no  way 
affected  the  interests  of  the  libelant. 

Reviewing  the  assignment  of  errors,  we  do  not  find  that  the  testimony 
establishes  the  violation  of  the  charter  party  by  the  master  in  refusing 
to  receive  more  cargo.  We  find  no  evidence  at  all  showing  that  he  at 
any  time  refused  to  receive  cargo,  but  that  everything  shows  that  he  was 
willing  to  receive  it,  until  informed  that  libelant's  agent  had  no  more 
for  him.  In  the  matter  of  not  caring  for  cargo  moored  alongside,  we 
have  already  considered,  and  find  that  he  was  under  no  legal  obligation  to 
use  more  than  ordinary  care  in  looking  out  for  it,  and  in  not  permitting 
it  to  go  adrift  willfully  and  knowingly,  and  of  this  there  is  no  evidence. . 
In  the  matter  of  negligence  or  malice  in  breaking  the  dogs  in  cargo,  and 
permitting  same  to  go  adrift,  and  become  a  total  loss,  we  fail  to  find  a 
scintilla  of  evidence  supporting  any  such  charge.  In  the  matter  of  refus- 
ing to  give  or  grant  proper  bills  of  lading  for  cargo  then  on  hand,  the 
only  evidence,  instead  of  showing  that  the  master  refused  to  give  bills 
of  lading,  shows  conclusively  that  he  repeatedly  offered  to  Scheidell  to 
give  him  bills  of  lading  for  all  the  cargo  received,  which  Scheidell  posi- 
tively refused  to  accept.  In  the  charge  of  departing  with  his  vessel  to 
prevent  redress  of  charterer's  agent  through  the  proper  customs  officers 
of  the  port,  we  can  in  no  way  accept  libelant's  view  that  the  customs 
officers  of  a  foreign  port  constitute  the  proper  forum  by  which  the  agent 
of  a  citizen  of  the  United  States  might  seek  redress  of  an  American  ves- 
sel for  noncompliance  with  the  terms  of  a  charter  party  signed  on  the 
high  seas,  and  consider  the  master  fully  justified  in  leaving  with  his 
vessel  to  avoid  the  seeking  of  such  redress  as  was  threatened.     It  is  also 
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charged  that  he  was  not  justified  in  demanding  freight  money  on  cargo 
unknown.  Ordinarily  it  would  be  considered  unusual  to  demand  pay- 
ment of  freight  before  the  entire  or  partial  discharge  of  a  cargo,  and  be- 
fore any  opportunity  had  been  had  to  inspect,  measure,  or  determine  it; 
but  in  this  case  there  had  been  a  controversy,  and  it  was  plainly  seen 
that  there  was  to  be  a  conflict  of  opinion  and  a  continued  demand  for 
the  loss  of  the  cargo,  the  same  as  had  been  made  by  the  ^ent  at  the 
place  of  loading.  The  vessel  was  lying  at  the  charterer's  wharf  and 
mill,  and  a  discharge  would  be  into  the  custody,  control,  and  possession 
of  the  charterer,  which  might  reasonably  raise  the  question  of  an  aban- 
donment of  the  freighter's  lien,  and  we  consider  the  master,  under  the 
circumstances,  was  fully  justified  in  the  demand  for  a  deposit  of  freight 
money.  The  charterers  have  sufiered  nothing  from  such  demand,  as 
no  payment  or  deposit  has  been  made. 

The  so-called  "oflicial  records"  of  protest  from  the  port  of  departure 
have  been  examined,  and  found  to  contain  nothing  that  would  in  the  least 
affect  the  conclusions  reached  upon  the  question  of  fact,  even  were  they 
admitted  as  evidence. 

Assignment  of  errors  No.  8  claims  that  the  decree  does  not  allow  the 
deductions  from  freight  money  found  due,  of  the  expenses  paid  by  the 
charterer,  and  not  denied  under  the  charter  stipulations. 

It  has  been  claimed  in  exhibits  filed  that  these  bills  of  towage,  custom 
house,  stevedores',  and  quarantine  expenses  had  been  paid  by  the  libelants, 
but  we  have  searched  in  vain  for  any  proof  of  payment  of  any  such 
amounts  as  claimed.  The  allegations  of  the  payment  of  such  expenses 
to  the  amount  of  $1,074  was  charged  in  the  fourth  article  of  the  amended 
libel,  and'  positively  denied  in  claimant's  answer.  In  Exhibit  A  put 
in,  but  in  no  wa}'  sworn  to  or  made  evidence,  there  appears  an  item  of 
"Port  charges  of  vessel,  paid,  $1 ,074."  The  only  evidence  we  find  touch- 
ing this  subject  in  the  record  is  in  the  testimony  of  Mr.  Henry  Otis: 

'^Question.  There  is  an  item  here  of  $1,074  in  this  Exhibit  A.  What 
is  that  for?  Answer.  Well,  I  cannot  tell  you  entirely.  We  have  the 
bills,  and  we  will  put  them  in  detail,"  (and  the  witness  states  that  he 
will  send  them  in.) 

This  is  the  only  testimony  that  can  be  found  relating  to  the  payment 
of  any  of  these  items.  Certain  papers  purporting  to  be  bills  appear 
copied  into  the  record,  but  they  are  entirely  unsupported  by  oath,  and 
can  have  no  validity  as  evidence.  Libelants  were  under  no  obligation 
to  pay  any  of  these  bills.  The  agreement  of  the  charter  party  that 
charterer  would  advance  necesswy  funds  for  disbursement  of  vessel 
could  only  have  reference  to  the  disbursements  at  the  port  of  loading, 
where  it  was  to  be  presumed  the  vessel  would  be  without  funds;  and 
nothing  but  positive  evidence  of  payment  would  justify  the  allowance  of 
theni)  and  this  we  do  not  find. 

There  was  no  allegation  in  the  libel  to  that  effect;  but  one  claim 
which  was  put  in  by  libelant,  in  the  nature  of  damages,  was  for  in- 
jury to  saws,  done  in  sawing  the  cargo,  on  account  of  a  large  number 
of  iron  rafting  dogs  found  broken  off  in  the  logs  which  were  claimed  to 
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^Gh&/^  ^y   broken  by  the  master  of  the  schooner. 


Scb 


A 


The 

^^  g  Ang  this  charge  of  $500,   further  than   that   the 

y^  S      gg  *Und,  and  the  saws  damaged,  is  the  statement  of 

?  *f  o      ^  States  that  he  was  on  board  the  schooner  when  she 

that  he  remained  on  board  "about  a  week  or  five 
>tain  broke  most  of  the  dogs  getting  the  logs  aboard, 
^ad  them  aboard."  The  testimony  of  the  master  and 
^hat  the  first  raft  did  not  come  off  until  after  the  vessel 
ine  days,  thus  contradicting  the  testimony  that  any  logs 
il©  he  was  there.     Unquestionably  the  dogs  were  found 

111  wiio  AWfcv,  .. -bey  came  to  be  sawed,  but  how  they  came  to  remain 

there  is  not  shown,  whether  from  some  former  rafting, — ^aa  it  appears 
that  these  were  refuse  logs,  and  had  been  lying  waiting  a  market  for  sev- 
eral years, — or  whether  they  were  broken  necessarily,  accidentally,  or 
carelessly,  or  in  some  other  manner.  Neither  the  master  nor  crew  had 
anything  to  do  with  putting  the  dogs  into  the  logs,  and  we  do  not  think 
the  evidence  is  suflicient  to  find  thatthemasterof  the  schooner  willfully, 
or  even  negligently,  so  broke  them  off  as  to  do  the  damage  charged. 

As  to  the  amount  of  freight  due  under  the  charter  party,  its  terms 
upon  which  freight  must  be  determined  are: 

"The  party  of  the  second  part  is  to  pay  to  said  party  of  the  first  part  or 
agent,  after  true  and  faithful  delivery  of  the  cargo,  for  Ihe  use  of  said  vessel 
during  the  voyage  aforesaid,  at  the  rate  of  six  doilars  and  twenty-five  cents, 
American  currency,  per  ton  of  forty  cubic  feet,  actual  contents  delivered. 
In  case  of  a  shortage,  she  receives  on  all  short  of  400  tons,  down  to  350  tons* 
three  and  twelve  and  a  half  hundredths  dollars,  (American,)  and  for  all  less 
than  350  tons  full  rates. " 

The  term  "shortage,"  used  in  charter  party,  may  be  used,  and  is  in- 
tended to  apply  to  either  short  loading  or  short  delivery.  In  the  latter 
the  ship  pays  a  stipulated  sum  for  the  amount  of  cargo  received  and  not 
delivered;  in  the  former,  where  the  charterer  has  stipulated  for  a  full 
cargo,  and  any  agreement  is  made  as  to  what  a  full  cargo  is,  the  charterer 
pays  and  the  shi]>  receives,  as  stipulated  damages  for  noncompliance 
with  the  terms  of  the  charter  party  in  not  furnishing  a  full  cargo,  the 
amount  agreed  upon,  stipulated  for,  or  proven  in  evidence.  The  sen- 
tences in  this  charter  party  relating  to  the  amount  of  freight  must  be 
read  together.  The  provision  relating  to  shortage  must  be  read  in  oon« 
nection  with  the  preceding  sentence,  and  so  far  modify  it  as  it  is  applica- 
ble. It  can  only  apply  to  shortage  of  loading  or  furnishing  cargo  as 
the  schooner  receives  the  stipulated  sum;  and  the  full  cargo,  as  stipulated 
for,  is  declared  to  be  400  tons.  The  charter  party  was  practically  for  a 
lump  sum  up  to  freight  for  400  tons,  with  additional  if  any  more  was 
actually  carried,  and,  in  the  absence  of  fault  of  the  owner,  was  not  to  be 
less  than  $6.25  per  ton  for  350  tons,  and  $3.1 2t  for  50  tons.  We  find 
no  default  or  noncompliance  with  the  terms  of  the  charter  by  the  master 
of  the  schooner,  the  agent  of  claimants;  and  the  amount  of  freight,  as 
determined  by  that  contract,  $2,34«S.75,  less  the  stevedores'  bill,  of  Tu- 
pilco,  must  be  considered  as  due,  and  the  judgment  of  the  court  below 
must  be  affirmed,  with  costs. 
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>mtable 
The  Harbingeb.^  ^|£to 

Brown  v.  Gill  &  Fisher,  Limited. 
(DMrict  Court,  E.  D.  Pennsylvanku    May  10, 1803.) 

1.  Chahtkb  Party— CJonstbuotion—^Ookvbnibwt  Spbbd." 

A  charter  party  made  November  5th  with  a  ship  at  Charleston,  S.  C,  actively 
engaged  in  trading,  by  which  she  was  required  to  |iroceed  to  Philadelphia  with  all 
coDveDient  speed,  and  to  be  in  readiness  for  cargo  after  December  81st,  with  the 
privilege  to  the  snippers  to  cancel  the  charter  if  she  **  shall  not  be  ready  on  or  be- 
fore the  81st  of  January"  following,  is  complied  with  if  the  ship  be  in  readiness  by 
January  81st,  although  she  undertake  another  voyage,  and  puts  in  for  ordinary  re- 
pairs in  the  intervaL 

S.  Same— Rbadikess  fob  Cargo— Sutvdat. 

The  tender  of  a  ship  to  a  charterer  on  the  Monday  following  the  Sunday  which 
would  be,  by  the  terms  of  the  charter  party,  the  last  day  for  such  tender,  Is  in  time, 
in  the  absence  of  some  controlling  custom  of  the  port  to  the  contrary. 

8.  Custom  of  Pobt. 

There  is  no  custom  of  the  port  of  Philadelphia  requiring  that,  where  the  last  day 
that  a  ship  could  be  in  readiness  falls  on  Sunday,  she  should  present  herself  on  the 
previous  Saturday. 

4.  Same— EviDBNCB. 

A  custom  is  not  shown  to  be  established  at  the  port,  where  the  testimony  of  the 
witnesses  who  aver  that  the  custom  exists  is  met  by  an  almost  equal  number  of 
witnesses  ivith  equal  facilities  of  knowing,  who  testify  to  never  having  heard  of 
such  custom. 

In  Admiralty.  Libel  by  John  L.  Brown,  owner  of  the  steamship 
Harbinger,  against  Gill  &  Fisher,  limited,  to  recover  for  breach  of  con- 
tract of  charter  party.     Decree  for  libelant. 

Fl/mders  &  Pugh^  for  libelant. 

Richard  C.  McMwirie,  for  respondents. 

Butler,  District  Judge.  The  respondents  chartered  the  British  steam- 
ship Harbinger  on  November  6,  1891,  to  carry  a  cargo  of  grain  from 
Philadelphia  to  Cork,  for  orders,  at  the  rate  of  four  shillings  and  nine 
pence  a  quarter.  The  charter  contains  the  provisions  usual  in  such 
instruments.  Fifteen  lay  days  are  allowed  for  loading, — not  to  com- 
mence running  before  the  1st  of  January,  1892.  It  is  stipulated  that 
the  ship  shall  proceed  "with  all  convenient  speed  to  Philadelphia," 
and  load;  and  that  if  she  "shall  not*  be  ready  to  load  on  or  before 
the  31st"  of  that  month  the  charterers  may  refuse  her.  She  was 
at  Charleston  when  chartered,  and  on  the  23d  of  November,  after 
loading  a  cargo  of  cotton,  started  for  Bremerhaven,  where  she  arrived 
about  the  17th  of  December.  Seven  days  thereafter,  having  discharged 
the  cotton,  she  went  to  the  river  Tyne,  England,  for  repairs,  (required 
by  usual  wear,)  reaching  there  in  two  days,  and  remaining  ten  or 
twelve,  until  the  work  was  done.  She  then  started  for  Philadelphia, 
getting  here  on  the  Slst  of  January,  which  was  Sunday.  She  found 
the  customhouse  closed,  and  was  unable  to  secure  the  usual  certificates 
of  readiness  for  cargo,  on  that  day;  but  she  nevertheless  tendered  her- 

1  Reported  hj  Mark  Wilks  Collet,  Esq.,  of  the  Philadelphia  bar. 
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self  to  the  respondents  in  the  afternoon.  Next  morning  she  entered, 
procured  the  certificates  and  again  tendered  herself;  but  was  refused, 
and  notified  that  the  charter  was  canceled. 

The  defense  urged  is  twofold:  first,  that  the  libelant  failed  to  ob- 
serve the  stipulation  to  proceed  with  all  convenient  speed  to  PhiTa- 
delphia;  and,  sedondy  that  the  ship  was  not  ready  to  load  on  or  before 
the  31st  of  January. 

In  passing  upon  the  first  point,  it  is  necessary  to  ascertain  what 
duty  (in  this  respect)  the  contract  imposed.  In  ascertaining  this  the 
clause  referred  to  must  not  be  detached  and  read  alone,  but  the  entire 
charter  taken,  and  considered  in  the  light  of  surrounding  circumstances. 
While  it  is  provided  that  the  ship  being  tight,  and  having  liberty  to  take 
an  outward  cargo  for  the  owner's  benefit,  shall "  proceed  with  all  conven- 
ient speed  to  Philadelphia  *  *  »  and  there  load,"  it  is  clear  that 
the  literal  sense  of  this  language  does  not  express  the  intention  of  the 
parties.  The  cargo  was  not  to  be  ready  until  nearly  two  months  there- 
after; the  lay  days,  as  we  have  seen,  were  not  to  commence  before  the 
1st  of  January,  1892.  If  therefore  she  was  to  proceed  directly  "with  all 
convenient  speed  to  Philadelphia''  she  must  lie  there  in  idleness  for  six 
weeks  or  inore.     Of  course  the  parties  did  not  intend  this.     What  then  ; 

did  they  intend?     She  was  at  Charleston,  and,  as  the  charter  states,  was  ; 

engaged  in  "  trading."    She  was  to  carry  a  cargo  of  grain  from  Philadel- 
phia not  earlier  than  the  1st  of  January  and  not  later  than  t  .e  last.     In  ^ 
other  words,  she  wa^  chartered  for  a  January  shipment,  from  that  port.  ) 
She  was  not  required  therefore  "  to  proceed  with  all  convenient  speed  "  j 
directly  from  Charleston  to  Philadelphia.     It  was  contemplated  that  she  f 
would  continue  trading  elsewhere,  during  the  months  of  November  and 
December,  and  then  proceed  to  Philadelphia  with  "all  convenient  speed" 
consistent  with  the  circumstances  contemplated.     The  contract  was  made  ' 
for  her  benefit  as  well  as  for  the  respondents.'    During  the  intervening 
months  she  must  carry  such  cargo  as  can  be  obtained.     She  cannot 
choose  her  voyages,  but  must  accept  such  as  offer.     If  these  carry  her 
so  far-off  that  she  cannot  reach  Philadelphia  until  late  in  January  the 
respondents  cannot  complain.     If  she  shall  not  reach  there  until  the 
time  stipulated  for  loading  has  passed,  she  forfeits  her  charter.     Such, 
in  my  judgment,  is  the  proper  interpretation  of  the  contract. 

In  this  view  of  the  libelant's  obligations,  the  first  point  of  the  defense 
fails.  As  we  have  seen  the  ship  took  cotton  abroad  from  Charleston; 
and  appears  to  have  returned  as  speedily  as  could  be  expected.  She 
was  delayed  for  necessary  repairs.  She  was  not  blamable  for  taking  the 
cargo  to  Bremerhaven.  It  does  not  appear  that  there  was  any  needless 
delay  in  loading,  or  unloading,  in  making  the  repairs,  or  in  going  or  re- 
turning. Doubtless  she  could  (with  unusual  effort)  have  made  greater 
speed;  but  the  charter  required  "convenient  speed"  only,  and  this  she 
made.  It  is  unnecessary  to  inquire,  in  this  view  of  the  facts,  whether 
the  stipulation  respecting  speed,  constitutes  a  eondition  precedent. 

Then  as  respects  the  second  point, — was  she  ready  to  load  within  the 
time  specified?    The  effect  of  her  tender  on  Sunday  need  not  be  consid- 
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efiJ  Her  readiness  next  morning  is  admitted;  and  it  is  indisputable 
that  this  was  in  time,  according  to  the  general  rule  of  law  applicable  to 
such  cases.  Campbell  v.  Society,  4  Bosw.  298;  Salter  v.  JBurt,  20  Wend. 
205;  Avery  v.  StewaH,2  Conn.  69;  Chaffee  v.  RaUroad  Co.,  146  Mass. 
224,  [16  N.  E.  Rep.  34.]  The  31st  being  dies  non  she  was  entitled  to 
Monday;  unless  the  custom  of  this  port  required  her  to  be  ready  on  the 
preceding  Saturday.  There  is  no  room  to  doubt  that  the  existence  of 
such  a  custom  would  control  the  charter, — that  the  parties  would  be  re- 
garded as  dealing  with  it  in  mind,  and  be  required  to  conform  to  it. 
But  to  exercise  such  an  influence  the  custom  must  be  uniform  and  so  long 
continued  as  to  be  notorious.  As  said  in  Coxe  v.  Heisley,  19  Pa,  St.  247, 
a  local  usage  if  it  be  ancient,  uniform,  notorious  and  reasonable,  may 
enter  into  and  become  part  of  a  contract  which  is  to  be  executed  at  the 
place  where  the  usage  prevails.''  All  these  elements  are  essential  con- 
stituents of  a  binding  custom. 

The  respondents  set  up  such  a  custom,  respecting  shipments  at  this 
port;  and  have  produced  some  evidence  on  the  subject.  The  evidence 
is  insufficient,  however,  to  sustain  their  position.  Nearly  an  equal  num-* 
ber  of  witnesses,  with  equal  opportunities  of  knowledge,  are  produced 
on  the  other  side,  who  say  no  such  custom  exists, — that  they  never  even 
heard  of  it.  On  both  sides  the  witnesses  are  men  of  high  character,  and 
entirely  worthy  of  credit.  They  testify  according  to  their  respective  un- 
derstandings. It  appears  that  the  Commercial  Exchange  of  Philadelphia 
has  provided  by  rule  (which  binds  its  members  only)  for  the  perform- 
ance of  mercantile  contracts  on  Saturday  when  the  time  named  therein 
for  performance  occurs  on  Sunday;  and  in  consequence  a  partial  usage 
of  this  nature,  respecting  such  contracts,  exists.  This  may  have  led  to 
the  understanding  stated  by  the  respondents'  witnesses.  It  is  clear,  how- 
ever, that  the  custom,  set  up  respecting  shipments  at  this  port,  is  not 
proved.  It  is  incredible  that  a  uniform,  long-established,  notorious 
custom, — of  which  every  one  dealing  here  in  respect  to  such  shipments 
is  presumed  to  have  knowledge,  and  is  consequently  bound  by, — should 
exist,  and  the  libelant's  witnesses, — shippers,  ship  brokers,  and  others, 
be  ignorant  of  it.  It  is  manifest  that  the  respondents  (who  from  their 
experience  as  shippers  should  have  known  of  the  custom  if  it  exists) 
had  never  heard  of  it  before  this  suit  was  brought,  for  instead  of  setting 
it  up  in  their  answer,  the  defense  there  stated,  rests  on  different  grounds. 
The  answer,  indeed,  substantially  admits  that  the  tender  on  Sunday 
would  have  been  in  time  if  it  had  been  accompanied  by  the  usual  certif- 
icates of  readiness. 

The  libel  is  sustained  and  a  decree  may  be  prepared  accordingly. 
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The  Now  Then. 

Hebbeshoft  Makuf'q  Go.  v.  The  Now  Thsv« 

(Ptotrtot  0(mtt»  IX  DelavHure.   Jqm  9,  ISOa.) 

No.  427. 

t  HARirnni  Ltbns— Sttpflibs— Forkion  Port— Oiudbr  ov  Owitrb. 

(Vhen  supplies  are  furnished  to  a  vessel  in  a  foreign  port  by  order  of  ber  master 
a  lien  is  implied,  but  for  work  done  by  order  of  the  owner  no  U«a  will  be  held  to 
exist  unless  proved  by  the  agreement  of  the  partiea. 

fL  Bam B— OwNBR^B  Credit. 

On  the  evidence  in  this  case,  held,  that  the  supplies  furnished  by  libelant  at 
Bristol,  R.  I.,  to  the  yacht  Kow  Then,  whose  home  port  was  Wilmington,  DeL,  by 
order  of  the  owner  of  the  yacht,  were  furnished  on  the  personal  credit  of  shod 
owner,  and  not  on  the  credit  of  the  yacht,  and  no  lien  was  created  thereby. 

In  Admiralty.    Libel  to  enforce  lien  for  supplies.     libel  dismissed. 
Henry  Whitney  BateSj  for  libelant. 
WiUard  SavUbury^  for  respondent. 

Wales,  District  Judge.  This  is  a  proceeding  in  rem  to  enforce  the 
payment  of  an  alleged  lien  against  the  steam  yacht  Now  Then  for  re- 
pairs and  materials  made  and  furnished  to  the  vessel  by  the  libelants  at 
its  works  in  Bristol,  R.  I.,  the  home  port  of  the  yacht  being  Wilming- 
ton, Del.  The  owner  of  the  yacht  and  the  respondent  in  this  case  is 
Mrs.  Rosalie  B.  Addicks,  who  resides  at  Claymont,  in  this  district. 

Although  much  other  matter  has  been  introduced,  the  decisive  ques- 
tion in  the  case  as  presented  on  the  pleadings  and  evidence  is  whether 
the  repairs  to  the  yacht  were  made  on  the  credit  of  the  vessel  or  on  the 
personal  credit  of  the  owner's  husband,  Mr.  J.  E.  Addicks.  About  the 
26th  of  June,  1889,  Mr.  Addicks  bought  the  yacht  from  the  libelant  for 
the  cash  price  of  $15,000,  and  by  his  direction  the  bill  of  sale  was  made 
to  his  wife,  and  the  yacht  was  delivered  to  her  at  Nahant,  Mass.  After 
the  delivery,  and  early  in  the  following  month  of  July,  the  boiler  of  the 
yacht  gave  out,  and  the  vessel  was  sent  by  Mr.  Addicks  to  the  libelant, 
at  Bristol,  with  orders  from  him  to  have  the  necessary  repairs  made. 
When  a  bill  for  the  repairs  was  sent  to  Mr.  Addicks  he  refused  to  pay  it, 
on  the  (ground  that  Mr.  John  B,  Herreshoff,  the  president  of  the  libelant 
company,  had  warranted  the  boiler  for  one  year,  and  that  it  was  the 
duty  of  the  company  to  keep  it  in  good  order  for  that.period  without  ad- 
ditional charge.  After  this  the  libelant  continued  to  do  additional  work 
on  the  yacht  by  the  orders  of  Mr.  Addicks,  who  punctually  paid  for  it, 
with  the  exception  of  a  small  balance,  which  is  included  in  the  present 
claim;  but  he  has  uniformily  refused  to  pay  for  the  boiler  repairs. 
Much  testimony  was  taken  in  relation  to  the  nature  of  the  warranty, 
which  was  claimed  on  one  side  and  positively  denied  on  the  other;  and 
also  as  to  the  condition  of  the  yacht's  boiler  at  the  time  of  the  sale,  but, 
as  already  remarked,  the  controlling  question  here  is  whether  the  libel- 
ant has  established  its  right  to  a  lien.     So  far  as  ooncems  the  present 
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case,  the  law  which  gives  a  lien  to  the  shipbuilder  or  material  man  may 
be  stated  in  the  language  of  the  supreme  court,  in  The  Lalu^  10  Wall. 
197: 

**If  necessary  repaira  and  materials  are  made  and  furnished  to  a  vessel  in 
a  port  other  than  her  home  port,  the  prima  facie  presumption  is  that  they 
were  made  and  furnished  on  the  credit  of  the  vessel,  unless  the  contrary  ap- 
pears from  the  evidence  in  the  case." 

This  is  stating  the  rule  most  favorably  for  the  libelant,  since  it  has 
been  held  by  admiralty  judges  whose  opinions  are  entitled  to  the  highest 
respect  that  credit  is  presumed  to  be  given  to  the  vessel  only  when  the 
repairs  are  made  in  a  foreign  port  on  the  orders  of  the  master;  but  that, 
when  the  repairs  are  made  on  the  orders  of  the  owner,  the  presumption 
of  credit  to  the  vessel  does  not  arise,  and  in  that  case  a  lien  will  not  ex- 
ist except  by  the  express  contract  of  the  parties.  In  The  Mary  Morgan, 
28  Fed.  Rep.  196,  it  was  decided  that,  the  repairs  having  been  made 
and  supplies  furnished  under  a  contract  with  the  owner,  the  presumption 
was  that  the  credit  was  given  to  him  personally;  and,  in  the  absence  of 
the  proof  of  an  express  lien,  none  will  be  given.  In  The  Fi'anm,  21 
Fed.  Rep.  715,  it  was  held  that  a  known  owner  obtaining  supplies  on 
his  personal  order  in  a  foreign  port,  not  being  master,  deals  presump- 
tively on  his  personal  credit  only,  and  no  lien  will  be  implied  unless  the 
libelant  satisfies  the  court,  from  the  negotiations  or  circumstances,  that 
there  was  a  common  understanding  or  intention  to  bind  the  ship.  The 
reasons  assigned  for  the  distinction,  between  the  cases  where  the  work  is 
done  on  the  order  of  the  master  and  when  it  is  done  on  the  order  of  the 
owner,  is  that  the  master  is  supposed  to  be  without  funds  or  personal 
credit,  and  the  repairs,  if  made  at  all,  must  be  presumed  to  be  made  on 
the  credit  of  the  ship,  unless  there  be  evidence  to  the  contrary;  but 
where  the  work  is  dons  on  the  order  of  the  owner,  who  is  supposed  to 
have  credit,  the  presumption  is  reversed,  and  a  lien  will  not  be  recognized 
except  it  has  been  made  under  an  express  contract.  In  other  words, 
when  the  work  is  done  by  the  order  of  the  master  a  lien  is  implied,  but 
for  work  done  by  order  of  the  owner  no  lien  will  exist  unless  proved  by 
the  agreement  of  the  parties.  It  is  not  necessary,  however,  to  enter 
upon  a  discussion  of  these  rules,  because  upon  the  application  of  either 
one  of  them  to  the  facts  of  this  case  I  am  satisfied  that  the  libelant  is 
not  entitled  to  a  lien  against  the  Now  Then.  Mr.  Addicks  had  paid  for 
the  yacht,  and  given  it  to  his  wife,  and  when  it  needed  repairs  he  sent 
it  to  the  libelant  with  his  personal  orders  to  have  them  made,  and  spec- 
ifying what  should  be  done.  He  was  reputed  to  be  a  rich  man,  able 
to  pay  his  debts,  and  there  was  no  thought  on  the  part  of  the  libelant 
that  it  would  require  a  lien  on  the  vessel  to  secure  payment  for  its  work, 
Mr.  J.  B.  Herreshoff  testifies  that  he  knew  nothing  about  the  question 
of  credit, — whether  it  was  given  to  Mr.  Addicks,  personally,  or  to  the* 
yacht.  Mr.  Young,  the  secretary  of  the  libelant  company,  when  ques- 
tioned on  the  subject,  speaks  very  vaguely,  as  appears  from  the  follow* 
ing  portions  of  his  testimony: 
v.50F.no.ll— 60 
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"  Question,  Tell  me  whether  the  repairs  were  made  upon  the  credit  of  the 
vessel  or  upon  the  credit  of  Mr.  Addicks.  Answer.  They  were  made  upon  the 
credit  of  Mr.  Addicks.  Q..  And  not  on  the  credit  of  the  vessel?  A.  The  bill 
was  rendered  to  Mr.  Addicks.  Q.  To  whom  do  you  look  for  the  payment  of 
tlie  bill, — Mr.  Addicks  or  the  vensel?  A.  We  look  to  Ihe  vessel  for  the  pay- 
ment of  the  bill,  through  Mr.  Addicks,  as  agent  for  the  vesseL" 

On  cross-examination  this  witness  says: 

**Questio7i,  These  repairs  and  charges  were  made  against  Mr.  Addicks, 
as  I  understand,  were  they  not?  Answer.  They  were.  Q,  And  it  was  on 
his  order  and  directions  you  made  the  repairs?  A.  Yes,  sir.  Q.  And  you 
loolced  to  him,  I  understand  you,  for  the  payment  of  these  bills  which  were 
contracted  for  as  you  have  stated?  Is  that  correct?  A.  We  looked  to  the 
vessel  through  him  as  an  agent  of  the  vessel.     We  cannot  do  otherwise.'' 

The  inference  to  be  drawn  from  such  testimony,  supplemented  as  it 
is  by  evidence  of  the  dealings  and  transactions  between  the  libelant  and 
Mr.  Addicks,  removes  the  presumption  of  a  lien,  and  convinces  me  that 
the  libelant  had  no  idea  or  intention  of  looking  to  any  other  quarter  for 
payment  for  the  repairs  on  the  Now  Then  than  to  Mr.  Addicks;  that  it 
never  relied  on  the  yacht  as  security  for  payment,  but  depended  solely 
on  the  personal  responsibility  of  Mr.  Addicks  as  the  husband  and  agent 
of  the  owner;  that  it  is  now  too  late  for  it  to  attempt  to  set  up  a  lien, 
and  it  must  therefore  seek  to  recover  its  claim  by  a  libel  va  personam,  or 
by  an  action  at  law.  A  decree  will  be  entered  dismissing  the  libels  with 
costs. 


The  Tregurno. 
Russell  et  dl.  v.  The  Tregurno. 

(District  Court,  S.  D.  Floridcu    January,  1883.) 

SaLVAOB— COMPEKBATION. 

The  steamer  T.,  bound  from  Galveston  to  Liverpool,  went  aground  on  the  Florida 
coast  about  25  miles  north  of  Cape  Florida,  December  5th,  and  was  without  assist- 
ance until  the  morning  of  the  8th,  when  two  small  vessels  reached  her.  They  at 
once  ^ot  an  anchor  and  heavy  chain  into  deep  water,  but  before  they  could  make 
fast  night  came  on^  with  a  heavy  storm,  during  whicn  the  T.  was  driven  fast  upon 
the  rocky  bottom.  Other  vessels  arrived  until  the  10th,  when  there  were  15  ves- 
sels, of  489  tons,  and  200  men;  also  the  wrecking  schooner  Cora,  from  Key  West, 
with  steam  pumps  and  other  appliances.  The  whole  force  was  engaged  25  days  in 
taking  out  the  cargo  of  cotton  and  carrying  it  to  Key  West.  158  miles,  a  revenue 
cutter  assisting  therein  by  towing  some  of  the  vessels  two  trips.  They  thus  saved 
8,105  bales,  the  largest  part  dry.  There  was  no  anchorage  nearer  than  25  miles, 
and  several  times  the  salving  vessels  were  driven  there  by  bad  weather.  Two  of 
them  were  damaged  while  taking  off  cargo  in  the  heavy  seas.  Finally  a  wrecking 
vessel  arrived  from  New  York,  and,  though  her  services  were  not  absolutely  neces- 
sary, they  were  accepted,  and  the  T.  was  got  oft  and  taken  to  Key  West.  She  was 
appraised  at  $90,000,  and  her  cargo  at  $115,000.  Held,  that  25  per  cent  would  be 
proper  compensation  for  the  whole  service,  but  in  view  of  the  aid  rendered  by  the 
revenue  cutter  and  by  the  New  York  vessel,  for  which  the  latter  was  compensated 
by  the  claimants,  there  should  be  allowed  but  22>|^  per  cent 

In  Admiralty.  Libel  by  A.  Russell  and  others  against  the  British 
steamship  Tregurno  and  cargo  to  recover  for  salvage  services.  Decree 
for  libelants. 
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L.  W.  Belhd,  for  libelants. 
Jeff,  B,  Browne^  tor  claimanta. 

Locke,  District  Judge.  This  vessel  from  Galveston,  bound  for  Liver- 
pool, went  ashore  on  the  Florida  coast,  about  25  miles  to  the  northward 
of  Cape  Florida,  on  the  night  of  the  5th  of  December  last.  She  had 
been  ashore  on  the  Bahama  banks,  and  thrown  overboard  about  2,000 
bales  of  cotton,  a  lot  of  copper,  and  lost  her  small  anchors  and  hawsers 
in  getting  afloat,  and  was  leaking  some  when  she  went  ashore.  She 
was  at  a  distance  from  any  assistance,  and  received  no  aid  until  two  of 
the  smaller  vessels  reached  her  on  the  morning  of  the  8th.  They  had 
with  them  but  14  men,  and  went  to  work  as  soon  as  their  assistance  was 
accepted,  getting  out  an  anchor  and  heavy  chain  into  deep  water;  but, 
before  they  were  able  to  get  it  to  the  ship  and  make  it  fast,  night  came 
on,  and  the  weather  and  sea  became  so  bad  they  were  obliged  to  buoy  the 
end  and  leave  it.  That  night  the  wind  and  sea  were  very  heavy.  The 
crew  of  the  steamer  did  not  consider  it  safe  to  remain  on  board,  but 
went  ashore  onto  the  beach.  During  the  night  the  salvors  could  do 
nothing  but  remain  on  board.  The  steamer  swung  around  onto  the 
beach,  and  beat  into  and  upon  the  hard  rocky  beach  until,  in  the  morn- 
ing, but  8  feet  of  water  was  under  her  stern,  10  amidships,  and  12  tor- 
ward,  and  she  had  sprung  a  leak,  so  that  there  was  about  as  much  water 
inside  her  as  outside,  with  6}  feet  of  water  on  the  engine  room.  The 
weather  continued  bad,  so  that  nothing  could  be  done  towards  connecting 
the  chain  with  the  vessel  or  lightening  the  vessel  of  cargo,  but  tlie  salvors 
went  to  work  breaking  out  cotton,  and  hoistine;  it  upon  the  deck,  so  as 
to  be  ready  for  discharging  as  soon  as  vessels  could  come  for  it.  On  the 
9th  three  more  wrecking  schooners  arrived,  and  on  the  morning  of  the 
10th  others,  so  that  there  were  an  aggregate  of  15  vessels,  of  489  tons 
and  nearly  200  men.  The  weather  continued  bad  until  the  morning  of 
the  10th,  when  they  carried  out  a  wire  cable,  connected  it  with  the 
chain,  and  brought  it  to  the  windlass.  In  the  mean  time  the  wrecking 
schooner  Cora  had  arrived  with  steam  pumps,  boilers,  and  other  steam 
appliances.  The  steamer  had  no  appliances  by  which  manual  labor 
could  be  made  available,  no  windlass  breaks  or  capstan  bars,  and  it  was 
only  when  steam  power  could  be  used  that  anything  could  be  done  to- 
wards heaving  any  strains  on  the  anchor.  The  engine  room  and  engines 
of  the  steamship  were  under  water,  and  the  only  appliances  that  could 
be  made  available  were  those  of  the  Cora.  The  salvors  continued  dischar- 
ging cargo  and  pumping  with  their  steam  pumps.  They  had  to  bring 
the  cotton  to  Key  West,  a  distance  of  158  miles.  They  got  out  what 
they  could  of  the  cargo  dry,  but  much  of  it  was  wet  They  took  out  in 
all  3,105  bales  of  cotton,  of  which  2,266  were  dry,  and  the  rest  from 
under  water.  The  weather  was  bad  much  of  the  time  during  the  serv- 
ice, and  for  several  days  it  was  impossible  to  come  to  the  vessel  for 
cargo.  There  was  no  anchorage  or  protection  for  the  salvors'  vessels 
nearer  than  Cape  Florida,  nearly  25  miles  distant,  where  they  bad  to 
take  refuge  several  times.     The  water  deepened  rapidly  from  Uie  beach 
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where  the  steamer  was  lying,  and  she  was  exposed  to  the  full  sweep  and 
force  of  the  sea.  In  order  to  facilitate  the  discharging  of  the  vessel,  the 
salvors  landed  aboat  a  thousand  bales  of  cotton  at  Cape  Florida,  and 
after  the  vessd  had  been  got  afloat,  and  brought  to  Key  West,  that 
was  also  brought  and  delivered  to  the  master  here.  The  salvors  were 
engaged  for  25  days  in  the  service,  every  day  of  which  they  were  at 
work.  They  say  that  all  nights  except  two  they  worked  until  12  o'clock 
at  night,  and  those  two  nights  until  10  o'clock.  1,631  bales  were  hoisted 
by  hand;  the  rest  were  hoisted  by  the  steam  of  their  boilers.  They  car- 
ried out  another  anchor,  and  continued  to  keep  their  pumps  going  until 
the  water  was  below  the  ship's  engines.  After  the  libelants  had  been  at 
work  13  days,  the  wrecking  steamer  J.  D.  Jones,  sent  out  by  those  in- 
terested in  the  property,  arrived  from  New  York,  and  offered  her  serv- 
ices. The  vessel  had  been  about  pumped  out,  and  moved  from  her  bed, 
and  would  without  doubt  have  come  off  the  next  tide,  but  the  libelants 
deemed  it  safe  to  accept  all  the  assistance  offered,  so  permitted  the  J. 
D.  Jones  to  lay  out  another  heavy  anchor,  and  take  a  line  from  the 
steamship.  They  also  put  a  large  steam  pump  from  her  on  board  the 
Tregurno,  to  be  ready  in  event  of  an  unexpected  leak.  They  finally  floated 
the  Tregurno,  and  brought  her  to  Key  West.  Upon  an  examination  she 
was  found  not  to  have  been  materially  damaged,  although  her  bottom 
was  somewhat  dented.  Many  rivets  were  broken  out,  and  the  seams 
were  leaking  in  places.  The  property  has  been  appraised  by  appraisers 
appointed  by  the  court, — the  vessel  at  $90,000,  and  the  cargo  at  $1 15,446, 

This  was  unquestionably  a  salvage  service  of  considerable  merit.  The 
property  was  in  a  condition  of  peril;  the  vessel  liable  at  any  severe 
weather  to  be  so  broken  and  injured  as  to  be  worthless;  and  the  cargo, 
even  if  saved  from  going  adrift,  to  be  so  scattered  along  the  beach  as  to 
be  considered  but  little  less  than  a  total  loss.  The  master  was  utterly 
powerless  to  relieve  or  assist  the  property  in  bis  charge,  and  there  was 
no  aid  that  could  be  procured,  except  the  salvors,  nearer  than  Norfolk  or 
New  York.  The  property  of  the  salvors  was  exposed  to  dangers  very 
much  greater  than  of  ordinary  commerce  and  navigation.  Two  of  their 
vessels,  while  alongside  endeavoring  to  take  cargo,  were  damaged  by  the 
heavy  sea  and  bales  of  heavy  wet  cotton.  The  labor  was  severe,  unre- 
mitting, and  long  continued. 

The  salvors  were,  with  a  few  exceptions,  regular  licensed  wrecking 
vessels  of  this  district,  whose  duty  it  is  at  any  time  to  go  to  the  assist- 
ance of  property  in  distress,  and  are  dependent  in  a  great  degree  upon 
earnings  from  such  services.  They  have  rendered  valuable  aid  to  the 
property,  and  are  entitled  to  a  liberal  compensation.  In  defense  of  the 
salvage  claim,  or  in  mitigation  of  it,  it  has  been  urged  that  the  first  set 
of  salvors — those  who  first  arrived — were  remiss  in  their  duty  in  not* 
laying  out  a  heavy  anchor,  and  making  the  ship  fast  by  heavy  strains, 
to  prevent  her  driving  further  ashore  that  night,  which  necessitated  so 
much  subsequent  labor  and  damage.  The  salvors  are  bound  to  do,  in 
the  line  of  salvage  service,  all  their  powers  and  the  means  within  their 
oontroi  ean  possibly  ^enable  tl^em  to  do,  and  whenever,  from  lack  of  en- 
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ergy,  activity,  or  effort,  they  leave  undone  anything  which  they  might 
have  done,  it  will  be  considered  in  diminution  of  salvage;  but  in  this 
case  I  am  fully  satisfied  that  it  was  not  within  the  power  of  the  few 
salvors  there  the  first  day  to  have  connected  the  heavy  anchor  and  chain 
which  they  carried  out  with  the  vessel  before  the  weather  became  so 
bad  that  it  was  impossible.  The  master  does  not  show  by  his  testi- 
mony that  it  could  have  been  done,  and  the  statements  of  the  salvors, 
and  the  entire  circumstances  at  the  time,  satisfy  me.  I  am  also  satis- 
fied that  after  the  first  night  the  vessel  was  not  driven  any  further  ashore 
or  aground  on  account  of  any  discharging  of  cargo,  and  that  there  was 
neither  loss  of  time  nor  damage  to  property  on  account  of  not  carrying 
out  a  hawser,  making  fast  to  the  cable,  and  heaving  chains  before  it  was 
done.  I  am  therefore  convinced  that  the  salvors  did  as  well  as  the 
means  at  their  control  would  permit,  and  there  can  be  no  reduction  from 
the  merits  of  what  they  really  did  do  for  their  inability  to  accomplish 
more. 

It  is  also  urged  that  several  of  the  salving  vessels  while  engaged  in 
this  service,  and  while  on  their  way  to  or  from  Key  West  with 
cargo  from  this  vessel,  rendered  aid  to  the  steamships  Erl  King  and 
Manin,  which  were  ashore  at  the  same  time.  This  appearis  from  the  evi- 
dence to  be  true  to  a  certain  extent.  It  does  not  appear  how  many  of 
such  vessels  rendered  such  service,  or  how  long  they  were  engaged,  nor 
does  it  appear  that  such  number  was  sufficiently  great  to  interfere  with 
or  delay  the  work  in  this  case.  If,  at  most,  it  prolonged  the  service  a 
day  or  two,  there  was  no  damage  to  the  property,  nor  injury  to  the  in* 
terests  in  this  case.  Unless  those  other  vessels,  when  found  in  distress, 
had  ample  assistance,  it  was  the  duty  of  the  vessels  engaged  in  this  serv- 
ice to  render  them  all  the  aid  within  their  power,  and,  unless  it  is  shown 
that  they  neglected  property  in  this  case  to  its  injury,  there  is  no  reason 
that  it  should  diminish  their  compensation. 

The  services  of  the  revenue  cutter  McLain  were  secured  for  two  trips 
in  assisting  in  towing  some  of  the  schooners  to  and  from  the  steamship. 
Although  no  amount  can  be  allowed  for  this  vessel,  she  being  the  prop- 
erty of  the  government,  the  expense  of  coal  and  other  supplies  must 
be  paid,  and  her  officers  and  crew  are  entitled  to  a  compensation, 
although  at  a  much  less  rate  than  the  regular  salvors.  The  wrecking 
steamer  J.  D.  Jones  was  employed  by  those  interested  in  the  property, 
and  will  be  compensated  by  them,  and  her  services  are  not  to  be  paid 
for  from  any  salvage  given  in  this  case.  In  determining  the  amount 
that  may  reasonably  be  allowed  for  this  service,  there  are  a  few  peculiar 
circumstances  which  influence  the  decision.  Numerous  cases  have  been 
referred  to  by  counsel  in  the  case,  both  from  this  district  and  from  the 
district  of  Virginia.  We  find  comparatively  few  cases  in  this  district 
where  the  circumstances  resemble  those  of  this.  The  character  of  the 
bottom  and  the  exposure  to  the  sea  from  deep  water  usually  requires  im- 
mediate aid,  and  wherever  the  vessel  has  been  saved  it  has  been  by  an 
immediate  lightening  of  cargo  and  floating  by  means  of  anchors.  Sel- 
dom has  one  so  far  aground  and  so  filled  with  water  been  rescued.     In 
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most  of  those  cases  the  property  was  in  greater  danger  firom  Immediate 
damage  than  this,  but  saved  with  much  less  labor  and  less  time;  and, 
although  the  rate  [jcr  cent,  given  has,  where  both  vessel  and  cargo  have 
been  saved,  been  much  less  than  I  consider  may  be  fairly  given  in  this 
case,  the  amounts  of  the  individual  shares  have  been  much  greater,  when 
the  time  occupied  is  taken  into  consideration. 

The  cases  of  The  Kimherley^  reported  in  40  Fed.  Rep.  290,  cited  by  the 
claimants,  and  of  The  Sandringham^  10  Fed.  Rep.  562,  and  The  Egypty 
17  Fed.  Rep.  359,  resemble  this  case  more  in  the  peculiar  circumstances 
than  the  general  class  of  cases  in  this  district.  Those  cases,  all  decided 
in  the  eastern  district  of  Virginia,  were  for  the  salvage  of  iron  steamships 
and  their  cargoes  upon  an  uninhabited  coast,  at  some  distance  from  as- 
sistance, where  the  cargo  had  to  be  discharged,  the  water  pumped  out, 
and  the  vessel  hauled  off  by  anchors.  Each  of  those  vessels  lay  upon  a 
sandy  bottom;  this  one,  on  a  rocky  one.  In  The  Kimherley  \he  osxgo 
had  to  be  transported  60  miles  to  port,  in  The  Sandringham  30  miles, 
and  in  The  Egypt  about  40  miles;  in  this  case,  it  was  158  miles.  In 
those  cases  assistance  was  within  those  distances;  but  in  this,  very  nearly 
all  of  the  aid  came  from  Key  West,  158  miles.  In  those  cases  the 
shoals  outside  and  around  the  vessels  necessitated  taking  off  the  cargoes, 
or  much  of  them,  in  the  surf  boats,  but  at  the  same  time  prevented  the 
full  force  of  the  sea  from  reaching  the  vessels,  as  it  did  in  this  case. 
Here  the  full  force  of  the  sea  reached  the  vessel  ashore,  on  account  of  the 
nearer  approach  of  deep  water,  and,  there  being  no  anchorage,  rendered* 
the  position  of  the  salvors'  vessels  one  of  greater  peril.  Here,  as  in  The 
Sandringham^  the  steamship's  crew  left  at  the  first  appearance  of  rough 
weather,  and  the  master,  having  no  idea  his  vessel  would  be  saved,  sent 
them  to  Key  West  to  be  forwarded  to  England. 

It  is  a  question  whether  in  this  case  the  time  occupied  and  labor  per- 
formed in  taking  the  cargo  the  greater  distance  to  port,  does  not  fuUy 
equal  that  attending  the  boating  of  the  cargoes  off  in  those  cases.  In 
the  case  of  The  Sandringham^  where  the  salvors  were  engaged  about  a 
week  and  took  out  1,049  bales  of  cotton,  the  court  gave  one  fourth  of 
the  value,  which  was  $193,000.  In  The  Egypt  the  salvors  were  engaged 
8  days,  discharged  ,between  1,100  and  1,200  bales  of  cotton,  and  the 
court  gave  one  fifth  upon  an  agreed  estimation  of  $250,000,  in  addition 
to  $4 » 256. 55,  which  amount  had  been  expended  by  the  wreckers.  In 
The  Kimberley,  where  the  labor  was  more  protracted  and  severe,  the  court 
gave  an  award  of  20  per  cent,  upon  a  value  of  $490,000  as  a  bonus  or 
gratuity,  in  addition  to  an  amount  expended  and  perdieni  compensation 
for  the  vessels  and  appliances  of  the  salvors,  amounting  to  $46,000,  or 
a  total  salvage  compensation  of  $144,000,  or  about  29  per  cent,  upon 
the  total  valuation.  An  appeal  having  been  taken,  the  case  was  com- 
promised for  a  compensation  of  $100,000.  In  the  case  of  The  CUy  of 
Worcester,  42  Fed.  Rep.  913,  where  the  vessel  was  on  the  rocks  near  the 
entrance  to  New  London  harbor,  and  valuable  services  were  rendered  by 
patching  and  repairing  holes  in  the  bottom,  getting  her  afloat,  and  tak- 
ing her  to  New  York,  $31,753.52  was  given  on  a  valuation  of  $237,500. 
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In  this  case  the  property  has  been  appraised,  by  a  board  of  appraisers 
appointed  by  the  court,  at  $205,496,  such  appraisement  objected  to, 
and  such  objection  fully  heard  by  evidence  and  argument,  and,  although 
some  doubts  have  been  thrown  upon  the  absolute  correctness  of  the  ap- 
praisement, nothing  has  been  offered  showing  that  a  more  satisfactory 
valuation  could  be  arrived  at  without  handling,  sampling,  and  classifying 
each  bale  of  cotton.  This  is  deemed  an  unnecessary  expense,  and, 
while  the  valuation  may  be  too  high,  it  is  possible  that  it  is  too  low, 
and  the  report  of  valuation  will  be  accepted  as  sufficiently  near  the  true 
value  to  justify  the  determination  of  salvage. 

Had  there  been  no  aid  or  service  rendered  but  what  was  represented 
and  entitled  to  salvage  under  the  libel,  I  should  not  consider  25  per  cent, 
of  the  net  value  of  the  property  saved  as  unreasonably  large,  and  should 
make  that  award;  but  the  value  of  service  of  the  revenue  cutter  McLain, 
as  well  as  of  those  of  the  wrecking  steamer  the  J.  D.  Jones,  must  accrue 
to  the  benefit  of  thd  property,  and  not  of  the  wreckers,  and  must  re- 
duce the  amount  of  the  salvage  to  that  extent;  and  it  is  considered  that 
22i  per  cent,  of  the  net  value,  found  by  deducting  from  the  appraised 
value  the  costs,  expenses,  and  charges  for  the  care,  custody,  and  con- 
trol of  the  property,  and  the  costs  of  the  suit  from  the  appraised  value, 
would  be  a  fair  award;  and  it  is  so  ordered. 


The  El  Dorado. 
Johnson  d  d.  v.  The  £l  Dorado. 

{I>isVri4A  C<yu/i%  &  D.  Florida.    AprU  dS,  1892.) 

1.  Saltobs—Who  ass— Additional  Assistancb. 

The  steamship  K.,  of  2,500  tons,  bouQd  from  New  York  to  New  Orleans,  with  a 
valuable  cargo,  struck  a  rock  on  the  Bahama  banks,  partly  filled,  and  was  soon 
after  grounded  near  Bimlni,  in  82  feet  of  water.  The  wi-ecking  schooner  C,  of  80 
tons,  with  proper  pumps  and  appliances  and  22  men,  went  to  her  assistance  from 
Key  West,  accompanied  by  a  revenue  cutter.  A  diver  with  a  diving  suit  worked 
continuously  in  stopping  the  leak,  while  the  rest  of  the  crew  were  engaged  in  re- 
moving submerged  cargo  in  order  to  get  the  suction  pipes  into  the  hold,  the  cargo 
belngplaced  on  the  C.  After  five  days'  work  other  wrecking  vessels  arrived  from 
New  York.  The  following  night  the  C.'s  rudder  was  carried  away  in  a  squall,  and 
as  she  was  then  heavily  laden,  and  as  the  reveoue  cutter,  which  was  about  to  leave, 
offered  to  tow  her  to  Key  West,  her  master  decided  to  go  that  day,  against  the  ob- 
jection of  the  master  and  agent  of  the  E.,  who  desired  the  saved  cargo  to  be  trans- 
ferred to  one  of  the  New  York  vessels,  and  offered  to  guaranty  the  owners  of  the  C. 
against  her  loss.  An  additional  reason  for  desiring  tne  protection  of  the  revenue 
cutter  was  that  there  had  been  threats  of  seizure  for  wrecking  in  what  were  claimed 
to  be  British  waters.  The  C.  left  with  the  £.  her  pumps  and  most  of  her  crew.  The 
K.  was  finally  floated,  taken  to  Newport  News,  and  there  libeled  by  the  owners  and 
crew  of  the  C.,  who  also  brought  this  libel  against  the  cargo  carried  to  Key  West. 
Held^  that  libelants  were  original  salvors,  notwithstanding  that  the  services  of  the 
vessels  from  New  York  were  finally  efAcaolous  In  saving  the  vessel  and  most  of 
Uie  cargo. 
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2.  Same— Misconduct  OF  Saltors. 

Under  the  circumstances  it  was  not  Improper  to  carry  the  sayed  cargo  to  Key 
West,  as  it  was  not  Improbable  ttfat  the  E.  and  the  rest  of  her  cargo  would  be  en- 
tirely lost,  and  as  there  was  no  offer  to  guaranty  the  salvage,  especially  in  view  of 
the  needed  protection  of  the  revenue  cutter. 

8.  Same—Oompbnsatiok. 

Salvage  could  only  be  awarded  with  respect  to  the  cargo  brought  to  Key  West, 
and  the  fact  that,  while  engaged  in  saving  it,  the  salvors  were  also  rendering  val- 
uable  services  to  the  steamer  and  the  rest  of  the  cargo,  for  which  proper  compen- 
sation would  presumably  be  awarded  in  the  proceeding  against  them,  taken  to- 
gether with  the  fact  that  the  vessel  was  finally  saved,  are  reasons  which  should 
operate  to  reduce  the  salvage  below  the  usual  percentage  allowed  in  the  district  for 
diving  up  cargo;  and  therefore  25  percent,  should  be  oonsidered  a  proper  allow- 
ance. 

i.  Samb— Valub  of  Rb8— Stipulation. 

Where  the  claimant,  in  order  to  get  possession  of  the  cargo  after  the  filing  of  the 
libel,  stipulated  with  libelants  that  its  value  should  be  considered  as  $1S,000,  he  was 
estopped  from  afterw.  rds  disputing  this  amount,  or  proving  that  the  cargo  sold  for 
less  after  transportation  to  New  York ;  but  as  the  stipulation  was  in  place  of  an 
appraisement,  and  as  it  is  the  practice  of  the  district  to  deduct  from  the  appraised 
value  all  charges  and  expenses  incident  to  the  custody  of  the  property,  sucn  deduc- 
tions should  be  allowed  rrom  the  stipulated  value. 

In  Admiralty.     Libel  by  B.  W.  Johnson  and  others  against  a  portion 
of  the  cargo  of  the  steamer  El  Dorado.     Decree  for  libelants. 
Jeff.  B.  Browne^  for  libelants. 
0.  Bowne  Pattersouy  for  claimants. 

Locke,  District  Judge.  This  steamship,  of  about  2,500  tons  net  ton- 
age,  laden  with  a  valuable  cargo,  boundJrom  New  York  to  New  Orleans, 
struck  an  unknown  and  uncharted  rock  not  far  from  the  Great  Isaacs, 
on  the  Bahama  banks,  on  the  night  of  the  4th  of  August,  1891.  She 
was  soon  found  to  be  leaking  badly,  and  was  run  ashore  on  a  sandy  bot- 
tom not  far  from  Bimini.  The  leak  was  in  one  of  the  forward  compart- 
ments, so  that  she  had  settled  very  much  by  the  head,  her  bows  resting 
for  about  30  feet  on  the  sandy  bottom  in  32  feet  of  water,  while  the  rest 
of  her  length  was  afloat,  drawing  at  her  stern  but  about  18  feet;  but  she 
was  water-logged,  and  had  a  heavy  list  to  port.  While  in  this  condition 
the  wreckers  from  Bimini  and  the  other  Bahama  islands  came  on  board, 
and  were  permitted  to  discharge  cargo  from  between  decks  and  take  it 
ashore;  but  they  had  no  appliances  for  stopping  leaks  or  relieving  the 
vessel  in  any  other  way,  and  the  master,  employing  one  of  the  Bahama 
boats,  sent  his  first  officer  to  Key  West  for  aid.  Mr.  Philbrick,  the  agent 
of  the  owners  of  the  steamship  line,  made  application  to  the  libelants 
owner  and  master  of  the  wrecking  schooner  Cora  for  assistance.  She 
was  a  licensed  wrecker,  a  schooner  of  about  80  tons,  fitted  up  with  four 
steam  pumps  and  boiler,  a  diving  suit  and  apparatus,  an  experienced 
diver,  anchors,  hawsers,  and  other  wrecking  appliances,  and  was  used 
only  for  salvage  purposes,  but  was  then  lying  with  a  ship  keeper  and 
master  on  board. 

In  a  short  time  they  had  selected  from  the  experienced  Key  West 
wreckers  and  naked  divers  a  crew  of  22  men;  and  signified  their  willing- 
ness to  proceed  to  the  stranded  ship,  but  suggested  that,  as  the  Cora  was 
a  sailing  vessel,  it  would  save  much  time  if  the  services  of  the  revenue 
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catter  McLain  could  be  procured;  she  being  the  only  steam  vessel  in  the 
harbor.  Both  the  owner  of  the  Cora  and  Mr.  Philbrick  made  applica- 
tion to  the  collector  of  customs  for  the  revenue  cutter  to  take  the  Cora 
in  tow,  which  was  granted.  The  libelants  in  the  Cora,  in  tow  of  the 
McLnin,  reached  the  £1  Dorado,  Sunday,  the  9th  of  August,  and  imme- 
diately went  to  work.  Johnson,  the  principal  libelant  and  submarine 
diver,  went  under  the  bottom,  while  the  others  went  to  work  getting  out 
and  setting  up  the  pumps.  Johnson  found  the  port  side  of  the  steam- 
ship uninjured,  but  on  the  starboard  side  he  found  extensive  damage, — 
seams,  cracks,  and  holes,  more  or  less  open,  for  the  distance  of  about  28 
feet.  These  he  went  to  work  repairing,  and  continued  patching,  plug- 
ging, wedging,  and  calking  with  wedges,  plates,  patches,  and  rolls  of 
blankets;  working  under  water  more  or  less  every  day  until  Thursday 
afternoon,  when,  in  adjusting  a  large  canvas  patch  over  the  holes  which 
he  had  stopped,  he  discovered  another  lai^e  hole  further  aft,  which  he 
was  unable  to  repair  that  day.  In  the  mean  time  the  other  libelants  had 
been  at  work  rigging  up  and  using  their  four  steam  pumps,  and  break- 
ing out  and  getting  up  the  cargo  from  the  hatches  of  the  tirst  and  sec- 
ond compartments,  in  order  to  get  the  suction  pipes  down  into  the  hold. 
The  water  came  inside  the  hatches  to  the  coamings,  so  that  everything 
that  was  taken  out  was  taken  out  from  under  water,  and,  after  a  short 
time,  from  water  several  feet  in  depth,  by  naked  or  skin  divers.  When 
the  pumps  first  got  to  work  they  apparently  lowered  the  water,  but  sub- 
sequently they  found  it  impossible  to  pump  the  ship  out  until  all  the 
holes  were  stopped,  and  after  working  some  time,  concluding  that  there 
were  no  holes  in  the  first  compartment,  but  were  all  in  the  second,  they 
removed  their  pumps  in  the  first  hold,  and  went  to  work  in  that,  hop- 
ing to  free  that,  and  to  float  the  vessel;  but  it  was  found  that  the  doors 
between  the  two  compartments  were  not  tight,  but  sprung  open  by  the 
pressure  of  the  water,  so  they  attempted  to  work  out  the  cargo  so  as  to 
reach  and  tighten  them.  They  worked  this  way  from  early  daylight 
until  late  every  night,  diving  up,  hoisting  out,  and  putting  on  board 
the  Cora  the  cargo  from  these  holds,  until  the  night  of  Friday,  the  14th, 
when  she  was  filled  with  all  she  could  carry.  On  that  day  the  wreck- 
ing steamer  the  I.  J.  Merritt  arrived  from  New  York  with  more  pumps, 
divers,  and  other  appliances.  Libelant  Johnson  was  nearly  worn  out 
with  having  been  under  water  so  much  for  the  last  five  days,  apd 
the  divers  from  the  Merritt  continued  the  work  which  he  had  com- 
menced. The  night  of  the  15th  the  vessel,  being  exposed  to  the  wind 
by.  her  stern  being  raised  high  in  the  air,  was  struck  by  a  severe  squall, 
and,  although  they  had  anchors  and  hawsers  laid  out  from  the  mast 
heads,  and  the  revenue  cutter  towing  to  keep  her  on  an  even  keel,  went 
over  on  her  beam  ends,  and  commenced  to  fill;  when,  in  order  to  bring 
her  upon  an  even  keel,  it  was  necessary  to  flood  the  fire  room,  engine 
room,  and  the  holds  fore  and  aft.  Her  crew  left  her,  and  most  of  the 
master's  personal  effects  were  taken  off;  the  chief  libelant  and  Capt. 
Byrne  being  about  all  that  remained  on  board  that  night.     The  next 
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morning  the  steamship  New  York,  of  the  same  line,  arrived  from  New 
York  for  the  purpose  of  rendering  such  assistance  as  she  might  be  able. 
The  Cora  in  the  mean  time  had  carried  away  her  rudder  head  in  a  squall, 
and  was  to  some  extent  disabled,  and  was  loaded  with  as  much  cargo  as 
she  could  receive.  The  captain  of  the  revenue  cutter  decided  on  return- 
ing to  Key  West,  and  offered  to  take  her  in  tow  to  that  port,  and  Wil- 
liams, owner  of  the  Cora  and  one  of  the  libelants,  accepted  the  offer. 
Capt.  Byrne,  of  the  El  Dorado,  and  Mr.  Morse,  superintendent  of  the 
line,  then  on  board  of  the  New  York,  objected,  and  desired  them  to  put 
the  cargo  from  the  Cora  on  board  the  New  York,  and  remain  to  lighten 
the  cargo  from  the  M  Dorado  to  that  vessel;  but  Williams,  fearing  for 
the  safety  of  his  vessel  in  her  disabled  condition  in  event  of  a  hurricane, 
which  might  be  expected  at  any  time  at  that  season  of  the  year,  and  de- 
siring the  protection  of  the  revenue  cutter  from  the  fact  that  threats  of 
seizing  her  for  wrecking  in  what  were  claimed  to  be  British  waters  had 
been  made,  declined  to  remain.  An  offer  was  made  by  Mr.  Morse  to 
repair  the  rudder  head,  and  to  insure  the  safety  of  the  vessel,  but  libel- 
ants did  not  consider  such  guaranty  would  be  of  any  validity,  and  they 
declined  to  accept  it,  and  remain,  without  the  protection  of  the  cutter; 
and  brought  the  cargo  then  on  board  to  Key  West,  where  it  was  deliv- 
ered to  Mr.  Philbrick,  agent  for  the  claimant,  and  afterwards  libeled  for 
salvage.  Ten  of  the  wreckers,  among  them  the  chief  libelant,  the  sub- 
marine diver,  and  most  of  the  naked  divers  belonging  to  the  Cora,  re- 
mained on  board  the  El  Dorado,  and  assisted  in  continuing  the  repair- 
ing, pumping,  and  finally  floating  the  ship,  and  taking  her  to  Newport 
News,  where,  after  efforts  to  come  to  a  settlement,  the  ship  was  libeled 
by  the  libelants  herein.  The  rest  of  the  cargo,  which  has  been  taken 
out  of  the  vessel  and  taken  to  New  York,  was  libeled  there,  and  these 
two  suits  are  yet  pending. 

The  only  question  in  this  case  is,  what  salvage,  if  any,  is  due  from  the 
cargo  saved  and  brought  to  Key  West  on  the  Cora?  But  the  allegations 
of  the  pleadings  and  the  testimony  has  so  covered  the  entire  service  ren- 
dered the  ship  and  cargo  generally  that  the  difficulty  is  to  determine 
just  where  the  service,  benefit,  and  value  for  the  general  interest  ceases, 
and  that  of  the  special  interest  of  this  cargo  begins.  The  property  was 
in  peril  from  marine  disaster;  it  was  certain  ot  total  loss  without  sonie 
such  service  as  was  rendered.  This  was  prompt,  and,  as  far  as  time  al- 
lowed, efficient,  and  without  doubt,  had  the  Merritt  remained  away  an- 
other day  or  two  at  the  furthest,  Johnson  would  have  been  able  to  com- 
plete the  patching  of  the  remaining  hole,  and  in  time  to  have  freed  the 
ship.  I  am  satisfied  that  the  greater  part  of  the  repairing  and  stopping 
leaks  had  been  done  before  the  arrival  of  that  steamer,  and  I  think  the 
libelants  can  be  very  properly  considered  the  original  salvors,. with  prob- 
ably sufficient  means  to  complete  the  sennce,  and  I  cannot  accept  the 
position  that  the  services  of  the  steamer  Merritt  were  alone  valuable. 
The  wrecking  appliances,  schooner,  pumps,  divers'  suits,  and  armor  had 
been  fitted  out  at  a  good  deal  of  expense  by  the  chief  libelants,  and  were 
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kept  only  for  wrecking  and  salvage  purposes.  This  district  had  long 
been  without  the  modern  means  of  saving  property,  and  it  had  been  fre- 
quently intimated  from  the  bench  that  if  more  capable  means  were  pro- 
vided it  would  be  for  the  interest  of  commerce,  and  frequently  enable 
the  wreckera  to  earn  more  liberal  salvages,  which  commerce  could  well 
afford  to  pay;  and  in  an  opinion  in  the  case  of  The  Shohodm^  35  Fed.  Rep. 
537, — a  case  in  which  had  the  wreckers  had  steam  pumps  the  ship  would 
have  been  saved, — I  mention  with  much  regret  that  it  did  not  appear  that 
the  modern  wrecking  appliances  could  be  profitably  introduced  into  this 
district  en  account  of  the  extent  of  reef  line  to  be  watched  and  the  char- 
acter of  the  bottom,  from  which  vessels  required  immediate  relief.  Since 
that  the  libelants  have  procured,  at  much  expense  and  trouble,  appli- 
ances which  have  done  good  work  in  saving  property  which  would  have 
been  lost,  and  which,  if  not  as  complete  as  those  of  some  larger  wreck- 
ing companies  of  other  districts,  are  certainly  entitled  to  encouragement. 
It  is  true  that  neither  the  services  rendered  by  the  libelants  nor  by  the 
steamer  Merritt  to  the  steamship  £1  Dorado  and  the  rest  of  the  cargo, 
after  her  arrival,  can  have  any  weight  in  the  question  pending  in  this 
case,  as  the  property  for  which  salvage  is  claimed  had  been  saved,  dived 
up,  and  taken  on  board  the  Cora  before  the  arrival  of  that  vessel;  but 
the  pleadings,  arguments,  and  evidence,  attempting  to  show  that  the  li- ' 
belants  rendered  no  aid  to  the  property,  appear  to  demand  an  expression 
of  opinion  upon  that  point. 

But  coming  to  the  property  libeled  herein,  I  am  satisfied  that  it  was 
necessary  that  it  should  be  taken  out,  both  to  lighten  the  ship  forward, 
and  to  enable  the  suction  pipes  to  be  put  down  into  the  hold.  It  is 
plainly  shown  that,  after  the  Cora  left,  more  of  it  was  taken  out  and  taken 
to  Nassau.  The  master  was  helpless  to  accomplish  this  by  his  crew,  and, 
although  the  answer  alleges  that  there  were  a  superabundance  of  men 
and  vessels  of  the  Bahama  wreckers  employed  by  the  master  to  lighten 
all  the  cargo  of  the  steamship  to  North  Bimini,  yet  the  future  history  of 
the  cargo,  so  lightened,  as  given  in  evidence,  shows  that  it  was  finally 
transported  to  Nassau,  and  thence  to  New  York,  after  paying  a  liberal 
salvage. 

The  saving  and  taking  out  of  this  cargo,  whether  considered  in  respect 
to  saving  it,  or  in  respect  to  its  connection  with  the  saving  of  the  vessel 
and  the  rest  of  the  cargo,  could  only  be  performed  as  a  salvage  service  and 
for  a  salvage  compensation.  It  was  not  within  the  power  of  the  master 
to  procure  aid  to  perform  it  in  any  other  way,  whether  it  went  to  Bimini 
and  Nassau,  and  paid  salvage  there,  or  on  board  the  Cora  as  astoreship. 
The  master  had  put  his  vessel  into  as  comparatively  a  safe  place  as  pos- 
sible, yet  the  peril  was  great,  and  the  prospect  of  a  final  saving  of  the 
entire  property  small.  A  vessel  situated  as  this  one  was,  leaking  badly, 
with  her  stem  resting  upon  the  bottom,  in  6 J  fathoms  of  water,  and  her 
stern  elevated  and  exposed  to  the  force  of  the  wind  and  an  open  sea  for 
12  points  of  the  compass,  at  the  season  of  the  year  when  a  West  India 
cyclone  might  at  any  time  be  expected,  is  in  such  a  condition  as  to  make 
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a  service  rendered  to  any  paridole  of  property,  either  vessel  or  catgo,  a 
valuable  one. 

But  it  is  contended  on  behalf  of  the  claimant  that  the  bringing  of  the 
cargo  to  this  port  of  Key  West,  and  asking  compensation  here,  was  wrong- 
ful, injurious  to  the  property,  and  involving  the  expense  of  freight  to 
New  York,  so  that  the  libelants  have  forfeited  any  salvage  which  they 
might  have  earned  from  it.  Would  the  facts  and  circumstances  under 
which  the  Cora  returned  to  Key  West  with  this  cargo  demand  such  se- 
vere and  extreme  penalty?  I  do  not  think  the  evidence  shows  bad  faith 
suflBcient  to  justily  such  decree.  We  can  only  judge  of  the  purposes 
and  intentions  or  .the  int^rity  of  one's  actions  in  the  past  by  the  then 
present  conditions  and  circumstances,  and  not  by  the  light  of  future 
events  then  unforeseen.  At  the  time  the  question  whether  the  Cora 
should  return  to  Key  West  or  not  was  pending  the  El  Dorado  was  sunk, 
— flying  upon  the  bottom,  with  the  water  coming  up  on  the  lea  side  for 
some  distance  over  the  upper  deck.  Capt.  Byrne  says  in  his  testimony 
that  "the  prospect  was  that  the  steamer  might  become  a  total  loss."  The 
steamers  New  York  and  Merritt,  as  well  as  a  number  of  Bahama  vessels, 
one  as  large  as  the  Cora,  and  an  abundance  of  men,  were  present  to  ren- 
der what  aid  was  necessary.  She  took  away  neither  her  pumps,  her 
submarine  diver,  nor  her  skin  divers,  nor  in  reality  anything  that  could 
be  needed  in  the  future  preservation  of  the  property;  her  presence  with 
that  of  the  men  that  left  in  her  could  have  rendered  no  further  aid  than 
did  those  remaining,  and  the  fact  is  that  she  returned  to  the  service  as 
soon  as  she  could  be  repaired. 

In  examining  the  argument  made  by  the  claimant  that  the  cargo  was 
taken  to  a  port  inconvenient  and  expensive  for  the  owners  of  the  prop- 
erty, the  rights  and  interests  of  both  parties,  and  not  of  the  claimant 
only,  should  be  considered.  It  is  a  well-established  principle  of  sal- 
vage law  that  while  the  salvor  is  not  justified  in  unnecessarily  and 
unreasonably  taking  a  ship  or  goods  to  a  port  inconvenient  to  the  own- 
ers, (The  Eleanora  CharloUa,  1  Hagg.  Adm.  156,)  yet  the  master  has  no 
right  to  insist  that  the  ship  or  property  shall  proceed  or  be  taken  to 
a  distant  port,  inconvenient  for  the  tolvors,  without  first  satisfying 
their  demands,  (The  Houthandd^  1  Spinks,  25;)  and,  if  the  master  in- 
sists, the  salvors  are  justified  in  going  so  far  as  to  resist  his  attempt, 
take  control  of  the  ship,  and  take  it  to  a  convenient  port,  and  place  it 
in  the  custody  of  the  law,  {The  Ntcdai  Heinridi^  17  Jur.  329;  22  Eng. 
I^w  &  Eq.  615;  The  La  Brtice,  [decided  in  this  district  by  Judge  Webb, 
1837,]  1  Adm.  Rec.  84;  Marv.  Wreck.  &  Salv.  150.) 

When  the  master  and  Mr.  Morse  offered  to  guaranty  the  safety  of  the 
Cora  they  made  no  offer  to  guaranty  any  salvage  on  what  had  been  taken 
out,  and  was  then  in  safety  on  board  the  Cora.  The  Cora  was  disabled, 
and  unable  to  take  care  of  herself  in  bad  weather.  There  had  been 
threats  of  seizing  her.  The  revenue  cutter,  whose  presence,  so  far,  had 
been  a  protectionrto  her,  was  about  to  leave,  and  was  willing  to  tow  her 
to  Key  West  for  repairs.     In  this  case,  under  the  then  existing  circum- 
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stances,  wh'oh  port  would  seem  to  be  the  most  inconvenient  and  unrea- 
sonable, the  rights  of  both  parties  considered, — taking  the  cargo  to  Key 
West  for  adjudication  of  salvage,  or  compelling  libelants  to  surrender 
possession,  and  resort  to  the  courts  of  New  York  for  their  proper  com- 
pensation? The  owners  of  the  property  were  unknown,  it  had  been  sep- 
arated from  the  ship  by  the  marine  disaster,  and,  in  event  of  its  further 
loss,  neither  owner  nor  master  of  the  El  Dorado  could  be  held  for  salvage 
on  it.  Both  claimant  and  underwriters  had  their  resident  agents  at  Key 
West  ready  to  look  out  for  and  protect  their  interests.  The  destination 
of  the  vessel  and  of  the  cargo  was  not  New  York,  but  New  Orleans,  a 
port  much  nearer  Key  West,  and  it  appears  that  it  was  undetermined  at 
that  time  whether  the  ship,  if  saved,  woiild  continue  her  voyage  or  not. 
There  was  no  certainty  at  the  time  that  anything  more  would  be  saved 
to  which  the  libelants  could  look  for  any  salvage  compensation  they  had 
earned,  and  they  had  a  perfect  right  to  look  to  this  property  itself. 

They  were  engaged  at  and  came  from  Key  West  to  render  the  service, 
and  that  was  the  district  most  conveniently  reached,  and  the  nearest  to 
which  damaged  cargo  could  be  taken.  Could  it  have  been  foreseen  at 
that  time  that  the  El  Dorado  and  cargo  would  be  saved  and  taken  to  New 
York,  and  the  libelants  compelled  to  follow  and  institute  suits  there, 
without  doubt  they  would  have  preferred  two  suits  to  three,  and  been 
perfectly  willing  that  this  cargo  should  have  accompanied  the  other;  but 
the  delivery  of  this  cargo  in  question  to  another  steamer  would  have 
necessitated  following  it  by  the  libelants  with  an  action  in  rem  into  who- 
soever hands  it  came.  I  consider  that,  viewing  the  condition  of  affairs 
as  they  stood  on  the  16th  of  August,  libelants  were  sufficiently  justified 
in  bringing  the  cargo  of  the  Cora  to  Key  West  to  prevent  the  forfeiture 
of  any  salvage  they  had  earned  in  saving  it.  They  had  a  lien  on  it 
which  they  had  a  right  to  enforce;  it  was  in  theix  possession,  and  could 
not  be  restored  to  the  El  Dorado  or  her  master;  and  I  do  not  consider 
that  the  questions,  risks,  and  inconveniences  apparently  necessarily  in- 
volved in  delivering  it  to  another  vessel,  required  or  demanded  such  ac- 
tion so  as  to  entail  the  penalty  of  forfeiture  for  not  so  doing. 

Determining  this  is  deciding  but  one  question  of  the  case, — ^the  right 
of  libelants  to  salvage;  the  amount  of  the  salvage  is  a  more  difficult  and 
delicate  one.  How  shall  the  value  of  the  services  rendered  the  balance 
of  the  property  in  taking  this  out  be  separated  from  the  value  rendered 
this  cargo  alone,  and  the  latter  only  considered?  In  this  case  the  mer- 
chandise was  all  taken  from  under  water,  rendered  foul  by  potash  and 
tobacco,  by  diving  to  different  depths,  from  5  to  10  feet.  The  labor  was 
disagreeable  in  the  extreme,  and  carrried  on  with  all  the  energy,  skill, 
and  ability  demanded.  There  are,  though,  two  grounds  upon  which  it 
might  appear  reasonable  that  the  ordinary  rates  in  this  district  given  for 
diving  up  cargo  from  a  vessel  should  be  departed  from  in  this  case:  (1) 
The  vessel  was  finally  saved,  thereby  showing  that  the  danger  to  the  prop- 
erty was  not  as  imminent  as  where  the  vessel  is  lost.  (2)  The  libelants 
in  this  case  were  rexidering  valuable  aid  to  the  vessel  and. rest  of  the  cargo. 
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and   it  is  presumed   were   earning  other  salvage  at  the  same  time. 
How  far  should  these  questions  affect  the  salvage  in  this  case,  if  at  all? 

This  cargo,  or  the  greater  part  of  it,  which  was  taken  out  from  the  square 
of  the  hatches,  was  not  only  in  certain  danger  of  total  loss  unless  removed, 
but  its  presence  and  position  was  imperiling  the  entire  property.  It 
would  have  been  utterly  impossible  to  save  the  ship  but  by  taking  it  out, 
even  had  it  been  necessary  to  jettison  it.  In  the  case  of  the  British 
steamship  Mimmppi^  on  Fowey  Rocks,  in  1874,  (10  Adm.  Rep.  595,) 
where  the  cargo  was  taken  out  by  diving,  and  the  vessel  afterwards 
saved  by  other  salvors,  as  well  as  in  the  case  of  The  Amisia,  (1872,)  Id. 
249,  where  the  circumstances  were  the  same,  I  had  an  opportunity  to 
carefully  examine  this  question,  and  considered  that,  where  it  was  ab- 
solutely necessary  that  the  cargo  should  be  removed  for  the  persorvation 
of  the  vessel,  the  property  was  in  as  great  danger  as  where  the  vessel  is 
finally  lost,  or,  rather,  the  need  of  assistance  is  just  as  urgent.  I  do 
not  consider  that  the  fact  that  the  vessel  was  finally  saved  in  this  case 
should  have  any  more  weight  than  it  did  in  those,  or  in  the  case  of  the 
cargo  that  went  from  the  ship  to  Nassau. 

The  other  ground,  that  the  libelants  were  earning  other  salvage  at  the 
same  time,  presents  a  more  difficult  question  for  consideration.  A  fair,  rea- 
sonable, and  just  compensation,  and  an  equitable  bonus  or  gratuity,  is  all 
that  can  injustice  be  given,  in  any  case  of  property  saved  from  marine  dis-  • 
aster;  and  where  a  service  is  rendered  to  property  of  a  large  value,  a  small 
rate  per  cent,  will  pay  more  generously  than  a  larger  rate  upon  a  smaller 
amount.  It  now  appears  from  this  case  as  tried  that  a  valuable  service 
was  rendered  this  vessel  and  the  entire  cargo,  and  it  is  to  be  presumed 
that  there  will  be  awarded  a  fair  and  just  salvage  for  such  service  from 
such  property,  but  how  far  should  such  presumption  influence  an  award 
in  this  case?  There  is  nothing  in  this  case  to  inform  the  court  of  the 
value  of  the  entire  property,  so  that  it  could  be  estimated  about  what 
would  be  a  fair  rate  upon  it,  nor  can  this  court  decide  how,  when  those 
other  cases  come  on  to  be  tried,  they  may  appear,  or  what  may  be  the 
decisions  of  those  courts.  The  claimant  herein  is  contesting  such 
claims  for  salvage,  and  by  his  allegations  denies  the  value  of  these 
services,  and  allies  that  no  substantial  service  was  rendered  until  the 
arrival  of  the  Merritt.  Had  decrees  been  given  in  these  pending  cases, 
this  court  could  very  justly  consider  such  awards  in  determining  this 
case,  as  the  courts  of  the  other  districts  can  properly  consider  any  award 
made  in  this  case;  but,  in  the  absence  of  any  such  decrees,  I  do  not 
consider  that  it  is  equitable  or  just  to  deprive  the  salvors  in  this  case  of 
anything  they  have  actually  earned  from  the  property  libeled,  in  antici- 
pation of  any  future  decrees  from  another  court  against  other  property. 

Considering  this  case,  then,  in  relation  to  the  property  libeled  only, 
what  would  be  a  fair  and  just  compensation?  The  numerous  cases 
cited  in  the  case  of  The  Slobodna^  35  Fed.  Rep.  537,  show  what  have 
been  the  usual  rates  for  diving  up  and  saving  cargo  in  this  district  for 
many  years.     Taking  cotton  in  bales  as  a  basis,  the  rates  have  usually 
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been  25  per  cent,  on  that  saved  dry,  40  per  cent,  upon  that  saved  from 
water,  but  without  diving,  and  50  per  cent.,  or  sometimes  even  higher, 
for  that  saved  by  diving,  according  to  the  peculiar  circumstances  of  the 
case  and  the  depth  of  the  water,  and  I  have  never  found  that  such  rates 
have  compensated  the  salvors  too  generously  for  the  time  and  labor  and 
services  rendered.  In  other  cases  of  merchandise  than  cotton,  the 
rates  have,  at  times,  varied  according  to  the  bulk,  value,  or  character 
of  it,  sometimes  being  more  and  again  being  less.  This  merchandise 
was  of  more  value  than  cotton,  and  a  somewhat  less  rate  than  is  usually 
given  on  that  would  appear  to  be  fair,  even  if  the  libelants  had  no  interest 
in  the  rest  of  the  property  in  peril.  In  the  case  of  The  TregurnOy  (re- 
cently decided  in  this  court,)  50  Fed.  Rep.  946,  where  a  steamer  was 
driven  high  onto  a  rocky  beach,  was  leaking,  full  of  water,  and  had  to 
have  nearly  all  of  her  cargo  taken  out  before  she  could  be  floated,  in 
the  light  of  numerous  cases  decided  in  this  district,  and  The  Sandring^ 
ham,  10  Fed.  Rep.  562;  TheEgypt,  17  Fed.  Rep.  359;  The  Kimberley,  40 
Fed.  Rep.  289;  The  City  of  Worcester,  42  Fed.  Rep.  913;  and  other  cases, 
— I  considered  25  per  cent,  not  an  unreasonably  large  salvage  upon  the  en- 
tire ship  and  cargo;  and,  had  the  libelants  done  nothing  but  save  the 
merchandise  herein  libeled,  the  same  rate  given  in  The  Tregumo  (25 
per  cent.)  would  not  be  deemed  unreasonable.  This  is  less  than  was 
voluntarily  paid  the  Bahama  wreckers  for  similar  services,  and  will  in- 
dividually give  the  salvors  but  about  $80  per  share,  which  is  not  deemed 
too  large,  simply  as  wages,  when  the  time  occupied  and  the  character 
of  the  work  is  considered.  On  that  cargo  which  went  to  Nassau  there  was 
paid  from  30  to  35  percent.,  and  this  Chief  Justice  Yelverton  in  the 
case  of  Braynen  v.  The  El  Dorado,  in  the  vice  admiralty  court  at  Nas- 
sau, January  28,  1892,  characterizes  as  being  "  most  grievously  under- 
paid." Certainly,  had  this  cargo  gone  the  same  way,  it  could  have  had 
no  better  fate  or  incurred  less  expense. 

In  order  to  procure  possession  of  this  property  after  in  was  libeled, 
a  stipulation  and  agreement  was  entered  into  by  libelants  and  claimant 
that  the  value  of  the  property  should  be  considered  $18,000,  and  that 
that  value  should  be  accepted  in  lieu  of  an  appraisement.  The  claim- 
ant in  his  answer  now  denies  that  the  property  was  worth  $18,000,  and  al- 
leges that  itwas  taken  to  New  York, and  there  sold  for  less  than  that  amount, 
and  offers  to  introduce  evidence  of  the  sales,  proceeds,  and  expenses. 
It  has  frequently  been  the  practice  of  this  court,  when  satisfied  that  an 
error  has  been  made  in  the  appraisement,  and  the  property  is  still  in  its 
custody,  even  after  judgment,  to  open  the  decree  for  a  rehearing  upon  the 
value,  and  receive  I'urther  evidence  upon  that  point;  but  where  parties, 
by  agents  well  versed  in  this  class  of  property,  after  a  careful  examina- 
tion of  it,  agree  upon,  and  stipulate  for,  a  certain  amount  for  the  pur- 
pose of  getting  possession  of  it,  take  it  beyond  the  knowledge  or  con- 
trol of  the  court  or  the  other  party  at  interest,  and  dispose  of  it  ex 
parte,  I  consider  it  would  be  a  most  unsafe  practice  to  adopt  to  permit 
them  to  come  in,  and,  by  asking,  set  aside  their  agreement.     If  force 
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and  validity  is  ever  to  be  given  to  an  agreement,  it  seems  that  it  should 
be  in  this  case,  and  I  must  hold  that  claimant  is  stopped  from  ques- 
tioning the  value  of  the  property.  But  that  stipulation  is  that  that 
value  shall  be  taken  in  lieu  of  an  appraisement,  and  as  the  value  of 
the  property  at  that  time.  It  has  been  the  established  practice  of  this 
district,  where  a  percentage  of  value  is  given,  to  ascertain  the  net  value 
by  deducting  from  the  appraisement  all  expenses  which  have  been  in- 
curred in  the  care  and  custody  of  the  property  up  to  the  time  of  so  de- 
termining its  value,  and  this  seems  but  fair  in  this  case.  It  is  therefore 
ordered  that  there  be  deducted  from  $18,000  all  of  the  expenses  of 
labor,  warfage,  and  storage,  etc.,  incurred  in  the  preservation  of  this 
property  previous  to  the  31st  day  of  August,  that  being  the  date  of 
the  agreement,  together  with  the  costs  and  expenses  of  this  suit,  and 
the  libelants  receive  25  per  cent,  of  the  net  amount  thus  found,  and 
the  matter  be  referred  to  the  clerk,  as  commissioner,  to  ascertain  the 
costs,  charges,  and  expenses,  and  make  the  computations. 


Ehd  of  Volxtmb  50l 


50535 


Digitized  by 


Google 


1 


Digitized  by 


Google 


Digitized  by 


Google 


